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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OLIVBR WENDELL HOLMES, Circuit Justice Washington, D. C, 

Hon. WILUAM U PUTNAM, Circuit Judge Portland, Me. 

Hon. FREDERIC DODGB, Circuit Judge Boston, Mass. 

Hon. GEO. H. BINGHAM, Circuit Judge Coucord, N. H. 

Hon. CLARBNCE HALB, District Judge. Maine Portland, Me. 

Hon. JAS. M. MORTON, Jr., District Judge, Massacliusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampslilre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rliode Island Providence, R. I. 

SECOND CIRCUIT 

Hon. CHARLES B. HUGHES, Circuit Justice Waslitngton, D. C. 

Hon. E. HENRY LACOMBE, Circuit Judge» New Yorlt, N. T. 

Hon. ALFRED C. COXE, Circuit Judge New York, N. T. 

Hon. HENRY G. WARD, Circuit Judge New Yorlt, N. Y. 

Hon. HENRY WADE ROGERS, Circuit Judge New Haven, Conn. 

Hon. EDWIN S. THOMAS. District Judge, Connectlcut New Haven, Conn. 

Hon. THOMAS I. CHATFIELD, District Judge, E. D. New York Brooklyn, N. Y. 

Hon. VAN VECHTBN VBBDBR, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwicli, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New York, N. Y. 

Hon. LBARNED HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JULIUS M. MAYER, District Judge, S. D. New York New York, N. Y. 

Hon. AUGUSTUS N. HAND, District Judge, S. D. New York New York, N. Y. 

Hon. JOHN R. HAZBL, District Judge, W. D. New York Butfalo, N. Y. 

Hon. HARLAND B. HOWB, District Judge, Vermont St. Jolinsbury, Vt. 



THIRD CIRCUIT 



Hon. MAHLON PITNEY, Circuit Justice Washington, D. C. 

Hon. JOSEPH BUFFINGTON, Circuit Judge Pittsburg, Pa. 

Hon. JOHN B. McPHBRSON, Circuit Judge Phlladelphia, Pa. 

Hon. VICTOR B. WOOLLEY, Circuit Judge Wllmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wllmington, Del. 

Hon. JOHN RELLSTAB, District Judge, New Jersey Trenton, N. J. 

Hon. THOS. G. HAIGHT, District Judge, New Jersey Jersey City, N. J. 

Hon. J. WHITAKER THOMPSON, District Judge, E. D. Pennsylvania...PhiIadelphla, Pa. 

Hon. OLIVER B. DICKINSON, District Judge, E. D. Pennsylvanla Phlladelphia, Pa, 

Hon. CHAS. B. WITMER. District Judge, M. D. Pennsylvanla Sunbury, Pa. 

Hon. CHARLES P. ORR, Distrlet Judge, W. D. Pennsylvanla Pittsburg, Pa. 

Hon. W. H. SBWARD THOMSON, District Judge, W. D. Pennsylvanla Plttsbura P». 

» Reslgned February 15, 191(. 
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FOURTH CIRCUIT 

Hon. EDWARD D. WHITE, Circuit Justice Waslilngton, D. C. 

Hon. JETER C. PRITCHARD, Circuit Judge Asheville, N. C. 

Hon. MARTIN A. KNAPP, Circuit Judge Washington, D. C. 

Hon. CHAS. A. WOODS, Circuit Judge Marion, S. C. 

Hon. JOHN C. ROSE, District Judge, Maryland Baltimore, Md. 

Hon. HENRY G. CONNOR, District Judge, E. D. North Carolina Wilson, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. HENRY A. MIDDLETON SMITH, District Judge, E. D. S. C Charleston, S. C. 

Son. JOSEPH T. JOHNSON, District Judge, W. D. S. C. » Greenvllle, S. C. 

Hon. BDMTJND WADDILL. Jr., District Judge, B. D. Virginia Rlchmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON G. DAYTON, District Judge, N. D. West Virginia Phllippi, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia.. ..Charleston, W. Va. 



FIFTH CIRCUIT 



Hon. JOSEPH R. LAMAR, Circuit Justice» Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge ;.. Atlanta, Qa. 

Hon. A. P. McCORMICK.Circuit Judge, Waco, Tel. 

Hon. RICHARD W. WALKER, Circuit Judge HuntsvlUe, Ala. 

Hon. HENRY D. CLAYTON, District Judge, N. and M. D. Alabama....Montgomery, Ala. 

Hon. WM. I. GRUBB, District Judge, N. D. Alabama.. Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHEPPARD, District Judge, N. D. Plorlda Pensacola, Fia. 

Hon. RHYDON M. CALL, District Judge, S. D. Plorlda Jaoksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPBER, District Judge, S. D. Georgia Maçon, Ga. 

Hon. WM. WALLACE LAMBDIN, District Judge, S. D. Georgia Savannah, Ga. 

Hon. RUPUS E. POSTER, District Judge, B. D. Louisiana.. New Orléans, La. 

Hon. ALBCK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. GORDON RUSSBLL, District Judge, B. D. Texas Sherman, Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXEY, District Judge. W. D. Texas Austln, Tex. 



SIXTH CIRCUIT 

Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hon. LOYAL B. KNAPPEN, Circuit Judge Grand Rapids, Mlch. 

Hon. ARTHUR C. DENISON, Circuit Judge Grand Rapids, Mlch. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville, Ky. 

Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit, Mlch. 

Hon. CLARBNCB W. SESSIONS, District Judge, W. D. Michigan.... Grand Rapids, Mlch. 

Hon. JOHN M. KILLITS, District Judge, N. D. Ohlo Toledo, Ohlo. 

Hon. JOHN H. CLARKB, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. JOHN E. SATER, District Judge, S. D. Ohlo Coluœbus, Ohlo. 

Hon. HOWARD C. HOLLISTER, District Judge, S. D. Ohlo Cincinnati, Ohlo. 

Hon. EDWARD T. SANFORD, District Judge, E. and M. D. Tennessee.. KnoxvlUe, Tenn. 
HoB. JOHN B. McCALL, District Judge, W. D. Tennessee Memphis, Tenn. 

SEVENTH CIRCUIT 

Hon. JAMES CLARK McREYNOLDS, Circuit Justice Washington, D. C. 

Hon. FRANCIS E. BAKER, Circuit Judge Ooshen Ind 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Chicago, 111. 

Hon. JULIAN W. MACK, Circuit Judge Chicago, Hl. 

* Appointment conûrmed January 24, 1916. • Dled January 2, 1916. 



JUDGES OF THH COURTS V 

Hou. SAMUEL ALSCHULER, Circuit Judge* Chicago, III. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, B. D. Illinois Urbana, III. 

Hon. J. OTIS HUMPHRBY, District Judge, S. D. Illinois Springfleld, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. FERDINAND A. GEIGER, District Judge, E. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madison, Wis. 

EIGHTH CIRCUIT 

Hon. WILLIS VAN DEVANTER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, MInn. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. WALTER I. SMITH, Circuit Judge Councll Bluffs, lowa. 

Hon. JOHN E, CARLAND, Circuit Judge Washington, D. C. 

Hon. JACOB TRIEBER, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. F. A. YOUMANS, District Judge, W. D. Arkansas Ft. Smith, Ark. 

Hon. ROBERT E. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REBD, District Judge, N. D. lowa Cresco, lowa. 

Hon. MARTIN J. WADB, District Judge, S. D. lowa Davenport, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Kansas City, Kan. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. WILBUR F. BOOTH, District Judge, Minnesota Minneapolis, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. ARBA S. VAN VALKBNBURGH, District Judge, W. D. Missouri... Kansas City, Mo. 

Hon. THOMAS C. MUNGER, District Judge, Nebraska Lincoln, Neb. 

Hon. WM. H. POPE, District Judge, New Mexico Santa Pé, N. M. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge. B. D. Oklahoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. D. Oklahoma Guthrie, Okl. 

Hon. JAMES D. ELLIOTT, District Judge, South Dakota Sioux Falls, S. D. 

Hon. TILLMAN D. JOHNSON, District Judge, Utah< Ogden, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT. Circuit Judge Portland, Or. 

Hon. ERSKINB M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WM. H. HUNT, Circuit Judge Washington, D. C. 

Hon. WM. H. SAWTELLE, District Judge, Arizona Tucson, Arlz. 

Hou. BENJ. P. BLEDSOE, District Judge, S. D. California Los Angeles, Cal. 

Hon. OSCAR A. TRIPPBT, District Judge, S. D. California Los Angeles, Cal. 

Hon. WM. C. VAN FLEET, District Judge, N. D. California San Francisco, Cal. 

Hon. MAURICE T. DOOLING, District Judge, N. D. California San Francisco, Cal, 

Hon. FRANK S. DIETRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. PARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES E. WOLVERTON, District Judge, Oregon Portland, Or. 

Hon. ROBERT S. BBAN, District Judge, Oregon Portland, Or. 

Hon. FRANK H. RUDKIN, District Judge, E. D. Washington Spokane, Wash. 

Hon. EDWARD E. CUSHMAN, District Judge, W. D. Washington Seattle, Wash. 

Hon. JEREMIAH NETERER, District Judge, W. D. Washington Seattle, Wash. 



' Appointmeut confirmed January 18, 1910. 
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1. Bankbuptcy ®=5440 — Appeli.ate Pboceedings — Mode of Review. 

An order made in a banlîruptcy proceedlng, denying a lien claimed by a 
créditer, is reviewable by pétition to revise, under Bankr. Act July 1, 1898, 
c. 541, § 24b, 30 Stat. 553 (Comp. St 1913, § 9608). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 915; Dec. 
Dig. (©=5440. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C. 
O. A. 9.] 
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3. Bankbuptcy <S=>172 — Liens — Pledge of Insueance Policies. 

A pledge of Insurance policies by a debtor in good faith more than four 
months prier to bis bankruptcy, by assignaient to a créditer, held valid, 
and to give the créditer a lien on their proceeds in tbe hands of the 
trustée; the property having been destroyed and tbe loss adjusted prior 
to tbe bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 220; Dec. 
Dig. <S=172.] 

Appeal from, and Pétition to Superintend and Revise Order of, the 
District Court of the United States for the Northern District of Tex- 
as; Edward R. Meek, Judge. 

In the matter of C. A. Sewell, bankrupt; J. W. Powell, trustée. 
From an order denying its pétition for a lien on the proceeds of In- 
surance policies, the J. M. Radford Grocery Company appeals, and also 
files pétition to revise. Appeal dismissed, and order reversed on péti- 
tion to revise. 

A. H. Kirby and R. W. Haynie, both of Abilene, Tex., for appe- 
lant and petitioner. 

W. A. Wright and C. O. Harris, both of San Angelo, Tex., for ap- 
pellee and respondent. 
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Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

SPEER, District Judge. [1] This cause is presented to the court 
both by appeal and pétition to superintend and revise. This being 
a proceeding in bankruptcy to establish a lien, the controversy is re- 
viewable by pétition to superintend and revise, and it is therefore 
thought proper to dismiss the appeal. Hutting Sash & Door Co. v. 
Stitt, 218 Fed. 1, 133 C. C. A. 641. 

Upon considération of the pétition, it appears that the Radford 
Grocery Company, a private corporation of Âbilene, in the Northern 
district of Texas, was a créditer of C. A. Sewell in a considérable 
amount. The latter was adjudicated bankrupt on February 21, 1914, 
and J. W. Powell was appointed trustée. Part of the assets were 
the proceeds of four fire insurance policies. Thèse were issued at vari- 
ous dates from March, 1913, to January, 1914, ail before the voluntary 
pétition in bankruptcy was filed. That was on the 21st day of Febru- 
ary, 1914. Before that day the fire loss under the policies mentioned 
above had been sustained by Sewell, and had been adjusted by the 
insurance companies ; the amount assessed being $6,655.84. A part of 
this sum, to wit, $681.50 was paid by the insurance companies upon 
certain fixtures against which the petitioner held a chattel mortgage. 
By agreement between the trustée in bankruptcy and the Radford 
Grocery Company the sum ascertained by the adjustment of the loss 
was collected by the trustée, and since then has been held by him 
under order of the référée in bankruptcy, pending the détermination 
of the claim now before the court. In May, 1914, petitioner presented 
to the référée its claim to a valid lien upon this insurance f und. The 
trustée objected, a hearing was had before the référée, and order was 
granted by that officiai establishing the lien of the Radford Company 
upon the $6,655.84, and directing the trustée to pay the same to peti- 
tioner. A certificate for the review of this order was granted by the 
référée. The issue was presented to the judge of the District Court 
for the Northern District of Texas, who, after hearing, reversed the 
référée, and directed that the sum in controversy be distributed by the 
trustée upon the claims of the gênerai creditors. From this order of 
the District Court the pétition to superintend and revise, now under 
considération hère, was filed. 

The assignment of the poHcies was more than six months before 
the time of the fire. From the instrument itself, it appears that it was, 
as stated, more than six months before the institution of bankruptcy 
proceedings. It was in writing, and is as follows : 

"Miles, Texas, August 4, 1913. 

"For value received, I hereby transfer, assign, and set over unto J, M. 
Eadford Grocery Company, Abilene, Texas, their successors and assigns, ail 
my title and interest in the followiag described fire insurance policies, and 
ail advantages to be derived therefrom: 

"Springfield F. & M. Insurance Company policy No. 229, $1,500, espiring 
1/2/14. 

"Tbe Koyal Exchange Insurance poUcy No. 3898196, $3,000, expiring 3/3/14. 

"Commonwealth Fire Insurance Company, No. 58Q, $1,500, expiring 12/1/13. 

"Austin Fire Insurance Company, No. 18190, $2,000, expiring 11/2/13. 
, "Orient Insurance Company policy No. 626888, $2,000, expiring 4/2S/14. 



J. M. EADFOBD GKOCERT CO. V. POWELL 3 

"It is further agreed and understood that, as the above polldes expire and 
are renewed, the renewals take the place of above pollcles, and this transfer 
will hold good and be valid as to the above transfer. This transfer Is for the 
purpose of securing said J. M. Radford Groeery Company, coverlng the in- 
debtedness ovi^Ing by me to said J. M. Radford Groeery Company, aggregating 
about seven thousand ($7,000.00) dollars, and for ail advances made me by 
said J. M. Radford Groeery Company in the future. 

"Witness my hand this the 4th day of August, 1913. G. A. Sewell. 

"Witness: C. W. Gill." 

[2] Now, it is complained by the trustée that after the policies of 
insurance were transferred they were actually handed by the Rad- 
ford Groeery Company to Sewell and remained in his possession, and 
were returned to that company not until after the loss had accrued. 
This is explained by the clause in the assignment which pro- 
vided for the renewal of the policies as they expired, the renewals 
to take the place of the policies originally assigned. There is nothing 
unusual or unlawful in this. In Winslow v. Harriman Iron Co. (Tenn. 
Ch. App.) 42 S. W. 698, the court says : 

"In the case of Johnson v. Smith, 11 Humph. 396, 400, It Is stated: "There 
is no doubt that by an agreement of the parties the pledge may be deposited 
in the hands of a third person, instead of being delivered to the pawnee, and 
such person will be consldered as the agent or servant of the pawnee, for 
keeping possession of the pledge; and it would seem that the pawnor him- 
self may be constltuted such agent' Story, Bailm. par. 226 ; Cross, Liens, 65 ; 
Macomber v. Parker, 14 Pick. [Mass.] 497." 

See, also, Clark v. Iselin, 21 Wall. 360, 22 L. Ed. 568; Harding v. 
Eldridge, 186 Mass. 39, 71 N. E. 115; Ward v. Sumner, 5 Pick. 
(Mass.) 59; Walker v. Staples, 5 Allen (Mass.) 34; Shaw v. Silloway, 
145 Mass. 503, 14 N. E. 783 ; Moors v. Reading, 167 Mass. 322, 45 
N. E. 760, 57 Am. St. Rep. 460; Beeman v. Lawton, 37 Me. 543; 
Wilkie V. Day, 141 Mass. 68, 6 N. E. 542; Kellogg v. Thompson, 142 
Mass. 76, 6 N. E. 860; Casey v. Cavaroc, 96 U. S. 467, 24 E. Ed. 
779; Easton v. German American Bank, 127 U. S. 532, 8 Sup. Ct. 
1297, 32 L. Ed. 210; Martin y. Reid, 103 E. C. L. 730. 

The rule would seem peculiarly applicable to policies of insurance 
which are issued in the name of the pledgor, and on which the premi- 
ums must be paid by him. 

[3] Sewell had originally bought his stock from the Radford Gro- 
eery Company. He had been indebted to it on the origind purchase 
and for other goods for about three years. While it is urged that he 
was insolvent at the time the policies were transferred, this is imma- 
terial hère, for the transfer was not made within four months anté- 
cédent to bankruptcy. The record does not disclose any évidence of 
fraud in connection with the assignment. This passed the title to the 
Radford Company of any right which might flow to Sewell through a 
possible fire loss resulting. It is said that the assignment was not re- 
corded, or filed for record, as a chattel mortgage; but there is no 
provision of the law of Texas which requires such record of such 
an assignment. It is also said that no notice of the assignment was 
given any of the insurance companies; but the insurance companies 
hâve not been heard to complain. 

It is also said that Sewell made several statements of his assets to 
his creditors. In two of thèse, one dated March 13, 1913, and an- 
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other June 19th of the same year, he stated the amount of insurance 
carried on his stock. The third statement was made on January 6, 
1914. In this the insurance was not mentioned. This, however, is 
not a badge of fraud, for in August, 1913, he had assigned his insur- 
ance to the Radford Company. His failure to state the amount of his 
insurance on his stock after the policies had been assigned, when he 
made such statements bef ore assignment, seems rather évidence of in- 
tegrity than of purposeful wrong. 

It is, however, said that the transfer is preferential, for the insur- 
ance policy is in the nature of a chattel mortgage. This seems scarcely 
accurate. The mortgagor has title to the chattel when the mortgage 
is made. In some jurisdictions he conveys the title by the mort- 
gage; in others, he retains the title, and the mortgage is regarded 
merely as security for the debt. This is quite unlike the contract of 
insurance. It is, indeed, a contract of chance. The insurer conveys, 
and the insured takes nothing but a contingency. The policy itself is 
nothing but évidence of the contract. It becomes functus ofEcio, and 
worthless, on expiration or renevval. As correctly observed by the 
learned District Judge in his opinion: 

"The value of sucU policies at tlie time of the transfer could not hâve been 
more than an amount equal to the unearned premium thereunder." 

How trivial, then, would hâve been such a préférence. 

Long v. Farmers' State Bank, 147 Fed. 360, 77 C. C. A. 538, 9 L. 
R. A. (N. S.) 585, is cited in contravention of thèse views; but in 
that case — 

■'there had been no effective transfer of certain Insurance money to the bank- 
«•upt's creditor until the money was tumed over by the bankrupt to the credi- 
t.oT, which was within four mouths prior to the flUng of a bankruptcy pétition." 

This was held to constitute a voidable préférence. Hère, however, 
the money was paid to the trustée, and the matter left for détermina- 
tion by the bankruptcy court. 

In Long V. Farmers' State Bank, supra, it was declared in the opin- 
ion of the court : 

"Clearly this did not constitute an assignment of the policies in prsesentL 
This contract was no more than the Personal agreement or undertaking of 
Wells that he would keep the property Insured, and in case of loss he would 
coUect and pay over to the bank sufflcient to liquidate the debt The con- 
tract conveyed nothing." 

That is not this case. 

In Loeser v. Savings Deposit Bank & Trust Co., 148 Fed. 975, 78 
C. C. A. 597, 18 L. R. A. (N. S.) 1233, there was a chattel mortgage 
to secure an antécédent debt, which the law of the state required to 
be recorded to render it valid as against lien creditors of the mortgagor, 
or subséquent purchasers or incumbrancers in good faith, and which, 
while given previously, was not recorded until within four months 
prior to the mortgagor's bankruptcy, and also where the mortgagee 
knew, or had reasonable cause to believe, the mortgagor to be insolvent. 
This was held a préférence. Hère, however, we repeat, there was 
no provision for record of the assignment. 

Nc>r does it seem that the action of the Redford Grocery Company 
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and of Sewell was, in a business sensé, immoral. Before the enact- 
ment of the Bankruptcy Law, the préférence of a creditor by a debtor 
was permitted in many states. It is even now malus prohibitum, not 
malum in se. It does not seem, in the absence of fraud or disregard 
of the statute, that a question of morals is involved. A debtor, at a 
time when he might lawfully do so, sought to protect the creditor who 
had established him and maintained him in business. In the facts we 
discover no violation of the law. But, on the other hand, if the legitj- 
mate transfer of Insurance is to be deemed a badge of insolvency, this 
mighty business, which we are told originated at least as early as the 
tenth century, and now constantly utilized to strengthen crédit and 
expand enterprise, may be largely shorn of the benefits it confers. 

In view of thèse considérations, the décision sought to be reviewed 
is reversed, and the holding of the référée is affirmed. It is directed 
that the trustée pay the costs on the pétition for review, and that the 
appellant pay the costs of the appeal. 



GEAFTON HOTEL CO. v. WALSH. 
(Circuit Court of Appeals, Fourth Circuit. September 15, 1915.) 

No. 1340. 
L CoNTBACTS <©=>231— Building Contbacts— Compensation— Commissions. 
Under a building contract, providing tliat the contracter was to 
furnist> ail the material and perform ail the work in erecting the build- 
ing and was to be paid the cost of the labor and material necessary, and 
in addition 10 per cent thereof as commissions, the contractor was not 
entitled to commissions on the profit made by a subeontractor on labor 
and material furnished by him. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1046, 1047, 
1051, 1052 ; Dec. Dig. ©=3231.] 

2. Payment (S=>41— Application— Unsecueed Accounts. 

Where the owner of a building in the course of construction owed the 
contractor for Items not used la the construction of the building, pay- 
ments without direction as to application were properly applied to such 
Items instead of on the balance due on the building, since, where one bas 
two accounts, one of which is secured and the other unsecured, pay- 
ments made without instructions as to application may be applied to the 
unsecured account. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 115-120; Dec. 
Dig. ®=541.] 

3. Mechanics' Liens ©=3l54r— Notice — FoRM—SurnciENCT— Venue. 

A mechanic's lien notice, which does not in the caption of the afBdavlt 
on wliich the claim is based, nor in the body of the afBdavlt, show in 
wbat county it was taken, nor before what ofïicer, and with the jurât 
signed only "H. F., Notary Public," without stating the county or state, 
is not invalld, the statute providing that the affidavit shall be suflieient 
If in form and efCect as tberein required; it being presumed that the 
action of the officiai administeriug the oath was within his jurisdictional 
limits. 

[Ed. Note. — For other cases, see Méchantes' Liens, Cent. Dig. §§ 261- 
267; Dec. Dig. <®=>154.] 

4. Mechanics' Liens <S=>14&— Notice or Lien — E'oem— Date of Last Item. 

Code W. Va. 1913, c. 75, § 4 (sec. 3845), providing that every lien shall 
be discharged unless the lienor shall, within 60 days after he ceases to 

£ssFor other cases lee same tepic & KEY-NUMBEK in ail Key-Numbered Digesta & lBd«xaa 
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labor on or fumish material or madiliiery for the building or other 
structure, file with the clerk of the county court of the county in whlch 
the same is sltuate a just and true account of the amount due him, does 
not require a definlte statement as to the date of the last items of ma- 
terial furnlshed or labor performed, so as to conclude hlœ thereby. 
[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 24&- 
252; Dec. Dig. <s=>146.] 

5. Mechanics' Libks <S=:3281— Notice or Lien— Timk of Filing. 

On foreclosure of a mechanic's lien, évidence held sufflcient to sustaln 
a flnding that plaintifC furnlshed the last items of material within the 
60 days allowed for filing the notice of lien. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 565- 
572 ; Dec. Dig. <S=>281.] 

6. Mechanics' Liens <S=291— Decbee of Sale— Place of Sale. 

A decree of sale under a mechanic's lien foreclosure, uierely directing 
the commissioner to sell the property "in the city of G." to the highest 
and best bidder, is not erroueous, siuce it will be presumed that the 
commissioner will advertlse and sell the property in pursuance of the 
fédéral statute requiring ail sales under orders or decrees of any fédéral 
court to be made at the courthouse in the county where the property is 
located. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 599- 
605, 607, 610; Dec. Dig. <S=9291.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Wheeling; Alston G. Dayton, Judge. 

Suit by J. J. Walsh, Jr., as surviving partner of the firm of J. J. 
Walsh & Sons, against the Grafton Hôtel Company, to foreclose a 
mechanic's lien. Decree for plaintiff, and défendant appeals. Modi- 
fied and affirmed. 

T. S. Riley and John J. Coniff, both of Wheeling, W. Va., for ap- 
pellant. 

J. M. Ritz and John A. Howard, both of Wheeling, W. Va., for 
appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. This is a suit in equity, brought by 
the appellee in the District Court of the United States for the North- 
ern District of West Virginia, for the purpose of enf orcing a mechan- 
ic's Hen against certain real estate belonging to appellant and situated 
in the city of Grafton, Taylor county, W. Va., and on which there 
had been erected by the appellee for the appellant a large building 
known as the Willard Hôtel. On August 27, 1912, notice of claim of 
lien was filed by appellee in the office of the clerk of the coiunty court 
of Taylor county, W. Va., affidavit to notice stating balance due ap- 
pellee to be $63,981.15, and that appellee had ceased to labor on or 
furnish material for the said building on June 30, 1912. 

On December 11, 1912, appellee's bill of complaint was filed, praying 
process against appellant, and also against John T. McGraw and 
Charles R. Durbin, trustée ; the last named being made défendant be- 
cause of his being trustée in deed of trust on the real estate in 
controversy, given by appellant after the exécution of the building 
contract with appellee, and McGraw being made défendant because 

Ê=3>For other cases seo same toplo & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the building contract was between him, as owner, and the appellee, as 
contracter, though it was understood that he was acting fer appellant, 
which had not been incorporated. With the bill are filed, as Exhibit 
A, B, and C, respectively, notice of mechanic's lien, building contract, 
and deed to appellant of real estate in controversy. On June 4, 1913, 
appellant's motion to dismiss bill of complaint for reasons appearing 
on the face thereof, which had been made on February 1, 1913, was 
overruled, and exceptions taken. On June 9, 1913, the joint answer of 
appellants was filed, and on October 28, 1913, the causé was referred, 
by consent, to Charles J. Schuck, spécial master, with directions to as- 
certain, State and report as follows: 

(1) What sum of money Is due to the plalntiff from the Grafton Hôtel 
Company, or any of the défendants, on aceount of the averments, matters, 
and things in the plaintiff's bill of complaint. 

(2) Whether the said sum of money Is a lien upon the sald property of the 
Grafton Hôtel Company, described in plaintiff's bill of complaint. 

(3) What other liens. If any, are on the property of the said Grafton 
Hôtel Company described In the plaintiff's bill of complaint, and their 
amounts and priorities. 

(4) Any other matters or things requested by any party to this suit, or 
that the master may deem pertinent and proper. 

On March 16, 1914, the spécial master filed his report setting eut at 
length therein the reasons for his findings, which findings were that: 

(1) The sum of money due from the défendants to the plaintifiC was $58,- 
615.05. 

(2) Said sum Is a lien on the property of the appellant In favor of the 
appellee. 

(3) The only other lien on the property of the appellant is the deed of trust 
made by appellant to défendant Charles B. Durbin, trustée, on July 1, 1911, 
and this lien ia subséquent to and follows the mechanic's lien In favor of 
appellee. 

Exceptions were filed to the master's report, which were over- 
ruled by the lower court, and the report was confirmed, and a decree 
was entered in which the sum of $66,941.93, with interest from the 
date of decree, was adjudged to be due appellee. It was furthcr de- 
creed that this sum constituted a lien on appellant's property. Ap- 
pellant excepted to the decree, and the case comes hère on appeal. 

In order that we may get a clear understanding as to the questions 
involved in this controversy, we deem it essential to call attention to 
certain provisions of the contract for the érection of the building in 
question. The following sections of the same relate to the questions 
at issue : 

"Article I. The contraetors shall and will provide ail of the materials and 
perform ail of the work for the érection of a hôtel building at Grafton, W. 
Va., as shown on the revised drawings and described in the revised spécifica- 
tions prepared by M. A. I.,ong, architects, which drawings and spécifications 
are identifled by the signatures of the parties hereto, and become a part of 
this contract." 

"Article IV. The contraetors shall provide sufficient, safe, and proper facll- 
ities at ail times for the inspection of the work by the architects or their au- 
thorized représentatives ; shall, within twenty-four hours atter receiving 
written notice from the architects to that effect, proceed to remove from the 
grounds or buildings ail materials condemned by them, whether worked or 
unworked, and to take down ail portions of tlie work which the architects 
shall by written notice condemn as unsound or improper, or as in any way 
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falUng to conform to the drawings and spécifications ; and shall make good 
ail worU damaged or destroyed theréby. 

"Article V. Should the contractors at any time refuse to supply a sufB- 
ciency of properly skilled workmen, or of materials of the proper quallty, or 
fail la any respect to prosecute the work with promptness and diligence, 
or fail In the performance of any of the agreements herein contained, such 
refusai, neglect, or fallure being certlfied by the architects, the owner shall 
be at liberty, after three days' written notice to the contractors, to provide 
any such labor or materials, and to deduct the eost thereof from any money 
then due or thereafter to become due to the contractors under this contraet ; 
and if the architect shall certlfy that such refusai, neglect, or fallure is suf- 
flcient grounds for such action, the owner shall also be at liberty to termlnate 
the employaient of the contractors for the said work and to enter upou thp 
premlses and take possession, for the purpose of completing the work In- 
cluded under this contraet, of ail materials, tools, and appliances, thereon, 
and to employ any other person or persons to finish the woi"k, and to provide 
the materials therefor; and in case of such discontinuance of the employ- 
ment of the contractors they shall not be entitled to receive any further pay- 
ment under this contraet until the said work shall be wholly finished, at 
which time, if the nnpaid balance of the amount to be paid under this 
contraet shall exceed the expense incurred by the owner In flnisliing the 
work, such excess shall be paid by the owner to the contractors; .but, if 
such expense shall exceed such unpaid balance, the contractors shall pay 
the différence to the owner. ïhe expense incurred by the owner as here- 
in provided, either for fumishing materials or for flnishing the work, and 
any damage occurring through such default shall be audited and certifled 
by the architects, whose certiflcate shall be conclusive upon the parties." 

"Article IX. It is hereby mutually agreed between the parties hereto that 
the sum to be paid by the owner to the contractors for said work and ma- 
terials shall be 10 per cent, commission on cost of work, Which eost the con- 
tractors guarantee shall not exceed the sum of ninety thousand one hun- 
dred dollars ($90,100.00), including the 10 per cent, commission, if the work 
does not cost the above amount, including commission, the contractors agrée 
to give the owner the beneflt of such différence, subject to additions and 
déductions as hereinbefore provided, and that such sum shall be paid by the 
owner to contractors, in carrent funds, and only upon certificates of the 
architects, as follows: On monthly payments of 90 per cent, of the work 
done the previous month, the payments to be on or before the lOth of each 
succeeding month, as the work progresses ; the balance of the 10 per cent, to 
be paid on the completion. The final payment shall be made within 30 days 
after the completion of the work included in this contraet, and ail pay- 
ments shall be due when certificates for the same are issued. 

•'Article X. It is further mutually agreed between the parties hereto that 
no certiflcate given or payment made under this contraet, except the final 
certificate or final payment, shall be conclusive évidence of the performance of 
this contraet, either wholly or in part, and that no payment shall be con- 
strued to be an acceptance of détective work or improper materials." 

It appears that a mistake was made in Computing the interest on 
the sum of $58,615.05, the principal amount due appellee. It is admit- 
ted by counsel for appellee that this is a clérical mistake, and that the 
same should be corrected, which obviâtes the necessity of further 
considération of this point. 

The next question raised by the assignment of error relates to the 
provision in the decree which provides that the appellee is entitled to 
recover as costs the sum paid as a premium on liability insurance on 
workmen. A careful considération of this matter impels us to the con- 
clusion that under this contraet the court below was not justified in 
decreeing this amount in favor of the appellee as a part of the costs 
incurred in the construction of the building, and that the decree of the 
lower court should be modified accordingly. 
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[1] The next question relates to the amount of commission to which 
the appellee is entitled. The master's report, as confirmed, fixes the 
commission of the appellee at 810,048.82. It is insisted by appellant 
that where the contractor sublets a part of the work, as in this instance, 
he is net entitled to a commission on the same; it being provided, 
among other things, in article I of the contract, that the contractor 
"shall and will provide ail of the materials and perform ail of the work 
for the érection of the hôtel building." It is also provided in article IX 
that: 

"It is hereby mutually agreed between the parties hereto that the sum to 
be pald by the owner to the contracter for the said work and materials shall 
be 10 per cent, commission on the cost of the work, • * * and that such 
sum shall be pald by the owner to contractor in cnrrent funds and only upon 
certiflcates of the architects as follows: * * * The final payment shall 
be made within thlrty days after the coaipletlon of the work tncluded In 
this contract, and ail payments shall be due when certiflcates for the same 
are Issued." 

Article X contains the following: 

"It Is further mutually agreed between the parties hereto that no certlfi- 
cate glven or payment made under this contract, except the final certifleate 
or final paymnt, shall be conelusive évidence of the performance of this con- 
tract, whether whoUy or in part, and that no payment shall be construed 
to be an aeceptance of defective work or Improper materials." 

The proof shows that $155,191.98, as shown by the master's report, 
was the aggregate of charges (less commissions) against appellant. 
The item of $91,692.58 included commissions of 10 per cent., and the 
item of $13,190.45 commissions of 7 per cent., so that the master should 
hâve found that the appellee was entitled to commissions of 10 per 
cent, on $50,308.95, and 3 per cent, on $13,190.45, and instead of allow- 
ing for commissions the sum of $10,048.82, he should hâve allowed the 
sum of $5,426.61. It is insisted, therefore, that the appellant is entitled 
to hâve a balance found against him of $58,615.05, less $4,622.21. The 
évidence shows that part of the work done by subcontractors, and the 
amount paid by appellee to such contractors, as appears from the fol- 
lowing table: 

Total Commissions 

Charges. Included on. 

(2) Relnforced concrète, etc $12,.340.20 $10,381.10 

(3) Briekwork, etc 9,895.20 9,000.00 

(5) Omamental terra cotta 7,500.00 7,500.00 

(6) Steel and Iron work 10,828.98 8,000.0a 

(7) Sheet métal work 5.019.25 4,271.00 

(9) Tlle, marble and slate work 8,640.65 7,500.00 

(10) Artificial marble work 2,960.00 2,960.00 

(11) l'iastering, etc 14.500.00 ia,190.45 

(12) Painting, etc > , 4,584.98 4,584.98- 

(14) Hardware, etc. 2.2GS.60 1,600.0* 

(15) Klectric wiring 6,595.42 6,500.00 

(16) Plumbing and heatlng 21,224.99 18,435.50 

(17) Mill work, etc 10,987.80 9,538.00 

(18) Slate roofing ^. 696.00 696.00 

(20) Revolving door 570.00 570.00 

(21) Métal weather strlps 156.00 156.00 

$104,883.03 
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It further appears that the commissions on the foregoing items were 
10 per cent., except $13,190.45, on which were 7 per cent, charges. 
Deducting this amount from the total charges, to wit, $155,191.98 (aft- 
er excluding commissions), leaves $50,308.85, and 10 per cent, on this 
amount would be $5,030.89 ; also 3 per cent, commission on $13,290.45 
would amount to $395.72. Inasmuch as the appellee, under the con- 
tract, was to be paid the cost of the labor and the material necessary 
for the construction of the building, and in addition to this amount 
10 per cent, thereof as commissions, we are of opinion that the use 
of the term "cost of labor and material" was intended to mean such 
amounts as might be paid by appellee for labor and material, and was 
not intended to include any profit that might be made by subcontractors 
due by their contracts with the appellee. 

In other words, it clearly appears from the contract that appellant 
was to pay only the cost of the labor and the material necessary for 
the construction of the building, and in addition thereto 10 per cent, as 
commissions. Such being the case, appellee would not be entitled to 
commissions on such labor and material as may hâve been allowed to 
the subcontractor. It appearing that a part of the charges as allowed 
by the master, amounting to $13,190.45, were for woriî and material 
furnished by the subcontractor, and that such contractor allowed a 
commission of 7 per cent, on the same, it necessarily follows that ap- 
pellee would only be entitled to 3 per cent, thereon. In other words, 
this contract clearly contemplated that the contractor was to receive 
10 per cent, on ail amounts paid for material and labor, and it would 
be manifestly unjust to require the owner to pay double commissions 
for any material furnished or labor performed. Therefore the sum of 
$4,622.21 should be deducted from $58,615.05, such being the amount 
erroneously charged as commissions. 

It is also insisted that: 

"The findlng of the spécial master on the transaction arlsing eut of the Mc- 
Graw $10,000 note of August 16, 1911, is clearly erroneous ; the appellant being 
entitled to a net crédit of .$4,918.34 on account of this transaction, instead 
of nothlng, as in effect reported by the master." 

The questions of f act necessary to a détermination of this point were 
found by the master, and upon which he based his conclusion. An 
examination of the évidence bearing upon the same leads us to the con- 
clusion that the action of the court below in aflârming the master's 
report as to this item was correct. 

[2] It is also insisted by counsel that, inasmuch as appellant owes 
appellee for certain items not used in the construction of the hôtel 
building, any payment made by appellant should be applied as a crédit 
on any balance due on construction of the building, and should not be 
applied as a payment on the account of the items in question. It is 
not contended that at the time the payments were made appellant gave 
any directions as to the application of the same. It is well settled 
that where one has two accounts, one of which is secured and the 
other unsecured, that where payments on such accounts are made with- 
out instructions as to the application of the same that the party to 
whom the payments are made may apply the same to the unsecured 
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account. While this is a rule that applies generally, the Suprême Court 
of West Virginia, in the case of Huntington Plumbing & Supplying 
Company v. McGuffin et al., 83 S. E. 194, in discussing this question, 

said: 

"While the statute gives no lien on the property of the owner for any 
items In an account of snch subcontractor furnished beyond the perlod of 
nine months from the date of the notice served on the owner; nevertheless 
it gives a lien thereon for ail lt«ms of the account furnished within such 
perlod of nine months and payments made and credited will be applied flrst 
to the items not covered by the lien, so as to préserve the lien for the items 
actually furnished within that period." 

[3] It is insisted that the appellee in giving notice of mechanic's lien 
has not complied with the requirements of the statute, It is urged 
that there is nothing in the caption of the affidavit upon which the 
clairti' is based or in the jurât clause attached thereto to show in what 
county it was taken, nor is there anything in the body of the affidavit 
to show before what officer it was taken ; also, that the jurât clause 
is merely signed "Hayward Fleming, Notary Public," without con- 
taining anything from which it can be inferred that he was a notary 
public of any particular state or county. 

While this question has never been raised in proceedings to enforce 
a lien of this character, nevertheless we are of opinion that the law 
of West Virginia as respects affidavits generally is applicable to affi- 
davits filed under the statute for the purpose of perfecting a me- 
chanic's lien. In the case of Quesensberry v. Bldg. L. & S. S. Associ- 
ation, 44 W. Va. 512, 30 S. E. Ti, the Court of Appeals of that state 
held that where an affidavit designated the state and county and con- 
tained the following jurât : 

"Taken, subscribed, and swom to before me this 22d day of December, 
1S96, in Summers county. T. N. Keed, Notary Publie" 

— the affidavit in question was valid. 

The statute in pursuance of which this lien was filed gives the form 
of affidavit to be attached to a mechanic's lien. While this is true, 
the statute contains the further qualification that such affidavit shall 
be sufficient if in form and effect as therein set forth, which raises the 
question as to whether this affidavit is sufficient in form and effect as 
provided by the statute. The spécial master, in passing upon this 
phase of the question, very pertinently says: 

"If the affidavit made by Walsh had contalned the name of the county in 
the caption of the same, there vs-ould be no question under the décisions cited 
that it would be sufficient ; but, since the name of the county has been omit- 
ted, we must look further to ascertain whether or not this omission is fatal. 
Nothing appearing to the contrary, it will be presumed that the officiai tak- 
Ing the affidavit acted within his jurisdictlonal llmits ; otherwise, it must be 
presumed that the officiai in question acted without his jurisdlction and there- 
fore violated his officiai obligation. 2 Cyc. page 29. Young v. Toung, 18 
Minn. 90 (Gil. 72) ; Ormsby v. Ottman, 85 Fed. 492, 29 C. C: A. 295. So, also, 
in Goodnow v. Litchfield, CT lowa, 691, 25 N. W. 882, it was held that, where 
an affidavit was titled 'State of lowa, County of Webster,' it appeared to 
hâve been swom to before a notary irablic in Dubuque county, it was held 
that in absence of évidence to the contrary it would be presumed that the 
notary took the affidavit in his own county. In Bensimer v. Fell, 35 W. Va. 
15, 12 S. E. 1078, 29 Am. St Rep. 774, which was a suit brought to enforce 
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certain liens against property the question arose as to whether an acknowl- 
edgment to a deed of tritst was good wlilcti did not show that the person 
making the affidavlt appeared In the county before the notary; and upon 
considération the court held that this dld not avoid the certificate and held 
the same to be sufficient, holding further in this regard that a substantial 
compliance with the statute was sufiicient. In Bamard v. Darling, 1 Barb. 
Oh. (N. Y.) 218, we seem to hâve a case dlreetly in point. In this case the 

jurât was as follows : 'State of New York, County, ss.' The oath was 

slgned 'O. O., Comm'r of Deeds,' without specifylng the county or city for 
whom the person signlng it was a commissioner. It appeared however, that 
he was in fact a commissioner of deeds for tlie city of Albany. It was held 
that thé affidavlt was not invalid. • • * There is no déniai anywhere, so 
far as the défendants' case is concerned, tendlng to show that the notary 
publie who subseribed hls name to the affidavlt in question was not in fact 
a notary public in Taylor county, West Virginia, or that the plalntiff, J. J. 
Walsh, Jr., did not make the affidavlt ; whereas on the other hand, the tes- 
timony is clear and spécifie as shown by the déposition of J. J. Walsh, Jr., at 
page 68 (77, printed record), that he is the person who made tlie affidavlt, 
that it was made and swom to at Grafton, Taylor county, West Virginia, on 
the 27th day of August, 1912. Under thèse décisions, and for the reasons 
given I hold, and therefore flnd, that the affidavlt to the lien as filed sub- 
stantially compiles with chapter 75 of the Code of West Virginia, and Is 
therefore good and sufficient in the case before me. See the foUowing addi- 
tional authorities: Hertig v. People, 159 111. 237, 42 N. E. 879, 50 Am. St. 
Rep. 162; Cox v. Stem, 170 111. 442, 48 N. E. 906, 62 Am. St. Rep. 385; 
Sullivan v. Hall, 86 Mlch. 7, 48 N. W. 646, 13 L. R. A. 556." 

We think the position taken by the master is fully sustained by the 
authorities, and under the circumstances do not deem it proper to 
enter into a further discussion of the same. 

[4] We now come to consider the question as to whether the last 
work done or material furnished by the contracter was within the 
period of 60 days prior to the fihng of the lien. It appears that the 
appellee's account, designated as "Exhibit A," shows that the last work 
was done on June 30, 1912. It is obvious that this is erroneous, the 
30th being on Sunday. The appellee, in order to meet this situation 
in the court below, endeavored to show by testimony that material 
had been furnished and work had been done on the 28th day of June, 
1912, and on subséquent days. However, it is insisted by appellant 
that appellee is bound by the last date as indicated by the lien filed, 
and that he cannot show a subséquent date. Appellant further insists 
that the last work done and material furnished on the hôtel building 
was on the 25tb day of June, 1912, and that therefore more than 60 
days had expired from such date before the filing of the lien, and 
that the lien is therefore null and void. 

This brings us to a considération of the question as to whether the 
appellee is bound by the last date as shown by the lien. The law bear- 
ing upon this question is found in chapter 75, § 4 (sec. 3845), of the 
Code of West Virginia, which reads as follows : 

"Every lien provided for in the second and third sections shall be dis- 
«harged unless the person deslrlng to avall hiniself thereof shall, within 
fitxty days after he ceases to labor on, or furnish material or machinery for 
such building or other structure, file with the clerk of the county court of 
the county, in which the same Is sltuated, a just and true account of the 
lamount due htm, after allowlng ail crédits, together with a description of 
the property intended to be covered by the lien, sufficiently accurate for iden- 
tiflcation, with the name of the owner or owners of the property, If known, 
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which account shall be swom to by the person clalmlng the lien, or some per- 
son in his behalf." 

Under the provisions of this section the contracter is only required 
to file with the clerk "a just and true account of the amount due him 
after allowing ail crédits, together with a description of the property 
intended to be covered by the lien," etc. In other words, we find noth- 
ing in the statute which requires a definite statement as to the date of 
the last-named items of material furnished or labor performed. In 
the case of O'Niel v. Taylor, 59 W. Va. 370, 53 S. E. 471, the Suprême 
Court of that state said: 

"Wlien repairs, Improvements, and additions are made to a building under 
contract directly with the owner, and the work proseeuted to completion, 
dates when the several items of work was done and uiaterials furnished are 
not material, except that it must appear that the last work donei and the 
last material furnished necessary to the completion of the work was done 
and furnished within sixty days before the filing and recording of the me- 
chanic's lien." 

The Suprême Court of Indiana, in the case of Jefïersonville Water 
Co. V. Riter, 146 Ind. 521, 45 N. E. 697, in passing upon this point 

said: 

"A notice of intention to hold a mechanic's lien Is not Invalid for failure 
to speclfy when the work was done or material furnished." 

Also Phillips on Mechanics' Liens, § 353, aniong other things, states: 

"If a statute glving the lien does not require the notice to Itemize the 
work or materials, it wlll not be necessary." 

[5] The last item is a charge for hauling a certain amount of terra 
cotta and a half day's work for setting the same. The witness Walsh, 
in testifying in regard to this transaction, said : 

"That on the slde of the hôtel building, near the stalrs that led up from 
the platform, they were short about three pièces of terra cotta. They re- 
ceived this terra cotta on the 28th of June, 1912, it was delivered to the build- 
ing, and in anticipation of setting of the terra cotta, witness, in maklng up 
his blU, rendered a bill for the hauling of the terra cotta, and also made an 
allowance for a half day's time for a bricklayer to do the work. The fact 
Is that It was not set on the 28th, as the plaintifC neglected to notify brick- 
layer and foreman ; foreman attended to this matter, and the work was done 
in the week of July, somewhere in July 6th and llth." 

It also appears from the testimony of witness Standiford that the 
terra cotta was set on the llth day of July, 1912, as indicated by the 
time sheet. In addition to thèse facts, we hâve the findings of the 
master. Indeed, it is admitted by counsel for appellant in their brief 
that there was testimony in the court below that work was done in 
the early part of July. The évidence as to this point, to say the least 
of it, is conflicting, and the master having found in favor of the appel- 
lee, and his findings having been confirmed by the court below, we 
are not inclined to disturb the same. 

[6] It is also insisted by counsel for appellant that: 

"The part of the decree of sale directing the sale by the spécial commlsslon- 
er to be made 'in the city of Grafton, Taylor county, West Virginia,' instead 
<rf at the front door of the courthouse of said Taylor county, or on the prem- 
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Ises, Is clearly obnoxlous to United States statutory provisions in référence 
to judicial sales of real estate." 

The decree directs the commissioner to sell the property in the city 
of Grafton to the highest and best bidder, and we must assume that 
the commissioner will advertise the property in pursuance of the féd- 
éral statute, which is in the f ollowing language : 

"That ail real estate or any ùiterest in the land sold under any order or 
decree of any United States court shall be sold at publie sale at the court- 
house In the county, parlsh, or dty in which the property, or the greater 
part thereof, is located, or upon the premises, as the court rendering such or- 
der or decree of sale may direct." 

In view of what we hâve said, the decree of the lower court should 
be modified as follows: (a) So as to correct the mistake which was 
made in Computing interest on $58,615.05, the principal amount due 
appellee ; (b) the sum of $698.26 allowed by the master for liability 
insurance should be disallowed; (c) the sum of $4,622.21, being the 
amount erroneously charged as commissions, should be deducted from 
the amount allowed as commissions. 

The decree as thus modified is affirmed. 

Modified and affirmed. 



SOUTHBEN EXPRESS CO. v. REAGIN. 
(Orcult Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1355. 

1. Cabbiees <S=»94— Express Company— Refusal to Deliver. 

Evidence, in an action to recover the value of a typewrlter, Tield to 
show that défendant express company had refused to deliver it upon 
payment of the transportation charges. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 367-395, 456; 
Dec. Dig. <S=394.] 

2. Carriers <g=»91— Express Company— Convehsion. 

An express company refusing to deliver property to the consignée, 
upon his payment of its charges, was guilty of a conversion. 

[Ed. Note.^For other cases, see Carriers, Cent. Dig. §§ 33S-S55; Dec. 
Dig. <S=>91.] 

3. Carriers <g=>94— Express Company- Action for Conversion— Damages. 

In an action against an express company for the conversion of prop- 
erty, the measure of damages was the value of the propei1;y. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 867-395, 456; 
Dec. Dig. ®=>94.] 

4. Careieks iS=394— Express Company— .action fob Conveesion— Question 

FOR Jury — Ratification. 

In an action against an express company for the value of a typewrlter 
which It had refused to deliver to the consignée on his payment of 
charges, held on the évidence that whether the willful refusai was rati- 
fied by an ofticer of the company enipowered to do so was for the jury. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 367-395, 456; 
Dec. Dig. .©=394.] 

<gs»For other casea see same toplc 6 KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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5. Caeeiers ig^gé— Action foe Conversion— Insteuctions—Applicatioi» to 

Evidence. 

In an action agalnst an express company to recover the value o( a 
typewriter which had heen wrongly addressed and wMch it had rerused 
to deliver to the consignée on his payment of transportation charges, 
where the évidence as to whetlier such refusai ffad been ratlfled by any 
offlcer authorlzed tbereby was conflicting, defendant's requested in- 
struction predlcated on the absence of any évidence of ratification was 
properly refused. 

[Ed. Note.— For other cases, see Carriers, Cent. DIg. §§ 36T-395, 456; 
Dec. Dig. ®=>94.] 

6. Carriebs ©=594r— Eefusal to Deliver— Conversion— Action — Instruc- 

tions. 

In an action agalnst an express company for the conversion of a 
package which had been missent, by refusing dellvery on payment of 
charges, the court's refusai to chatge that the express agent at the send- 
ing office, in wrlting the tag to be placed on the package, was actmg 
as the amanuensis of the shipper, was proper, where the question of 
plalntiff's knowledge that the tag misstated the destination had already 
been submitted to the jury wltli Instructions that if the mistake was 
the shlpper's he could not recover, and was in any case not prejudlcial to 
the défense, as the matter was only important on the question whether 
the company could properly charge for transportation from the mis- 
taken to the proper destination, and payment of full transportation had 
been tendered. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 367-395, 456; 
Dec. Dig. C=394.] 

7. Caeeiers <&=>80— Express Company— Action fob DeliverYi 

Upon the shlpper's mistake In the address of a parcel, an express com- 
pany was not liable if it went to the wrong place; but if its own 
agent made such mistake it would be bound to deliver it to the proper 
place, without charge from the place to whlchj it had been sent, or to 
return it to the shipper. 

[Ed. Note. — B^r other cases, see Carriers, Cent. Dig. § 273; Dec. Dig. 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Columbia; Henry A. M. Smith, 
Judge. 

Action by B. J. Reagin against the Southern Express Company. 
Judgment for plaintiff, and défendant brings error. Affirmed. 

J. Nelson Frierson, of Columbia, S. C. (Barron, McKay, Frierson 
& Mofïatt, of Columbia, S. C, on the brief), for plaintiff in error. 

Frank G. Tompkins, of Columbia, S. C. (F. W. Cappelmann, of 
Columbia, S. C, on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. The défendant in error will herein- 
after be referred to as "plaintiff," and the plaintiff in error as "de- 
fendant"; such being the relative positions the parties occupied in 
the court below. 

The plaintiff brought this action against the défendant company in 
the circuit court of common pleas for Richland county, S. C, for the 
purpose of recovering damages against the défendant for the alleged 

^ssFoT other cases eee same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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conversion of a typewriter. The plaintiff's demands for judgment em- 
braced three items of damage, to wit : (1) The value of the typewriter ; 
(2) five times the vahie of the typewriter as a penalty, under a stat- 
ute of the state of South Carolina; and (3) punitive damages in the 
sum of $5,000. 

On a motion of défendant the cause was removed to the District 
Court of the United States for the Eastern District of South Carolina 
on the ground of diversity of citizenship. Upon the trial of the cause 
the District Judge held that plaintiff was not entitled to recover the 
penalty sued for as the second item of his alleged damage. Neither 
party excepted to the ruling of the court as to this phase of the con- 
troversy. 

The jury brought in a verdict in-favor of the plaintiff for $45, the 
value of the typewriter, and $500 exemplary damages, and the cause 
cornes hère on writ of error. 

The allégation to the effect that just prior to the bringing of this 
suit the plaintiff, in company with one of his attorneys, called at the 
office of the express company in Columbia and inquired if the type- 
writer in question was there, and that the agent at that place "replied 
in the affirmative," was supported by évidence offered by the plain- 
tiff. It was also shown that the plaintiff was refused permission to 
see the machine; that he thereupon demanded possession of it, and 
offered tO' pay any transportation charges that might be held against 
it; that his request was refused, the agent of the company at the time 
stating that possession of the typewriter would not be relinquished un- 
less the plaintiff would pay a claim which the company had against 
him, such claim being entirely independent of any charge which they 
had against plaintiff for transporting the machine. 

It was further shown that the plaintiff shipped his typewriter from 
Central, S. C, to Huntingburg, 111., on the 24th day of March, 1911; 
that by an error the machine was shipped to Huntington, 111., and did 
not reach the plaintiff in due course of time; that from April, 1911, 
until April 20, 1914, plaintiff was constantly demanding the posses- 
sion of his typewriter, and the défendant company through its officers 
and agents, including the superintendent located at Charlotte, N. C, 
steadfastly refused to deliver it unless he would pay certain claims 
which they held against him by reason of the différence between sal- 
ary due him and certain charges, known as expense sheets, which they 
had found against him after he left their employ in 1911. It appears 
from the évidence that it was customary to charge against each office 
any failure to collect the proper amount of express or any loss caused 
the company by the act of the agent. It did not appear that there 
was anything unusual about this, and the plaintiff explained that he 
had always been willing to pay it, if they would give thèse expense 
sheets, as they customarily did, so that he might, as is usually donc, 
put in his claim where it appeared from thèse sheets that the mistake 
was not his but that of some other agent. 

It also appears that on the 24th day of April, 1914, the plaintiff, 
after having endeavored for some three years to get his typewriter, 
made a demand upon the express company at Columbia for the ma- 



80UTHEEN EXPRESS CO. V. BEAGIN 17 

chine, and tendered the charges ; that the défendant refused to sur- 
render possession of the same. However, it wàs shown by the évi- 
dence of defendant's witnesses that they had no recollection of such 
demands or tender ever having been made. 

The fîrst question raised by défendant is that the learned judge who 
heard this case in the court below erred in charging the jury that the 
plaintifï was entitled to recover the value of the typewriter in any 
event. This raises the question as to whether the défendant was jus- 
tified in holding the machine until the plaintifï had satisfîed a certain 
claim which they had against him, such claim being in no wise con- 
nected with the transportation of the machine. 

It fully appears that many demands were made upon the company 
by plaintifï for the possession of the typewriter, ail of which were 
made by letter except at the time that the demand was made by the 
plaintifï in person on April 24th, as hereinbefore stated. It further 
appears that at the time thèse demands were made by letter the plain- 
tifï was met with the excuse that the ofiScer upon whom such demand 
was made was not in possession of the machine, but that it was at some 
other point and in the possession of some other officer of the com- 
pany, and that therefore the ofïicial upon whom such demand was made 
was not in a position to make such delivery. The plaintifï, in testify- 
ing as to what occurred at the time the last demand was made, said : 

"Subsequently I was referred by the gênerai officer of the Southern Express 
Company to Mr. Havis, the agent at Columbia. I went to see him, and he 
told me if I would pay him a certain amount of money he would arrange later 
for the delivery. I think at fîrst he demanded a sum of money somewhere in 
the ?60s, then I think he agreed to make it somewhere in the $30s. The flrst 
time I saw him I went to him by myself, before I employed Mr. Cappelmann. 
He then claimed about $62 and some cents, about the same amount that the 
man in Jaeksonville had claimed. I told him please to hand me the proper 
receipts and I would send him the money ; asked him to please give me the 
proper receipts, that the money was hère. He said he would not do It. I 
asked him for my typewriter. He said he would not glve it I asked him 
to let me see it. He said I could not see it. After that I employed 
an attorney, Mr. Cappelmann. I went back to the oflHce with Mr. Cappel- 
mann and saw Mr. Havis, the agent. I made a demand on him for 
my typewriter. He said that I would hâve to pay them a certain sum of 
money, somewhere in the $30s ; that I would hâve to pay him that différence 
before he would entertain any delivery of the machine at ail. He said that 
the machine was there, but he did not show it to me. 

"Q. You had been working for the Southern Express Company for a good 
many years previous to the time you left Central, had you not? A. Yes, sir. 

"Q. Did you ofCer to pay him the money there that day? A. Yes, sir. 

"Q. PuUed the money ont? A. Yes, sir. 

"Q. What was it you wanted him to give you before you paid him the $30 or 
$60, whatever he asked? A. I wanted him to give me the papers representing 
this amount of money, which would be my receipt 

"Q. You mean the file? A. Which showed that I had paid that money. 
They refused to give me the typewriter, and my attorney was présent at the 
time. I offered to pay ail charges for the shipment of the typewriter. I 
hâve never gotten my typewriter. I next brought suit." 

Mr. Cappelmann 's testimony was as follows: 

"I called on the Southern Express Company with Mr. Reagln lu regard to 
this typewriter in April of this year. I recel ved a letter dated April 11, 1914: 
228 F.— 2 
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" 'Columbla, S. C, April 11, 1914. 
"'Mr. F. W. Cappelmann, Attomey, City — Dear Sir: I hâve your favor of 
April lOth with référence to claim of B. J. Reagin. The typewriter has been 
sent to Columbia and Supt. Slîaggs advised me that he would be in Oolumbia 
next week and handle the matter with you. 

" 'Respectfully, E. B. Havls, Agent.' 

"I called at the express company with Mr. Keagin. We saw Mr. Havis when 
we got there. 

"Q. What conversation passed between Mr. Havis and yourself and Keagin? 
State what took place. A. We went to the express office, and I told Mr. 
Havis we were coming to see about the typewriter matter. We asked if the 
typewriter was there, and Mr. Havis said that the typewriter was there in 
the office. I asked if we could see It. He said we could not see it, and I de- 
manded the typewriter. He said: 'We will give you the typewriter if Mr. 
Reagin will pay us what is due us.' I made the statement that we considered 
the matter of the typewriter and the matter of what was due the Southern 
Express Company by Reagin as tvvo separate matters entirely. He says : 'We 
cannot give you the typewriter unless Mr. Reagin pays.' Mr. Reagin puUed 
out a roll of bllls and said: 'How much do I owe you?' He said: '$30.42.' Mr. 
Reagin started to count the money out, and he said: 'If I pay you I want 
those expansés.' 'Bxpeiises' was the word he used, and I asked what he meant 
by that. Mr. Reagin said he meant the papers whlch showed where thls 
money had to be paid by him, how many errors were paid, and Mr. Havis 
said he could not haVe them, and Mr. Reagin said he could not pay him un- 
less he got those papers. I asked what was the benefit of Mr. Reagin having 
the papers. He said that if any other party had made a mistake in thls 
connection he could then recover from the other party the money he had been 
forced to pay this company. I believe that is ail that took place on thls 
occasion, 

"Mr. Reagin ofCered to pay ail express charges, everj'thing that was due 
them at ail on the typewriter. We did not see the typewriter, but I under- 
stood from Mr. Havis that it was there, in the express office at Lady street. 
I had seen Mr. Skaggs on a previous occasion, not at that time. I called 
there Indivldually, without Mr. Reagin, before that; saw Mr. Skaggs and 
Mr. Havis. Mr. Skaggs is superintendent of the express company. He came 
hère from Charlotte. I demanded the typewriter from him. This was pre- 
liminary, though, this question of negotiation; he said he would be glad to 
take it up with us. That was before I got that letter. He did not give me 
the machine." 

Mr. Havis, the agent for défendant company at Columbia, testified 
as follows: 

"Witness:He said, 'I will pay the expense, no matter what, the amount is, 
provided you give me the papers.' I told him the papers were the property of 
the Southern, that I would give Mm a receipt for what he paid, showing what 
it was for ; he declined to pay on those grounds. 

"Q. Anything else said? A. Mr. Cappelmann then asked me if I had the 
typewriter, and I told him, 'Yes.' He said, 'Let's see it.' I said: 'I can't do 
thât ; the box has never been opened ; it is in the original box.' I don't think 
he demanded the typewriter ; I don't recall that. 

"Q. Hâve you any recollection whether or not he made a demand (or the 
typewriter to be delivered then? A. I do not. 

"Q. You mean to say that Mr. Cappelmann and Mr. Reagin did not corne 
in there and offier to pay you the charges on the machine if delivered to themî 
A. No, sir ; I don't remember. 

"Q. Will you swear that they did not do that? A. No, sir." 

From the foregoing it appears that the plaintiff demanded possession 
of the machine and tendered the charges thereon, and that the same 
were refused by the agent. The testimony of the plaintiff on this point 
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îs positive, while the évidence offered by the défendant îs négative, to 
say the most of it; the statement of the witness in reply to the question 
as to whether Mr. Cappelmann and the plaintiff went to the office and 
offered to pay the charges on the machine if delivered being, "No, sir, 
I don't remember," and, when f urther questioned as to whether he was 
willing to swear that the plaintiff and Cappelmann did not make the 
demand at that time, replied that he could not swear that such was 
the case. 

[1-3] This testimony, when considered in connection with the cor- 
respondence contained in the record, clearly shows that the défendant 
refused to deliver the machine upon the payment of the transportation 
charges. Therefore the instructions of the court below to the effect 
that there had been a conversion by the défendant of the plaintiff's 
property in this instance, and that the jury must find for the plaintiff 
the value of the property thus converted, were eminently proper in 
view of the facts established by the évidence offered by the plaintiff. 
The rule as to what constitutes a conversion is so well settled by the 
courts, as well as by the text-writers, that we do not deem it necessary 
to enter into a discussion of the same further than to cite the follow- 
ing authorities : Bigelow, Torts, 428 ; 38 Cyc. p. 2005 ; Cooley on Torts, 
448; 2 Greenleaf's Evidence, § 642; Abraham v. Southwestern R. 
Bank, 1 S. C. 441, 7 Am. Rep. 33 ; Reid v. Colcock, 1 Nott & McC. (S. 
C.) p. 592, 9 Am. Dec. 729. 

[4] It is also insisted that the court below erred in refusing dé- 
fendants third request to charge, as f ollows : 

"Esemplary or punitive damages are not recoverable against a principal In 
an action based on the act of an agent, wliere there is a total absence of évi- 
dence sbowing that the principal participated in the wrongful act, or that he 
expressly or impliedly authorized it, either before or after Its commission." 

This request was refused by the presiding judge in the following 

words : 

"Refused as not applicable to this case. If there was a total absence of 
évidence I would not send it to the jury." 

Counsel for plaintiff insists that this assignment is whoUy without 
merit ; that the plaintiff was endeavoring to get possession of the ma- 
chine or the value of it; and that such was his purpose in applying to 
the officers and agents of the défendant company almost continually 
from the last of March, 1911, until the 20th of April, 1914. 

During this period it appears that demands were made upon Su- 
perintendent Sadler, Charlotte, N. C. ; the agent at Central, S. C. ; 
Mr. Richardson, inspecter, Atlanta, Ga. ; Mr. Havis, agent at Colum- 
bia, S. C; Mr. W. S. Langford, agent at Newberry, S. C; Mr. 
MuUins, chief clerk for the superintendent, Charlotte, N. C. ; and also 
to Mr. Warren, successor to Mr. Mullins, Mr. J. S. Holland, cashier, 
Columbia, S. C, and Mr. Skaggs, superintendent, Southern Express 
Company, Charlotte, N. C. 

[5] Under thèse circumstances, we think that there was sufficient 
évidence to go to the jury on the question as to whether or not the will- 
fuî act was ratified or approved by an officer of the company having 
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a right to ratify it. There being a conflict of évidence on this point, we 
think the action of the court below in ref using to grant this request was 
eminently proper. 

It is further contended that the court below erred in refusing to in- 
struct the jury that if the agent of the company wrote the directions 
on the tag at the request of the plaintifï, and the plaintiff himself then 
affixed the tag to the shipment, the misdirection of the same was the 
act of the plaintiff and net the défendant. 

It is admitted by counsel for défendant that this point is not based 
upon exception to the failure of the court to charge as requested. 
However, it is insisted that it was the duty of the court to consider this 
as "a plain error not assigned" under rule II of this court (193 Fed. 
vii, 112 C. C. A. vii). An examination of the record discloses the fact 
that the court below in its charge with référence to this subject said : 

"The recelpt giveii on that day by the agent of the express company is for 
Huntingburg, but the machine was shipped to a différent place called Huntlng- 
ton. Now, gentlemen, you hâve heard the testimony upon that point. That ia 
peeiiliarly a question for the jury. The recelpt made eut in the handwriting 
of the agent himself is Huntingburg; the tag which he clalms to hâve glven 
out at the same time to be put upon the package is Huntington. Both are ia 
his handï^rlting ; the recelpt and the tag are in the handwriting of the agent. 
The agent at or about the same tlme wrote In the recelpt which he delivered to 
the shipper Huntingburg, and he clalms that he wrote also on the tag which 
he mailed with the package that he wrote Huntington. He says he did that 
at the request of the shipper. If it was a mistake of the shipper, if he made 
the mistake, then the express company was not responsible if it went to the 
VkTong place ; but, if the agent of the express company was the party who 
made the mistake, then the express company would be responsible to this ex- 
tent, that they would be bound to transport it to the proper place free of charge 
from the place to which it had been sent, or return it to the shipper. Now it 
is for you to say from the testimony by whom the mistake was made. I 
charge you, if the mistake was made by the express company, then the shipper 
was not responsible for the transportation charge to the wrong point différent 
from what he ordered. If that was his mistake, he would be responsible. 
But, whether It was shipped to the wrong point or not, the typewriter still 
remained the property of Reagin, and upon his demand at the place or wher- 
ever it could be found he was entitled to It. He was entitled to it wlthout the 
payment of any transportation charges if the shipment to the wrong place was 
the fault of the express company's agent, and he was entitled to it upon the 
payment of the transportation charges, wherever it was in the possession 
of the company ; It remained his property." 

After the court had given the foregoing instructions to the jury, at- 
torney for défendant made the request upon which this contention is 
based, and in presenting the matter to the court said: 

"Mr. Frierson: Will the court rule whether or not they flnd that Mr. Frank- 
lin wrote it down at the dictation of Mr. Eeagin, and, if they flnd the further 
fact that Mr. Reagin attached it to the box himself, wûl the court rule that 
Mr. Franklin did not act as the amanuensis of Mr. Reagin? 

"Court: I wlU not rule that he did or did not; I will leave it to the jury 
to say whether that was done under circumstances which showed that Mr. 
Reagin knew the direction was wrong and was acquainted with the fact that 
it was going to Huntington and not to Huntingburg." 

[8, 7] It will be seen by the foregoing that the question as to wheth- 
er plaintiff knew that the directions were improper was, among other 
things, submitted to the jury, and under the circumstances the refusai 
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of the court to grant the request in the form in which it was pré- 
sentée! could not be deemed to be prejudicial to the rights of the de- 
fendant, inasmuch as it could only hâve been material to the ques- 
tion as to whether the company had a right to charge transportation, 
and as respects this matter it appears, as we hâve stated, that full trans- 
portation was tendered at the time the machine was demanded in Co- 
lumbia, and in addition thereto the court in the gênerai charge fully 
explained the rights of the défendant, in which it was stated, among 
other things, that if the mistake of direction was that of the shipper 
the express company was not responsible if it went to the wrong place, 
and if, on the other hand, it was the agent of the express company 
who made the mistake, the express company would be bound to trans- 
port it to the proper place free of charge, from the place to which it 
had been sent, or return it to the shipper. 

For the reasons stated, the judgment of the lovver court is affirmed. 



SNYDER et aL v. UPPBE ELK COAL CO. 
(Circuit Court of Appeals, Fourth Circuit. September 14, 1915.) 

No. 1359. 

1. Taxation <©=5849 — Tax Titles — Pbivitt Between Holdek of Tax Title 

and foemeb ownee. 

Under the laws of West Virginia, there can be no prlvity between the 
former owner of land and one who pays taxes under a tax deed thereto, 
even though such deed be void. 

[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 1665; Dec. 
Dig. ©=»849.] 

2. Judgment <S=3828 — Res Jtjdicata — Statk Judgment — Oonclusivbness in 

Fedebal Court. 

Where owners of land who had forfeited It to the state for unpald 
taxes exhausted aU their remédies to avold such forfelture In the state 
courts, the judgments of the state courts in the former owners' suits 
were conclusive upon the fédéral courts, so that the owners could not 
malDtain a Mil to remove the cloud from their title in such a court. 

[Ed. Note. — For other cases, see Judgment, Cent Dig. §§ 1504^1509;, 
Dec. Dlg. ®=828. 

Conclusiveness of Judgment between fédéral and state courts, see notes 
to Kansas City, Ft S. & M. K. Co. v. Morgan, 21 C. C. A, 478 ; Union & 
Planters' Bank v. City of Memphls, 49 C. C. A. 468 ; Converse v. Stewart, 
118 0. C. A. 215.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi ; Alston G. Dayton, Judge. 

Suit by George W. Snyder and athers against the Upper Elk Coal 
Company. Judgment for défendant, and plaintiffs appeal. Affirmed. 

H. G. Kump, of Elkins, W. Va. (C. H. Scott, of Elkins, W. Va., and 
Byron Clark, of Omaha, Neb., on the brief), for appellants. 
E. A. Bowers, of Elkins, W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

^=:9For other caaes see same topic & KEY-NUMBER in ail Ke7-Numbered Digests & Indexes 
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PRITCHARD, Circuit Judge. The learned judge who heard this 
case in the court below filed a mémorandum at the time of the entry 
of the decree, and after stating the facts discusséd the salient points 
involved in this controversy sufficiently, we think, to give a fair insight 
into the real questions involved herein. The statement in question is 
as foUows: 

"That they admitted in the suit of George W. Yokum, Sehool Commissioner, 
V. Wm. Snyder and others, that they had falled t» meet the légal obligation 
upon them to see to It that their land was entered uiwn the land books of 
Bandolph county, wherein it was situate, and that the taxes were properly 
assessed agalns it and pald by them for a period sufficiently long to operate 
a forfeiture of ail thelr right and tltle thereto to the state. This admission 
was reiterated by them In tlie subséquent cause institutéd by the state of West 
Virginia against them for the purpose of selling the tract as the state's proper- 
ty at public sale. In both of thèse proceedings they filed pétitions maklng this 
admission of forfeiture and prayed that they might be relieved therefrom by 
being allowed to redeem by payment of ail baclc taxes, damages, and costs. 
Such relief was actually decreed to them in the first proceedings, but the Su- 
prême Court of Appeals reversed the decree solely beeause a new statute, 
passed just prior to the entry of the decree, provided for another and différent 
form of action and procédure for the sale and rédemption of forfeited and de- 
linquent lands vested, by reason of forfeiture, in the state. Although made on 
technlcal ground, the reversai was complète, and this decree, authorizing the 
Snyders to redeem, became thereby null and void. 

"In the second proceeding, under the new statute, the Snyders again filed 
their pétition admitting forfeiture and again praying the privilège of rédemp- 
tion. Olearly by the final decree entered in this cause on the 9th day of Feb- 
ruary, 1915, this prayer was refused and rédemption by the Snyders denied. The 
Suprême Court of Appeals, upon appeal by the Snyders, at flrst reversed this 
déniai, but, upon pétition for rehearing, reversed itself, and, flnally, on De- 
cember 22, 1908, aflirmed the déniai of rédemption and the terms of this de- 
cree of the court below in toto. This, in my Judgment, was the final action of 
the courts of this state having fuU jurisdiction in the premises, and whose 
peculiar province it was by the provisions of the statute of the state in such 
case made and provided, to détermine whether or not the state's bounty in 
the way of permitting rédemption was to be extended to the Snyders or de- 
nied. For it is too well settled to be longer questioned that, imder article 13, 
sections 4, 5, and 6, of the Constitution of the state, a failure on the part 
of an owner of any real estate to 'cause the same to be entered upon the 
land books of the proper assessor and charged vvith the state taxes thereon' 
for five .successive years causes such real estate to become absolutely forfeited, 
and such owner's tltle to be vested in the state. His interest in such case 
becomes solely in any surplus arlsing from a sale, if one be made by the state, 
over and above ail taxes in arrear and unpaid, interest at 12 per centum, and 
costs of sale proceedings. The Suprême Court of Appeals of this state, in 
McClure v. Maitland, 24 W. Va. 501, 576, 581, says: 

" 'The tltle to the land and ail the right and interest of thé former owner 
having thus, by his default, and the opération of the law, become absolutely 
vested in the state and become irredeemable, she, having thus acquired a 
perfect title to, and unqualifled dominion over, the land, had the undoubted 
right to hold or dispose of it for any proper purpose, in any manner and upon 
any terms and conditions she might in her sovereign capacity deem proper 
without Consulting the former owner or any one else ; for after the forfeiture 
had become complète, as it had in the case before us, the former owner had 
no more claim to or lien upon the land than one who never had pretended to 
own it. In the exercise of this perfect dominion over her own property, the 
state saw proper to transfer and vest her title to so much of said land owned 
by her, in any person, other than those who occasioned the default, as such 
person may hâve beeu in the actual possession of, or hâve just title to, claim- 
ing the samé, and was not in default for the taxes thereon chargeable to him. 
* * ♦ And aU the right, title, and interest of the former owner having. 
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been completely divested, he bas not a particle of Interest in tbe land — no 
more than If lie had never owned it. * * * 

" 'The wbole history as well as the express language of thls constitutional 
provision proves that it was the intention to bestow upon the former owner 
whatever part of the proceeds of sale might be actually paid or liable to 
be paid into the state treasury, after the state had sold the land and paid ail 
the taxes, costs, etc., ont of the proceeds of the sale; and tbat It was clearly 
not intended to give him any interest in the land or its proceeds untll a surplus 
should be ascertained by the proceedings conducted alone by the state through 
her offlcers. "Beggars must not be choosers," is a just maxlm, and tberefore 
it is the duty of the courts to see that the bounty of the state Is not used to her 
détriment by giving to this provision of her Constitution a forced construction 
and one that could never hâve been intended. 

" 'I am tberefore of opinion that said flfth section of the Constitution did 
not confer upon the appellant, Maitland, any claim or interest in the land, or 
any interest or right to partlcipate in the proceedings for its sale, his right to 
the surplus proceeds not arising untll after the sale.' 

"ïhls quotation from McClure v. Maitland was clted approvingly by me in 
Fay V. Orozer [G. C] 156 Fed. 486, in which my ruling was subsequently up- 
beld by the Suprême Court of the United States upon appeal taken in the case. 
217 U. S. 455 [30 Sup. Ct. 568, 54 L. Ed. 837]. See, also, State v. Jackson, 56 
W. Va. 558 149 S. E. 4651, and State v. Gamett, 66 W. Va. 106 [66 S. E. 98]. 

"It, tberefore, so far as thls suit and those plalntiffs are concemed, mat- 
ters not whether the défendant, TJpper Elk Coal Company, Is now elalmlng 
the land, or who may be elalmlng it ; whether tbe state courts In their final 
détermination decided justly or unjustly, rightly or wrongly, tbat the title 
was in Upton or otherwlse. For by allowlng the land to become forfeited the 
Snyders became strangers to and no longer interested in it, hence cannot 
maintaln this or any other suit In relation to it The state by the deeree of 
February 9, 1905, through its court empowered to act for it in the promises, 
refused to extend the grâce of rédemption to thèse plalntiffs on account of 
their def ault, and that ended it, and thls or any other court cannot now set 
aside or annul this action." 

While we are of opinion that the ruling of the court below was 
eminently proper, nevertheless it is further insisted by counsel for 
appellants that the forfeiture to which the court below refers is "only 
apparent and not real, because défendant below merely holds the légal 
title to the land, with possession of the land itself, in privity with 
plaintiff below, and that the payment of taxes by défendant below, and 
those under whom it claims since 1870, has been for benefit of plain- 
tiiïs below and inures to their benefit and has actually prevented for- 
feiture, and in conséquence plaintiffs can, by a deeree of a court of 
equity, comj>el a transfer to them of defendant's title and possession, 
thus revesting full title in themselves, and leaving nothing in défendant 
but a mère right to be reimbursed for its money outlay for taxes and 
expenses incident thereto." 

[1] In other words, it is insisted by counsel for appellants that the 
Cherry tax deed is void, and the subséquent payment of taxes by those 
who took under it inures to appellants' benefit, and that tberefore ap- 
pellants' title has not been forfeited, and, further, that the appellee 
holds this property as trustée for appellants' benefit. The rule in- 
voked by appellants applies only where privity exists between the 
party who pays the taxes and the one who should hâve paid them, 
but, while such is the rule, it is well settled by the courts of West 
Virginia that there can be no privity between a former owner and one 
who pays taxes under a tax deed even if such tax deed be void. 
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In the case of Stockton v. Craig, 56 W. Va. 464, 49 S. E. 386, the 
Court of Appeals of that state, in the third syllabiis, said : 

"The payment of taxes by adverse claimants of land under fraudulent and 
void tax decrees and tax deeds does not inure to the benefit of the delinquent 
owner so as to prevent the forfeiture of Ms tltle, for nonentry on the land 
bocks." 

Also in the case of Webb v. Ritter, 60 W. Va. 193, 54 S. E. 484, 
the court, in a syllabus, said : 

"An invalld sale of land to the state for nonpayment of taxes does not re- 
Ueve the owner thereof from the duty of eausing the same to be kept on the 
land books and charged with taxes, in order to prevent forfeiture of the title 
under section 6 of article 13 of the Constitution." 

The Court of Appeals of West Virginia also passed upon the ques- 
tion in the case of Simpson v. Edmiston, 23 W. Va. 675. 

"Privity," in the case of Boughton v. Harder, 46 App. Div. 352, 61 N. 
Y. Supp. 574, was defined as f ollows : 

"Privity Implies succession. He who Is in privity stands in the shoes or 
sits in the seat of the owner from whom he dérives his title, and thus take it 
• ♦ • with the burden attendlng it" 

In view of what we hâve said, we are at a loss to know upon what 
ground it can be contended that there was privity between appellee 
and appellants under the facts of this case. 

There being no privity between the parties, it necessarily follows 
that no payment of taxes under the Cherry tax deed could support 
appellants' claim that they had not been deprived of their title. There 
being in this case a complète extinction of the équitable as well as 
the légal title, the appellants could not maintain a bill to remove the 
cloud from the title. 

The court below in disposing of this case, among other things, said : 

"It has always seemed to me, from my first readlng of the record some 
months ago, that from an équitable standpoint of view a very great injustice 
was done tlie Snyders in the varions judicial proceedings had in référence to 
thelr right to redeeni this 1,000 acres of land. I think so stilL I am neverthe- 
less confronted with thèse facts." 

We do not deem it necessary to express an opinion upon this point, 
feeling as we do that the questions sought to be raised hère hâve al- 
ready been determined. 

It not infrequently occurs that suits of this character are instituted 
in both the state and fédéral courts. One would naturally suppose 
that, where such a considérable length of time had elapsed since the 
state in the first instance parted with its title to the land, the ques- 
tion as to the validity of such title would never arise ; but such is 
not the case. While it is highly désirable that titles to real estate 
should be definitely settled, yet it should be remembered that this was 
not quite so important in the early stages of our history. Then there 
were no large investments in mining and other industrial enterprises 
such as we hâve to-day. The lands that were then considered prac- 
tically valueless are to-day worth millions of dollars, and are usually 
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sold to parties who contemplate making heavy investments in buildings, 
machinery, etc. 

At that time numerous tracts of land which were not considered 
valuable were purchased from the state. The titles to many of thèse 
were afterwards forfeited for nonpayment of taxes, and in some 
instances suits were begun for the recovery of certain of thèse tracts 
which would not hâve been instituted had it not been for the fact 
that thèse lands, at one time considered to be of little value, had, owing 
to the development of that section, become available for mining and 
other purposes, and, therefore, very valuable. 

However, we do not wish to be understood as saying that such 
are the facts in this case, and, in so far as we know, thèse appellants, 
by bringing this suit, hâve simply sought to assert what they conceive 
to be a bona fide right 

[2] It clearly appears that appellants hâve exhausted ail their rem- 
édies in the state courts of West Virginia. The questions sought to 
be litigated hère were, or could hâve been, determined in the courts 
of that state under the pleadings filed therein. If the appellants were 
to institute a suit for the recovery of thèse lands in a court of West 
Virginia at this time, undoubtedly such court would hold that, the 
matters in controversy having already been adjudicated, any decree 
or judgment theretofore entered in such suit would be binding upon 
the parties, and therefore a bar to further proceedings. That the féd- 
éral courts are bound by the décisions of the state courts in suits of 
this character is not, in our opinion, a debatable question. Therefore 
the appellants are not entitled to maintain this suit for the purpose 
of having questions determined that hâve been already adjudicated by 
the state courts of West Virginia. 

We hâve carefully considered the cases cited by counsel for ap- 
pellants, but are of opinion that they are not controlling in this case, 
nor do we deem it necessary to enter into a further discussion of 
the assignments of error inasmuch as we think they are without merit. 

In view of the décisions of the Suprême Court of Appeals of West 
Virginia in the cases to which we hâve referred, we are impelled to 
the conclusion that the appellants' right of action is barred, and that 
therefore the judgment of the lower court should be affirmed. 
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CATHET y. NORFOLK & W. RT. CD. et al» 
(Circuit Court oi Appeals, Fourth Circuit September 16, 1915.) 

No. 1360. 

Injunction <S=»145 — United States Courts — Issuancb of Injunction on Ap- 

riDAVIT — EULE OF COUET. 

Under Equity Rule 73 (198 Fed. xxxix, 115 C. C. A. xxxix), regulating 
the matter of Issuanee of prellmlnary Injunctions in the fédéral courts, 
aud provldlng tliat no prellmlnary Injunction shall be granted wlthout 
notice, etc., and that no temporary restraining order shall be granted 
unless it siiall appear from the verifled bill or by affidavit that immédiate 
and irréparable loss will resuit, where a District Court issued an in- 
junction restraining plaintlff in an action in the state court from proceed- 
ing in such court merely upon an affidavit of defendant's counsel in the 
State court, such issuanee was Improper, since the filing of a properly 
verifled bill in the fédéral court is a necessary condition précèdent to the 
issuanee of an Injunction. 

[Ed. Note. — For other cases, see Injunction, Cent Dlg. §§ 318, 321; 
Dec. Dig. ®=>145.] 

Appeal from the District Court of the United States for the West- 
ern District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Action by Sam Cathey, by next friend, Homer J. Cathey, against the 
Norfolk & Western Railway Company and others. Défendants filed a 
transcript of the record in the District Court, and on affidavit secured 
an order restraining plaintiff from proceeding in the trial court. To 
an order continuing such restraining order in force, plaintiff excepted 
and appeals. Decree granting an injunction reversed, and cause re- 
manded, with directions. 

R. R. Williams, of Asheville, N. C. (Jones & Williams, of Asheville, 
N. C, on the brief), for appellant. 

James G. Merrimon, of Asheville, N. C. (Merrimon, Adams & Ad- 
ams and Martin, Rollins & Wright, ail of Asheville, N. C, on the 
brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PRITCHARD, Circuit Judge. On the 7th day of February, 1914, 
plaintiff instituted an action for damages in the superior court of Bun- 
combe county, state of North Carolina, against the défendants, Nor- 
folk & Western Railway Company, Virginia-Carolina Railway Com- 
pany, Callahan Construction Company, Dupont Powder Company, Lee 
J. Smith, R. Fain Smith, and Joe Jordan, for damages for personal 
injuries, and a summons was issued returnable at a terni of court 
beginning March 12, 1914. This summons was not served, and on 
March 16, 1914, of the return term, the plaintiff secured an order for 
an alias summons, and an alias summons was issued on March 31st, 
returnable at a term of court beginning Monday, April 27th. On 
April 16th, more than ten days before the first day of the return term, 
this summons was served on Callahan Construction Company, Lee J. 

®=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
*Rebearing tlenied December 13, 1915. 
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Smith, R. Fain Smith, and Joe Jordan. The service on the Virginia- 
Carolina Railway Company was defective, and there was no service on 
Norfolk & Western Railway Company, or Dupont Powder Company. 
On April 27th, the first day of the return term, an order for pluries 
summons was secured and pluries summons issued on April 27, 1914, 
returnable to a term of court beginning on Monday, May 18, 1914. On 
May 7th, this summons was served on Virginia-Carolina Railway 
Company, and on May 8th it was served on Norfolk & Western Rail- 
way Company. No service was made on Dupont Powder Company 
and it is no longer a party défendant. 

On May 29th, within the first three days of the return term as to 
Callahan Construction Company, Lee J. Smith, R. Fain Smith, and 
Joe Jordan, the plaintifif filed his complaint against ail the défendants, 
alleging that the Norfolk & Western Railway Company and Virginia- 
Carolina Railway Company were corporations engaged in the railroad 
tiusiness, and Callahan Construction Company, Lee J. Smith, and R. 
Fain Smith were engaged in the construction business and at the time 
of the plaintifif's injuries, December 15, 1913, the défendants were 
engaged in the work of constructing a railroad and railroad bed in 
Ashe county, N. C, and in blasting rocks and dirt for said opérations ; 
that, at the time of the injuries, Joe Jordan was an employé of the de- 
fendants, and through him the other défendants lighted in a négligent 
manner a fuse of the charge of dynamite, the explosion of which 
caused the injuries complained of, and handled the same in a négligent 
manner so as to cause the injuries, and negligently failed to notify the 
plaintiff and give him warning that the fuse had been lighted and of 
the dangers of the explosion of the dynamite, the injuries herein com- 
plained of being caused by the joint négligence of the défendants; 
that Joe Jordan was an incompétent and inexperienced and négligent 
coservant for the work in which he was engaged; that the other de- 
fendants knew that he was négligent and incompétent and negligently 
retained him in their service ; that the plaintiff and Joe Jordan were 
to light two fuses for the purpose of blasting ; that the plaintifE lit his 
fuse and was informed by Joe Jordan that the fuse which he was to 
light had not been lighted ; that the plaintiff and Jordan lef t the place 
of blasting to await the explosion of the plaintiff's fuse; that they 
retired to a saf e distance and did wait until the fuse which the plaintiff 
lighted had exploded; that afterwards, without fault on the part of 
the plaintiff, the plaintiff returned to light the other fuse, and just after 
he reached the fuse the dynamite exploded and seriously and perma- 
nently injured the plaintiff, making him totally blind. 

The défendants Callahan Construction Company, Lee J. Smith, and 
R. Fain Smith, did not file an answer or pétition to remove at any 
time during the return term which began on April 27, 1914, but came 
into court on the last day of the return term on May 14, 1914, and 
entered a spécial appearance and secured an order f rom the presiding 
judge allowing them 20 days in which to file a pétition to remove. The 
plaintiff excepted to this order. The court adjourned on the same 
day that this order was secured, and the pétition of the défendants 
Virginia-Carolina Railway Company, Callahan Construction Company, 
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I/ce J. Smith, and R. Fain Smith, to remove the case to the fédéral 
court, was not filed until June 1, 1914. 

At the April term, 1914, of the superior court of Buncombe county, 
a gênerai order was made whicb, among other things, provides that : 

"In ail cases on the dvil issue and summons dockets wherèver the com- 
plaint has been flled, it is hereby ordered that tho défendants hâve thirty 
days from date within which to file answer or demurrer." 

The return term for the Norfolk & Western Railway Company and 
Virginia-Carolina Railway Company began on May 18, 1914, and ad- 
journed May 21, 1914. No answer nor pétition to remove was filed 
by thèse défendants during the return term as to them, but on May 
19, 1914, the défendant Norfolk & Western Railway Company se- 
cured an order allovving it ten days after the adjournment in which to 
file its pétition to remove, and the plaintiff excepted to this order. 
The pétition of the Norfolk & Western Railway Company was not 
filed until May 31, 1914. 

The défendants did not hâve a hearing upon thèse motions to remove 
within 30 days after the fiiling of the pétition nor until the August 
term, 1914, although a regular term of court convened on July 13, 
1914, and adjourned on July 25, 1914. No order allowing défendants 
time to answer was made at the term of court commencing May 18, 
1914. At the August term, 1914, the court made an order denying 
the motion of the défendants to remove. The défendants thereafter 
filed a transcript of the record in the United States District Court for 
the Western District of North Carolina, and on November 12, 1914, 
plaintiff excepted. The plaintiff proceeded with his case in the state 
court, and on January 27, 1915, J. G. Merrimon, of counsel for défend- 
ants, made an affidavit in the case and secured a restraining order from 
the United States District Judge, restraining the plaintiff from pro- 
ceeding in the state court. On February 15, 1915, the plaintiff served 
notice upon the défendants that on February 20, 1915, it would move 
before the United States District Judge to hâve the restraining order 
vacated, and on this date the motion was heard and refused and the 
restraining order continued in force. Plaintiff excepted, and the 
case comes hère on appeal. 

The sole question presented by this appeal is as to whether the court 
below, upon the affidavit filed by the appellee, had the power to grant 
a temporary injunction restraining the plaintiff from proceeding in 
the state court. The record discloses the fact that the affidavit in 
question was filed in the case pending on the law side of the docket. 

It is insisted by counsel for appellant that the proceeding in the 
court below was irregular, and that therefore the injunction was im- 
providently granted. It is also insisted that if the court below had 
authority to grant the injunction it would be the duty of this court to 
pass upon the question as to whether the law case was properly re- 
moved from the state court. In other words, to détermine as to wheth- 
er the court below, in view of the facts, acquired jurisdiction over 
the same. 

On the other hand, it is insisted by counsel for appellee that if the 
proceedings in the court below were not, technically speaking, proper. 
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nevertheless the affidavit should be treated as a bill for the purpose 
of this suit. It is further insisted that, if this court should treat the 
affidavit as a bill in equity, it would not examine the record in the law- 
suit for the purpose of determining the question as to whether the 
court had jurisdiction. 

Equity Rule 73 (198 Fed. xxxix, 115 C. C. A. xxxix) embodies the 
principles long established and enforced by the fédéral courts in pro- 
ceedings wherein injunctions are sought to be obtained. The rule 
in question is in the f ollowing language : 

"No preliminary injunction shall be granted wlthout notice to the opposite 
party. Nor shall any temporary restraining order be granted vcithout notice 
to the opposite party, unless It shall elearly appear from spécifie facts, shown 
by affidavit or by the verifled bill, that immédiate and irréparable loss or dam- 
age wiil resuit to the applicant before the matter can be heard on notice. In 
case a temporary restraining order shall be granted without notice, in the 
contingency speclfied, the matter shall be made retumable at the earliest pos- 
sible tlme, and in no event later than ten days from the date of the order, 
and shall take precedence of ail matters, e.x;cept older matters of the same 
character. When the matter cornes up for hearing the party who obtained 
the temporary restraining order shall proceed with hls application for a pre- 
liminary injunction, and if he does not do so the court shall dissolve his tem- 
porary restraining order. Upon two days' notice to the party obtaining such 
temporary restraining order, the opposite party may appear and move the 
dissolution or modification of the order, and in that event the court or judge 
shall proceed to hear and détermine the motion as expeditlously as the ends 
of justice may require. Bvery temporary restraining order shall be forthwith 
filed in the clerk's office." 

In discussing this question, Hughes on Fédéral Procédure (2d Ed.) 
p. 428, among other things, says : 

"Thus the theory as to issuing injunctions In the fédéral courts Is simple, 
and thoroughly settled both by the statutes and décisions. It is, in the first 
place, the filing of the bill and the issuing of an order to show cause ; In the 
next place, the issuing of a temporary restraining order in the exceptional 
cases where that order is necessary to préserve the status quo. • * • " 

Thus it will be seen that a court of equity is without power to issue 
an injunction unless there is a properly verified bill upon which to base 
the same. That many of the assignments of error could hâve been 
determined by tliis court if the proceedings had been properly insti- 
tuted in the court below by filing a bill for injunction is undoubtedly 
true, but owing to the state of the pleadings that court was without 
power to grant the injunction, and as a resuit this court is not in a 
position to pass upon the other questions sought to be determined by 
this appeal. 

For the reasons stated, the decree of the lower court granting an 
injunction is reversed, and the case remanded, with instructions to 
proceed in accordance with the views herein expressed. 

Reversed. 
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PIEPEE et al. V. s. S. WHITB DENTAL MFG. CO. 

(Circuit Court of Appeals, Seventti Circuit October 15, 1915.) 

No. 2091. 

1. Patents ®=»72 — Anticipation — Priob Use. 

A prior structure, to constitute an anticipation by prier use, must be 
clearly and unmistakably identlfled wlth thé structure of the patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 86-91; Dec. 
Dlg. <S=>72.] 

2. Patents «SssIST — Construction. 

Unless it is unavoidable, a patent should not be given a construction 
that makes the patentée concède a broader and more expUcit prier art 
than exlsted in fact 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 229^232; Dec. 
Dig. ®=»157.] 

3. Patents <S=5>328 — Validitt and Infbingement — Blectbio Motob Regitla- 

TION. 

The Pieper and Pieper patent. No. T(M,099, for electric motor régula- 
tion for altemating current dental engines, was not anticipated, and dis- 
closes patentable invention ; also held inf ringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Suit in equity by Oscar H. Pieper, Alphonse F. Pieper, and Frank 
Ritter, doing business as the Ritter Dental Manufacturing Company, 
against the S. S. White Dental Manufacturing Company. Decree for 
défendant, and complainants appeal. Reversed. 

Appellants failed in their suit to enjoin appellee as an alleged infringer of 
thelr patent for "electric motor régulation," No. 704,099, July 8, 1902, on appli- 
cation flled March 24, 1899, by Oscar H. and Alphonse F. Pieper. 

"Our présent Invention," the applicants said, "relates to electric motors_ 
adapted for alternating currents and to certain improvements relating to and' 
means for and method of controlllng them, whereby they may be started 
wlth the necessary torque, and when the armature is under full speed It can 
be instantly stopped, and, if desired, Its direction of movement reversed, wlth- 
out the use of clutches, brakes, or other mechanical holding devices." 

"The invention, vs^hlch is designed more particularly for small motors in- 
tended for operating dental engines or machines where accurate speed régula- 
tion is the leadlng requisite, relates to alternating current motors of the direct 
current type having the usual laminated field magnets and the wlndings de- 
signed for a relatively high electromotive force or relatively high self-in- 
duction, armature colis designed for a relatively low electromotive force or 
having a relatively low self-induction, commutator and commutator brushes 
arranged at the neutral point, said field and armature wiudlngs belng con- 
nected in séries; and the novel features of the invention relate to the con- 
trol of such motors at any speed and vpith or without a load by a permanent 
shunt around the armature, and the accurate régulation of the motor is ac- 
complished by the manipulation of a variable résistance interposed in said 
shunt." 

Eight clalms are stated in the patent and involved in the suit. No dis- 
tinctions between the claims are insisted upon by the parties respecting either 
the validity of the patent or infriiigement. Claim 2 may be taken as typical: 

"2. The combination in a motor for alternating currents, of fleld wlndings 
wlth relatively high self-iuduction and armature coils wlth relatively low 
self-Induction, commutator and commutator brushes arranged on the neutral 

é=îFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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point, ail connected în séries, as customary in continuons eurrent motors, and 
a variable résistance In shunt with the armature." 

In a prior suit against another alleged infringer, both the District Court 
(Pieper v. Electro Dental Mfg. Co. [C. C] 156 Fed. 672) and the Court of Ap- 
peals for the Second Circuit (Id., 160 Fed. 930, 88 C. 0. A. 112) held that no in- 
vention was required to produce the new combinatlon. 

This appeal was flrst presented to Baker, Seaman, and Mack, Circuit Judges. 
Appellants contended that new évidence gave a changea complexion to the 
issues. On behalf of the court Judge Seaman delivered an opinion in which 
the new évidence was held not to dlfferentiate substantlally the présent Irom 
the New York case, and the décision in that case, without repeating the 
grounds thereof, was Indorsed. 

A pétition for rehearlng raised In the mlnds of the members of the court 
who joined in that opinion grave doubts respectlng their appréhension of the 
true nature of the problem that confronted the patentées, and also respecting 
their having given due weight to évidence In the présent record that was not 
adduced in the New York case. The pétition was granted, the décision and 
opinion were set aslde, addltional briefs were received, and the questions 
were argued fuUy before Baker, Seaman, and Kohlsaat, Circuit Judges. 
Préparation of a new opinion was eommitted to Judge Seaman. But death 
intervened, and the cause is now taken on resubmission without further oral 
argument. 

Charles A. Brown, of Chicago, 111., and Robert S. Taylor, of Ft 
Wayne, Ind., for appellants. 

Edward Rector, of Chicago, 111., and Henry N. Paul, of Philadel- 
phia, Pa., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

BAKER, Circuit Judge (after stating the facts as above). Appel- 
lee's expert essayed some distinctions between appellee's dental en- 
gine and the device of the patent; but the contention of noninfringe- 
ment disappeared at the argument. If the patent is valid, it is in- 
fringed. 

[1] Prior public use is presented as an additional défense. It is 
claimed that the Wagner Electric Company in 1891 installed the 
combination of the patent in the office of a dentist at St. Louis. Noth- 
ing physical except a motor was produced in évidence. As introduced 
it could operate only as a repulsion motor. If oral testimony relating 
to its original condition 20 years before be accepted to establish its 
then capacity as an alternating eurrent séries motor with brushes on 
the nentral point to be combined with a variable résistance shunt 
across the armature, such capacity would not prove that it had been 
so combined. Both direct and alternating currents led into the den- 
tist's office, and on either the motor could be made to run. There 
were ways in which a variable résistance could be introduced into the 
motor circuit besides in shunt across the armature. We find in the 
oral testimony a f ailure to give a clear and unmistakable identification 
of the 1891 St. Louis structure with that of the patent. This défense 
must therefore be rejected. Deering v. Winona, 155 U. S. 286, 15 
Sup. Ct. 118, 39 L. Ed. 153; Emerson & Norris Co. v. Simpson Bros. 
Corporation, 202 Fed. 747, 121 C. C. A. 113; H. Mueller Mfg. Co. v. 
Glauber, 184 Fed. 609, 106 C. C. A. 613. 

No other anticipation was asserted. There remains the ques- 
tion of invention in producing the new combination. 
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In the New York case the state of the art and the problem of the 
patentées were stated as f oUows : 

"At that time (the flling of the application In March, 1899) there were In 
existence electric motors for dental purposes In ail respects, save as to dé- 
tails of windings, the same as the one in suit, operatlng by direct current 
There were also similar motors operated by alternating current, and regulated 
as to speed by frictional attachments. There were also small motors for al- 
ternating current, in which there was no régulation of speed, and which had 
the précisé construction of lamlnated fleld and differing windings of fleld and 
armature that the patentées described. Thèse were used as fan motors. 
* * ♦ The direct current dental motors gave entire satisfaction and were 
capable of accurate and complète control In the manner indicated. It was not 
until alternating current came Into extenslve use that there was a demand 
for auy other motor. When that time came, it was necessary only to apply to 
the small fan motors the regulating shunt with varying résistances which waa 
already in suceessful use in direct current motors, without changing or modi- 
fying either élément of the combination. Did this constitute invention? 
Would the means employed for regulating the alternating current motors, so 
that their speed would be controUed when operating with or without load, be 
obvions to one skilled In the artî" 

Expert and counsel for appellee similarly limit the problem now. 
But on the présent record it seems to us that such a statement of the 
problem is hardly broad enough. An electrical engine to meet satis- 
f actorily the requirements of dentists had to hâve thèse capabilities : 
Of starting promptly on the closing of the circuit; of having several 
steps of speed, from about 1,000 révolutions a minute for the lowest 
step to about 4,000 for the highest ; of maintaining at each step a sub- 
stantiàlly constant speed and energy either with or without load; of 
prompt reversai of direction; of equally efficient opération in either 
direction; and of instant stoppage. Such a dental engine for direct 
current was produced and on the market in 1893, 1894 and 1895. At 
least as early as 1896 many cities and towns were supplied with alter- 
nating current and that alone. Dentists in those places, seeing that their 
brethren in direct current cities were furnished with electrical dental 
engines, were making demands, and their demands pointed to a mar- 
ket, for alternating current dental engines. When the patentées started 
to meet this demand, there was then and had been for several years 
prior thereto quite a number of types of alternating current motors, 
among them the hystérésis, the repulsion, the induction, the séries 
with the proportion of field and armature windings stated in the pat- 
ent, and the séries without that proportion. So the real problem was 
to supply the demand for an alternating current dental engine; and 
in perceiving and achieving the desired resuit, it was immaterial what 
prior art motor, if any, contained a partial combination of the total 
necessary new combination. True, in giving an answer the patentées 
are now found to hâve made a new combination, of which a partial 
combination of éléments existed in certain prior fan motors. But 
whetlier several answers, one answer, or no answer to a propounded 
problem be forthcoming, that fact cannot alter the problem. 

Nevertheless, if the given answer was obvious, the new combina- 
tion was unpatentable. 

Appellee puts. on the patent a reading by which the patentées admit 
that an alternating current séries motor with strong field and weak 
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armature was usual and customary among alternating current motors 
when they attacked the problem of designing an alternating current 
dental engine. No claim was made by the patentées of liaving in- 
vented an alternating current séries motor of the specified relations of 
field and armature. Invention was stated in both spécification and 
claims to consist of a new combination that produced a new and use- 
ful machine, namely, the combination, in an alternating current séries 
motor, of field windings with relatively high self-induction, armature 
coils with relatively low self-induction, commutator, commutator 
brushes arranged on the neutral point, and a variable résistance shunt 
across the armature. By formulating only combination claims, the 
patentées, of course, admitted that the éléments and various subcombi- 
nations thereof were old or open to common use. But a case in which 
an alternating current séries motor with strong field, weak armature, 
and brushes on the neutral point stands as the usual and customary 
structure at the time the patentées were seeking to produce an alter- 
nating current dental engine, is one thing ; while a case in which such a 
motor stands as one of many types of alternating current motors, and 
appears only as a relie long discarded from the field of use, may be 
quite another. 

[2] Unless it is unavoidable, a spécification should not be given a 
construction that makes the patentée concède a broader and more ex- 
plicit prior art than existed in fact. And so the adjective "usual" 
in the second paragraph of the spécification quoted in the statement 
of the case should be confined to "laminated field magnets," a method 
of building that accorded with the teachings of the art, and should 
not be carried forward to describe as customary the field windings 
having relatively high self-induction and the armature coils having 
relatively low self-induction, an arrangement that, although found 
in some prior fan motors, was counter, as will hereinafter appear, to 
the art's teaching of what was efficient in alternating current senes 
motors. 

[3] Patents of Davidson, No. 503,453, August 15, 1893, of Johnston, 
Browne and Davidson, No. 511,621, December 26, 1893, and of Rich- 
ardson No. 523,444, July 24, 1894 (ail owned and used by appellee 
in its dental supply business), and the prior public use of outfits 
made and sold by appellants, prcved that the art possessed direct cur- 
rent engines that successfully met the requirements of dentists. Gar- 
hart's patent, No. 621,241, AÎarch 14, 1899, for an "electrical control- 
1er," showed a variable résistance, a rhéostat, in shunt across the arma- 
ture of a direct current motor. Patents of Siemens, No. 504,630, Sep- 
tember 5, 1893, and of Offrell, No. 520,800, June 5, 1894, demon- 
strated that the armature of a direct current séries motor could be 
made to revolve by alternating current, and that some of the troubles 
caused by the change of current could be obviated by laminating the 
field magnet. Westinghouse, Stanley, fîoltzer-Cabot, and Wagner, 
each for a year or two between 1891 and 1895, built and marketed 
a few small desk fans (from 100 to about 2,000 each) that were oper- 
ated by alternating current séries motors having fields of relativelv 
high self-induction and armatures of relatively low self-induction. 
228 F.— 3 
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It is therefore obvious, so the argument runs, that an electrîcal en- 
gineer, skilled in the motor art, if called on in 1897, 1898, or 1899 to 
produce an alternating current dental engine, either would hâve taken 
the existing direct current dental engine and laminated the field mag- 
net and proportioned the ohmic and live résistances in field, armature, 
and rhéostat so as fully to meet the requirements, or he would hâve 
coupled the Garhart controller and, say, the Westinghouse fan motor. 
(This latter was done for illustrative purposes by appellee's expert. 
But Garhart testified that the controller so used had been changed 
from the condition in which he had put it on the market. Appellee's 
expert claimed that this modified union of Garhart and Westinghouse 
had ail the characteristics of a successful dental engine ; but the den- 
tist with whom the experiments were performed was not produced. 
Oscar H. Pieper, one of the patentées, testified that this illustrative 
combination would rotate a dental drill, but failed to meet the known 
requirements of a dental engine ; and the dentist with whom he worked 
verified the results. We might concède for the purposes of this case 
that an electrical engineer, versed in the motor art, if directed in 1899 
so to do, might hâve modified Garhart and Westinghouse and pro- 
portioned them to each other in a way to produce a successful dental 
engine; aad the question would still remain whether the direction so 
to do came from knowledge and skill of the art or from inventive 
thought and experiment.) 

Fortification of the argument is alleged to be found in Morris v. 
McMillin, 112 U. S. 244, 5 Sup. Ct. 218, 28 h. Ed. 702, and similar 
cases, many of which are coUated in Wisconsin Co. v. American Co., 
125 Fed. 761, 60 C.C. A. 529. McMillin made the first steam-oper- 
ated capstan. He did it by coupling a steam engine, which had there- 
tofore been used in turning a windlass, to a çapstan, which had there- 
tofore been operated with handspikes. Was this an obvious thing 
to do? Yes, the court said, because it is the same engine doing the 
same work in the same way. But if there had been inhérent différ- 
ences between the rotativeness of a windlass and of a capstan, if the 
continuons force in one direction applied through the driving wheel 
of the steam engine would not work, or if there were valid reasons 
in mechanics to believe that it would not work, on a capstan in the 
same way as did the continuons force in one direction applied through 
the handspikes by the muscles of the seamen, then possibly the court 
might hâve doubted that the examiner was wrong in allowing the 
patent, and might hâve resolved the doubt by considering évidence in 
respect to the extent and persistency of the demand for steam-operated 
capstans, the unsuccessful efforts of others to meet the demand, and 
the history of the development of McMillin's device. 

In looms and lathes the mechanical éléments are old ; the new com- 
binations can be sensed by eye and hand ; and the movements of parts 
can be made so slow that the courses and effects of the mechanical 
energy can readily be followed. But in considering the courses and 
effects of electricity and magnetism we are in the présence of the 
mysterious and intangible. Answering a cross-examining "How?" 
appellants' expert replied that: 
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"The ultimate 'how' could not be answered without a full knowledge of the 
ultimate constitution of electricity and magnetism, wbich thus far is beyon(?- 
the range of liuman knowledge." 

Appellee's expert, speaking in another case of the difficulties of pro- 
ducing a motor that would work effectively on alternating current, 
said: 

"No one not familiar from actual expérience with the state of the art at 
that time ean possibly appreclate the difBcultles encountered and the obscure 
character of the phenomena Involved. Apparatus designed with the utmost 
care failed to give the resnlts expected of it, often exhibitlng characteristics 
quite the opposite of those intended; and the intangible character of the 
agent employed, together with the tremendous rapidity of its vibrations, made 
it extremely difficult to trace to their tnie causes the various phenomena ob- 
served." i 

Westinghouse Electric Mfg. Co. v. AUis-Chalmers Co. (C. C. A., 
3d Cir.) 176 Fed. 362, 100 C. C. A. 408, dealt with a patent for con- 
verting direct into alternating current. Défendant insisted that, inas- 
much as the éléments, a rotary converter and an auxiliary exciter, 
were old, the device of the patent was a mère assembling of those ap- 
pliances, which did not involve invention. In rejecting the conten- 
tion, the court, among other things, said : 

"When we know that in its différent phases electricity may afifect, or be 
affected by, metals and appliances in diflferent ways and with whoUy différ- 
ent resnlts, we must guard against being mlsled by the mère superflcial re- 
semblances of the appliances and machines used in connection with it; for 
from an electrical standpoint the real signiflcance of such appliances lies, not 
in their material, extemal appearance, but in their working effect under the 
influence of diverse electrical factors." 

Many obstructive electrical factors were run against in applying al- 
ternating current to séries motors that were not présent in using di- 
rect current. They came from the différent natures of the currents. 
With direct there is a steady force in one direction. With alternating 
the force goes from zéro to maximum, changes direction, falls to zéro, 
proceeds to the opposite maximum, changes direction, comes back to 
zéro, and so on in cycles. (Eye and hand are helpless ; and the imagi- 
nation is staggered in attempting to appreciate the results reported 
by délicate and complicated measuring instruments.) Sixty cycles a 
second, 120 reversais of direction, were usual ; and higher f requencies 
were not uncommon. At each reversai résistance to the change oc- 
curs. This property is called self-induction. It tends to impede the 
introduction, variation, or extinction of a current passing through a 
circuit. In an alternating current séries motor, the field windings must 
be designed with référence to the live résistances due to self-induction 
— the dead résistance of the wire, which alone governs in a direct 
current séries motor, being of relative unconcern ; the current and the 

lAppellee objected to the competency of the expert's affidavit, given In an- 
other case, as évidence in this. We attach no welght to it as évidence, but 
adopt it, in connection with the quotation from the Westinghouse Case, 176 
Fed. 362, lOO 0. O. A. 408, as a clear statement of a fact that is proven by 
compétent évidence in this case, namely, that in considering patents involving 
the combination and interaction of electrical forces we should not be decelved 
by the physlcal similarities of parts that are differently electrified ,and mag- 
netized. 
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voltage of the field windings are out of phase, the current being re- 
tarded with respect to the voltage ; the magnetism set up in the field 
magnet also has a slight retardation with respect to the phase of the 
current; the alternations in the field magnet tend to induce currents 
in the magnet core ; the current through the armature has a retarda- 
tion with respect to the voltage and also the magnetism of the field ; 
the retardation of the armature current with respect to the phase of 
the field magnetism causes a réduction of torque, a loss of efficiency 
of the motor. Thèse and other factors are affected by additional f ac- 
tors when a shunt across the armature is introduced. None of them 
is to be reckoned with in the direct current séries motor. 

Thèse différences, encountered in the enipirical development of the 
séries motor, led the scholars, teachers, authors, practitioners, and in- 
ventors in this art to an understanding that efficiency in an alternat- 
ing current séries motor could best, or only, be obtained by combining 
a weak field and a strong armature. In tliis relation it was found 
that the effects of self -induction could be counteracted in the armature 
by means not applicable to the field ; and so a given current would 
produce more working power than in other relations. At this point 
there is a sharp controversy between the experts. For appellee it is 
asserted (1) that the aforesaid understanding first appeared in the art 
in a patent to Lamme, No. 758,667, which postdates the labors of the 
Pieper brothers ; and (2) that the exhibited fan motors prove what the 
prior teaching was. (1) Appellants' expert supports his position by cit- 
ing Siemens, Eickemeyer, Stanley and Kelley, Hochhausen, Hutin and 
Le Blanc, Meston, Berg, and Averett, ail of whom preceded the Pie- 
pers, and by pointing out that Lamme claimed improvement and not 
discovery of Âe relation. Counsel also refer to articles by Steinmetz 
in volume XXIII, page 10, of the "Proceedings of, the American Insti- 
tute of Electrical Engineers" and in his "General Lectures on Electri- 
cal Engineering," of later date, but tracing the history back into the 80's. 
(2) That some of the exhibited fan motors show a relation of strong 
field and weak armature is a fact ; but that f act, in our judgment, does 
not establish a counter teaching — it merely proves that their makers 
went, like many men in many fields go, counter to teaching. Wagner 
Company's engineer, for example, knew better. He desired a stronger 
armature. But he found it inconvénient so to make an armature three 
inches in diameter. He was making his motors to operate desk fans, 
and little power was required. He was making them for ordinary 
householders, who might not know or care about waste of current and 
loss of energy, as users of larger sizes of the same motor for street 
railroads or factories would. Being built counter to correct teaching, 
naturally they fell by the wayside, were soon superseded for fan pur- 
poses by other and more efficient types of alternating current motors, 
and were found for défense purposes, as the identifying witness of the 
old Westinghouse fan motor admitted, "lymg aroimd in, the old junk." 
Therefore we draw from this record the conclusion of fact that the 
teachings respecting the alternating current séries motor, based on 
study and experiment and correct practice, and promulgated by the 
f athers of the art, were as stated at the opening of this paragraph. 
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Oscar H. Pieper testified that he and his brother spent more tlian 
two years in producing the alternating current dental engine of the 
patent. They gathered and studied ail the publications, treatises, and 
patents relating to electrical motors. They themselves had had long 
expérience in the art, and had put on the market a highly successful 
direct current dental engine. 

Quite naturally the first thing they did was to try their direct cur- 
rent dental engine on alternating current. It rotated, but they could 
not make it satisfy the known requirements of a dental engine. Were 
they stupid ? Were they purposely avoiding the obvious ? Is the look- 
ing backward opinion of appellee's expert a better guide than their 
forward efforts? In our judgment the testimony of Rowland, pro- 
fessor of electrical engineering and director of the school of engineer- 
ing at Drexel Institute, settles this point. Somebody, during the pend- 
ency of the New York suit, engaged him to demonstrate that a direct 
current dental engine could readily be modified so as to operate satis- 
f actorily on alternating current. It does not appear who his client was 
or how appellants leamed of his tests. He was brought in by sub- 
pœna, reluctant, feeling that it was not in accordance with ethics to 
testify about expérimental work done for a former client. Though 
not directly stated, two f acts are deducible from his testimony : That 
he was thoroughly versed in the teachings and practice of the electri- 
cal motor art preceding the work of the Piepers ; and that when he 
made his tests he was unacquainted with the patent in suit. The first 
flows from the statements of his qualifications; the latter, from the 
requirements of his engagement as a proposed test witness. He was 
furnished a direct current dental engine of appellee's make. It had 
a laminated field magnet. This type was the one which it is now 
known could most easily be reconstructed to produce the results of 
the patent. When asked by his client if he could obtain the requested 
results, he at once agreed with the position of appellee's expert that 
of course it could be done. He tried it for three months. Contem- 
poraneous records of his efforts are in évidence. Changes in the num- 
ber of turns in the field windings were made ; wires of différent sizes 
were used ; the armature was rewound ; and other means of régula- 
tion besides the shunt across the armature were tried. He found it 
"impossible to modify the motor so it could be operated under any 
practical conditions with alternating current." "When at length I had 
to relinquish my efforts and acknowledge that it was a very difficult 
task, I had done everything that seemed to me possible, except to 
start out on original lines on a fresh design." As his client did not 
care to hâve him start out on original lines, his employment was ended. 

Pieper brothers next experimented in turn with hystérésis motors, 
induction motors, repulsion motors. Thèse types were efficient and 
well known. It seems not unnatural that the Piepers should hâve in- 
cluded thèse in their tests. With each they failed to secure by elec- 
trical means the régulation required in dental engines. No one has 
succeeded. 

Thereafter they confined their efforts to trying to regulate alternat- 
ing current séries motors. During thèse experiments Oscar H. Pieper 
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went to Europe to investigate dental engines. He there f ound a type 
which was run by a one-speed induction motor and in which the regu- 
lating means were mechanical. Also during thèse experiments they 
tried to regulate a small Stanley fan motor. This had a relatively 
strong field and a relatively weak armature. Built contrary to require- 
ments of efficiency, it had so little power that it would not operate 
a dental drill under working conditions. But, says appellee, if they 
had tried to regulate the larger sized Stanley fan motor or the West- 
inghouse fan motor, they would hâve attained success at once. Possi- 
bly ; but the quality of such an act would then hâve to be determined. 
Possibly ; but if they had hunted farther among the "old junk," they 
would as likely hâve spent their efforts on the Excelsior fan motor 
or the Ft. Wayne fan motor, in which the fields were relatively weak 
and the armatures relatively strong, and which now in the light of 
the patent are known to be unregulable for dental purposes. And so 
they found it necessary, like Rowland, to start out on original lines 
on a fresh design. 

What they were seeking to do at this point was to desigji a com- 
bination of field, armature, commutator, commutator brushes, ail con- 
nected in séries, and a variable résistance in shunt across the armature, 
that would successfully operate as an alternating current dental engine. 
When a shunt across the armature is introduced, electrical factors 
hâve to be dealt with in addition to those that pertain to a subcombina- 
tion of the other éléments. The shunt modifies the retardation of the 
armature current with respect to the field magnetism; this modifica- 
tion of the retardation varies with the résistance of the shunt and the 
speed of the armature; in the armature there is a joint efïect of vol- 
tage due to the rotation of the armature and of voltage due to the al- 
ternating field magnetism which is impressed on the armature; the 
self-induction of the field and of the armature has a marked influ- 
ence on the amount of current flowing through the motor ; the sum 
of the voltage measured between the terminais of the field winding 
and the voltage measured between the terminais of the armature is 
greater than the voltage measured around the whole motor ; the sum 
of the currents in the armature and in the shunt is greater than the 
current measured in the field winding ; the character of the shunt and 
the position of the controlling lever affect the divergence of the sum 
of the currents in the armature and in the shunt from equality with 
the current in the field winding. Thèse and other factors pointed out 
by appellants' expert are ail absent when a shunt is placed across the 
armature of a direct current séries motor. 

Materially there are five éléments in the above stated combination; 
electrically, several times as many. In striving to balance the factors, 
so as to produce a successful alternating current dental engine, Pieper 
brothers, besides studying and experimenting, sought advice. Orally 
and by correspondence they consulted Averett, who was designing 
motors for the General Electric Company. He conformed to the 
teachings of the art by advising them to employ a weak field and a 
strong armature in their design of an alternating current séries motor ; 
suggested that they use fewer turns of heavier wire, so as to reduce 
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the self-induction as much as possible; doubted whether a motor 
built as he advised could be regulated for dental purposes by a shunt 
across the armature; and recommended that they insert the shunt in 
séries with the main motor circuit. Another electrical engineer, Reed, 
gave them no better advice. 

It was only by casting aside the teaching of the art and by disre- 
garding the counsel of contemporary experts that they built the device 
of the patent. It was only by working away from efficiency in alter- 
nating current séries motors that they obtained a regulable dental an- 
gine ; and finally they so balanced conflicting f actors that they obtained 
the necessary control. It may be easy now to see that, if a variable 
résistance shunt is applied to an armature of relatively high self -induc- 
tion, changes of position of the controUing lever will so magnify the 
différences of phase, self-induction, mutual induction, and their con- 
séquences between the weak field and the strong armature that at each 
change of speed the device becomes in effect a différent structure; 
while, if applied to an armature of relatively low self-induction, chang- 
es of position of the controlling lever will so minify the différences of 
phase and other conflicting factors between the strong field and the 
weak armature that the device always remains practically the same, 
with respect to both uniformity of speed within the différent steps 
either with or without load, and constancy of torque at the différent 
speeds. But the Piepers were the first to perceive that resuit either 
in imagination or in concrète f orm. And so we believe that in achiev- 
ing the resuit the Piepers as electrical engineers had first to be in- 
formed by the Piepers as inventors. International Tel. Mfg. Co. v. 
Kellogg, 171 Fed. 651, 96 C. C. A. 395. Invention of a combination 
does not lie in gathering up the éléments that are employed, but con- 
sists in first perceiving (through study or experiment or accident) that 
a new and désirable resuit may be attained by bringing about a rela- 
tionship of éléments which no one has before perceived and then go- 
ing forth to find the things that may be utilized in the new required 
relationship. Railroad Supply Co. v. Hart Steel Co., 222 Fed. 261, 
C. C. A. . 

That the discarded fan motors, so much relied on by appellee, may 
be shown to contain a part of the new combination of the patent, does 
not affect the merit of Piepers' discovery. Relationship in them of 
strong field and weak armature was accidentai, or at least purposeless, 
except for cheapness and convenience of manufacture. Their makers 
never undertook to introduce a variable résistance shunt across the 
armature. They never sacrificed efficiency for the purpose of achiev- 
ing regulabihty. This accidentai or purposeless relation was no bar 
to the patent. Edison Electric Light Co. v. Novelty Incandescent 
Lamp Co., 167 Fed. 977, 93 C. C. A. 387; General Electric Co. v. San- 
gamo Electric Co., 174 Fed. 141, 98 C. C. A. 154. 

What were others doing in the meantime to satisfy the demand for 
alternating current dental engines ? Some strivers converted alternat- 
ing current into direct and applied it to existing direct current dental 
engines. Others also confessed their inability electrically to regulate 
alternating current motors and secured changes of speed by mechani- 
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cal means. One or the other of thèse methods was adopted by appellee 
and other manufacturers of dental outfits. Thèse meanderings of 
rivais, who felt the urge of gain, indicate that the progress of the 
patentées, instead of being obvions, was away from the open road. 

Appellants' device has been a great commercial success. So far it 
has furnished the only answer to the problem. It has been followed 
in Europe as well as in this country. Imitators hâve fluttered around 
its light. 

If the facts established by the présent record do not aflfîrmatively 
prove invention, they should at least create a doubt. In the file wrapper 
it appears that the examiner first rejected the application on références 
to patents for direct current dental engines, patents demonstrating that 
séries motors of the direct current type could be made to run with alter- 
nating current, and patents for rhéostats in gênerai, and the Garhart 
controller in particular. His first impression coincided with the position 
af terwards taken by appellee. His final conversion should be allowed to 
operate as live résistance to a reversai of the public grant. Railroad 
Supply Co. v. Hart Steel Co., 222 Fed. 261, C. C. A. . 

The decree is reversed, with directions to issue an injunction and 
order an accounting. 



AURORA, B. & 0. RY, CO. T. EOONOMIO ENGINEERING & CONSTRUO- 

TION CO. 

(Circuit Court of Appeals, Seventh Circuit. October 5, 1915.) 

No. 2219. 

Patents <S=>328 — Vaxidity and Infrinqement — Pneumatio Convetoe. 

The Bassler patent, No. 851,054, for a pneumatic conveyor, mainly for 
use in removing and cooling ashes from boilers, construed, and held not 
Infringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois; Arthur L. San- 
born, Judge. 

Suit in equity by the Economie Engineering & Construction Com- 
pany against the Aurora, Elgin & Chicago Railway Company. Decree 
for complainant, and défendant appeals. Reversed. 

For opinion below, see 216 Fed. 637. 

Appellee flled its bill to restrain infringement of claims 1, 2, 3, 4, 5, 6, and 8 
of patent No. 851,054, for a pneumatic conveyor, Issued Aprll 23, 1907, to E. 
M. Bassler. The device of the patent, while claimud to be capabe of varlous 
uses, is mainly availed of for the removal and cooling of ashes from boilers. 
The défenses are invalidity and noninfringement. Claims 4, 5, 6, and 8 vcere 
sustalned by the District Court, and injunctional relief accorded. The ap- 
peal Involves only thèse four claims, which read as foUows, vlz.: 

"4. In a conveyor, the combination of a conduit provlded with an admis- 
sion opening or openings, a réceptacle into v?hich sald conduit discharges, said 
réceptacle eomprising an expansion chamber and belng provlded with an air- 
discharge opening, means to create a current lOf air through said conduit, 
means in said expansion chamber to Interrupt the blast from sald conduit, and 
means to discharge water across said blast substantially at the point at 
vyhich It is interrupted. 

(gz=>For other cases see same topic & KEY-NDMBER In ail Key-Numbered Digests & Indexes 
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"5. In a convej'Or, the combination of a conduit provided wlth an admis- 
sion opening or openings, a réceptacle into whlcli said conduit discharges, 
said réceptacle compi'ising an expansion eliamber and being provided wltti 
an air-discharge opening, means to ereate a current of air tbrough said con- 
duit, a baffle in said expansion chamber against which the blast from said 
conduit is directed and means to discharge water along the face of said baffle 
and aeross the blast from said conduit. 

"6. In a conveyor, the combination of a conduit provided witb an admis- 
sion opening or openings, a réceptacle Into which said conduit discharges, 
said réceptacle comprising an expansion chanaber and being provided with an 
air-discharge opening, means to ereate a current of air through said conduit, 
a baffle in said expansion chamber between said conduit and said air-discharge 
opening against vi'hich the blast from said conduit is directed and means to 
discharge water along the face of said baffle and aeross the blast from said 
conduit." 

"8. In a conveyor, the combination of a conduit provided with an admission 
opening or openings, a réceptacle into which said conduit discharges, said ré- 
ceptacle comprising an expansion chamber and being provided with an air- 
discharge opening, a fan or blower applied to said discharge opening, a baffle 
wlthin said expansion chamber located between said conduit and air-discharge 
opening against which the blast from said conduit is directed and means to 
discharge water along the face of said baffle and aeross the blast from said 
conduit." 

Fig. 1 of the drawings Is hère reproduced: 
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The conduit 1 has as many graded hopper-shaped openlngs as may be de- 
sired for the admission of asiles into it. Througli ttiis conduit Oie ashes are 
drawn by suction or other pneumatic propulsion into the upper part o£ tank 5. 
Thls tank has its top portion divided through the center by a baffle 9, against 
which the blast from the conduit is directed. The size of the tank is such 
that the face of the current of air, burdened with ashes, is rarifled as it is 
discharged therein from conduit 1, whereby the solid matter carried therein 
falls by gravity. Discharge opening 7 connects also with the top of tank 5. 
This, together with baffle 9, assists in arrestlng the force of the blast from the 
conduit, the baffle serving somewhat to retard the escape of the air through 
the opening. "My improved conveyer," says the patentée, "also comprises 
means for wetting the material delivered into the réceptacle 5 from the con- 
duit 1. Thisi is preferably accomplished by Introducing jets or streams of 
water Into the blast from said conduit ; but my invention contemplâtes any 
suitable means £or this purpose." Water pipe 10 extends across the top of 
baffle 9 on the side recelving the blast. Through openlngs or vents 11 there- 
in water under pressure is discharged in jets "downwardly along the face of 
baffle 9 and across the blast from the conduit 1." The water will serve to 
wash down the particles of ashes that may hâve lodged and extinguish any 
live coals. Velocity of current of air through the conduit can be regulated by 
"closlng the gâte or valve 16." Ash discharge appliances from the tank are 
shown at 6, 12, IS, Ut, and 15. Thèse are not in question. S Is a fan or blower 
used In ereating a vacuum in tank 5. This produces the suction in conduit 1. 

The drawing of the alleged Infringing device is set out in the record as 
foUows, vlz.: 
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This conveyor was used by appellant at Us power plant at Batavia, lowa. 
It has the conduit passing from the ash pit to a tank, an outlet conduit of 
larger size than the inlet conduit, wMch leads from the top of the tank to a fan 
or blower whereby the air is withdrawn from the tank, whereby the ashes 
are drawn up into the tank, and proper discharge devices. Défendant intro- 
duces water under pressure to settle the dust and extinguish live coals at a 
point in the conduit thereof some 30 feet distant from the discharge end of 
the conduit or tank. This end of the conduit is provided with what appellant 
calls a deflector projected beyond the end and directed into the line of the 
blast. This, appellant contends, serves to protect the walls of the tank from 
the injurions efCect of the blast and ashes carried thereby. A dust collecter 
is provided in the conduit, which, It is claimed, protects the fan from the pro- 
jected ashes therethrough. The elbovi's of the conduit exposed to abrasion 
are made removable and of very durable material. The tank is provided 
with an automatic manhole, which lifts w-hen the tank pressure grows ex- 
cessive from gas generated by the hot ashes and water. 

The assignments of error go to the decree of the court in sustaining claims 
4, 5, 6, and 8, and in granting the injunction and aceountlng. No relief is 
asked as to claims 1, 2, and 3. 

Thomas F. Sheridan and George L. Wilkinson, both of Chicago, 111., 
for appellant. 

Charles C. Bulkley and George E. Waldo, both of Chicago, 111., for 
appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
There was no novelty in driving the ashes through the conduit to 
the tank by means of pneumatic pressure, nor in the use of an ex- 
pansion tank. What the patentée claimed vi^as the forcible discharge 
of water under pressure into and across the blast substantially at the 
point at which it is interrupted by the baffle so that the water will 
flow downward along the face of the baffle. At that point the blast, 
consisting of the ash-laden column of air ejected from the conduit 
against the baffle, would necessarily be greatly agitated and diffused. 
The water applied at the point of contact between the blast and the 
baffle would necessarily intermingle with the ashes as spray and at 
the same time flow down the face of the baffle, serving, among other 
things, to prevent adhésion of ashes to the baffle. This idea in ash 
and other conveyors was new and possessed of merit. 

Appellant contends that, by reason of the location of its application 
of water at a distance of 30 feet from the tank or expansion chamber, 
its device does not infringe the patent. The dust collector, movable 
elbow protectors, and automatic vent, in our opinion, are nothing more 
than improvements upon the main structure, if they amoUnt to such. 
The so-called deflector is clearly the équivalent of baffle 9 of the 
patent. The mechanical arrangement of the two conveyors is prac- 
tically the same, and the only substantial distinction between them 
is as to the place at which the water is delivered to the so-called blast. 
If appellee is confined to the apparent language of the patent, where- 
in it seems to be stated that the water must be applied to the blast after 
it leaves the conduit and near to the place of its impact upon baffle 
9, then it would also seem true that appellant's device would not in- 
fringe; the underlying principle of the two being différent. 

To thèse propositions we apply ourselves. Bassler's theory was that 
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the ash must not be saturated with water while in the conduit, be- 
cause of its tendency to clog and choke the pipe. He contends that 
appellant's device applies the water in accordance with his patent at 
right angles to the Hne of travel of the blast, at a point so near the 
tank ù as to effect the passage of the water to the discharge end of the 
conduit and insure its delivery, practically, as free water against the 
baffle or deflector, and before the ashes become saturated; that the 
blast travels at the rate of two miles per minute; that the time 
between the application -of the water to the blast and its delivery to 
the baffle is negligible, and that during that time the ashes will not be 
saturated. This method, he asserts, delivers the water to the baffle and 
blast at their point of contact. If this were so, it would be essential 
to maintain that the application of the water across and at right angles 
to the blast 30 feet away from the baffle is the équivalent of the 
application thereof called for by claim 4 of the patent, viz., "sub- 
stantially at the point at which it is interrupted." 

In the opération of the device of the patent, in order to secure ex- 
tinguishment of live coals, a large amount of water is required, which, 
besides being expensive, has other disadvantages. For the alleged 
infringing device it is claimed that the mixing of air, water, and ash 
in the conduit facilitâtes saturation. It appears that there is a limit 
to the distance from the end of the conduit of the application of the 
water, that limit being approximately 30 feet, in traveling which 
distance there is small tendency to clog on the part of the ashes. No 
other reason is shown. It is not satisfactorily shown that the de- 
livery of the water, though under pressure, at a point in the conduit 
30 feet away from the outlet thereof, crosses the Une of travel of 
the blast, traveling at the rate of 176 feet per second, or whether it 
is not seized by the blast at its periphery and hurried against the 
baffle. In the latter case it would not be projected across the line of 
travel of the blast. 

The spécification, in describing the patent provision for wetting the 
material delivered into the tanks, by introducing jets or streams of 
water "into the blast from said conduit," adds, "But my invention con- 
templâtes any suitable means for this purpose." Claims 5, 6, and 8 
each call for the discharge of water along the face of the baffle and 
across the "blast from said conduit," while claim 4, as above stated, 
calls for "means to discharge water across said blast substantially at 
the point at which it is interrupted." 

We can come to no other conclusion than that the patentée in- 
tended to limit his application of water to the blast after its discharge 
from the conduit. The patent is by no means a broad one, and has but 
a narrow range of équivalents. Its whole trend corroborâtes the claim 
of appellant that the blast from the conduit must be delivered into 
the expansion chamber or tank in a dry condition. To hold infringe- 
ment would strain the obvions meaning of the language of the claims. 
It was evidently the concept of the patentée that the ashes should be 
attacked by water while in a diffused condition, rather than when 
rushing through the conduit. We are not impressed with the sug- 
gestion that the principle is the same in botli cases. We hold that the 
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means for an attack upon the blast after it leaves the conduit is an 
essential élément of appellee's combination. That élément not being 
présent in appellant's device, infringement is not made ont. 

The decree of the District Court is therefore reversed, with di- 
rection to dismiss the bill. 



INDEPENDENT DIE CO. et al. v. SAVELS et al. 

(Circuit Court ol Appeals, First Circuit. November 10, 1915.) 

No. 1127. 

Patents ©=328 — Invention — Die for Cutting Leatheb. 

The Gimson patent, No. 709,008, for a die for cutting out leatlier, held 
void for lack of patentable invention, in view of the prior art. 

Appeal from the District Court of the United States for the Dis- 
trict of- Massachusetts ; James M. Morton, Jr., Judge. 

Suit in equity by the Independent Die Company and others against 
Orvis M. Savels and others. Decree for défendants, and complain- 
ants appeal. Aflfirmed. 

For opinion below, see 215 Fed. 122. 

Nathan Heard, of Boston, Mass. (Frederick A. Tennant, of Boston, 
Mass., on the brief), for appellants. 

Louis W. Southgate, of Worcester, Mass. (Charles T. Hawley, of 
Worcester, Mass., on the brief), for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALD- 
RICH, District Judge. 

ALDRICH, District Judge. This case bas référence to the rights 
of the complainants under a patent known as the Gimson patent, 
which, it is urged, embodies improvements relating to knives, cutters, 
or dieing-out instruments employed for cutting out blanks for the 
varions parts of boots, shoes, etc. ; the object of the improvements, 
as it is claimed, being to reduce the weight, cost of material, and at 
the same time to increase the strength of such instruments. The let- 
ters patent are numbered 709,008 and dated September 16, 1902. 

The complainants allège infringement, and the défendants do not 
dispute the fact of infringement, if the patent in suit is sustained and 
broadly construed. 

As showing the state of the art prior to the Gimson patent, the so- 
called Walker die, among other things, was in évidence, and there 
was considérable discussion in respect to the différences between the 
new and the repaired dies of the Walker type; but, in the view 
which we take of the case, we hâve no occasion to discuss such différ- 
ences. So far as such questions are of conséquence, they were suffi- 
ciently covered by the court below. It is not perceived that it is at 
ail material whether the grooves or the corrugations of the Walker die 
were in the original construction or in those repaired. It is only im- 

^=sFor other cases see same topic & KKY-NUMBBR In ail Key-Numbered Dlgesta & Indexe» 
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portant to know that grooved or corrugated dies were used in the 
art prier to the Gimson. 

Upon the record and the arguments the only question with which 
we are concemed is whether, in view of the prior art, the supposed 
Gimson improvements embody patentable invention, and we think 
they do not. Indeed, the Gimsons, through their spécification, con- 
cède that cutting instruments, in the form of a sole with a beveled 
cutting edge, hâve been long employed ; but they say that when such 
knives are placed under the press they cannot be manipulated by 
the operator. This is explained upon proofs and arguments as mean- 
ing that the die cannot be manipulated by the operator continuously, 
and with safety, under the rapid movements of the beam of the 
cutting machine, and so they say that by making one or more ribs or 
corrugations in the material this defect in respect to safety under 
long-continued opération is cured ; but it remains to be said that 
the idea of corrugations in sheet iron and zinc was not only présent 
in the older art and in varions situations, but was présent in the par- 
ticular field in question. 

Another feature of the Gimson claim is that the cutting edge of 
the die is in line with the interior walls thereof ; but this was true 
of the Walker die. 

Judge Morton found that the idea of corrugations or grooves was 
présent in the art prior to the Gimson application, especially in the 
Walker device when repaired, and we think the évidence sustains this 
view. The view of the court below was that it did not occur to any 
one prior to the Gimsons that a plurality of corrugations would min- 
imize thé dangers involved in handling the die, or that its weight 
thereby might be lessened without reducing its structural strength. 
That court deemed the Gimson suggestion a valuable one, but one 
pointing out a use or function embodied in somethihg old, rather than 
one involving patentable invention. We think this view the correct 
one, and — 

The decree below is afErmed, with costs of this court. 



ENNIS-BROWN CO. v. CENTRAL PAC. RT. CO. et al. (and flfteen 

other cases). 

(District Court, N. D. CaUfornia, Second Division. December 1, 1915.) 

Nos. 88-95, 101-103, 126-130. 

1. CotrBTS <S=262— Fedekal Cotjbts— Equity Jxjbisdiction— Suits to Quiet 

TiTLE, 

To sustain a suit tn equity to quiet tltle in a fédéral court, when com- 
plainant is out of possession, tlie land must be unoccupied land, so that 
complainant is without an adéquate remedy at law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. ©=262.] 

2. CoDBTS <S=»262— Fedeeal Couets — ^Equity .Tukisdiction — Suits to Quiet 

TlTLE. 

A suit in equity to quiet title cannot be maintained in a fédéral court 
against a railroad company with respect to land alleged to be in the ac- 

®=sFor other cases Bee same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tuai possession of défendant and used by It for railroad purposes on an 
allégation that a portion of the land is not requlred or needed for such 
use; the issue se tendered not being one cognizable la equlty. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 797, 798; Dec. 
Dig. <S=»262.] 

3. Eminent Domain ©=3284— Unauthoeized Taking of Land bt Bailboad 
Company- HiGHT of Action fob Damages. 

A right of action against a railroad Company to recorer damages for 
the wrongful taking of land for railroad purposes is in the person hold- 
ing the légal title at the time of the original wrongful entry. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. §§ 789, 790 ; 
Dec. Dig. <S=3284.] 

In Equity. Suit by the Ennis-Brown Company against the Central 
Pacific Railway Company and the Southern Pacific Company, heard 
with 15 other cases against the same défendants. On motions to dis- 
miss bills. Motions sustained. 

Burrell G. White, of San Francisco, Cal, for complainant. 
J. E. Foulds, of San Francisco, Cal., and Devlin & Devlin, of Sacra- 
mento. Cal., for défendants. 

VAN FLEET, District Judge. This is one of several actions (the 
numbers of which are above shown) of a precisely similar character, 
commenced at the same time against thèse défendants, affecting the 
title to contiguous portions of the river front in the city of Sacramento. 
Excepting only as to the name of the plaintiflf and the particular parcel 
of land involved, the bills are in ail respects uniform in their aver- 
ments, and a statement of the facts set forth in the instant bill will 
serve for ail. In f orm the action is one to quiet title, and, omitting the 
jurisdictional averments and description of property, the mater ial facts 
set up in the amended bill are in substance thèse : 

That the complainant "is and at ail the times herein mentioned was 
the owner in fee simple" of the property described, and that the de- 
fendants and each of them claim an estate or interest in such property 
adverse to the plaintiflf, which claim is without right, and défendants 
hâve not, nor has either of them, any estate, right, title, or interest 
in or to the property or any portion thereof ; that the défendants are, 
and each of them is, engaged in the gênerai business of railroad cor- 
porations as common carriers of passengers and freight; "that the 
défendant Central Pacific Railway Company is not in possession of 
the premises involved or any part thereof," but the défendant South- 
ern Pacific Company "is now and at ail the times herein mentioned 
was in possession and using the land hereinabove described"; that 
it "maintains upon and over a portion of the property described in the 
amended bill herein a railroad main track, over and upon which it 
opérâtes trains in the exercise of its said business," and "to prevent 
the maintenance and opération of said railroad track would interfère 
with the service of said défendant Southern Pacific Company to: tlie 
gênerai public"; that on the other portions of said property "said 
Southern Pacific Company maintains other railroad tracks, which are 
switching tracks, and a large structure known as the 'Sacramento 

®=»For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digesta & Indexes 
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Freight Sheds/ and sheds iised as a wharf bordering upon the Sacra- 
mento river." It is then alleged that "the public interest neither of 
the inhabitants oî the city of Sacramento nor of the county of Sacra- 
mento, nor of any other commuiiity, requires the maintenance or con- 
tinuance of said last-mentioned tracks or said sheds by said South- 
ern Pacific Company. Ali of said tracks herein mentioned and sheds 
are used exclusively by the défendant Southern Pacific Company, and 
said company claims that, as a public service corporation, it is entitled 
to the continuous and exclusive use of said tracks, sheds, and the 
land upon w-laich the same are situated." Then follows an averment, 
the materiality of which bas not been suggested and is not perceived, 
as to the location of the property involved vvith référence to the main 
business streets of the city of Sacramento and its importance, as a 
part of the water front for shipping purposes, in the commerce of 
the city, and "that the public interest of the citizens of the city of 
Sacramento and of the county of Sacramento and thereabouts re- 
quires that said property should not be used exclusively by said de- 
fendant Southern Pacific Company," but that such use "is subordinate 
to the requirement of the public interest that the land upon which said 
sheds are built should be open to use by others than said défendant." 

The amended bill was filed in response to an order of the court, 
made in each case on motion of défendants, directing that the cause 
be transferred to the law side unless plaintiff should so amend its bill 
as to disclose a cause of action cognizable in equity; the court being 
of opinion that the original bill was lacking in that respect. The ma- 
terial changes in the bill in its amended form are the averments as to 
the chairacter of the défendants as common carriers or public service 
corporations, the nature and purpose of the occupation of the prem- 
ises by the défendant Southern Pacific Company, and the last aver- 
ment of the bill above adverted to. 

The défendants now move to dismiss the bill as amended on the 
ground that it fails to state a cause of action as against either défend- 
ant cognizable either in equity or at law — the objection as to the de- 
fendant Central Pacific Railway Company being that, while it is alleged 
that that défendant is not in possession of the premises in dispute, it 
appears that the Southern Pacific Company is in such possession, and 
that an action to quiet title will not lie unless the plaintifï is in posses- 
sion or the défendants are eut of possession; and as to the défend- 
ant Southern Pacific Company: (1) That, upon the facts alleged, an 
action to quiet title will not lie because that défendant is in possession ; 
(2) that, being in possession as a public' service corporation, the only 
remedy is for damages for the value of the property at the time it 
was taken; and (3) that the bill fails to disclose that plaintiff is the 
party entitled to maintain the latter form of action. 

It may be remarked preliminarily that, while permissible under the 
statute of the state, it is not readily to be perceived from the face of 
the pleading why the two défendants are united in the same action. 
It will be at once observed that, upon the, facts alleged, the case made 
against one is essentially différent in its légal aspects from that against 
the other, in that, while it is alleged that the défendant Southern Pa- 
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cific Company is in possession of the premises in dispute, using them 
for its purposes as a public service corporation, it is alleged tliat the 
Central Pacific Railway Company is not in possession, and there is 
nothing in the bill tending to disclose any privity in estate, right, or 
claim as between the latter and its codefendant. It is true that, at 
the argument, the fact was adverted to, and not controverted, that the 
Southern Pacific Company is holding and operating the railroad tracks 
and structures occupying the premises as the lessee of its codefendant; 
and if this fact were alleged the joining of the two would obviously 
be logical and proper, since the possession of the lessee would be that 
of the lessor. But the fact is not alleged, and as it is not one of a 
character, however notorious, of which the court may take judicial 
cognizance, its existence cannot aid us in solving présent questions, 
which must be determined from a considération alone of the facts 
stated in the bill. The motion must accordingly be disposed of upon 
the assumption that there is no such privity or community of interest 
between the two défendants. 

[ 1 ] So far, then, as the case made against the Central Pacific Rail- 
way Company is concerned, it may be somewhat briefly disposed of. 
While it is conceded by plaintiff that, being out of possession, the 
facts would not, under the gênerai doctrine prevailing in the fédéral 
courts as to the requisites of a suit to quiet title, authorize it to there 
maintain an action of that impression, the theory upon which the 
bill proceeds as to this défendant is that the facts make a case falling 
within an exception to the gênerai rule given récognition by the Su- 
prême Court in Holland v. Challen, 110 U. S. 15, 3 Sup. Ct. 495, 28 
L. Ed. 52. That was" an action brought in the fédéral court in Ne- 
braska, under a local statute similar to the Code provision of this state 
(C. C. P. § 738), authorizing an action in the nature of a suit to quiet 
title by one holding the légal title to land, whether in or out of pos- 
session, to hâve such title cleared of adverse claims. The bill dis- 
closed that neither the plaintiff nor the défendant was in possession, 
but that the land was vacant, unoccupied, and unimproved. Against 
the objection that the action could not be maintained, the Suprême 
Court held that it could, declaring in substance that, while the state 
statute enlarged the right ordinarily existing in the fédéral courts to 
maintain such a suit, there was nothing in the facts to take the case 
out of the domain of equity as there administered ; that in an instance 
such as that presented by the bill, where both parties were out of pos- 
session, and the land vacant and unoccupied, no relief could be had at 
law, and as the settlement of such controversies and the improvement 
of the property resulting therefrom was désirable, as conducive to 
the best interests of the state, there was no good reason why the féd- 
éral courts should not entertain the suit and enforce the right given. 

But the doctrine applied was confined strictly to instances where, 
as there, the premises involved were not held in possession adverse to 
the plaintifif, but were vacant and unoccupied, artd where consequently 
the remedy afforded by the state statute would not trench upon the 
fundamental distinction controUing thèse courts as between actions at 
law and suits in equity ; it being made plain that, in any case where 
228 F.— 4 
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the law will afford a plain, adéquate, and complète remedy, equîty will 
not — indeed, may not — take jurisdiction. Thus the court say: 

"No adéquate relief to the owners of real property against the adverse 
claims of parties not in possession cafl be given by a court of law. If the 
holders of such claims do not seek to enforce them, the party in possession, or 
entitled to the possession — the actual owner of the fee — is helpless In the 
matter, unless he can resort to a court of equity. It does not follow that, by 
allowing in the fédéral courts a suit for relief under the statute of Nebraska, 
controversles properly cognizable in a court of law will be drawn into a court 
of equity. There can be no controversy at law respecting the tltle to or right 
of possession of real property when neither of the parties is in possession. 
An action at law, whether in the ancient forrn of ejectment or in the form 
now commonly used, will lie only against a party in possession. Should suit 
be brought in the fédéral court, under the Nebraska statute, against a party in 
possession, there would be force in the objection that a légal controversy 
was withdrawn f rom a court of law ; but that is not this case, nor is It of 
Bueh cases we are speaking." 

And this limitation of the efïect of that case is definitely stated 
by the distinguished author of the opinion, in explaining what is 
there held, in the later case of Whitehead v. Shattnck, 138 U. S. 146, 
155, 11 Sup. Ct. 276, 278 (34 L. Ed. 873) where, after an extended 
comment upon the character of the former case and the principles 
there announced, he says : 

"AU that was thus said was applied simply to the case presented where 
neither party was in possession oi the property. No word was expressed, In- 
tlmating that sults of the kind coulcl be maintained in the courts of the Unit- 
ed States where the plaintiff had a plain, adéquate, and complète remedy at 
law ; and such inference was specially guarded against." 

A Hke construction is given the case by Mr. Justice McKenna, then 
Circuit Judge, in Southern Pacific Co. v. Goodrich (C. C.) 57 Fed. 879, 
where, commenting upon HoUand v. Challen and Whitehead v. Shat- 
tuck, he concludes : 

"Thèse cases, therefore, must be held to establish that to sustain a suit in 
equity to quiet tltle in the fédéral courts, when the plaintiffl is out of posses- 
sion, the défendant must also be out possession; in other words, the land 
mMst be unoccupied land." 

It is quite apparent that that case can hâve no application to one 
like the présent, where the disputed premises are not only held in 
adverse possession, but are fuUy occupied and improved; and that, 
too, as we shall presently see, for a purpose which precludes such 
possession being disturbed. 

[2] As to the case of the défendant Southern Pacific Company. 
Ordinarily, where a défendant has taken possession of real prop- 
erty and is holding adversely to the owner of the légal title, the remedy 
of the latter is at law, in ejectment, for the possession and damages 
for the détention, and this constitutes a complète and adéquate rem- 
edy. Whitehead v. Shattuck, supra. But where the party in posses- 
sion is holding and using the property in the character and for' the 
purposes of a public utility — a servant of the public — and has estab- 
lished theréon and is operating instrumentalities to that end, then 
the remedy in ejectment will not lie, by reason of the interest of the 
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public in having its service uointerrupted. In such a case, if the 
owner lias permitted his land to be taken possession of and devoted 
to the purposes of a public service without first securing compensa- 
tion, public policy demands that he be not permitted to oust the holder 
and retake his land, but that he be relegated to his remedy for the 
damages suffered through the invasion of his property. Roberts v. 
Railroad Ce, 158 U. S. 10, 15 Sup. Ct. 756, 39 L. Ed. 873; 
Gurnsey v. No. Cal. Power Co., 160 Cal. 699, 117 Pac. 906, 36 L. 
R. A. (N. S.) 185; 2 Wood on Railroads, 994; Elliott on Railroads 
(2d Ed.) § 1000. 

Plaintiff recognizes the correctness of thèse principles in their gên- 
erai application, but his contention is that they do not control in a 
case vi^here the circumstances are such as that the remedy at lavir is 
not full and complète, and this he conceives to be such a case. This 
is based upon the averment in the biH that the land taken and occupied 
by this défendant is more than its necessities as a public utility and 
the service of tlie public demand ; and the contention is that plaintiff 
may invoke the aid of equity to inquire into the extent to which the 
land is being necessarily used for that purpose and restore to it such 
portions of the disputed premises as are not justly required therefor; 
that, until such détermination is had, there is no adéquate basis upon 
which to fix the damages for the land necessarily employed in the 
service of the public ; and that to require plaintiff to resort to an action 
for damages without such détermination would compel the conces- 
sion that ail the land taken and occupied by the défendant is essential 
for its purposes as such utility. 

But this contention involves a misâpprehension of the nature of the 
inquiry tendered by this feature of the bill. A little considération will 
show, I think, that the subject présents no real or substantial élément 
of équitable cognizance. This will be perceived more readily by a 
comparison of the question hère presented with that involved in the 
case of Stuart v. U. P. R. R. Co., 178 Fed. 756, 103 C. C. A. 89, upon 
which plaintiff relies as presenting a controlling analogy. The bill 
in that case sought to quiet the plaintiff's title to a tract of 160 acres 
of land patented to it by the government, across which extends the 
right of way of the défendant railroad. Except as occupied by the 
défendant for the purposes of its right of way, the land was not in 
possession of either party. Plaintiff's bill asserted title to the entire 
tract, while the answer, not disclaiming as to the larger parcel, set up 
specifically title in défendant to a strip 400 feet wide over the entire 
tract as a right of way claimed to hâve been granted it and its predeces- 
sor, under the "Pacific Railroad Acts," so called; but the évidence, 
while disclosing a pronounced dispute as to the extent of the actual 
occupancy and use of the défendant, showed that it was confined to a 
width of 100 feet, 50 feet on, either side of its track, which was fenced 
and improved and in the actual possession of défendant at the com- 
mencement of the action. The lower court dismissed the bill, on the 
ground that plaintiff's remedy under the f acts was at law for damages 
and not in equity. The Suprême Court reversed this ruling, and in> 
giving its reasons said : 
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"It Is true, generally speaking, that In the courts of the United States a 
suit to quiet tltle cannot be malntained by a complainant who Is not In pos- 
session agalnst a défendant who Is in possession ; and thls Is so because there 
is a plain, complète, and adéquate remedy at law [citations.] But is also is 
true that In exceptional cases, where there is no such remedy at law, the gên- 
erai rule does not apply. In our opinion this is such a case. What really 
is the subject of the adverse clalms of the parties is a strip 400 feet in width 
along the appellee's railroad. Part of this is in the actual possession of the 
appellee, is occupied by permanent and costly railroad structures, and is be- 
ing used as a right of way for strlctly railroad puri;)oses. * * * In ad- 
dition, there is a pronounced and bona fide dispute as to how much of the 
tract has been occupied and used as a rlght of way; the appellants inslst- 
ing that this occupancy and use bave been confined to 25 feet or less on 
either side of the center Une of the railroad, and the appellee Insistlng that 
they hâve extended to 50 feet or more on either slde. In thèse circumstances 
It Is apparent, as we thinb, that the appellants are entitled to a hearlng and 
décision as to what extent the appellee is entitled to occupy and use the tract 
as a rlght of way, that they are not entitled to oust the appellee from its 
actual possession or to Interrupt the opération of its railroad, and that their 
rights can be completely and adequately determlned by a suit in equity in the 
nature of one to quiet tltle, but not otherwise. * * * There may be cases 
in which an action for compensation or damages under the statute would 
afiford a plaln, complète, and adéquate remedy; but this is not such a case, 
for, in the absence of a prior détermination of the dispute respectlng the 
widfh of the strip actually occupied and used as a rlght of way, such an ac- 
tion could not be malntained wlthout either conceding the greater occupancy 
and use asserted by the appellee or rlsklng a recovery of less than the actual 
damages. A remedy cannot be regarded as plaln, complète, and adéquate 
when to pursue it Is to jeopardlze a part of what is claiœed, Irrespective 
of the merits." 

It will thus be seen that the sole ground upon which the case was 
held a proper one for equity was because of the dispute and uncer- 
tainty over the extent of the actual possession of the défendant and 
the limits of its right of way under the congressional grant — entirely 
proper subjects for équitable considération, since, défendant not being 
in possession of the entire premises, until the extent of its possession 
was ascertained ejectment would not lie, and until the détermination 
of the limits of its right of way, an action for damages would, for the 
reasons stated, hâve been inadéquate as a remedy. 

It will be reàdily perceived, however, that the présent bill involves 
no such question as there considered, There is no controversy hère 
over the extent of the defendant's actual possession of the premises in 
dispute ; that is alleged in the bill to extend to the entire parcel. What 
plaintiff claims, and ail that he claims, is that, although défendant is 
occupying and using the entire premises for its purposes as a common 
carrier, such occupancy and use are in excess to some extent not al- 
leged of its actual necessities for railroad purposes ; and he asks that 
a court of equity proceed to inquire and détermine to what extent, if 
any, his property has thus been unnecessarily appropriated to a public 
use — in other words, to investigate and adjudicate as to how far the 
disputed premises are actually essential to the necessities of the de- 
fendant as a public service corporation in carrying on its railroad busi- 
ness, with ail its "necessary grounds for stations, buildings, workshops, 
and dépôts, machine shops, switches, turntables, and water stations" — 
for thèse are ail recognized as proper and necessary adjuncts to the 
business. Stuart v. Union Pac. R. Co., supra, 178 Fed. 758, 103 C. C. A. 
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89. Such an inquiry, if available to plaintiff in any form (Roberts v. 
U. P. R. Co., supra, 158 U. S. 12, 15 Sup. Ct. 756, 39 L. Ed. 873), is 
not and never was a subject of équitable cognizance. Plaintiff's rights 
as against this défendant are not in any respect différent in Icind, what- 
ever the différence in form of remedy, than if défendant were seeking 
to take the property in the first instance for the use to which it is now 
being put. In such an action, plaintifï would be entitled, under proper 
measure, to the damages he would suffer from the taking. Such an 
action would be in form one in eminent domain to condemn the prop- 
erty. That action has never been of équitable cognizance, but is 
purely one at law. Kohi v. United States, 91 U. S. 367, 376 (23 L. 
Ed. 449). As there said : 

"The rlght of eminent domain always was a right at common law. It was 
not a right in equity, nor was It even the créature of a statute. The tlme 
of Its exercise may hâve been prescribed by statute; but the rlght itself 
was superior to any statute. That it was not enforced through the agency 'of 
a jury is immaterial; for many civil as well as crlnilnal proceedings at com- 
mon law were without a jury. It is dlfficult, then, to see why a proceeding to 
take land in virtue of the government's eminent domain, and determining 
the compensation to be made for it, Is not, wlthin the nieanlng of the stat- 
ute, a suit at common law, when initlated In a court." 

The same is true under the statute of this state; the action is at law, 
and the parties hâve a right to hâve the damages assessed by a jury. 
The court in such a case must détermine whether the use to which it 
is sought to subject the property is one authorized by law and that the 
taking is necessary to such use (C. C. P. § 1241), which essentially 
includes the right to détermine to what extent the proposed taking is 
necessary — the précise question which plaintiff présents by the présent 
bill. The bill merely shows that plaintiff has permitted his property 
to be taken without first requiring compensation. A public use having 
intervened for which his property is occupied, he cannot retake it, but 
must hâve recourse to his action for damages. Such an action is in 
légal effect the counterpart or complément of the action to condemn. 
It proceeds upon the theory of an implied contract by défendant to 
pay for the land taken, or for damages for its taking, but in either 
form it is in its essential nature an action at law, pure and simple; 
and with complète jurisdiction in the court to détermine the question 
of necessary extent of use, if, as suggested, that question is now open 
to plaintiff's challenge. 

[3] This conclusion would send the case as to this défendant to the 
law side of the court, but for one obstacle. There is no averment in 
the bill as to the date of defendant's taking of the land, nor as to who 
was the owner of the légal title at the time of such taking. It is settled 
that the right of action for damages in such an instance is in the 
party holding the title at the time of the original wrongf ul entry. Rob- 
erts V. No. Pac. R. R., supra; Stone v. Waukegan, 205 Fed. 495, 123 
C. C. A. 563 ; Kindred v. U. P. R. R. Co., 225 U. S. 582, 32 Sup. Ct. 
780, 56 L. Ed. 1216. . 

There is, therefore, a failure to state any cause of action in favor 
of the présent plaintiff. This being so, in view of what has been said, 
the bill must be dismissed as to both défendants. A like order will be 
entered in each of the cases, the numbers of which are above given. 
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WAÏERBDRX GASLIGHT CO. v. WALSH, Collecter of Internai Revenue. 

(District Court, D. Connecticut October 30, 1915,) 

No. 1809. 

1. Gas iS=>6 — PowERS— Lease op Peopebty. 

A lease by a gas company of its physical property for a term of years, 
the business to be carrled on by the lessee, is not ultra vires, in the ab- 
sence of anytbing in its charter or the laws of the state prohibiting it, 
although not expressly authorized by such charter or laws. 

[Ed. Note. — For other cases, see Gas, Cent. Dlg. § 1; Dec. Dig. <S=>e.] 

2. Intebnal Revenue ®=39 — Excise Tax on Corporations — "Caebyinq on 

CE DoiNQ Business." 

A gas company, which has leased its plant and ail other physical prop- 
erty for a term of years, the business for which It was Incorporated being 
carrled on by its lessee, is not "earrying on or doing business," within the 
meaning of Corporation T»x Act Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 
(Comp. St. 1913, § 6300), and subject to the tax thereby imposed, although 
it retains its franchise and organisation, and receives and disburses its 
Income, and under the terras of the lease bears the expense of altérations, 
improvements, and additions to its plant made during the term, and also 
during the term has applied for and obtained f rom the Législature amend- 
ments to its spécial charter. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. <®=»9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Carrying on Business.] 

At Law. Action by the Waterbury Gaslight Company against James 
J. Walsh, as CoOector of Internai Revenue for the District of Connecti- 
cut. On demurrer to answer. Demurrer sustained. 

Henry J. Hart, of New Haven, Conn., for plaintiff. 
Thomas J. Spellacy, U. S. Dist. Atty., and Frederick A. Scott, for- 
merly U. S. Dist. Atty., both of Hartford, Conn., for défendant. 

THOMAS, District Judge. This case arises upon plaintifï's demur- 
rer to defendant's answer. The action is brought to recover excise 
taxes assessed by the Department of Internai Revenue against the Wa- 
terbury Gaslight Company for the years ending December 31, 1910,. 
1911, and 1912, respectively, under the provisions of section 38 of the 
act of Congress passed August 5, 1909, entitled : 

"An act to provide revenue, equallze duties and encourage the industries of 
the United States and for other purposes." 

The plaintifï is a Connecticut corporation, chartered for the pur- 
pose of manufacturing, selling, and distributing gas, with ail the neces- 
sary powers and authority incidental and appertaining thereto, by a 
spécial act of the General Assembly of Connecticut enacted in 1854 
(Spécial Laws of Conn. vol. 3, p. 591), and subsequently amended in. 
, 1895 and 1897 (Spécial Laws of Conn. vol. 12, pp. 17, 386, 673), in 1903 
(Spécial Laws of Conn. vol. 14, p. 53), and in 1911 (Spécial Laws of 
Conn. vol. 16, pp. 640, 646). The défendant is collector of internai 
revenue for tlie district of Connecticut, appointed under the provision. 

®::»For other cases see same topio fi KEY-NUMBER in ail Key-Numbered Digests & Index»»- 
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of the Corporation Tax Act, for the purpose of collecting ail taxes due 
under the act. The taxes were paid by the plaintiff's lessee, as here- 
after stated, under protest, and under the provisions of the law the con- 
struction of which is involved in this demurrer. 

The complaint allèges that on March 30, 1894, the plaintiff leased ail 
of its premises and property, real and personal, of every name and na- 
ture (excepting its charter and corporate organization and the right to 
receive and disburse income), to the United Gas Improvement Com- 
pany, a Pennsylvania corporation, for the term of 20 years f rom April 
1, 1894, in considération of an annual rental reserved in the lease, and 
thereupon the lessee assumed and took possession of the same under 
and pursuant to the terms of said lease. The lease contained the fur- 
ther provision that during its continuance the lessee is toi hâve the right 
to demand and receive for its own use and benefit ail toUs, income, 
issues, and profits to be derived from the said demised property and 
franchises and from the opération and use thereof . The complaint fur- 
ther allèges that the United Gas Improvement Company has continued 
in the possession and occupation thereof up to and including the date 
of the writ. 

The défendant has answered, and the parts of this answer, the légal 
sufficiency of which the plaintifï's demurrer challenges, are the sixth, 
seventh, and eighth paragraphs, which are as f ollows : 

"Sixth. For further answer, the défendant says that the plaintiff corporation 
was ehartered and organized to build and operate gas works, and sell gas 
products, but was not empowered by its charter or any amendment thereto to 
lease away its property or franchise, and the lease described in the complaint 
has never been authorized by any spécifie act of the General Assembly of the 
State of Connecticut, nor in any other manner, and that so far as the United 
Gas Improvement Company carried on the business of the Waterbury Gaslight 
Company, as set forth in said complaint, the United Gas Improvement Com- 
pany carried on said business as the agent of the Waterbury Gaslight Com- 
pany. 

"Seventh. At divers and sundry tlmes since Aprll 1, 1894, belng the date 
of the lease described In the plaintiff's complaint, the Waterbury Gaslight 
Company applied for and obtaùied the passage of spécial acts by the Gen- 
eral Assembly of the state of Connecticut, amending its charter, which acts 
explicltly recognized the Waterbury Gaslight Company, and not the United 
Gas Improvement Company, as the active corporation engaged In the business 
which the Waterbury Gaslight Company was organized and ehartered to 
perform. 

"Eighth. By the terms of the lease described in the complaint, the Water- 
bury Gaslight Company bears the expansé of altérations, improvements, and 
additions to its plants, mains, meters, and appurtenances, and continues 
actively in the management and maintenance of its property and the conduct 
of its business." 

The plaintiff demurs to thèse allégations on three grounds : 

(1) Because "the défendant is not conçerned with the plaintiff's right to 
exécute its lease to its lessee or the legallty of such lease. If there is a lease 
de facto it cannot be attacked In a collatéral proceeding of this character." 

(2) Because "the mère fact that charter amendments were applied for by the 
plaintiff and granted to it by the General Assembly of the state of Con- 
necticut does not constitute the carrying on or doing of business, wlthia the 
meanlng of the act of Çongress of August 5, 1909." 

(3) Because "the mère fact that the eipense of altérations, improvements, 
-and addltléiïSj Introduced into the plaintiff's complaint by its lessee, are ulti- 
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mately bome by the plalntlff, does not constitute the carrylng on or dolng 
business, witliin the meaning of the sald act of Oongress of August 5, 1909." 

As the lease in question is set out as an exhibit attached to. the com- 
plaint, and as this court is bound to take judicial notice of the several 
spécial acts referred ta, the various allégations in the parts of the an- 
swer excepted to as to the légal efifect of the lease and the spécial acts 
of the General Asserably of the state of Connecticut may be regarded 
purely as conclusions of law, which the deniurrer does not admit. The 
vital questions, therefore, are: (1) Whether the lease in question was 
an ultra vires act upon the part of the lessor, so as to warrant it being 
held void in this proceeding ; and (2) whether the plaintiff was "carry- 
ing on business," within the meaning of the Corporation Tax Act. 

[1] I. I am unable to agrée with the proposition that the exécution 
of the lease was an ultra vires act, at least so far as to permit its in- 
validity to be successfully attacked collaterally. There is always ex- 
trême difficulty and confusion in defining the validity, effect, rights, and 
remédies of an ultra vires act, and the only satisfactory way of dealing 
with the subject when it arises is by a process of élimination. The lease 
in question did not work a change in the business, but only a change in 
its management, and it recites that its exécution was duly authorized 
by a vote of its directors. Moreover, it bas been partly performed, and 
its validity and good f aith, for aught that appears on the record, hâve 
never been challenged by stockholders or creditors. There was neither 
abandonment or extension of the original undertaking of the lessor, nor 
is it alleged that the lease obstructed the carrying on of the original 
proceedings. 

In Featherstonhaugh v. Lee Moore Porcelain Clay Ce, L. R. 1 Eq. 
318, 336, in a case where minority stockholders of a corporation sought 
to hâve set aside a lease of the entire property, Vice Chancellor Wood 
said: 

"Hâve the company, by this act which they intend to carry Into effeet, 
♦ • * either, on the one hand, abandoned thelr purposes, * * * or, 
on the otlier hand, exceeded their purposes? Hâve they done either one or 
the other? It appears to me they hâve not abandoned the purposes of the 
Company. They hâve granted a lease for 21 years, and, so far, they hâve 
agreed to take a rent for their property, instead of working it themselves and 
taking the profit. At the end of 21 years they are to hâve the vphole of the 
property back, and, as It appeared to them (that is the true way to put It, 
for they are the sole judges on that part of the case), they would hâve It back 
in a more profitable condition. • * * They hâve not excoeded their 
powers, because nobody can contend that parting with their property for a 
certain time is exceeding their powers, beyond this, that during ail that time 
they are not carrying on the business." 

And the gênerai rule, indeed, may now be considered well settled that, 
when there is no restraining clause in the charter of a corporation or 
the statutes of the jurisdiction in which the lessor corporation is locat- 
ed and the property situa ted, the capacity to make such a lease as the 
one at bar cannot be questioned, where its good f aith is not assailed and 
it is not unprofitable or injurious to the corporation concerned or its 
stockholders. In other words, the question of ultra vires in a givèn 
case is one which grows, not out of the nature of the corporation, but 



WATEBBURY GASLIGHT CO. V. WALSH Oi 

of its needs and exigencies, and of the particnlar circumstances of the 
case. While the gênerai scope of a corporation may be restricted, its 
methods of efficient management may not, so long as a breach of trust 
is not involved. Simpson v. Westminster Palace Hôtel Co., 8 H. L. 
Cas. 711, 720; Temple Grove Seminary v. Cramer, 98 N. Y. 121 ; 
Dupée V. Boston Water Power Co., 114 Mass. 37; Bartholomew et al. 
V. Derby Rubber Co., 69 Conn. 521, 38 Atl. 45, 61 Am. St. Rep. 57. 

This view of the law is fully borne out in the very récent case of 
Cambria Steel Co. v. McCoach, 225 Fed. 278, decided by the District 
Court for the Eastern District of Pennsylvania on July 28, 1915, where 
the précise question hère involved was argued and decided. That was a 
suit against the coUector of internai revenue to collect taxes assessed 
against the plaintifï's lessor, which the latter had paid under protest. 
The défendant contended that the lease was ultra vires, because it lack- 
ed législative authority. The court held (page 281) that while the lease 
was not made without authorization of law, for a Pennsylvania statute 
justified it, yet no such législative authority was necessary to empower 
the lessor to make such a lease, and relied upon the law as stated by 
Mr. Justice Sharswood in Ardesco Oil Co. v. North American Oil & 
Mining Co., 66 Pa. 382, as follows : 

"Corporations, unless expressly restrained by the act whlch establlshes 
them, or some other act of assembly, hâve and always bave had an unlimlted 
power over thelr respective properties, and may alienate and dispose of the 
same as fully as any Indlvidual may do In respect to bis own property." 

Had the lease of the United Gas Improvement Company purported 
or attempted to démise the plaintifï's franchise and its corrélative pub- 
lic duties, a more serious question would arise, and the case would 
probably fall within the rule contended for by the learned district at- 
torney, and within the condemnation of Pittsburgh & Connellsville R. 
R. Co. v. Bedford & Bridgeport R. R. Co., 81 Pa. at page 111, referred 
to in the opinion in the Cambria Steel Company Case ; but no such at- 
tempt is contained in the lease. The distinction between the franchise 
of a corporation and its corporate property was clearly in the mind of 
the draughtsman who prepared the lease in question. 

[2] n. The defendant's contention that the plaintifï in the last 11 
years has obtained the passage of varions spécial acts amending its 
charter, which recognized the plaintiff, and not its lessee, as the active 
corporation engaged in the business which the plaintifï was organized 
and chartered to perf orm, and that by the terms of the lease the plaintiff 
bears the expense of altérations, improvements, additions to its plants, 
mains, meters, and appurtenances, and continues actively in the man- 
agement and maintenance of its property and the conduct of its busi- 
ness, is not sustained by the terms of the lease nor by the spécial acts 
themselves. As I hâve already indicated, the construction and légal 
effect of the lease and thèse spécial acts must be drawn f rom the docu- 
ments themselves, which are before the court, and not from the de- 
fendant's statements of their efïect and construction. I am convinced, 
from a careful reading of the adjudged cases, that the plaintiff was not 
"carrying on or engaged in business" within the meaning of the stat- 
ute. Since this act went into effect, numerous cases hâve arisen in- 
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volving the constitutionality and construction of the statute in question. 
As bearing upon the précise question hère involved, the following may 
be ref erred to as décisive of the view taken by the courts : The Su- 
prême Court décisions of the Corporation Tax Cases, 220 U. S. 107, 31 
Sup. Ct. 342, 55 L. Ed. 389, Zonne v. Minneapolis Syndicate, 220 U. S. 
187, 31 Sup. Ct. 361, 55 L. Ed. 428, McCoach, Collector, v. Minehill & 
SchuylkiU Haven R. R., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842, 
United States v. Whitridge, 231 U. S'. 144, 34 Sup. Ct. 24, 58 L. Ed. 
159, and United States v. Emery-Bird-Thaver Realty Ce, 237 U. S. 
28, 35 Sup. Ct. 499, 59 L. Ed. 825; the décisions of the Circuit Court 
of Appeals in Anderson v. Morris & E. R. Co. (Second Circuit) 216 
Fed. 83, 91, 132 C. C. A. 327, New York Cent. & H. R. R. Co. v. Gill 
(First Circuit) 219 Fed. 184, 185, 134 C. C. A. 558, Lewellyn v. Pitts- 

burgh, B. & L. E. R. Co. (Third Circuit) 222 Fed. 177, C. C. A. , 

Miller v. Snake River Valley R. Co. (Ninth Circuit) 223 Fed. 946, 

C. C. A. —, and Traction Companies v. Collectors of Internai Revenue 

(Third Circuit) 223 Fed. 984, C. C. A. ; and the décisions of 

the District Court for the Eastem District of Pennsylvania in Philadel- 
phia Traction Co. v. McCoach, 224 Fed. 800, and Cambria Steel Co. 
V. McCoach, supra. 

In the Whitridge Case, supra, it was held, as has been previously 
pointed out by the Suprême Court in former décisions, that Congress 
by the act in question did not impose a tax upon corporate rights or 
franchises as such, nor upon the income arising from the conduct of 
business unless it be carried on by the corporation itself, and that the 
income derived by receivers of a corporation in their officiai manage- 
ment did not corne within the terms of the act. 

In the Minehill Case, supra, it was held that a railway corporation 
which had leased its lines to another company, the latter operating the 
railroad exclusively, but the lessor maintaining its corporate existence 
and collecting and distributing to, its stockholders the rental from the 
lessees and also dividends from investments, is not "carrying on busi- 
ness", within the meaning of the act in question. Mr. Justice Pitney, 
in delivering the opinion of the court (228 U. S. at page 305, 33 Sup. 
Ct. at page 423 [57 L. Ed. 842]), said:, 

"We caimot, however, agrée with the contention made In behalf of the gov- 
emment that because the Minehill Company retalns its franchise of corpo- 
rate existence, maintains its organization, and holds itself ready to exercise 
Its franchise of eminent domain, or other reserved powers, if and when re- 
quired by the lessee, and ready to résume possession of the property at the 
expiration of the lease, it is therefore to be treated as doing business, in re- 
spect to the railroad, within the meaning of the Corporation Tax Law." 

In the Emery-Bird-Thayer Case, supra, a realty corporation which 
simply coUected and distributed rent from a specified parcel of land 
was not held to be "carrying on business," within the meaning of the 
statute. In the opinion of the court, delivered by Mr. Justice Holmes 
(237 U. S. at page 32, 35 Sup. Ct. at page 501 [59 E. Ed. 825]), hc said: 
"The question is rather what the corporation is doing than what it could do." 

In the Anderson Case, supra, Judge Rogers, writing for the Circuit 
Court of Appeals for this Circuit, held that where a railroad corpora- 
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tion had leased its property for the whole term of its charter, the lessee 
having sole control of its property and the possession of its road, the 
f act that the lessor retains its primary franchise of corporate existence, 
maintained its organization, held an annual meeting of its stockholders, 
elected directors, and amended its by-laws, and that its directors held a 
spécial meeting, elected officers, and appointed an executive committee, 
was insufficient to show that it was "engaged in business," within the 
Corporation Tax Act, and f urthermore that its issuance of bonds would 
not be regarded as making it "engaged in business," and in the opinion 
(216 Fed. at page 91, 132 C. C. A. at page 335) said that the lessor in 
doing the acts ref erred to — 

"was not 'carrying on or doing business,' wittiln the meaning of the Corpora- 
tion Tax Act. The meaning of the words 'carrying on or doing business' and 
'engaged in business' must be given their ordinary and natural signification, 
and, given that signiflcation, the act done is not within the meaning of the 
statute. The lessor Company was not an actively operating concem. Under 
the terms of this lease the lessor corporation had practically gone out of busi- 
ness and was disqualified from any activity respecting the opération and 
management of the railroad business whlch it had been incorporated to carry 
on." 

In the Gill Case, supra, Judge Putnam, who delivered the opinion of 
the court, ref erred to the statement in Judge Rogers' opinion just quot- 
ed from as — 

"a sensible interprétation of the statute, and one in harmony with its gên- 
erai terms and purposes." 

The Gill Case held, as also did the Lewellyn Case, supra, that the 
fact that the lessor continued to hâve its franchise right of eminent 
domain for the benefit of the lessee did not make it a corporation "car- 
rying on or engaged in business," within the meaning of the Act. In 
the Gill Case the lessor had, on certain occasions, taken steps at the 
lessee's request in exercise of its right of eminent domain to obtain 
additional land necessary for the proper opération of the leased rail- 
road, and in the Lewellyn Case properties in considérable number were 
not only purchased, but acquired by condemnation proceedings insti- 
tuted and concluded by the lessor companies pursuant to resolutions by 
their board of directors, proposed and passed in conformity with the 
statutes of Pennsylvania. 

It of course must be assumed in the case at bar that, if the right of 
eminent domain was exercised or property was purchased by the lessor, 
ail properties in whichever way acquired would be immediately deliver- 
ed into the possession of the lessee company, to be exclusively used by it 
in operating the demised plant under the terms of the lease. In the 
Cambria Steel Company Case, supra, the lease in question was for 999 
years of ail the property constituting the manufacturing plant, sites, 
mines, roads, and coal and other lands of the lessor, together with an 
assignment to the lessee of ail its cash, contracts, and entire business, 
in considération of a rental equal to 4 per cent, on the outstanding stock 
of the lessor, payable directly to its stockholders, together with an addi- 
tional amount to pay the cost of maintaining its organization. It was 
held that after the lease the lessor merely existed as landlord of the 
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lessee, and had no other income than the rent, and was not doing busi- 
ness within the meaning of the Corporation Tax Act. 

The authorities cited fully dispose of the defendant's contention that 
the lease from the plaintiff to the United Gas Improvement Company 
created the relation of principal and agent between lessor and lessee, 
and the rationale of ail the cases is well summed up in the Traction 

Companies Cases, supra (223 Fed. at page 988, C. C. A. at page 

), as follows : 

"The true test of distinction must be, as applled to corporations of thls class, 
whether they are continuing the body and substance of the business for 
which they were organized and in whlch they set out, or whether they hav© 
substantially retired from It and turned it over to another. If the latter 
appears, then their tax exempt status must be tested by the further query 
whether they hâve, during the crltical period, done only such acts as are 
properly and normally tncldental to the status of a mère lessor of such prop- 
erty, or whether they hâve exerclsed their peeullar corporate franchises out- 
slde of and beyond the fair scope of that status." 

As is pointed out in the Traction Companies Case, there is a helpful 
analogy in observing an individual. It is not usually hard to décide, as 
the court there says, whether an individual is still "in business" or has 
retired ; "and, if the latter, he does not lose that character because hère 
and there, in the receipt of his income, he does an item of business." 

I am convinced, from a careful study of the lease and of the charter 
of the plaintiff, and the varions amendments referred to, that the plain- 
tiff is within the criterion stated and that the demurrer should be sus- 
tained. 

Decree accordingly. 



In re WEGMAN PIANO CO. 
(District Court, N. D. New York. December 4, 1&15.) 

Bankettptct <®=3210 — Courts — Jubismotion. 

Where a court of bankruptcy has jurisdlctlon over a bankrupt's prop- 
erty, Its trustée havlng possession thereof, the court has jurisdiction to 
détermine ail conflicting claims to the property by reason of its jurisdic- 
tion over the res. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321-323; 
Dec. Dlg. ©=210.] 

In Bankruptcy. In the matter of the bankruptcy of the Wegman 
Piano Company. Pétition by the trustée for an order to show cause, 
requiring the Commercial Crédit Company of Baltimore, Md., and 
others, to establish their rights to property in the possession of the 
trustée. Pétition referred to master. 

See, also, 221 Fed. 128. 

The trustée In bankruptcy has flled a pétition In this matter, in whlch it Is 
alleged that he has in his possession certain Personal property, money, notes, 
and accounts whlch belong to and form a part of the estate and property of 
the bankrupt ; also that other parties, especially Commercial Crédit Company 
of Baltimore, Md., makes certain clalm thereto and asserts certain rights 
therein. The object of the order to show cause granted thereon was to enable 
this court to ascertaln and détermine the claims of the parties and their rights 

©=>For other cases ses same toplc & KEY-NUMBER In ail Key-Kumbered Digests & Indexes 
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In and to such property, alleged to be In the possession and nnder the con- 
trol of sucb trustée appolnted by this court ; he being and residing in the 
Nortliern district of New York, wliere tlie Wegman Piano Company, ttie banli- 
rupt, resided and had its principal place of business, and in whicli district It 
was adjudieated a bankrupt. 

On tlie retum of the order to show cause, etc., the sald Commercial Crédit 
Company appeared specially and objected to the jurisdiction of this court on 
certain grounds specifically stated in writing and plaeed on flle. Leave was 
asked to flle further affldavits, etc., which was granted. Slnce that time, not 
waiving any right, but for the purpose, it is claimed, of showing that this 
court has no jurisdiction in the premises, the said Commercial Crédit Com- 
pany has flled an affidavlt or statement, signed by A. E. Duncan, its prési- 
dent, taldng issue with and denying many of the material allégations of the 
said pétition of the trustée, and on the pétition and such answer and objec- 
tions demanda that the pétition be dismissed, that the order staying certain 
action in relation to such property heretofore granted by this court be vacat- 
ed, and the trustée thereby remitted to a plenary action in the proper jurisdic- 
tion, which is claimed to be the state of Maryland. 

Wm. K. Payne, of Auburn, N. Y., for trustée in bankruptcy. 
Léo Oppenheimer, of New York City (Henry R. Follett, of Nor- 
wich, N. Y., of counsel), for Crédit Commercial Co. 

RAY, District Judge (after stating the facts as above). It is of 
course true that the Commercial Crédit Company has the right to hâve 
it determined whether or not this court has jurisdiction of this matter 
and jurisdiction to grant ail, or any, of the relief prayed for in the 
pétition of the trustée. To this end that company may deny material 
allégations of the pétition and présent additional facts, and this court 
will ascertain the truth, what the facts are, so far as they beat on the 
question of jurisdiction. The Commercial Crédit Company asserts 
that it is a corporation of the state of Delaware, has its place of busi- 
ness or office in the state of New York, and has not filed any certifi- 
cate with the secretary of state to enable it to do business in the state 
of New York, and is not doing any business in the state of New York. 
At the same time it refers to a certain agreement between the Weg- 
man Piano Company and itself, a copy of which it has presented and 
filed in this proceeding, and the purport of which is that the property 
referred to (some of it having been converted into money) was sold by 
the Wegman Piano Company to tlie Com.mercial Crédit Company prior 
to the bankruptcy proceedings, and that the said Commercial Crédit 
Company by such agreement also made, appointed, and constituted 
the Wegman Piano Company its agent to collect and receive amounts 
due on the notes and accounts, etc., for it, and that the possession of 
the Wegman Piano Company was the possession of the Commercial 
Crédit Company. The said property, notes, and accounts are in the 
Northern district of New York, it is claimed, and many of them owed 
by parties residing in said district. If so, it is difficult to understand 
why the Commercial Crédit Company was not doing business in the 
Northern district of the state of New York. If it purchased of the 
Wegman Piano Company notes and accounts belonging to that Com- 
pany, and by the instrument of purchase authorized and empowered 
that company, residing and having its place of business in said district, 
to act as its agent in New York, and there collect money on notes and 
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accounts owing ty parties residing in New York (Northern district), 
it would seem that by and through its agent it was doing business in 
New York. But, however this may be, issue has been raised on ma- 
terial matters going to the jurisdiction, facts asserted to exist by the 
one party and denied by the other, appearing specially. 

This court cannot décide the jurisdictional questions until it knows 
what the facts are, and as the facts are not conceded, but are in issue, 
proof must be taken. When the facts bearing on jurisdiction are be- 
fore the court, it will décide that question. It will hardly be contended 
that property situated in the Northern district of New York, and in 
the possession of the bankrupt company at the time of the adjudica- 
tion, and claimed by it, and which has passed from it directly into the 
possession and control of the trustée appointed by this court, and 
which the trustée claims to own, is not within and subject to the 
jurisdiction of this court. It will hardly be contended that, for the 
reason the Commercial Crédit Company in good faith claims that such 
property belongs to it, therefore this trustée must go to Baltimore, 
Md., to hâve title and claims thereto adjudicated. If the property 
itself is in the actual possession of the Commercial Crédit Company 
in the state of Maryland, and that company claims ownership, the 
trustée undoubtedly will be compelled to go there to obtain it. Her- 
bert V. Crawford, Trustée, and Leblanc, 228 U. S. 204, 33 Sup. Ct. 
484, 57 L. Ed. 800, and Murphy v. Hoiïman Co., 211 U. S. 562, 29 
Sup. Ct. 154, 53 L. Ed. 327, and Babbitt v. Dutcher, 216 U. S. 102, 30 
Sup. Ct. 372, 54 L. Ed. 402, 17 Ann. Cas. 969, would seem to be con- 
clusive of the proposition that where the bankrupt has possession of 
the property, and such possession passes to the trustée, this possession 
gives to the bankruptcy court control of the res and authority to ad- 
minister it ; and of course authority to administer it includes the power 
to ascertain and détermine ail conflicting claims thereto, whether the 
claimants réside in the district where such bankruptcy proceeding is 
pending or in some other state. Same cases. 

In Herbert v. Crawford, Trustée, and Leblanc, supra, Mbore and 
Bridgeman planted a crop of rice. July 16, 1906, they filed their vol- 
untary petitiorx in bankruptcy, and adjudication followed, and one 
Leblanc was duly appointed trustée. Leblanc was later succeeded by 
Crawford as trustée. June 15, 1906, and 30 days prior to the filing of 
the pétition in bankruptcy, Moore and Bridgeman executed and deliv- 
ered to the firm of Beaumont Mills a bill of sale of such rice, and, as 
they claimed, took possession and employed Moore and Bridgeman to 
harvest it. Leblanc, soon after being elected trustée, used the teams 
and machinery of the bankrupt to harvest the crop of rice. The Beau- 
mont Mills paid said trustée, Leblanc, for such services in harvesting 
and handling the rice and delivering it to them at their warehouse un- 
der their claim of title. Leblanc turned over the rice without any order 
of the court. The creditors of the bankrupt Moore and Bridgeman 
claimed that the rice belonged to the bankrupt and bankrupt estate, 
and that Leblanc had converted same to his own use and that of Beau- 
mont Mills. Such creditors instituted summary proceedings against 
the trustée, Leblanc, to détermine title and charge Leblanc with the 
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value. Leblanc was a member of the firm of Beaumont Mîlls. The 
District Court entertained the summary proceedings, and held that 
the rice belonged to the bankrupt and came into the hands of Leblanc 
as trustée, and that he improperly delivered it to the Beaumont Mills, 
and charged him with its value, $11,651, and directed that he pay that 
sum into court within 10 days. Leblanc was withput funds to make 
the payment, and claimed the right to withdraw that amount of moncy 
îrom the funds of the Beaumont Mills, which he did against the pro- 
test and objection of the other members of that firm, and deposited 
same in the registry of the bankrupt court. Prior to Leblanc's witH- 
drawal of the money the other members of the firm of Beaumont 
Mills instituted a suit in the state court to en joiu' Leblanc from with- 
drawing sUch funds to pay into court, and the state court granted the 
injunction prayed for. Leblanc acted in défiance of this injunction. 
Leblanc either resigned as trustée or was removed, whereupon Craw- 
ford was elected trustée of the estate in bankruptcy. Further facts are 
stated in the opinion of the court as foUows : 

"The Beaumont Mills, at once, filed a supplemental pétition In the state 
court, making the bank and Crawford, trustée, défendants, and praylng judg- 
ment against both of them for the partnership money In their hands, and for 
other and further relief. Crawford, In turn, Immediately brought this Mil, in 
the bankrupt court, to enjoin the Beaumont Mills from prosecuting their suit 
against hlm in the state court. He insisted that the bankrupt court had 
jurisdlction of the res, and was alone authorlzed to détermine hls rlght to 
retain the $11,651 paid over to him as trustée. He contended, also, that the 
order of December 17, 1907, in the summary proceedings, was not only con- 
clusive that the bankrupt court had jurlsdiction of the res, but he also in- 
sisted that, as the Beaumont Mills had taken part in that lltigation, they 
were bound by the flndlng that the crop belonged to Moore & Bridgeman. A 
decree was rendered in Crawford's favor by the District Court" 

The Circuit Court of Appeals affirmed the District Court, and on 
appeal to the Suprême Court of the United States it was held that 
whatever the légal and équitable rights of Beaumont Mills in the rice, 
Moore and Bridgeman, and later Leblanc, as trustée, engaged in gath- 
ering, threshing, hauling, and delivering the rice, and that this physi- 
cal possession gave the bankrupt court control of the res and authority 
to administer it, along with ail other property in their physical posses- 
sion when the pétition was filed ; that "that pétition operated as an at- 
tachment and brought the rice into the custody of the bankrupt court." 
The court then quoted from Murphy v. Hoffman Co., 211 Û. S. 562, 
569, 570, 29 Sup. Ct. 154, 53 L. Ed. 327, and said: 

"Under thèse décisions the physical possession of the crop brought the 
property within the exclusive jurlsdiction of the bankrupt court." 

As to the use by Leblanc of the partnership funds to pay his ob- 
ligation to the bankrupt estate the court held that, as he had no right 
to take the money from the firm's assets, he had converted its funds 
and was accoun table in the state court, as the $11,651, value of the 
rice, had not been marked or set apart as a spécifie fund to represent 
the rice, or shown that Leblanc withdrew the spécifie money received 
by Beaumont Mills for the rice. As Crawford, who succeeded Le- 
blanc, received the money from Leblanc with notice as to where it 
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came from, ît was held he could be sued in the state court theref or, ft 
net being the money or property of the bankrupt estate, but that the 
state court could not détermine the right to the rice or its proceeds, 
and that Crawford could proceed in the United States District Court 
against the Beaumont Mills to recover the rice or its proceeds or 
value. 

It is clear, therefore, that if thèse notes and accounts, books of ac- 
count, and cash received by the Wegman Piano Company are to be 
considered as in the physical possession of that company at the time 
the pétition was filed, and as having passed to the physical possession 
of the trustée, the District Court for the Northern District of New 
York has full and complète jurisdiction, as its trustée is within its 
jurisdiction with the res and was appointed by it. Indeed, the trus- 
tée has no right to surrender them until ordered to do so by this court. 

Before passing on the question of jurisdiction, it is essential that this 
court know who had the actual physical possession of the property 
in question and ail the facts bearing on that question. In Murphy v. 
Hoflfman Co., 211 U. S. 562, 568, 569, 29 Sup. Ct. 154, 156 (53 L. 
Ed. 327), the court said and held : 

"But where the property in dispute Is In the actual possession of the court 
of bankruptcy, there cornes into play another prineiple, not peculiar to courts 
of bankruptcy, but applicable to ail courts, fédéral or state. Where a court of 
compétent jurisdiction has taken property into Its possession, through its 
officers, the property is thereby withdrawn from the jurisdiction of ail 
other courts. The court having possession of the property has an ancillary 
jurisdiction to hear and détermine ail questions respecting the title, posses- 
sion, or control of the property. In the courts of the United States this ancil- 
lary jurisdiction may be exercised, though it Is not authorlzed by any statute. 
The jurisdiction in such cases arises out of the possession of the property, and 
Is exclusive of the jurisdiction of ail other courts, although otherwise the con- 
troversy would be cognizable In them. Wabash Rallroad v. Adelbert Collège, 
208 U. S. 38, 54 [28 Sup. Ot. 182, 52 L. Ed. 379]. Accordingly, where property 
was in the possession of the bankrupt at the time of the appointment of a 
receiver, It was held that the bankruptcy court had jurisdiction to détermine 
the title to it as against an adverse claimant, and that the receiver had no 
right to deliver it to him wlthout the order of the court Whitney v. Wen- 
man, X98 U. S. 539 [25 Sup. Ct 778, 49 L. Ed. 1157]." 

It may be a question whether some of this property or some of 
thèse property rights were "property in the possession of the bank- 
rupt." In 2 Remington on Bankruptcy, § 1810, p. 1704, it is said : 

"Mère rights of action for money judgments or decrees in personam, and 
for debts owlng to the bankrupt, etc., where no tangible property is involved, 
cannot be said to constitute property in the bankrupt's possession at the time 
of bankruptcy, and therefore the bankruptcy does not necessarily draw liti- 
gation in relation thereto into the forum of the bankruptcy court." 

No case or authority is cited. But money and promissory notes are 
tangible property. Book accounts are or may be évidences of an in- 
debtedness, and can it be said that the trustées in bankruptcy does not 
hâve possession of the accounts of a bankrupt when he has in his pos- 
session the books and évidences of the indebtedness ? Is not this con- 
structive possession? In 2 Remington, § 1820, p. 1715, it is said, cit- 
ing authority : 
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"No matter in what capacity the bankrupt may be holding, if he hâve actual 
possession, custody, or control, it is the banlvruptcy court to which resort 
must be had." 

At page 1698, § 1807, vol. 2, the same author says: 

"Possession by the bankrupt may give jurisdiction to tne bankruptcy 
court, even if the possession Is not exclusive, and regardless of the capacity 
in which he holds, whether in his own right or os agent for another." 

Herbert v. Crawford, 228 U. S- 204, 33 Sup. Ct. 484, 57 L- Ed. 800, 
above cited and quoted, is cited as authority. In Re Smith (D. C.) 3 
Am. Bankr. Rep. 95, 100 Fed. 795, the bankrupt was actually in pos- 
session of the property as agent of his wife, but the bankruptcy court 
directed the property turned over to the trustée, subject to the right of 
the wife in that court to establish her title. In O'Dell v. Boyden, 150 
Fed. 731, 80 C. C. A. 397, 10 Ann. Cas. 239, 17 Am. Bankr. Rep. 756, 
the question was as to the actual possession of a seat or membership 
in a Stock Exchange, and whether or not it was such possession as 
gave the bankruptcy court exclusive jurisdiction to détermine ques- 
tions of lien, etc. The court said: 

"The 'seat' or 'membership' continued to be the 'seat' of Henrotin, and veas 
a pecuniary asset which passed to his trustée. It was as much in his custody 
and possession as such a species of property is capable of. ïo deny the 
trustee's possession would be to deny the capabllity of possession of a chose In 
action or other incorporeal right or equity. The possession may be construc- 
tive, and not manual ; but it is only so because such property is not capable of 
a more tangible custody. Only through a court of equity can the pecuniary 
value of such an asset be realized to creditors or assignées. Only by decree 
in personam compelling the bankrupt member can such a transfer of member- 
ship be efi'ectuated as wIU put the buyer in the place of Henrotin as a mem- 
ber. Over him for that purpose the bankrupt court has exclusive control, 
and in thls sensé, also, may it be said that the 'seat' or 'membership' was in 
custodia legis when the trustée sought the aid of the court to adjudicate the 
claims and liens asserted by O'Dell." 

Is or is not the possession of the books of account, orders, corre- 
spondence, bills, etc., made out by the bankrtipt and passing to the 
trustée the necessary "constructive possession"? When this court is 
informed as to what the property consists of, the évidence of its ex- 
istence, possession of money and of books, papers, etc., relating there- 
to, and the nature and character of claimant's évidence of ownership, 
etc., if any, it will be able to détermine the questions of possession and 
jurisdiction. 

There will be an order referring the pétition, answering affidavits, 
and questions involved to Irving Bacon, Esq., of Auburn, N. Y., as 
spécial master, to take ail évidence offered by the respective parties 
bearing on the question of jurisdiction, with directions to report same 
to the court with ail convenient speed, together with findings of fact 
228 F.— 5 
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UNITED STATES v. LAKE DRUMMOND CANAL & WATER CO. et al. 

(District Court, E. D. Nortli Carolina. November 19, 1915.) 

Navigable Wateks <S=26— Action to Eequire Removal of Obstruction^ — 
OwNEBSHip OF Bridge. 

The United States heU not entltled to a writ of mandamus to compel 
défendants to remove the remains of a bridge fromi a canal wliicli now 
constitutes a navigable public waterway ; It appearing f rom the évidence 
that neither of défendants bas or ever had any title to or Interest in 
eitber the canal or the bridge. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dlg. |§ 133- 
166 ; Dec. Dig. ©=526.] 

Application by the United States for a writ of mandamus command- 
ing the Lake Drummond Canal & Water Company or C. L. and W. E. 
Hinton to remove obstructions to navigation from Turner's Cut, a 
navigable stream in the state of North Carolina. Proceeding dismissed. 

Francis D. Winston, U. S. Dist. Atty., of Windsor, N. C. 
Ward & Thompson, of Elizabeth City, N. C, for défendant Lake 
Drummond Canal & Water Ce. 

Aydlett & Simpson, of Elizabeth City, N. C, for défendants Hinton. 

CONNOR, District Judge. An inspection of the pleadings and 
records introduced upon the hearing discovers the following f acts rele- 
vant to the controversy between the govemment and the défendants : 

Pursuant to a charter granted by the General Assemblies of the 
States of North Carolina and Virginia (Session 1790, 2 Rev. Stat. [N. 
C] p. 217), the Dismal Swamp Canal Company, during the latter 
years of the eighteenth century, cut a canal for the purpose of navi- 
gation, extending from the Elizabeth river in the state of Virginia to 
the Pasquotank river in the state of North Carolina and operated 
said canal in accordance with the provisions of its charter until the 
year 1880. Pursuant to the joint action of the courts of pleas and 
quarter sessions of the counties of Camden and Pasquotank, during the 
year 1847, a public road was ordered to be constructed between the 
said counties, and a rate of tolls fixed to be charged for persons and 
vehicles passing over said road. The work of constructing and op- 
erating the road and the right to charge tolls for the use thereof was 
leased or farmed out to Wm. R. Abbott for the term of 100 years. 
The road was constructed by said Wm. R. Abbott, pursuant to said 
contract with the counties of Camden and Pasquotank, and operated 
by him until the 15th day of November, 1850, when he conveyed and 
assigned to Thomas F. Grandy and Willis S. Grandy ail of bis right, 
title, and interest in said road, with ail of the privilèges, easements, 
and émoluments appertaining thereto, and they assumed ail of the 
duties incident thereto. By mesne conveyances ail of the right, title, 
and interest in said road and bridge, on November 6, 1909, passed to 
and vested in défendants C. L. and W. E. Plinton, and they are now 
theowners thereof. Qn January 7, 1851, W. H. Riggs and others exe- 
cuted a paper writing, in which it is recited that : 

Ê=>For other cases see same topic & KEY-NUMBBK in ail Key-Numbered Digests & Indexes 
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"The undersigned, understandlng that It Is oontemplated to eut a canal 
from the southern terminus of the Dlsmal Swamp Canal, to a point on the 
Pasquotank river near what Is called 'Sawyers Landing,' and ownlng the land 
through which said canal must pass, do hereby agrée (in considération of 
the anticipated benefit that may accrue, not only to themselves, but to the 
public generally, from the construction of sald canal) to conrey by deed to 
the président and directors of the Dismal Swamp Canal Company so much 
land not exceeding 300 feet in width as may be required for the oonstruction 
of said work." 

Pursuant to this agreement the persons who signed this paper writ- 
ing on September 12, 1851, executed a deed conveying to the Dismal 
Swamp Canal Company a strip of land 300 feet wide "following the 
tract recently cleared for the purpose to enter the Pasquotank river, 
near what is called 'Sawyers iCanding.' " Shortly after the exécution 
of this deed the Dismal Swamp Canal Company caused a canal to 
be eut through said strip of land, about 60 feet wide and 3 miles long, 
and known as "Turner's Cut." This canal crossed the public toll road 
hereinbefore referred to. A bridge was built over the "Cut," where 
it crossed the road, by the Dismal Swamp Canal Company, with a 
draw for the purpose of allowing boats to pass. The testimony in re- 
gard to the construction and maintenance of the bridge is not very 
clear, but tends to support the contention, made by défendants C. L. 
and W. E. Hinton, that it was by the Dismal Swamp Canal Company. 
The purpose of cutting the canal or "Turner's Cut" was to avoid the 
nçcessity of passing around a bend of Pasquotank river known as 
"Moccasin Track." Its name suffîciently indicates its character. W. 
J. Spence, 80 years old, says that he knows "Moccasin Track." It 
is a little part of the Pasquotank river. Before "Turner's Cut" was 
dug, they went through there into the Dismal Swamp. Another wit- 
ness says that it is very narrow, crooked, shallow, and impassable. 
It appears from the record that the Dismal Swamp Canal Company, on 
July 1, 1867, for the purpose of securing the payment of a bonded 
indebtedness of $200,000, executed to James Cornick and others, trus- 
tées, a deed conveying — 

"ail and singular that work of internai improvement, the property of said 
Company, known as and called the Dismal Swamp Canal, with ail and singular 
the lands, tenements, hereditaments, and appurtenances adjoining, belonging 
to, or connected with the said canal, or belonging to said company." 

By successive conveyances, ail of the property conveyed by said 
deed, on the 30th day of July, 1892, vested in the défendant the Lake 
Drummond Canal & Water Company by deed executed by Théodore S. 
Garnett, trustée, to said company. It appears that, on August 4, 1884, 
Henry Roberts, superintendent of the Dismal Swamp Canal Company, 
in a report to Capt. E. A. Hinman, Corps of Engineers, referred to 
"Turner's Cut" as having — 

"been built by the Dismal Swamp Canal Company, at a cost of $50,000, for 
free navigation to avoid 'Moccasin Track,' which is unnavigable, and to better 
connect thè Dismal Swamp Canal vv'ith deep water in Pasquotank river. Ko 
one claims it, but the Dismal Swamp Canal Company bas maintained it to 
date. There is no deed of it on record." 

On August 27, 1884, Capt. Plinman made a report to the Chief of 
Engineers, U. S. A., in regard to proposed improvements by the gov- 
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ernment, recommending "Turner's Cut" as "worthy of improvement." 
He says : 

"It is presumed that the ownership of It Is not in question for tliis purpose." 

Pursuant to an act of Congress the government deepened and 
widened "Turner's Cut," treating it as a part of Pasquotank river, 
without any objection on the part of the Dismal Swamp Canal Com- 
pany, or its successor in title to the canal. The bridge across "Tur- 
ner's Cut" was permitted to fall into decay and finally "went down." 

At the Fall term, 1912, of the superior court of Camden county, 
the défendants C. L. and W. E. Hinton, the owners of the "toll road" 
hereinbefore referred to, instituted an action against défendant Lake 
Drummond Canal & Water Company, alleging that, as successor in 
title to the Dismal Swamp Canal Company, said company was the 
owner of "Turner's Cut" and under obligation to maintain and keep 
in repair the bridge over said "Cut," alleging the failure to perform 
its duty in that respect, and praying for a mandatory injunction com- 
manding it to repair said bridge. The défendant company, in its an- 
swer to the complaint, denied that it was the owner of, or was operat- 
ing "Turner's Cut," or any part thereof, or had any interest therein. 
Upon the trial of said action it was adjudged by the court, and upon 
appeal to the Suprême Court held and decided that: 

"While the Dismal Swamp Canal Company, predecessor in title of défend- 
ant, cut the waterway known as 'Turner's Cut,' it was not a part lOf the prop- 
erty which It held under its franchise, but was merely an adjunct or con- 
venience wMch it operated. The title to said 'Turner's Cut' was not a part 
of the franchise and did not pass by the defendant's purchase. The United 
States subsequently took it over, and for 30 years bas been expending money 
upon it as a part of the navigable waters lOf the state, and the défendant haa 
not been charging toll or exercîsing control over it" Opinion of Clark, 0. J., 
in Hinton v. Canal Co., 166 N. C. 484, 82 S. E. 844. 

While two of the justices dissented from this opinion, a pétition to 
rehear has been fîled and denied. It is therefore the final détermina- 
tion of the law of the case. From this construction of the deeds un- 
der which défendant Canal Company owns the Dismal Swamp Canal, 
it logically follows that "there is no obligation, express or implied, 
requiring it to maintain the bridge." This construction of the deeds 
appears to be the same which the officers of the Lake Drummond 
Canal Company put upon it. W. B. Brooks says : 

"I was elected président of the Lake Drummond Canal & Water Com- 
pany at the time of Its inoorporation in 1892, and contlnued as président un- 
tU Oetober 26, 1906, and am now one of the directors of the company. 
Throughout the whole liistory of the company I hâve had direction of its con- 
struction and opération, and am familiar with ail the conditions relating to 
its ownership. * * ■" At no time since the company owned the canal has 
it clalmed to own that canal called 'Turner's Cut.' • * • The govern- 
ment had charge of 'Turner's Cut.' It has appropriated large sums of money 
for its maintenance, and has same, and the défendant company, not only 
has exercised no rlghts over same, but has never claimed any right, title, or 
inti'vest in 'Turner's Cut,' «r any part thereof." 

M. K. King, the présent président of the company, testifies to the 
same effect. It is conceded that the bridge across "Turner's Cut" has 
fallen into decay, and, with the exception of the abutment and a por- 
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tion of the structure extending some distance into the water, has dis- 
appeared. The government allèges, in its pétition for the writ of man- 
damus, that this portion of the structure is a menace to and endangers 
the safety of boats passing through the "Cut." This is true. The 
government demands that either the défendant Lake Drummond Ca- 
nal Company, or défendants C. L. Hinton and W. E. Hinton, be com- 
manded to remove the structure, or such parts thereof as remain 
standing. 

The Suprême Court of the state having decided that the Lake Drum- 
mond Canal & Water Company is not the owner of "Turner's Cut," 
and therefore has no légal relation to the "Cut," and therefore owes 
no duty to maintain the bridge, it is difficult to perceive upon what 
principle of law or right it is under any obligation to remove a struc- 
ture which it never placed in or over the "Cut," or claimed any right 
to use. Assuming that the government acquired the right to control 
and use "Turner's Cut" as a navigable waterway by improving it, 
widening its banks, and deepening its channel, and that this was done 
prior to the purchase by the défendant Lake Drummond Canal & Wa- 
ter Company of the property of the Dismal Swamp Canal Company, 
no duty devolved upon the défendant corporation to remove the struc- 
ture. It makes no claim to ownership, or objection to the appropria- 
tion by the government Of the "Cut" as a public highway. If "Tur- 
ner's Cut" was, as it would seem, the property of the Dismal Swamp 
Canal Company, and, as held by the Suprême Court, did not pass to 
the défendant corporation, the title, unless divested by appropriation 
by the government, in regard to which no opinion is expressed, is still 
the property of the original owner. When the government assumed 
control of the "Cut," the bridge was standing. No one, it seems, has 
ever objected to its removal, or is now objecting to the removal of the 
portion of it claimed to be an obstruction to navigation. The Lake 
Drummond Canal & Water Company is under no obligation to re- 
move a structure which it never constructed, nor maintained, over a 
canal which it never owned or operated, and in regard to which it 
never claimed nor exercised any control. 

It is insisted that, if the duty to remove the structure is not upon 
the Lake Drummond Canal & Water Company, then it must be upon 
défendants C. L. and W. E. Hinton. The case, as to them, is very 
simple. A public toll road was established by compétent, lawful au- 
thority during the year 1848, and leased to the predecessor in title to 
défendants. In 1SS7 the Dismal Swamp Canal Company dug "Tur- 
ner's Cut" across the road ; and while it does not very clearly appear, 
it is quite évident, as it was in duty bound to do, it constructed a bridge 
across the "Cut," and for many years maintained it in such manner 
as to enable boats to pass through and persons and vehicles to pass 
over the "Cut." When the Canal Company sold its other property 
and ceased to operate the canal and the "Cut," its successor in title to 
the Dismal Swamp Canal having no interest in the "Cut," and there- 
fore no duty being imposed upon it to maintain the bridge, it f ell into 
decay. Défendants C. L. and W. E. Hinton, the owners of the "toll 
road," supposing that the Lake Drummond Canal & Water Company 
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was under obligation to maintain the bridge, appealed to the court 
for a mandatory injunction compelling it to do so, or, if not entitled 
thereto, to a judgtnent for damages for the breach of duty to main- 
tain the bridge. The court decided that they were not entitled to 
either, for the reason hereinbefore stated. The défendants C. L. and 
W. E. Hinton are deprived of their property; tlie "toll road" is de- 
stroyed — eut in two; the government has appropriated "Turner's 
Cut" ; the court has held that the title to the "Cut" is not in the Lake 
Druramond Canal & Water Company; the défendants C. h. and W. 
E. Hinton never constructed nor maintained any bridge over or across 
"Turner's Cut." It is difficult to perceive how they are under any 
obligation to remove such portion of it as may remain. 

Neither of the défendants are making any objection to the assump- 
tion by the government of control of "Turner's Cut" as a navigable 
highway, or claiming any right to or interest therein. Accepting the 
décision of the Suprême Court of North Carolina as a correct view of 
the lavîT, as the parties are compelled to do so, the title to "Turner's 
Cut" is either in the Dismal Swamp Canal Company or it has been 
acquired by appropriation by the government. From neither view are 
either ofthe défendants under any obligation to remove the struc- 
ture. So far as they are concerned, there is no reason why the officers 
of the government should not proceed to do so. 

The proceeding will be disraissed, at the cost of the plaintiff. 



In re LINCOLN. 
(District Court, E. D. New York. November 19, 1915.) 

1. Extradition <®=>17 — Procekdings — Review — Cebtiobaei and Habeas 

Corpus. 

The writ of certiorarl furnishes the court no wider range of détermina- 
tion, on the sufflciency of the f acts shown to warrant a holding for extra- 
dition, than does the writ of habeas corpus. 

[Ed. Note. — For other cases, see Extradition, Cent. Dlg. § 20 ; Dec. Dig. 
©=17.1 

2. Habeas Corpus i®=>92 — Extradition Pboceedings — Eeview — Evidence. 

Questions as to the weight and credibility of compétent évidence on an 
examination for extradition wlU not be considered on habeas corpus. 

[Ed. Note. — Eor other cases, see Habeas Corpus, Cent. Dig. §§ 81, 83, 
87-96; Dec. Dig. ©=92.] 

3. Extradition <®=»14 — International — Evidence op Cbiminalitt — "Simi- 

lar Purposes." 

As regards the criminalitj' of one for whom extradition is demanded by 
Great Britain, it is enough that under Act Aug. 3, 1SS2, c. 378, § 5, 22 
Stat. 216 (Comp. St. 1913, § 10116), it offers documents, authenticated as 
certified by the American ambassador, so as to entitle them to be recelved 
"for siuiilar purposes" — that is, as évidence lOf his criminality — in the 
tribuuals of that country, and that under Treaty of Aug. 9, 1842, art. 10 
(8 Stat. .576) amended by Treaty of July 12, 1889 (26 Stat. 1508), there 

^z=>Foi' oth,er caSea see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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be compétent évidence to make a prima fade case of the crime as known 
In this country. 

[Ed. Note.— For otlier cases, see Extradition, Cent. Dig. §§ 15, 16; 
Dec. Dig. <®=14. 

For otlier définitions, see Words and Phrases, First Séries, Similar 
Purposes.] 

4. CONSTITUTIONAI, LaW <@=>73 — JUDICIAL POWEES EXTRADITION QUESTION 

FoK Seceetaey or State. 

Whether a demanding country may be trusted to llve up to its treaty 
obligation, that one whose extradition is demanded stiall not be tried or 
punisbed for a political offense, is a question for the Secretary of State. 

[Ed. Kote. — For other cases, see Gonstitutional Law, Cent. Dig. §§ 134- 
137; Dec. Dig. ®=573.] 

In the matter of the application for extradition of Ignatius T. T. 
Lincoln. Hearing on writs of habeas corpus and certiorari after 
holding for extradition. 

Pratt, Koehler & Boyle, of New York City (Addison S. Pratt and 
Morris Cukor, both of New York City, of counsel), for petitioner. 
Charles Fox, of New York City, for demanding govemment. 

CHATFIELD, District Judge. The petitioner has been held by a 
judge of this court, sitting as commissioner, to await the action of the 
Department of State, upon an application to extradite him to the 
county of London, England, in the kingdom of Great Britain and Ire- 
land, upon charges of forgery and obtaining money on false pre- 
tenses through the utterance of paper known to him to be forged. He 
has been brought before this court upon a writ of habeas corpus and 
also a writ of certiorari, and return has been made to both writs by 
the production of the petitioner in court, and by présentation of the 
varions papers and warrants constituting the record of the hearing 
up to and including the order of the judge as commissioner. 

Upon this return, the petitioner has asked for his discharge, alleg- 
ing certain defects which he daims appear upon the face of the record, 
but traversing none of the facts, and the matter has been therefore 
submitted upon the record without additional testimony. The grounds 
urged by the petitioner will be referred to in order. 

The petitioner claims that the record does not contain sufficient 
proof of the charges of forgery, the uttering of forged papers, or the 
obtaining of moneys thereby, to make possible the finding that a crime 
has apparently been committed. 

[ 1 ] No distinction has been made in arguing the writs between the 
writ of habeas corpus and the writ of certiorari, and it is not con- 
sidered that the writ of certiorari furnishes to the court any wider 
range of détermination, upon the sufficiency of the facts shown, than 
does the writ of habeas corpus in this sort of a proceeding. 

[2] It has been decided in In re Luis Oteiza v. Cortes, 136 U. S. 
330, 10 Sup. Ct. 1031, 34 L.Ed. 464, and In re Krojanker et al. (C. 
C.) 44 Fed. 482, that upon a writ of habeas corpus questions as to the 
weight and effect of compétent évidence will not be considered. In 
Grin V. Shine, 187 U. S. 191, 23 Sup. Ct. 98, 47 L. Ed. 130, the Su- 
prême Court of the United States looked into the entire record, in 
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order to see if there was compétent évidence to support each proposi- 
tion found by the commissioner, and whether thèse propositions com- 
prised the necessary essentials of the crimes charged. But although 
thus going into the évidence, the court held merely that each conclu- 
sion was based upon some évidence, and that the weight and credi- 
bility thereof could not be collaterally attacked under a virrit of habeas 
corpus. 

In the présent case the court has examined the record, and it appears 
that the conclusions of the commissioner, in ail the essential éléments 
of his finding, were based upon some évidence which was compétent 
for the purpose, and which he had the right to treat as crédible, in his 
discrétion. His finding, therefore, that there is reasonable cause to 
hold that the crimes charged were apparently committed in the county 
of London, England, is conclusive upon that point in this proceeding. 

Nothing has been urged to show that thèse crimes are not to be con- 
sidered as comprising the same essential éléments which are denoted 
by the words "forgery," etc., in the sensé in which they are used in 
this country and in this district ; and there is therefore no error of law 
which is apparent upon the face of tlie record in the conclusions f rom 
the facts presented. 

The petitioner questions the sufHciency of the évidence as to iden- 
tity. Again, this is a question of fact, and should be clearly and defi- 
nitely determined. Similarity of name, handwriting, and photograph, 
coupled with direct identification thereof, and with uncontradicted 
statements as to the whereabouts of the accused and his history, which 
in gênerai coïncide with what is known of the défendant petitioner, 
f urnish sufficiently strict proof , if found crédible by the commissioner. 
The record fails, furthermore, to show any actual contradiction or 
plea that the défendant is not the person wanted. 

[3] The petitioner objects to the sufficiency of the documents pro- 
duced and ofl:ered in évidence from the courts in London, as authenti- 
cated by tlie Under Secretary of State for the Home Department and 
by the American ambassador, and this point was passed upon by the 
commissioner upon objection at the hearing. 

The case of In re Behrendt (C. C.) 22 Fed. 699, decided in this cir- 
cuit in 1884, and In re Luis Oteiza v. Cortes, supra, recite the stat- 
utes and pass upon the sufficiency of a certificate by the principal 
diplomatie officer of the United States to make the documents admis- 
sible in this country as évidence upon the question of probable cause 
as to the commission of a crime in tlie country to which extradition 
is asked. 

In the présent case, as in the cases cited, the words "similar pur- 
poses," when limited to an attempt to prove a charge of forgery or 
uttering of forged instruments, refer to the crimes so denominated 
in the Treaty of July 12, 1889 (26 Stat. 1508), amending article 10 of 
the Treaty of August 9, 1842 (8 Stat. 576), and not to an extradition 
hearing in the country making the demand. 

Section 5 of the laws of August 3, 1882 (22 Stat. 215, c. 378) which 
provides for the certificate referred to, is evidently based upon section 
5271, R. S. (Comp. St. 1913, § 10111). Section 5271, which is repealed 
by section 6 of this law, uses tlie woi-ds "similar purposes" with direct 
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référence to "évidence of criminality of ,the person so apprehended," 
and the meantng of the later statute is plainly the same. 

Section 5270, R. S. (Comp. St. 1913, § 10110), provides that the 
person charged shall be committed to jail, if held, "there to remain 
until such surrender sliall be made." Under section 5273, R. S. 
(Comp. St. 1913, § 10119), lie may be released, however, upon appli- 
cation to a judge, unless delivered up and conveyed out of the United 
States within two calendar months after such commitment. 

The order of the court, under section 5270, is to be made if the 
évidence is deemed "sufficient to sustain the charges under the pro- 
visions of the proper treaty." The charges before the court are the 
accusations of crime. The action of the Secretary of State is "ac- 
cording to the stipulations of the treaty." 

This gives full effect to article 10 of the Treaty of August 9, 1842, 
providing that only upon suiFicient compétent évidence to make out a 
prima facie case of the crime charged in the place where the hearing 
is held shall the défendant be held for extradition. The certificates 
attached show the papers certified to be sufficient to make out the 
crime as known in the foreign jurisdiction, and the conclusions of the 
magistrate, where the hearing is held, must also be based upon évidence 
sufficient to make out the crime as known in that jurisdiction. The 
rights of the alleged criminal will thus certainly be protected, even 
though the définition of the crime itself or the necessary requisites 
to make up the charge may differ slightly between the two places. 

As to this objection, therefore, the question must be disposed of in 
precisely the same manner as those previously considered, and the 
conclusions of the judge sitting as commissioner upheld, for the évi- 
dence presented, as found by the judge upon the hearing, makes out 
a prima facie case of the crimes as known in this jurisdiction and 
also in the county of London, England. 

[4] But one other point is raised, and this might be more difficult 
of détermination if it could be considered by this court. At the end 
of the hearing, the accused asked an adjournment in order to pro- 
duce évidence to show that he was being extradited for political rea- 
sons. It was admitted upon the record by the accused that the treaty 
with Great Britain made it impossible for Great Britain, while giving 
full force and effect to the treaty, to try or even to detain or arrest 
the accused upon any other charge than those for which extradition 
had been asked. It was also admitted that the treaty was in force, 
and that the courts of Great Britain must be assumed by the courts 
of the United States and the Department of State of this country to 
be exercising the same jurisdiction as at other times, and that the 
State of war existing between Great Britain and other nations had 
not interfered with the administration of justice in the civil courts. 
Nor did the accused suggest that there was likelihood of interférence 
with the civil courts of Great Britain before his case should be dis- 
posed of, if extradition should follow. But the accused did offer, as 
a reason why extradition should not be granted, that the so-callcd 
crimiiral charges had not been urged against him until after certain 
œatters of a political nature, particularly incited by publications of 
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his in the United States, had led the government o£ Great Britaîn to 
désire his punishment and to seek to interfère with his further pub- 
lic utterances. He therefore asked leave to prove that, even if ex- 
tradited upon a criminal charge and tried therefor, the prosecution 
would be animated by the endeavor to make him endure punishment 
from political motives, and that no criminal proceedings were de- 
sired or had been set in motion, except as a cloak for reaching him 
upon charges that were not an extraditable offense. He bases this 
upon the language of article 2 of the Treaty of July 12, 1889, which 
is as follows : 

"A fugitive criminal shall not be surrendered, if tlie offense in respect of 
wlilch liis surrender is demanded be one of a political character, or if he 
proves tbat the réquisition for bis surrender bas in fact been made with a 
View to try or punisli him for an ofEense of a political character." 26 Stat. 
1509. 

It does not seem that this question can be disposed of or should 
be disposed of by the court. The application for extradition is made 
to the government of the United States through the Department of 
State. The warrant of extradition must actually be executed by the 
Department of State, until the prisoner is delivered to the proper offi- 
cer of the demanding government. The court is concerned solely with 
the question of the charge of crime, and that crime, as bas 
been said, must be one known as a crime in the place where 
the hearing was held. If it be shown that the acts charged as crime 
indicate a political offense, and not a criminal one, as known to the 
jurisdiction holding the hearing, then certainly the court could not 
find that there was probable cause as to the commission of a crime. 
This would involve considering whether the offense as charged is 
political or criminal. 

But it is not a part of the court proceedings nor of the hearing 
upon the charge of crime to exercise discrétion as to whether the crim- 
inal charge is a cloak for political action, nor whether the request is 
made in good faith. Such matters should be left to the Department 
of State. The government of the United States, through the Secre- 
tary of State, should détermine whether the foreign government is in 
fact able to exercise its civil powers, and whether diplomatie and 
treaty relations are being carried out and respected in such a way that 
it is safe to surrender an alleged criminal under a treaty. 

It is thought by the court that application to the Secretary of State 
of the United States will furnish full protection against the delivery 
of the accused to any government which will not live up to its treaty 
obligations, and that the Secretary of State will be fully satisfied (be- 
fore delivering the accused to the demanding government) that he is 
wanted (in the légal sensé of that term) upon a criminal charge, that 
it is not sought to secure him from a country upon which he is depend- 
ing as an asylum because of political matters, and that the treaty is 
not actually used as a subterfuge. 

If adjoûrnment is necessary to allow the accused in this case to 
investigate the propriety of his extradition, that application should 
be made to the Department of State, and not to the court. 
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In re ARNOLD. 
(District Court, D. Xew Jersey. December 3, 1915.) 

1. Bankbtjptcy <S=»409 — Geounds fob Eefusing Dischabge — FailubI! to 

Keep Books. 

The natural resuit oî the failure of a bankrupt to keep books showing his 
business transactions being to conceal Ms financial condition, such may be 
presumed to bave been hls intention ; but the presumption Is subject to 
rebuttal, and if the court is of the opinion, either from évidence or from 
the circumstances of the case, that he did not Intend concealment, he 
should not be denied a diseharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 739, 752-757 ; 
Dec. Dig. <®=»409.] 

2. Bankhuptcy <S=»414 — Gbounds fob Refusing Dischaeqe — Failuee to 

Keep Books. 

A bankrupt was engaged in business as a building contracter in a 
small way for six months, during which time he built three small build- 
ings, on which he worked himself; the only Indebtedness contracted in 
so doing being to subcontractors, who were secured under the mechanic's 
lien law. Held, that under such circumstances hls failure to keep books 
did not évidence an intention to conceal his financial condition, which 
should deprive hlm of his right to a discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. <g=j4:14.] 

In Bankruptcy. In the matter of Walter Arnold, bankrupt. On 
exceptions to and motion to confirm report of spécial master recom- 
mending discharge. Exceptions overruled, and discharge granted. 

Howard H. Williams, of New York City, for trustée and objecting 
creditor. 

De Meza & Crâne, of Plainfield, N. J., for bankrupt. 

HAIGHT, District Judge. The only spécification of objections to 
the bankrupt's discharge which needs more than a passing considéra- 
tion is that dealing with his failure to keep books of account or records. 
It would require a vivid imagination to conclude that payments of 
small sums from time to time, from wages, on account of overdue 
board bills, and payments to materialmen, who were secured by the 
mechanic's lien law of New Jersey, were made with intent to hinder, 
delay, or defraud the bankrupt's creditors. Nor can I find any such 
inconsistency in the bankrupt's testimony as to warrant a finding that 
he made a false oath in the bankruptcy proceedings. 

[1] The bankrupt was in business for about six months as a build- 
ing contractor, and during that time was engaged in executing three 
small building contracts, one of which was witli his f ather. He admit- 
tedly kept no books of account whatever, except onë in which he re- 
corded the time on the various jobs. He had no bank account during 
the time that he was in business, and apparently the only records of 
indebtedness which he retained at ail during that time were unpaid 
bills. Bills which were not paid in cash were apparently paid by his 
father's checks. Such work as he did not do himself on thèse con- 
tracts was performed by subcontractors. The latter gave him bids 

@=3For other cases see same toplc & KEY-NUMBBB In ail Kejr-Numbered Digeats & Indexes 



76 228 FEDERAL REPORTER 

in writing, which he accepted by letters. He kept no copy of the let- 
ters. The above constituted the only records to which resort could 
bave been had for the purpose of ascertaining his financial condition. 
I will assume that from them alone such condition could not hâve been 
ascertained. The Bankruptcy Act (section 14b) provides that a bank- 
rupt shall be refused a discharge if he has "with intent to conceal his 
financial condition, destroyed, concealed, or failed to keep books of 
account or records from which such condition might be ascertained." 
Corap. St. 1913, § 9598. 

The important considération îs, therefore, whether the bankrupt's 
failure to keep books of account or more complète records was with 
an intent to conceal his financial condition. The natural and probable 
conséquence of such failure would be to conceal his financial condition, 
for manifestly, if there were no books or records from which it could 
be ascertained, it would be concealed. The Circuit Court of Appeals 
of this circuit has recently held (In re Janavitz, 219 Fed. 876, 135 C. 
C. A. 546) in respect to this provision of the Bankruptcy Act that a 
bankrupt is properly chargeable with intending the natural and proba- 
ble conséquences of his own acts and omissions, but that testimony 
is compétent to réfute the presumption. No testimony was offered 
in this case to show why the books and more complète records were 
not kept, which would bave been the most direct way to overcome the 
above-mentioned presumption. I do not think, however, that direct 
évidence is essential to overcome the presumption, but that if, in the 
absence of such évidence, the court, from ail the facts and circum- 
stances, is of the opinion that the bankrupt's failure to keep books and 
records was not with intent to conceal his financial condition, then a 
discharge should not be denied him. 

[2] The bankrupt's business, as the spécial master found, was not 
such as would necessarily require him to keep books of account. In 
fact, it is very common for builders operating in country districts, on 
a small scale as this bankrupt was, not to keep books of account. The 
contracts which he had were small, he was in business for only a short 
time, and as to one of the contracts his only real financial connection 
was in respect to the labor on the carpenter work. As to the other 
contracts, the bids which he received from subcontractors constituted 
the extent of his pecuniary obligations, and as ail such contractors 
were secured by the mechanic's lien law of New Jersey (Act June 14, 
1898 [P. L. p. 538]), his financial condition would bave been of little 
concern to them. 'The business which he conducted was of such a na- 
ture and so small in amount that I am convinced that his failure to 
keep books or more complète records was not with any intent to con- 
ceal his financial condition. 

The master's report will accordîngly be confirmed, and the bankrupt 
granted a discharge. 
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UNITED STATES v. BLAIE-MTJRDOCK CO. et aL 
pistrict Court, N. D. California, First Division. October 27, 1915.) 

No. 5750. 

1. CONSPIEACY ©=328 PbOOUKINQ ENLISTMENT in roREIQN SERVICE. 

The Brlstish consul gênerai in San Francisco, by direction of his govem- 
ment, publislied a notice calling to actual service the Royal Naval Ré- 
serve. Some 600 men responded, but few of whom were in fact reserves, 
but ail were registered. The consul gênerai procured the services of de- 
fendants, who organized a voluntary association under the name of 
British Friendly Association and established an office. The register of 
names was turned over to sueh association, vi^ith instructions (1) to send 
only British subjects who had had military training; (2) to maUe no en- 
gagements of any description whatever ; (.S) to glve no pay or advance ; 
(4) to make no solicitation ; (5) not to send more than 50 men at a time ; 
(6) to require such proof of British nationality as such men were usually 
able to give ; (7) to give no information as to pay, allotments, etc. ; and 
(8) to e.xamine the men to see if they were physically suitable. Thèse 
instructions were obeyed by défendants, who communicated with the per- 
sons whose names were on the register, paid the board and lodglng of 
those who responded until their examlnation, sent those found "suitable" 
to New York, and paid their transportation and sustenance on the way. 
AU funds were furnished by the consul gênerai. It was the expectation 
of défendants that the men would proeeed from New Yorli, under direc- 
tion of the consul gênerai there, to England, and there enlist in the Brit- 
ish service, and such was the intention of most of the men. Held, that 
défendants were gullty of a conspiracy to violate Criminal Code (Act 
March 4, 1909, c. 321) § 10, 35 Stat. 1089 (Comp. St. 1913, § 10174), which 
provides that "whoever, within the territory or jurisdiction of the United 
States, » * * hires or retains another person to * • * go beyond 
the limits or jurisdiction of the United States with intent to be enlisted 
or entered in the service of any forelgn prince, state, colony, district, or 
people as a soldier or as a marine or seaman on board of any vessel of 
war," etc., sliall be guilty of a criminal offense; that, while the arrange- 
ment was probably designed to évade the letter of the statuts, it was 
clearly the intention to violate it in substance. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dlg. §§ 40, 41; Dec. 
Dig. <S=>28.] 

2. Neuteality Laws ®=33 — Offejsises — "Hike de Retain." 

The phrase "hire or retain," as used in Criminal Code, § 10, maklng 
it a crimmal offense to hire or retain any person to go beyond the limits 
of the United States with intent to be enlisted in a forelgn militai^ or 
naval service, defined. 

[Ed. Note. — For other cases, see Neutrality Laws, Cent. Dig. §§ 3-8; 
Dec. Dig. ©=3.] 

Criminal prosecution by the United States against the Blair-Murdock 
Company, Ralph K. Blair, Thomas Addis, C. D. Lawrence, Harry G. 
Lane, and Kenneth Croft. Judgment of conviction against défendants 
Blair and Addis, and of acquittai as to ail other défendants. 

John W. Preston, U. S. Atty., of San Francisco, Cal. 
J. J. Dunne, J. R. Jones, H. G. W. Dinkelspiel, and George A. Mc- 
Gowan, ail of San Francisco, Cal., for défendants. 

^zaFoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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On Motion to Direct Verdict 

DOOLING, District Judge. The défendants are charged in two 
counts with having conspired to violate section 10 of the Criminal Code, 
and with having performed certain overt acts in furtherance of such 
conspiracy and to effect and accomplish the object thereof. It is charg- 
ed generally in the first count that they conspired to hire, and retain 
within the territory of the United States certain persons in the indict- 
ment named, in number 25, and divers other persons to the grand jury 
unknown, to go beyond the Hmits and jurisdiction of the United States, 
Mrith the intent on the part of such persons to enlist and enter into the 
service of a foreign prince, to wit, the king of Great Britain and Ireland, 
as soldiers. The second count avers the same facts, except that it is 
therein stated that the intent of such persons was to enhst in the service 
of the king of Great Britain and Ireland as marines and seamen on 
board a vessel or vessels of war. 

Upon the impanelment of the jury, as you will remember, the case 
took a rather unusual tum. An agreed statement of facts was present- 
ed, with the stipulation that the court might consider such facts and 
the law applicable thereto, and, in the language of the stipulation, "in- 
struct the verdict which the jury shall render in said cause." There- 
upon the facts agreed upon as being the facts in the case were presented 
to the jury, and the jury was then excused until such time as the court 
would be prepared to "instruct the verdict," as provided for in the stip- 
ulation. Thereafter counsel for the respective parties argued the mat- 
ters involved herein before the court, in the absence of the jury, and 
the court having fully considered ail thç facts agreed upon, and the law 
applicable thereto, is now prepared so "to instruct the verdict which 
tlie jury shall render herein." 

[ 1 ] The défendants are charged with conspiracy. The section of the 
Criminal Code under which this charge is laid is as foUows : 

"Sec. 37. If two or more persona conspire elther to commit any offense 
agalnst tlie United States, or to defraud the United States In any manner or 
for any purpose, and one or more of such parties do any aet .to efCect the 
object of the conspiracy, each of the parties to such conspiracy shall be fmed 
not more than ten thousand dollars, or Imprlsoned not more than two years, 
or both." Comp. St. 1913, § 10201. 

The offense against the United States which the défendants are 
charged with having conspired to commit is that denounced by section 
10 of the Criminal Code. This section, in so far as applicable hère is 
as f ollows : 

"Whoever, within the territory or jurisdiction of the United States, 
* * * hlres or retalns another person * * * to go beyond the limits or 
jurisdiction Of the United States with intent to be enlisted or entered in the 
service of any foreign prince, state, colony, district or people, as a soldier, 
or as a marine or seaman on board of any vessel of war, shall be flried not 
more than one thousand dollars and imprlsoned not more than three years." 

The jury will observe that the indictment does not aver that défend- 
ants violated this section, but that they conspired to violate it. It may 
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not be amiss to state at the outset that section 10 is designed to protect 
the sovereignty of the United States, and could be violated as well a,t 
a time of universal peace, as it could be at a time of almost gênerai 
war. In other words, it is not essential to a violation of this section 
that war should exist anywhere at the time of such violation, although 
in times of war among other nations with which this government is 
at peace a violation of the section on behalf of one of the belligerents, 
by hiring or retaining men hère to go abroad with intent to enlist in 
the army or navy of such belligerent and assist in carrying on the war 
against other nations with which this government is upon friendly 
terms, might well be regarded by the government with greater gravity, 
as rendering more difficult its position as a neutral power. 

With thèse preliminary observations, it may be well now to glance 
briefly at the f acts that are complained of hère. It is stipulated : That 
the kingdom of Great Britain and her allies were at ail the times men- 
tioned, and at ail times subséquent to August 1, 1914, in a state of 
war with the German empire and her allies, and that the king of Great 
Britain and Ireland was, at ail the times mentioned, desirdus of the 
return to Great Britain of British subjects for employment in the army 
and navy and in the various branches of the national service of ail 
kinds. That Great Britain has no laws providing for compulsory 
military or naval service, and that the men named in the indictment 
concerning whom the défendants are said to hâve conspired were not 
reserves of the British army or navy. That A. Carnegie Ross, the 
British consul gênerai at San Francisco, at the outbreak of the war, 
caused to be published in the Examiner and Chronicle of this city the 
following notice: 

"Notice. 

"His Majesty, King George the Fifth, has issued a proclamation ordering 
that the Koyal Naval Reserve be called into actual service. 

"Notice is hereby given that ail men in the Royal Naval Reserve who are 
absent from the British Islands are liable to serve in the British Navy If 
called upon by the offlcer eommanding any of His Majesty's ships. 

"Royal Naval Resen-e men serving in merchant shlps abroad are to report 
themselves to the senior British Naval Officer at whatever port they may be 
at; failing that, to the flrst British Naval Officer they may meet or to the 
nearest Registrar of Naval Reserves on arrivai in the British Isles. 

"Royal Naval Reserve men abroad not serving in merchant vessels are to 
report themselves to the nearest British Naval, Consular or Colonial Offlcer 
forthwith. 

"August 2, 1914. A. Carnegie Ross, H. B. M. Consul-General." 

And that at the same time a news item appeared in said papers as 
f ollows : 

"The news that the government of Great Britain had summoned ail naval 
reserves to immediately report for duty excited the greatest interest and pa- 
triotism yesterday amongst the many thousands of Great Britain's subjects 
who are résident in San Francisco. Great numbers of naval reservists report- 
ed wlthin a few hours at the consulats in the Hansford building in Market 
Street. 

"The order for moMlization of the reserves was recelved by Consul General 
A. Carnegie Ross at noon and was immediately published in the extra éditions 
of the newspapers. The instruc-tions recelved take thé form of a spécial ad- 
miralty order calling on ail réserves of the Royal British N^iyy Immediately 
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to report to tlielr senior British naval officer, or fnlling thnt, to tlae flrst Brlt- 
Ish naval officer they meet. Tliose net aboard a ship are to report forthwitb. 
to the British Consulate." 

That a large number of people responded to said notices, only about 
six of whom were reserves. That said consul gênerai, on or about 
March 15, 1915, procured the services of défendants Blair and Addis, 
and of one Harris, who rented and furnishcd a room in San Francisco 
as an office, under the name of the "British Friendly Association," 
the furniture therefor being, rented from Indianapolis Furniture Com- 
pany, and that thereafter Blair and Addis removed said office to an- 
other place in San Francisco, and returned said furniture. That Har- 
ris was in charge of said office until its removal, and Blair thereafter. 
That letter heads were printed for the use of said Association, and 
were used by Harris, vvith the knowledge of Blair and Addis, in its 
correspondence and other business transactions. That the British 
Friendly Association was an unincorporated concern, organized with 
the consent of said consul gênerai, and composed of Blair, Addis, and 
Harris, and the expenses of said organization were paid from the 
funds of the British government through said consul gênerai. That 
said Association had no other business, and was organized for no 
other purpose, than to facilitate the transportation to New York of 
British subjects, sound in body and limb. That at ail times between 
August 1, 1914, and March 18, 1915, the said consul gênerai kept a 
register upon which was entered the name and address of persons 
calling at the consulate to inquire concerning military service, and when 
said association opened its office the said register was by said consul 
gênerai, to the knowledge of défendants Blair and Addis, intrusted tern- 
porarily to said Harris, accompanied by the f oUowing instructions ; 

"1. To send only British subjects who had had military training. 
"2. To malce no engagements of any description whatever. 
"3. To give no pay or advance. 
"4. To make no solicitation. 
"5. Not to send more than 50 men at a tlme. 

"6. To require such proof of British nationallty as such men are usually 
able to give. 
"7. They were to give no Information as to pay, allotments, etc. 
"8. The men were to be examined to see if they were physically suitable." 

That said register remained continuously in the possession of Harris 
until about May 27, 1915, when he left the state, at which time it was 
turned over to défendant Blair, in whose possession it remained until 
he returned it to the said consul gênerai, who has voluntarily produced 
it hère in court. 

It apjsears from an inspection of said register that it is made up 
of 23 sheets of paper, containing hsted the names and addresses of 
something over 600 persons, together with a column indicating the 
nature of their previous military or naval services. The sheets are 
fastened together at one corner. Three of the sheets bear the heading 
"Volunteers" ; eight are headed "Army Volunteers"; one is headed 
"Volunteers-^Army" ; three are headed "Army Volunteers and Ex- 
Soldiers"; tWo are headed "Army Reserve"; one is headed '"Royal 
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Naval Reserve"; one bears the heading "Naval Reserve"; tvvo are 
headed "Royal Navy Volunteers" ; and two are headed "Volunteers for 
Nurses." 

The name of the défendant Blair appears under the head of "Volun- 
teers," and that of défendant Addis under the head of "Volunteers 
for Nurses." It is further stipulated that Harris, to the knowledge 
of défendants Blair and Addis, opened correspondence and communi- 
cations with the persons named in said register; that the said consul 
gênerai and the attachés of the consulate referred inquiring individuals 
to the défendant Blair, giving them the address of the said Associa- 
tion; that there were printed for the use of said Association blank 
receipts in the foUowing form: 
"$ San Francisco 1915. 

"Recelved from R. K. Blair $ for sustenance wtiile in San Francisco 

awaiting departure and |9.10 for sustenance during trip to New York. 

ti n 

— and also blank cards as follows: 

"Name No 

"Address Age 

"Birthplace • 

"Présent occupation 

"Previous occupation and expérience at home or elsewhere 



"Hâve you any famlly bere? 



That the défendant Blair, with funds of the British government, fur- 
nished through the said consul gênerai, purchased at various times 
railroad tickets to New York aggregating 83, for which he paid in ail 
$5,373.80, and that ail of said tickets were used in transporting men 
claiming to be British subjects, and who claimed to hâve served in 
time past in either the army or navy of Great Britain, and who had 
passed a physical examination by défendant Addis, a physician, and 
that some of the tickets were used for transporting to New York the 
men whose names are set forth in the indictment. That the British 
Friendly Association caused to be transported in this manner 155 men. 
That each of the men named in the indictment signed a receipt as fol- 
lows: 

"Recelved from R. K. Blair ? for sustenance whlle in San Francisco, 

awaiting departure, and $9.10 for sustenance during trip to New York." 

That the amounts set eut in said receipts varied as to the sustenance 
in San Francisco, but ail of them recited the receipt of $9.10 for sus- 
tenance during the trip to New York. That for each of said men 
named in the indictment there was filled out one of the cards hereto- 
fore mentioned, and ail of said cards showed some previous service, 
either in the navy or in some military organization. That pending 
physical examination, and after examination and pending transporta- 
tion, board and lodging were provided for the men, and the expense 
thereof paid by the British government in the same manner that the 
other expenses were paid, and that for such purpose défendant Blair, 
prior to the transportation of the men named in the indictment, made 
a contract with a firm at 735 Harrison street, in San Francisco, to 
228 F.— 6 
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board and lodge men at the rate of $3.50 per week, and défendant 
Lane, claiming, to act for défendant Blair, also made arrangements 
with a Mrs. Lee at 735A Harrison street to lodge men — as many as 
20 or 25 at a time — at $1.25 each per week. That some of the men 
named in the indictment boarded and lodged at thèse places, and the 
expense thereof was paid by the British government in the same man- 
ner. That défendant Croft was designated by défendant Blair to hold 
the tickets and sustenance money of 27 men, among whom were those 
named in the indictment, transported as aforesaid, and who left on 
June 16, 1915, destined for New York. That one Seamens performed 
a similar service upon a prior occasion. That the sum of $9.10 ad- 
vanced to each man for sustenance while on the trip to New York 
was not paid to the men directly, but was delivered in bulk to the de- 
fendant Croft, who gave it out to the men 50 cents and $1 at a time 
during the trip to New York. That this party was detained at Chicago 
by spécial agents of the United States, but afterwards proceeded to 
New York. That while in Chicago défendant Croft sent the foUow- 
ing telegrams, which were received by défendant Blair: 

"B146 CH 22 Chicago, 111., 19—11:21 a. m. 

"R. K, Blair, British Friendly Ass., 68 Fremont, San Francisco: Held up 
hère by fédéral authoritles for investigation ueed further funds for parties 
sustenance wire hundred Room eight flve niue Fédéral Building. 

"Kenueth Croft." 

"297 D 11 CoUect Chicago, Ills., 4:12 p. m. 19. 

"R. K. Blair, Brltlsh Friendly Association, Sixty-Eight Fremont Street, San 
Francisco, Calif.: Party twenty-three strong proceeded New York three P. 
M. Follovving later." 

"C274 CHVN 5 ONL SP Chicago, Ills., June 20, 1915. 

"R. K. Blair, 68 Fremont St., San Francisco, Cal.: Looked for word re- 
sponding my wires reporting détention and final satisfactory dispatch of 
party papers hère fuU of matter and news sent New York mentionlng me 
prominently making procédure through New York impossible for me owing to 
Personal matter I spoke about conseçiuently remainlng hère tlU can make 
arrangements will Write fuUy. Croft 1047P." 

That the party arrived in New York on June 22, 1915, and on the 
next day some of them appeared before a man called Captain Roche 
at the British consulate, where a second physical examination was had, 
and where those passing such examination received an envelope which 
was to be exchanged at the dock for a steamship ticket to Liverpool, 
England. That ail British soldiers and seamen, colonial or otherwise, 
receive a daily pay and may receive pensions and allotments when 
their service is terminated. Thèse facts were known both to défend- 
ants and the men transported, except that the rate of daily pay, or 
whether the same had been increased, was not known to any of the 
défendants. That it was a fact that défendants Blair and Addis sup- 
posed, believed, and presumed that the transported men would enlist 
in the military or naval service of Great Britain, and it was the in- 
dividual intent of a majority of said transported men to enlist in 
such service. That among the letters written by Harris was one 
which was hère produced. It is as foUows: 
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"British Friendly Association, 59 Sherwood Building, 21 Fine Street, 
"San Francisco, California, Wed., 31st March, 1&15. 
"Dear Sir: I hâve just heard from tlie doctor, asklng me to cancel the 
appolntments made for thls evening, as he Is unable to attend. I am very 
sorry to hâve to put you ofE ; but if I do not hear to the contrarj', I shaU 
take it for granted that you will be along to-morrow (Thursday) evening, at 
elglit o'clock — Plne street entrance. 

"Faithfully, W. K. Harris. 

"Mr. Herbert Ernest Dakln, 2418 Washington Street, San Francisco." 

That Cook, one of the men named in the indictment, was an Ameri- 
can citizen, but falsely stated to défendants Blair and Addis that he 
was a British subject, and had served in a military organization in 
England. That Stables, another of such men, was a British subject, 
but an enlisted man of the American army, which latter fact he con- 
cealed from said défendants. That Robert Johnson was formerly 
enlisted in the American navy under the name of Watson, but is a 
British subject, and was a déserter from the British navy. That 
ail the others, so far as known, are British subjects. That the de- 
fendants also are ail British subjects, but none of them are reserves. 
That no proof of the military or naval service of the men named in 
the indictment was required or produced, other than what appears 
from the statement furnished by the men and shown on the cards 
before mentioned. That in the German empire, the French republic, 
the Austria-Hungarian empire, the kingdom of Italy, the Russian 
empire, and the kingdom o£ Servia there hâve been at ail the times 
mentioned laws enforced for the compulsory service of their sub- 
jects in their armies and navies, and the subjects of those countries in 
the United States hâve heretofore, and during the times mentioned in 
the indictment, returned freely from the United States to their coun- 
tries for military service as required by their respective laws, and 
hâve been aided and assisted thereto by their respective consular and 
diplomatie officers. That at none of the times mentioned in the indict- 
ment was it expressly said by défendants, or any of them, in words, 
to any of the men transported to New York, that they, the said trans- 
ported men, should enlist or enter themselves in the service of Great 
Britain as soldiers, sailors, or marines. 

Thèse, then, briefly stated, gentlemen, are the facts that are before 
us. It remains now to consider them in the light of the law. That 
some of the défendants, and particularly Blair and Addis, were act- 
ing in concert and with a; well-defined purpose on their part to ac- 
complish some certain things, does not admit of doubt. Together they 
formed the British Friendly Association, the purpose of which was to 
transport to New York British subjects sound in body and limb. It 
is not to be conceived, and, indeed, ail of the circumstances négative 
any such conception that they expected the journey of the men so 
transported to end at New York. The ultimate destination of thèse 
men was some point in the British empire, and the défendants knew 
it, and were jointly engaged in sending them there. This phase of 
the case, therefore, présents no difficulty. The grave question is 
whether the défendants in doing what they did were engaged in a 
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crimînal conspiracy. They had associated themselves together to trans- 
port to New York British subjects, sound in body and limb, whose ulti- 
mate destination was England, and at least a majority of whom in- 
tended to enlist there in the military or naval service, and ail of whom 
the défendants supposed, believed, and presumed would so enlist. 
The language of the statute is : 

"Whoever wàthin the territory or jurisdiction of the United States * * • 
hires or retalns another person to go beyond the limits or jurisdiction of 
the United States with intent to be enlisted or entered in the service of any 
foreign prince," etc. 

[2] It is not necessary for us to inquire hère just what is meant by 
the words "to enlist," as it is stipulated that it was the intent of a 
majority of the men transported to enlist, and this must be taken to 
mean "to enlist" in the sensé used in the statute, whatever that may 
be. The only difficulty that really présents itself is to détermine what 
is meant by the words "hires or retains another person to go beyond 
the limits or jurisdiction of the United .States." And, indeed, as it 
was the manifest purpose and intention of défendants that those sent 
by them from San Francisco should go beyond the limits of the 
United States, and as it was equally the purpose of the men so sent 
to go beyond such limits, our inquiry is narrowed to the ascertainment 
of the meaning of the words "hires or retains," as used in the statute, 
and to determining whether such meaning applies to the things for the 
doing of which the défendants were associated. To hire in its ordi- 
nary signification, and we should hère seek no other, means : 

"To contract for the labor and services of, for a compensation ; to engage 
the services of, employ for vvages, saiary, or other considération ; to engage 
the Interest of, agrée to pay for the desired action or conduct of." 

And this has been the meaning of the word since it was fiirst used 
in the statute in question and its predecessors. It is not essential to 
a hiring that the considération be pecuniary, or that it be paid at 
once. In a case tried in 1855, involving the construction of this stat- 
ute (United States v. Hertz, Fed. Cas. No. 15,357), the court instructed 
the jury as foUows: 

"The hiring or retaining does not necessarUy include the payment of money 
on the part of him who hires or retains another. He may hire or retain a per- 
.son with an agreement that he shall pay wages when the services shall hâve 
been performed. A person may be hired or retained to go beyond the limits 
of the United States, with a certain intent, though he is only to reeeive hig 
pay after he has gone beyond the limits of the United States with that intent. 
Moreover, it is not necessary that the considération of the lilring shall be 
money. To give a person a railroad ticket, that cost $4, and board and iodge 
him for a week, is as good, as a considération for the contract of hiring, as to 
pay him the money with which he could buy the raiiroad ticket and pay for 
his board himself." 

And in an exhaustive opinion rendered by Attorney General Cush- 
ing in that same year is found the following : 

"It is possible that he may hâve supposed that a solemn contract of hiring 
In the United States Is necessary to constitute the offense. That would be a 
mère delusion. The words of the statute are 'hire or retain.' It is true our 
act of Congress does not expressly say, as the British act of Parliament 
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does, 'whether any enlistment money, pay, or reward shall hâve been glven 
or not' ; nor was It necessary to insert thèse words. A party may be retained 
by verbal promise, or by invitation, for a declared or known purpose. If 
such a statute could be evaded or set at naught by elaborate contrlvances to 
engage without enllsting, to retain wlthout hiring, to invite wlthout recruit- 
ing, to pay recniiting money in fact, but under the name of board, passage 
money, expenses, or the like, it would be Idle to pass acts of Congress for the 
punlshment of this or any other offense." 

I hâve adopted thèse quotations because they seem to me to state 
accurately the raeaning of the law, to be well within its terms, and 
to afford the only construction that will render it effective for the 
purpose for which it was intended. 

It must be observed that the prohibition of the statute is not aimed 
at the hiring or retaining, by or of citizens of this country alone, but 
at the hiring or retaining by any person whomsoever of any other 
person. It is to be observed, further, that the hiring or retaining 
must be to go w^ithout the Umits of this country with intent to enHst. 
The fact that other countries, having laws for compulsory military 
service, bave assisted their subjects in this country to retum to their 
native land, is a false quantity hère, and one vi^ith which we bave 
nothing to do. It throws no light upon the questions which we are to 
consider. The case on trial must be determined upon its own partic- 
ular facts, without regard to what bas been donc either hère or else- 
where by persons not included in the présent indictment. Nor is there 
hère involved any question as to the right of individuals to go from 
this country either singly or in groups to another country with intent 
there to enhst. The sole question hère is : Do the facts bef ore us show 
a conspiracy on the part of défendants to violate the statute which 
we bave been considering? 

What are the salient facts ? The king of Great Britain and Ireland 
was desirous of the return to bis kingdom of British subjects for em- 
ployment in the army and navy and in various branches of the na- 
tional services of ail kinds, and the British consul gênerai at San 
Francisco caused to be published a notice calling into actual service 
the Royal Naval Reserve. A large number of persons responded, few 
of whom were in fact reserves. The consul gênerai, however, kept 
a register of ail persons calling on him to inquire concerning military 
service, and upon this register were the names and addresses of over 
600 individuals under various headings, such as "Volunteers," "Army 
Volunteers," "Army Volunteers and Ex-Soldiers," "Army Reserve," 
"Royal Naval Volunteers," and "Volunteers for Nurses." The de- 
fendants Blair and Addis, with one Harris, with the consent of the 
consul gênerai, organized the British Friendly Association, and thèse 
lists were turned over to Harris, who was in charge of the office of 
the Association, and who with the knowledge of Blair and Addis open- 
ed correspondence with the persons whose names were upon the lists. 
After Harris left the lists were in the custody of Blair, whose name 
appeared on one of them under the heading "Volunteers." The men 
who came to the Friendly Association's office were examined as to 
their physical condition by défendant Addis, who is a physician, and 
whose name is on the list of "Volunteers for Nurses." Ail the ex- 
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penses were paid with the money of the British government, furnished' 
through the consul gênerai, who, when he turned the lists over to 
Harris, accompanied them with the instructions : 

"To send only Britisli subjects with military trainlng;" "to make no en- 
gagements of any description wliatever; to give no pay or advance;" "to 
make no solicita tion ;" "not to send more tlian 50 men at a time;" "to re- 
quire sucli proof of Britisli nationallty as such men are usually able to give :" 
"to give no information as to pay, allotments, etc. ;" and "to examine tlie men 
to ses if they were pliysically suitable." 

It would be taxing credulity to the utmost to urge that, with the 
lists and instructions, the défendants did not know that what was 
sought by the consul gênerai was men who would go to England there 
to enlist in the military or naval service. They were "to give no pay 
or advance." It is not stated, "Pay or advance for what?" They 
were "to make no engagements of any description whatever." It is 
not stated in the instructions what they were to do in this regard, but 
they were to examine the men to see if they were suitable, and to 
send them on, not more than 50 at a time. Evidently, while under 
the instructions they could make no engagements, they certainly could 
come to some understanding with the men that they should be sent 
forward for some purpose for which, after a physical examination, 
they were found to be "suitable." They were "to give no informa- 
tion as to pay, allotments, etc." "Pay or allotments" for what? The 
instructions do not state, but the facts show that ail British soldiers and 
seamen receive a daily pay and may receive pensions and allotments 
after their service is terminated, and that this was known both by de- 
fendants and by the men transported. The men, pending and after 
examination, were kept at boarding and lodgîng houses until a suffi- 
cient number was assembled for "orderly transportation." Ail this 
was designed, and défendants knew it, to secure men to return to Great 
Britain and enlist. They examined the men, boarded them, lodged 
them, transported them in squads to New York, where they expected 
them to report to the British consul for further examination and fur- 
ther transportation. Défendants knew what they expected the men to 
do, and the men in turn knew what was expected of them. Défend- 
ants, in the language of the stipulation, supposed, presumed, and be- 
lieved that the men would go to England and there enlist in the mil- 
itary or naval service, and a majority of the men intended to do so. 
They were furnished board, lodging, and transportation for that rea- 
son alone. The ofifer of défendants was, even though never put into 
words : 

"If you men, having been found after examination physically suitable, vFlll 
go to England and enlist, we will furnish yoù with board and lodging while 
you are hère awaiting examination and transportation, and we will furnish 
you with transportation to New York, and susteuance during the trip." 

And this ofïer the men accepted by sùbmitting to examination, by 
accepting board, lodging, sustenance, and transppfitation, with the in- 
tent in the majority of them, at least, to do the thing desired. It 
would be to look only to the form, in utter disregard of the substance, to 
accept as a sulïicient response to ail thefee facts the statement that at 
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no time did défendants, or any of them, expressly say in words to 
any of the men that they should enlist in the service of Great Britain 
as soldiers, sailors, or marines, just as it would be to regard the form 
alone, and disregard the substance, to believe, in view of ail the facts, 
that when the consul gênerai turned over to Harris of the Friendly 
Association the lists of so-called "Volunteers," with the manifest in- 
tention that they should be used, the instructions accompanying them 
were designed for any other purpose than to secure hère men to go 
beyond the limits of the United States for enlistment, without appear- 
ing to hâve violated the law — to accomplish in fact the results against 
vi'hich the statute is directed, and to do the things therein forbidden 
without appearing to do so. While, theref ore, it may be true that they 
believed they Mrere acting within the law, I am of the opinion, for 
the reasons stated, that some of the défendants did enter into the con- 
spiracy as charged in the indictment, and that défendant Blair, for the 
purpose of eftecting, the object thereof, committed some of the overt 
acts charged. 

There is no évidence to connect défendant Blair-Murdock Company 
or défendant Lawrence with this conspiracy. The défendants Croft 
and Lane participated in it, but the government does not ask for a ver- 
dict against them, and it was so stated in open court. Because of such 
statement, the case was not argued for them by their counsel. Under 
thèse circumstances it would be manifestly unfair to direct a verdict 
against them. There is before the court a motion on behalf of ail 
the défendants to direct a verdict in their favor. This motion will 
be granted as to Blair-Murdock Company and C. D. Lawrence for 
lack of évidence, and as to Harry G. Lane and Kenneth Croft for the 
reasons above suggested. As to défendants Ralph K. Blair and Thom- 
as Addis it will be granted as to the second count and denied as to 
the first; this, for the reason that, while défendants are charged in 
two counts, there was in reality but one conspiracy. As it appears 
that most of the men named in the indictment claimed to hâve former- 
ly served in the army, I shall confine the adverse verdict to the fîrst 
count. 

The jury will therefore, in accordance with the stipulation of the 
parties and thèse instructions, render a gênerai verdict of not guilty 
as to défendants Blair-Murdock Company, C. D. Lawrence, Harry G. 
Lane, and Kenneth Croft. As to the défendants Ralph K. Blair and 
Thomas Addis you will return a verdict of guilty upon the first count 
-and not guilty upon the second. 
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Bx parte WHITH. 

(District Court, D. New Hampshire. November 30, 1915.) 

No. 173. 

1. Domicile <S=s>4 — Change — ^Intent. 

Assuming that a member of tbe army may change his domicile, and 
establish it at any place he sees fit, If not ineonsistent witb the military 
situation, Lis intention to change must be clear, and must be associated 
with something fixed and established as indicating such a purpose. 

[Ed. Note. — For other cases, see Domicile, Cent. Dig. §§ 5-23; Dec. 
Dig. ®=>4.] 

2. Taxation <S=>106 — Pebsons Subjœct to Poll Tax — "Inhabitant" — "Domi- 

cile." 

Laws N. H. 1913, c. 82, § 1, provldes that a poil tax of $2 shall be aa- 
sessed on every maie inhabitant of the state wlthin certain âges. Pub. 
St. N. H. 1901, c. 2, § 2, provides that words and phrases, except technl- 
cal words and words whlch hâve acqulred a pecullar meaning, shall be 
construed according to the common usage of the language, and section 6 
provides that the word "Inhabitant" may mean a résident or person 
dwelling and havlng his home In any city, town, or place. An offlcer 
in the Coast Artillery branch of the Army, who had a parental domicile 
in New York, where he retumed at the expiration of each term of en- 
llstment, and where, after the death of his parents, he had a room with 
his sisters, was stationed at Ft. Stark. After his marriage to a New 
Hampshire woman he maintained an apartment in the city of Portsmouth 
because of the lack of facilitles at the fort, and by spécial military au- 
thorization spent several nights a week there. Held, that he was not 
subject to the poll tax, even assuming that a member of the army is so far 
independent that he may for certain purposea establish a domicile or rési- 
dence away from his military locality, as there is no substantial dlfCer- 
ence between domicile and inhabitancy, and statutes usiiig the word "In- 
habitant" In imposing a poll tax mean "domicile" in its ordinary sensé, 
which présupposes an élément of more or less permanency, and that the 
military situation was inconsistent with any supposed permanency of 
domicile in the city of Portsmouth and away from the offlcer's station 
of duty. 

[Ed. Note. — For other cases, see Taxation, Cent Dig. § 204; Dec. 
Dig. <@=100. 

For other définitions, see Words and Phrases, First and Second Séries, 
Domicile ; Inhabitant.] 

Pétition by John P. White for a writ of habeas corpus. Petitioner 
disclaarged. 

Fred H. Brown, U. S. Atty., of Somersworth, N. H., for petitioner. 
J. R. Waldron, of Portsmouth, N. H., for respondent. 

ALDRICH, District Judge. In 1915 the city of Portsmouth as- 
sessed a poll tax against the petitioner, which he refused to pay, upon 
the ground that he was an officer of the United States army in actual 
service, having résidence in New York, and not in Portsmouth. Upon 

@=3For other cases see same topic & KBÏ-NUMBER la ail Key-Numbered Digests &, Tudexea 
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such refusai he was taken into custody, upon a warrant of the city 
collecter, and was thereafterwards committed to the Rockingham 
county jail, from which custody he seeks relief through a pétition 
for habeas corpus, upon the claim that his détention is unlawful. At 
the time the tax was assessed the petitioner was a sergeant in the 
Coast Artillery branch of the United States Army stationed at Ft. 
Stark, in the town of Newcastle, in New Hampshire. Ft. Stark is a 
subfort of Ft. Constitution, both having been ceded to the United 
States for military purposes. 

The petitioner was bom in New York City, where he lived with his 
parents until he enlisted in 1899. His first service was at Ft. Ethan 
Allen; then in the Philippine Islands; afterwards re-enlisting from 
New York City and serving at Ft. Terry, in New York, and Ft. War- 
ren, in Massachusetts. He has remained in the service a very large 
part of the time since his enlistment in 1899, and at the expiration of 
each enlistment term he has returned to New York. After his service 
at Ft. Warren he went to New York and remained out of service for 
nine months, when he again re-enlisted in 1909 for a term of three 
years and was ordered to Ft. Constitution. At the expiration of his 
three-year term he re-enlisted, and wâs given a ten days furlough and 
went to New York. At the expiration of his term in 1915 he again 
re-enlisted, and was given a furlough in order that he might go to 
New York and New Jersey for a period of twenty days. After the 
death of his parents he had a room with his sisters in New York, 
which he in part furnished. 

While there is no spécifie finding of the fact of résidence, inhabit- 
ancy, or domicile in New York, the findings are substantially to that 
end, and we infer for the purposes of the décision hère that such was 
the fact, unless his New York domicile has been terminated by his 
marriage to a New Hampshire woman, whose résidence before mar- 
riage was at North Conway, N. H. Since such marriage the petitioner 
himself has had quarters at the fort, and has used his government 
allowance for subsistence there. It is said by the master that he is 
entitled to quarters for himself and wife at the fort, but because of 
the lack of facilities there he has maintained a home for her in a 
tenement in the city of Portsmouth. 

The findings of the master exclude the idea that the arrangement 
for the apartment in Portsmouth is permanent, with the intention of 
making Portsmouth the petitioner's home. The petitioner's service at 
the fort is constant, except that he spends three or four nights a week 
at the apartment upon spécial military authorization. 

It is apparent that the master in his findings was influenced some- 
what by the view that the military service at Ft. Stark was temporary, 
subject to change under orders from superior officers at any moment, 
when service of the military arm was needed at other places. That 
view must be perfectly correct, as a gênerai proposition, for the rea- 
son that, from the very nature of the duty which they hâve assumed, 
members of such service are constantly subject to orders. 

Counsel on both sides hâve ably covered varions phases of possible 
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questions, and hâve cited authorities having spécial référence to the 
power of the gênerai government to protect its military arm, as a nec- 
essary instrumentalîty for the protection of rights, and as an instru- 
ment of government défense. 

It is quite s.ufficient to say that the authorities and the reasoning 
upon the subject abundantly establish the gênerai proposition that the 
government arm, as a necessary government instrumentality, may and 
should be protected f rom unreasonable and unwarrantable interférence. 

The gênerai proposition that the présence of the army in a particu- 
lar locality is not of its Own volition, and is presumably only tempo- 
rary, is probably subject to the qualification that actual résidence of 
raembers of the army in a given locality may be of such a fixed and 
permanent character as to exclude altogether the idea of domicile or 
résidence in any other locality, and to the further qualification that, 
though one in the military service is subject to the orders of superior 
officers, the circumstances may be such that he remains so far sui juris, 
as to matters not involved in his military duties, that he may, if he so 
desires, change his domicile and establish it at any place he sees fit. 
Thus it is apparent that there is no hard and fast rule governing ail 
cases. 

[1] Assuming the proposition that a member of the army may 
change his domicile, if not inconsistent with the military situation, to 
be one based upon reason, and established by the authorities, it still 
remains that the intention to change must be clear, and must be asso- 
ciated with something fixed and established as indicating such a pur- 
pose, and the circumstances in this case are against such an idea. 

Questions as to local taxation of a member of the United States 
Army cannot be disassociated from considérations of public policy. 
The Court of Appeals for the First Circuit, in deciding against the 

United States in Gill, Collector, v. Bartlett, 224 Fed. 927, 928, C. 

C. A. , was simply stating a plain proposition with référence to 

government power to tax private rights when, in speaking of property 
rights, it said that: 

"The imposition of a tax imposed by a government Is a bnrden upon private 
Interests laid upon private property under the necessary exercise of an ar- 
bitrary power, and because of the character ofthe power exercised, the rule 
is universal that, when the question arises whether giveu property should be 
held subject to the burden, the taxing power must make it clear that the 
statute was inteuded to cover the property in question." 

The principle that the intention must be clear applies as well to 
Personal taxation as to property taxation. 

While the United States attorney, who represents the petitioner, 
does not contend against the idea that a soldier may hâve a domicile 
apart from the fédéral station where his service is being rendered 
which may subject his property to State taxation, and that he may 
change it, he does strongly contend that a soldier in actual service is 
a government instrumentality, and therefore not subject to restraints 
incident to the imposition and collection of a poil tax. 

It is urged that the power of the United States government to pro- 



EX PARTE WHITE 91 

tect its soldiers from arrest and imprisonment for a poli tax is an 
inhérent, essential, and necessary power, and that the récognition of 
the right of local governments to imprison its soldiers for nonpayment 
of a poil tax would tend to inefiiciency, and to the destruction of the 
independence of the fédéral military arm; that the résidence of a 
soldier in such a sensé must be referred to the military station over 
which the United States exercises exclusive jurisdiction; that there 
can be no résidence elsewhere for purposes of personal taxation ; and, 
therefore, that considérations with respect to domicile do not enter 
at ail into the question of the right of the paramount government to 
protect its military arm from restraints of liberty and burdens, not 
incident to crime, but from burdens and restraints, affecting personal 
liberty, imposed by local governments through their taxing powers 
for local money purposes. 

It is quite probable that, under logical analysis, the authorities sus- 
tain such contention. Webster v. Seymour, 8 Vt. 135, 138, 139; 
Opinion of Justices, 1 Metc. (Mass.) 580, 583 ; 1 Cooley on Taxation, 
84, 130; 2 Story on the Constitution, ,§§ 1224, 1227; Com. v. Clary, 
8 Mass. 72, 77; Company v. Ivowe, 114 U. S. 525, 534, 5 Sup. Ct. 995, 
29 L. Ed. 264; McCulloch v. Maryland, 4 Wheat. 316, 429, 4 L. Ed. 
579; Weston v. City Council, 2 Pet. 449, 7 U Ed. 481; Society v. 
Coite, 6 Wall. 594, 18 L. Ed. 897; Thompson v. Railroad, 9 Wall. 
579, 19 L. Ed. 792; Railroad v. Peniston, 18 Wall. 5, 21 L. Ed. 787; 
Dobbins v. Commissioner, 16 Pet. 435, 10 L. Ed> 1022 ; Searight v. 
Stokes, 3 How. 151, 11 L. Ed. 537; Bank v. Comm., 9 Wall. 353, 19 
E. Ed. 701 : Collecter v. Day, U Wall. 113, 20 L. Ed. 122; Pundt v. 
Pendleton (D. C.) 167 Fed. 997; Crandall v. Nevada, 6 Wall. 35, 18 
L. Ed. 745 ; Hylton v. U. S., 3 Dali. 171, 1 L. Ed. 556; S A. & E. Ency. 
142; 6Cyc. 349; 14 Cyc. 849. 

[2] While not questioning the broad and apparently essential theory 
that a soldier is a government instrumentality whose personal rési- 
dence, or status, when viewed in respect to restraints of personal lib- 
erty, not based upon a charge of crime, must be referred to the sta- 
tion at which the government service is being rendered, I am not quite 
sure that any of the cases cover a situation precisely like the one in 
question hère, because the theory of the city of Portsmouth is that the 
petitioner was permissibly and authoritatively away from the military 
station under leave granted by his superior offîcers, not in défiance 
of military authority, but under such circumstances that he might 
establish and maintain a domicile or inhabitancy outside the military 
station and away from his original domicile in New York. Therefore 
I am inclined to dispose of this case under the question whether the 
petitioner in fact had a domicile in the city of Portsmouth. 

Having assumed that the fédéral government may protect its army 
against unreasonable interférence, whether it results from unwarrant- 
able local taxation or from any other unreasonable interférence, and 
having assumed, on the other hand, that a member of the army is so 
far sui juris and so far independent that he may for certain purposes 
establish a donûcile or résidence away from his military locality, pro- 
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vided it does not interfère with his military service, ît only remaîns for 
purposes of décision to consider the question whether the New Hamp- 
shire statutes should be construed as intending and authorizing a poil 
tax within the limits of New Hampshire under the facts and the domi- 
ciliary circumstances of this case. 

It is quite true that the original New Hampshire statute is gênerai. 
It déclares that : 

"AU maie poils from twenty-one to seventy years of âge are llable to be 
taxed, except paupers, insane persons, and others exempt by spécial provisions 
of Law." P. S. N. H. c. 55, § 1. 

Still, notwithstanding the sweeping terms of the older New Hamp- 
shire statutes, if they were the statutes upon which the présent rights 
should dépend, it would hardly be urged that they were intended to 
cover itinérant maie persons who happened to be in a given New 
Hampshire locality on the day on which taxes are required to be as- 
sessed, and this without regard to whether tliey were in the military 
service or not. 

The reasonable view would be that the idea of the right to tax a 
person présupposes some substantial élément of permanency, and New 
Hampshire judicial expression, and the judicial reasoning and ex- 
pression elsewhere, are that way. 

The New Hampshire statutory right to tax must, of course, be 
determined with référence to the constitutional provision which gives 
the Législature power to tax, and thus the statute of 1830, which did 
not use the constitutional désignation of ail the inhabitants of and rési- 
dents within the state, but the désignation of each maie poil, was 
construed by the justices, though dealing with a question in respect to 
aliens, as having référence to the constitutional term inhabitants and 
résidents, as used in their ordinary sensé, and not as including ail 
résidents. Opinion of Justices, 8 N. H. 573. See also Davis v. School 
District, 44 N. H. 398, 405 ; Orr v. Quimby, 54 N. H. 590, 620, 637; 
Herriman v. Stowers, 43 Me. 497; Jacobs Law of Domicil, § 5L 

Moreover, the Législature of New Hampshire, apparently recogniz- 
ing the idea that the right to assess a tax upon poils should rest upon 
explicit and practical statutory désignation, rather than upon judicial 
interprétation under the Constitution, expressly embodied the term 
every maie inhabitant of the state, in the statute of 1913, which is the 
statute under which the tax in question was assessed (chapter 82, § 

1, Session Laws 1913), and it should not be forgotten that châpter 

2, § 6, of the Public Laws of New Hampshire, a chapter on the con- 
struction of statutes, déclares that the word "inhabitant" may mean 
a résident or person dwelling and having his home in any city, town 
or place, and it should also be borne in mind that the preceding sec- 
tion 2 of the same chapter déclares that words and phrases shall be 
construed according to the common and approved usage of the lan- 
guage, except as to technical words of a peculiar meaning. 

It is clear that since the interprétation of the statute of 1830, and 
especially since the broadened provision of the statute of 1913, that 
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there has been no New Hampshire purpose to arbitrarily tax each 
maie poil regardless of the question of inhabitancy, and that the idea 
of inhabitancy is to be accepted in the ordinary sensé. It is also clear 
that the term "inhabitancy" has référence to that of domicile, and 
that the question of domicile is largely controlled by intention with 
more or less résidence (Moore v. Wilkins, 10 N. H. 452, 456), and 
that such résidence must at least bave a permanency beyond that in- 
volved in a temporary purpose, and an inhabitancy which is necessarily 
subordinate to an authority which at any moment may terminate it, 
and move the person to other parts of the national domain. 

Passing the difficulty of giving the term "domicile" a définition 
(Jacobs, Law of Domicil, §§ 57-77) which shall cover ail cases, it is 
safe enough to assume that in the New Hampshire sensé, and in the 
fédéral sensé as well, domicile and inhabitancy are synonymous, and 
that the New Hampshire view of inhabitancy, Hke that of Massachu- 
setts (Borland v. City of Boston, 132 Mass. 89, 93, 42 Am. Rep. 424), 
is that there is no substantial diflference between domicile and inhab- 
itancy, and that statutes which use the word "inhabitant" in establish- 
ing the right to impose a poil tax mean domicile in its ordinary sensé, 
with the idea recognized everywhere, whether the term "domicile" 
or "inhabitancy" is used, that it at least présupposes an élément of 
more or less permanency. See Stockton v. Staples, 66 Me. 197 ; Wood- 
ard V. Isham, 43 Vt. 123; Parsons v. City of Bangor, 61 Me. 457; 
Crawford v. Wilson, 4 Barb. 504, 519; Culbertson v. Board of Com- 
missioners of Floyd County, 52 Ind. 361, 367; Cooley on Taxation 
(3d Ed.) 641 ; Desty, 293 ; Judson on Taxation, 529, 530. 

The idea of permanency and situs is recognized in the tax laws with 
respect to property in quasi situations of transit, and the property 
principle has, of course, analogous bearing. Lumber Co. v. Columbia, 
62 N. H. 286; Coe v. Errol, 62 N. H. 303; Coe v. Errol, 116 U. S. 
517, 6 Sup. et. 475, 29 L. Ed. 715. 

Coming now to the facts of domicile, or inhabitancy, and to that 
phase of the contention that the inhabitancy or domicile in the city 
of Portsmouth was under authority or permission of the fédéral gov- 
ernment, rather than in défiance of its authority, it must be said that 
there is nothing in the record, or in the circumstances, which warrants 
the assumption that the government intended a local domicile or inhab- 
itancy, away from the military station, which should become perma- 
nent, in the sensé that military usefulness should be subordinated to 
local Personal taxation. 

Now, as to the main fact of the intention on the part of the peti- 
tioner. It is clear that there was no definite purpose to make the 
Portsmouth résidence, such as it was, a permanent résidence. The pe- 
titioner had a parental domicile in New York, and to establish a 
change for any purpose the intention must be clear. Hère the military 
situation was altogether inconsistent with the élément of any supposed 
permanency in the city of Portsmouth and away from the station of 
duty. Under such circumstances, the domicile of the husband would 
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not foUow that of the wife under an arbitrary rule; and maintaining 
the apartment in Portsmouth that his wife might live there, and that 
he might visit her under leave when the circumstances should permit, 
must be accepted as a mère incident of his military status, and one 
entirely subordinate to his duty to the government, when viewed in 
respect to personal taxation and the restraints of personal liberty, in- 
volved in the enforcement of a personal tax, which necessarily would 
interfère with the free performance of a paramount duty. 

The petitioner should be discharged from custody under city and 
State authority ; and it is so ordered. 



In re MOCK. 

(District Court, S. D. Mississippi. June, 1915.) 

BANKEtrPTCT ®=»348 — Liens — Statutoby Lien of Landlokd. 

Under Civ. Code La. art. 2705, giving a landlord a lien for rent on the 
movable property of the lessee on the premises, which under subséquent 
articles Is of higher privilège than wage claims, where the landlord of a 
bankmpt distrained for rent before the bankruptcy, the property being 
lâter turned over by the sheriff to the trustée, the latter took it sub- 
Ject to the lien, and only the surplus, if any, is subject to distribution 
and to the preferred claims of wage-earners. 

[Ed. Note. — ror other cases, see Bankruptcy, Cent. Dlg. § 536; Dec. 
Dlg. <g=:»348.] 

In Bankruptcy. In the matter of Vernon Mock, bankrupt. On re- 
view of order of référée allowing pétition of landlord. Affirmed. 

The finding of facts and conclusions of law of Référée West were as 
f ollows : 

Mrs. Mary D'Antonl, the landlord distrained for rent In arrears in the 
proper state court of Louisiane, and the sheriff of Concordia parish, in that 
State, levled upon the property of the bankmpt in his business as a saloon 
keeper in Vidalia, La., and took possession of the same, and held it until 
after adjudication of bankruptcy in Mississippi, where the debtor resided, 
when he delivered it to the trustée in bankruptcy of this court. ïhe contro- 
versy hère presented is whether the wage-earners shall be paid prior to the 
landlord, as is provided by section 64 of the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 563 [Comp. St. 1913, § 9648]), or whether, because of the 
distraint before the bankruptcy, the landlord is first to be paid. There are 
not sufficient funds with which to pay both classes of the creditors mentioned ; 
so, if the landlord is first to be paid, nothing wlll be in hand for the wage- 
earners, and vice versa. 

Section 64 of the act provides what debts shall hâve priority, and redtes 
the order of distribution; and as to the two classes hère mentioned, the 
wage-earner is entitled to priority over the landlord. The proposition hère 
for détermination is one that has caused considérable difficulty in the admin- 
istration of bankruptcy estâtes, for it présents the controversy of "priority 
versus liens." Section 67 of the Act (Comp. St. 1913, § 9651) provides that an 

^=3For other cases see same toplc & KKY-NUMBBR In aU Key-Numbered Dlgests & Indexes 
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adjudication of bankruptcy within four months shall render Invalid liens ob- 
talned through légal proceedings within that time. If the lien had in ttie 
instant case is one obtalned through légal proceedings, then the question 
hère presented is easy of solution, for then the wage-eamer would clearly be 
entitled to priority of payment over the landlord. 

The Suprême Court of the United States, in the case of Henderson v. 
Mayer, 28 Am. Banlvr. Kep. 387, 225 U. S. 630, 32 Sup. Ct. 699, 56 L. Ed. 1233, 
recently held that such a lien had under the statute of Georgia was not 
obtalned through légal proceedings, and was not set aslde by the adjudication 
of bankruptcy. The statutes of Louisiana are as libéral In their protection to 
landlords as are those of Georgia and Mississippi, referred to in that case. 
It is my judgment, therefore, that, the lien not being set aside by the adju- 
dication, the property passed to the trustée charged with the lien already 
flxed upon it by the dlstralnt. 

Collier on Bankruptcy (lOth Ed.) 1914, p. 885, says: "Many cases seem to 
hold the broad doctrine that thèse priorities (costs, taxes, debts due States, 
wages, etc.) are superlor to valid liens. Thia may be doubted, even where 
property vested in the trustée is sold free and clear of incurobrances. Sec- 
tion 64b has been construed as referring to the disbursement of the pro- 
ceeds of unincumbered property, and not to the proceeds of • property in- 
cumbered by valid liens." On page 886 on the same authority it Is said: 
"It Is true that the whole estate is or may be marshaled and administered 
and Uens paid through the trustée. But the rule that the bankrupt's assets 
corne to his trustée charged with ail bona fide liens, even If within the four 
months' period, seems to négative the doctrine of the cases cited at the be- 
ginning of thls paragraph. The question is often one of extrême difflculty. 
* * * The lien creditor Is prior in right, and should therefore, unless di- 
rectly benefited by the acts or dlsbursements for which priority is clalmed, 
be prior in distribution." Referring to the payment of wages the same au- 
thority says, on page 901: "But such clalms are not usually prior to valid 
vested liens." Again, on page 908: "Where a priority is sought under a 
State statute it must be determlned under the laws of that state. If the state 
law gives a lien, and it continues after bankruptcy, the priority exists in 
effect, though not in name ; the property becomes charged with the lien, and 
paragraph 64, strictly speaking, does not apply. In connection, too, para- 
graph 67, on liens avoided by the adjudication, should be consulted. It must 
be remembered, too, that this subdivision has no application where the state 
statute gives priority to a class already given priority by the bankruptcy 
law. The Bankruptcy Act not only contrôla the state law in case of abso- 
lute conflict, but by its express régulation of thèse priorities excludes the 
state law altogether. Subject to thèse exceptions, if the state law gives a 
priority the same must be recognized In the bankruptcy proceedings. The 
Bankruptcy Act expressly recognizes the existence of state statutes, and 
makes them the basis for allowing priority of payment to certain classes of 
claims. The priority should be clearly evidenced by some statutory provi- 
sion, or by a judicial rule so definitely establlshed as to hâve the force of a 
statute." 

Article 2705 of the Civil Code of Louisiana provides: "The lessor has, for 
the payment of his rent, and other obligations of the lease, a right of pledge 
on the movable effects of the lessee, which are found on the property 
leased. * * * And in the case of houses and other édifices, It Includes 
the fumiture of the lessee, and the merchandise contained in the house or 
apartment, if it be a store or shop." Articles 2706 and 2707 extend the right 
to the movables of third parties contained In the premises by their own 
consent. Article S190 provides that pri^àleges are either gênerai or spécial 
on movables; and article 3191 states what thèse gênerai privilèges are, and 
gives their rank, among which will be found "the salaries of clerks, secre- 
taries, and other persons," etc., ranking as class No. 6. The landlord's privi- 
lège is not mentioned in those articles, as being a gênerai one, for the rea- 
son that it is provided for in a subséquent article as being a "spécial one." 
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Article 3218 provides: "The right which the lessor bas over the products of 
the estate, and on the movables which are found on the place leased, for 
his rent is of a higher nature than a mère privilège. The latter Is only 
enlorced on the price arising from the sale of the movables to which it 
applies. It does net enable the créditer to take or keep the effects them- 
selves specially. The lessor, on the contrary, may take the effects themselves 
and retain them untll he is paid." Spécial privilèges, therefore, outrank 
gênerai privilèges; the landlord being in the former class, and a wage- 
earner in the latter. Article 3254 says: "If the movable property, not subject 
to any spécial privilège, Is sufficient to pay the debts which hâve a gên- 
erai privilège on the movables, those debts are to be paid in the following 
order: * * * 6. Salaries of clerks, secretarles, etc." 

A reading of the articles mentioned, together vcith others upon the same 
subject, convinces me that the landlord has a lien, or spécial privilège, as it 
is called in Louisiana ; and if he enforces that spécial privilège by a dis- 
traint, then he has done everything In his power to flx the same. It 
clearly appears to me, therefore, that Mrs. D'Antoni should be paid in ad- 
vanee of the wage-earners; and, the property having corne to the trustée 
charged vpith this valid lien, she is to be paid accordingly, instead of as pro- 
vided in section 64 of the act. 

A. H. Geisenberger, of Natchez, Miss., and Calhoun & Reeves, of 
Vidalia, La., for petitioner. 
Charles F. Engle, of Natchez, Miss., opposed. 

NILES, District Judge. I find no error in the finding of the référée, 
and his conclusions are aifirmed. 
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TJNITED STATES v. KKUEGBH. 
(Circuit Court of Appeals, Eighth Circuit November 15, 1915.) 

No. 4439. 
Public Lands <g=>138 — Stjit for Oancellation of Patent — Feaudulent Err- 

TRY — BONA FiDE PUfiCHASEB. 

A tract of land was patented under an entry whicli was fraudulent, in 
that it was supported by false affidavits tliat the land was unoccupied, 
unimproved, and not claimed adversely, whereas in (act it was then and 
had been for mauy years occupied under a conveyance from a railroad 
Company as land passing under a grant and was hlghly improved. The 
alHdavits tbat tbe land was unoccupied were required by tbe rules of 
the department, and the acceptance of the entry was based thereon. 
Whlle under the later rulings of the Land Department tbe laud dld not 
pass under the grant because of a then subsisting valld pre-emption 
thereon, subsequently abandoned, the occupant under the deed from the 
railroad company was given by Act March 3, 1887, c. 376, § 5, 24 Stat. 557 
(Comp. St. 1913, § 4899), a preferred right to purchase the same at the 
government priée, but he was not notlfied and glven an opportunlty to 
exercise such rlgbt on the holding that the land did not pass under the 
grant, as required by the rules of the department, because of the false 
affidavits that there was no adverse elalm. Held, that défendant, who 
purchased the land under the entry, was not protected as a bona fide 
purehaser, but was charged by the adverse occupaucy, and the recorded 
eonveyances under whlch it was held, with notice of tUe fraudulent 
character of the entry, and that the United States was entitled to a can- 
cellation of the patent. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dig. <®=138. 

Cancellatlon of patent to public lands, see note to Hartman v. Warren, 
22 C. C. A. 38.] 

Appeal from the District Court of the United States for the District 
of Colorado ; John A. Riner, Judge. 

Suit in equity by the United States against Emma T. Krueger. De- 
cree for défendant, and complainànt appeals. Reversed. 

J. I. Hollingsworth, Asst. U. S. Atty., of Denver, Colo. (Harry B. 
Tedrow, U. S. Atty., of Boulder, Colo., and E. B. Lacy, Asst. U. S. 
Atty., of Denver, Colo., on tlie brief). 

William V. Hodges, of Denver, Colo. (L,. J. Williams, of Denver, 
Colo., on the brief), for appellee. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This is an action by the United States 
to cancel for fraud a patent for the west half of the northeast quarter, 
section 17, township S north, range 69 west, I^rimer county, Colo., 
issued June 6, 1910, to William E. Moses. Appellee had judgment 
below, and appellant appeals. 

The f ollowing facts appear from the record : 

On September 2, 1909, one William E. Moses filed in the local 
land office at Denver, Colo., an application to enter the land above 

©=aFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
228 F.— 7 



98 228 FEDERAL REPORTER 

described by the use of soldiers' additional homestead scrip. In said 
application the applicant stated that he was not acquainted with the 
character of the land, but that the same was unoccupied and unira- 
proved by any person claiming the same other than himself. The 
appHcation was accompanied by the nonmineral afiidavit of one John 
A. Mcintyre, who in said affidavit made oath that he was well ac- 
quainted with the character of the land, and that it was not in any 
manner occupied adversely to the selector. Moses made the applica- 
tion to enter the land at the request of one Charles M. Krueger to 
whom Moses had sold the soldiers' additional scrip on which the 
land was entered for $780. Moses never had any interest in the land 
and conveyed the same to Krueger April 15, 1910. 

On April 22, 1910, Charles M. Krueger conveyed an undivided 
one-half interest in the land to Emma T. Krueger, his wife, the de- 
fendant herein, and the other undivided one-half interest to Mary 
N. Mcintyre, the sister of Emma T. Krueger and wife ol John A. 
Mcintyre, who made the nonmineral affidavit at the time the land 
was entered. On April 22, 1913, Mary N. Mcintyre conveyed her 
undivided one-half interest in the land to said Emma T. Krueger. 
Other conveyances afïecting this land are as f ollows : 

April 5, 1871, John Evans, trustée for the Denver Pacific Railway 
& Telegraph Company, conveyed the land to James Langston. By 
mesne conveyances the apparent title to tlie land vested in Perry C. 
Benson on April 6, 1904. Benson paid $1,375 cash for the land. 
When Benson acquired the same about five acres thereof had been 
cultivated. There was a fence around ail of the land except a small 
portion on the mountain side. Benson began improving the land 
as soon as he bought it, by getting the timber ofî and grading down 
the ridges. He constructed ditches and headgates for the irrigation 
of the land at an expense of $35 to $50 an acre. He moved the house 
and barn from one portion of the land to a more désirable portion 
at quite an expense. He built an implement shed, barn, henhouse, 
cave, and cistern. Thèse improvements were ail completed before 
September 2, 1909. AU the improved land has been cultivated since 
Benson owned it, sometimes by himself, and at other times by renters. 
The land was ail under iri-igation prior to 1909, aside from a few high 
places. There was a house on the land when Benson bought it. The 
occupants vacated when he took possession; another man moved in 
as his tenant. The house on the land was occupied in 1907 and 1908. 
AU the improvements were on the land in 1909 and are still there. 
Enima T. Krueger, the défendant, brought suit to eject Benson from 
the land which suit is still pending. On or about August 3, 1907, Ben- 
son received from Charles M. Krueger the following letter: 

"August 3, 1907. 
"Mr. P. 0. Benson, Loveland, Colorado — Dear Sir: Upon a search of the 
records, I flnd that you are the présent owner of the W. Va N. E. 14, Sec. 17, 
Tp. 5 N., K. 69 west of the 6th P. M., and that the title thereto is imperfect. 
If you are sufBciently Interested, I would be pleased to correspond with you 
relative to the matter and assist you in curing the defect. My charges will be 
reasonable. As to who I am, I would refer you to Messrs. Foote, Biner, Bart- 
holf, James and others of your city. 

"Respectfully, Chas. M. Krueger." 
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Benson has paid the taxes upon the land ever since he bought it. 
The people living in the house on the land had beds, tables, chairs, 
and what a person not of the wealthy class ordinarily would hâve. 
Benson testified he saw such things in the house. He conversed with 
the people in tlie house during 1904, 1905, 1906, 1907, 1908, and 
1910. When he bought the land in 1904 the agent of the company 
from which he bought the land was living there. At the trial it was 
stipulated as f ollows : 

"By aet of Congress of July 2, 1862 (12 Stat. 489), Congress granted to the 
Leavenworth, Pawnee & Western Railroad Company, a rlght of way over cer- 
tain public lands, and also certain public lands to aid in the construction of 
said railroad. That under and by virtue of a certain act of Congress of Marcb 
3, 1869, the Denver Pacific Eailway & Telegraph Company became the owner 
of and entitled to ail the rights and beneflts so granted and conferred by sald 
act of Congress of July 2, 1862, and said company selected and definitely 
located Its sald rlght of way on August 20, 1869, and so selected and definitely 
located and flxed its said rlght of way as to bring the lands involved in thia 
suit within the prlmary limits of said grant. On Aprll 13, 1866, Robert W. 
Woodward flled a certain valld pre-emption declaratory statement, numbered 
2094, as provided for in the act of Congress dated September 4, 1841 (5 Stat 
455), for the lands hereinabove described (unoffered lands), upon which final 
proof and payment was never made. That said declaratory statement was a 
valid and subsisting claim on August 20, 1869, and ail rights under and by vir- 
tue of sald pre-emption fillng of said Woodward expired by opération of law 
on July 14, 1872, up to which date said flllng was a valid and subsisting fillng." 

The défendant Emma T. Krueger testified that she paid Charles 
M. Krueger, her husband, $800 for an undivided one-half interest 
in the land; that she paid Mary N. Mcintyre $1,500 for the other 
undivided one-half interest; that the $1,500 was paid by check dated 
April 22, 1913. The défendant also testified that at the time of making 
thèse payraents she had no knowledge of the facts or circumstances 
connected with the application to enter the land ; that the first time 
she saw this land was on March 27, 1913. The witness testified that 
she did not think it was necessary to send any one to look at the 
land before she bought it. The $400 paid her husband was in cash. 
John A. Mcintyre testified that Charles M. Krueger was his attorney 
and acted for him in the matter of entering the land. There was 
other testimony given at the trial which it is not necessary to hère 
produce. We are satisfied from an examination of ail the évidence 
that the land was in the open and notorious possession of Benson at 
the time Moses applied to enter the same with soldiers' additional 
scrip; that the statement in the application and the nonmineral afi&- 
davit that the land was unoccupied, and not in the adverse possession 
of any person otlier than the selector, was false, to the knowledge of 
tlie persons applying to enter the land. We are of the opinion, there- 
f ore, that the patent should be set aside for the fraud committed against 
the United States, unless the défendant has shown that she is an 
innocent purdiaser without notice of the fraud. United States v. 
Iron & Silver Mining Co., 128 U. S. 673, 9 Sup. Ct. 195, 32 L. Ed. 
571; United States v. Minor, 114 U. S. 233, S Sup. Ct. 836, 29 E. 
Ed. 110. 

No actual notice of the fraud has been shown, but counsel for the 
United States insist that the défendant had constructive notice by 
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reason of the possession and occupancy of Benson, and the record 
of the chain of title from the Denver Pacific Railway & Telegraph 
Company to Benson, as the same appeared in the office of the county 
clerk and recorder of Larimer county, Colo., at the time she pur- 
chased an undivided interest from her husband, and also at the time 
she purchased the other undivided interest from Mrs. Mcintyre. 
The claim of counsel for the United States may be stated in this 
way: By act of Congress of July 2, 1862 (12 Stat. 489), Congress 
granted to the Leavenworth, Pawnee & Western Railroad Company, 
a right of way over certain public lands, and also certain public lands 
to aid in the construction of said railroad. By act of Congress of 
March 3, 1869, the Denver Pacific Railway & Telegraph Company 
became the owner of and entitled to ail the rights and benefits so 
granted and conferred by said act of Congress of July 2, 1862, and 
said last-named company selected and definitely located its right of 
way on August 20, 1869, and so selected and definitely located and 
fixed its said right of way so as to bring the land involved in this 
litigation within the primary limits of the grant. 

On April 13, 1866, Robert W. Woodward filed a valid pre-emption 
declaratory statement No. 2094, as provided for in the act of Congress, 
dated September 4, 1841 (5 Stat. 455), for the land involved in this 
suit, upon which final proof and payment was never made, that said 
declaratory statement was a valid and subsisting claim on August 
20, 1869, and remained so until up to July 14, 1872. The pendency 
on August 20, 1869, of this pre-emption filing of Woodward pre- 
vented title to said land from vesting in the railroad company on 
that date. Kansas Pac. Ry. Co. v. Dunnieyer, 113 U. S. 629, 5 Sup. 
Ct. 566, 28 L. Ed. 1 122. Prior to this décision the Land Department 
in construing the grant of July 2, 1862, and other like grants had held 
that under circumstances similar to the case at bar title to such land 
vested in the railroad company immediately upon the cancellation or 
f ailure of such filing. Wagstafif v. Collins, 97 Ped. 3, 38 C. C. A. 19 ; 
United States v. Winona, etc., R. R. Co., 165 U. S. 463, 17 Sup. Ct. 
368, 41 L. Ed. 789. It is claimed that relying upon this land office 
practice the beneficiaries under the grant, namely the Denver Pacific 
Railway & Telegraph Company, sold the laiid in suit to one James 
Langston on April 5, 1871, and by subséquent conveyances the ap- 
parent title was vested in one Perry C. Benson as hereinbefore stated. 
By section 5 of the act of Congress of March 3, 1887 (24 Stat. 556), 
it is provided as f oUows : 

"That where any said company shall hâve sold to cltlzens of the United 
States, ♦ * * as a part of its grant, lands not conveyed to or for the use 
of such company, said lands being the numbered sections prescrlbed in the 
grant, and being coterminous with the constructed parts of said road, and 
where the lands so sold are for any reason excepted from the opération of the 
grant to said company, it shall be lawful for the bona fide purchaser thereot 
from said company to make payment to the United States for said lands at 
the ordinary government priée for lilie lands, and thereupon patents shall 
Issue therefor to the said bona fide purchaser. Us heirs or assigns." 

It is claimed that under and by virtue of said section 5 Benson, 
the last holder of the title derived from the railroad company, had 
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the right to purchase the land in question from the United States 
at the ordinary government price, on learning that his title from the 
railroad had failed, and that he could not know this until the Land 
Department had determined that the land had been excepted from 
the opération of the grant. The third paragraph of rule 8 of the 
régulations of the Land Department for carrying into efïect section 5 
of the act of March 3, 1887, reads as f ollows : 

"No entry wlll be allowed under thls section until it shall hâve been flnally 
determined by this department that the land vvas excepted from the grant." 
Act March 3, 1887 ; 8 Land Dec. Dept Int. 348 ; Miller v. Tacoma Land Oo., 
29 Land Dec. Dept. Int 633. 

The Commissioner of the General Land Office did not détermine 
that the land in suit was excepted from the opération of the grant 
of July 2, 1862, and March 3, 1869, until April 8, 1910, when he 
decided that Moses was entitled to enter the land under his applica- 
tion of September 2, 1909. Until said date Benson had a right to 
assume that the land was his by virtue of his purchase from the 
railroad company. This being so, there was no duty cast upon him 
to secure a further title by purchase from the government. Ramsey 
V. Tacoma Land Co., 196 U. S. 360, 25 Sup. Ct. 286, 49 L. Ed, 513 ; 
Miller V. Tacoma Land Co., 29 Land Dec. Dept. Int. 633. The Land 
Department had no means of knowing that any one was occupying 
or claiming the land in suit under a deed from the railroad company 
or otherwise, unless and until such facts should be brought to its at- 
tention. To cover such situations the rules and régulations of the 
Land Department in force at the time Krueger caused to be filed in 
the land office the application of Moses required such applicant to 
make a showing as to whether or not any one was occupying the land 
applied for or claiming the same adversely to the selector. 36 Land 
Dec. Dept. Int. 278. And the Land Department had a right to rely 
upon the applicant for this information. Léonard v. Lennox, 181 Fed. 
761, 104 C. C. A. 296; United States v. Miner, 114 U. S. 238, S Sup. 
Ct. 836, 29 L. Ed. 110. Therefore, if the application of Moses to 
enter the land had stated that Benson was in possession or occupied 
the land, Benson would hâve been given notice of the application and 
he would hâve had the right to purchase the same under section 5 
of the act of March 3, 1887. Miller v. Tacoma Land Co., 29 Land 
Dec. Dept. Int. 633 ; Fox v. Petrun, décision by the Secretary March 
12, 1914. It is further claimed that défendant was chargeable with 
the notice of the Act of March 3, 1887. Gertgens v. O'Connor, 191 
U. S. 237, 24 Sup. Ct. 94, 48 L. Ed. 163 ; Ramsey v. Tacoma Land 
Co., 196 U. S. 360, 25 Sup. Ct. 286, 49 L. Ed. 513. 

It is now claimed that if the défendant, before taking title to the 
land in suit and paying therefor, had inquired of Benson or his ten- 
ants, she would hâve learned the fact that Benson claimed the land 
under a chain of title from the railroad company. Following up this 
information, as it is claimed she was bound to do, she would hâve 
'learned the basis of the railroad company's claimed title — the grant 
of July 2, 1862, and the amendment thereto. She would hâve there- 
by come to a knowledge of the fact that Benson was not a trespasser 
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upon the land, but that under the terms oî section 5 of the act of 
March 3, 1887, he was lawfully entitled to retain possession of such 
land until it should hâve been determined by the Land Department 
that title thereto had not passed to the railroad company, and that, 
upon the détermination by the Land Department that the title to this 
land had not vested in the railroad company, Benson would hâve 
had under the terms of said section 5 a preferential right to purchase 
the land from the government. Gertgens v. O'Connor, supra. It is 
claimed she would hâve f urther learned that the patent under which she 
was taking title had been issued without Benson being notifîed of the 
failure of his claimed title, and that in the application upon which such 
patent was based, and in the affidavit which accompanied and sup- 
ported it, it had been represented and stated that the land in question 
was at the date of such application not occupied adversely to the se- 
lector, and that it was unoccupied, unimproved, and unappropriated 
by any one other than the selector. This she would hâve already 
learned was contrary to the real facts. It is claimed that by reason 
of Benson's adverse possession défendant is chargeable with knowl- 
edge of ail the facts above stated, and therefore is chargeable with a 
knowledge of the fraud upon the government perpetrated by Krueger 
through Moses in the acquirement of the patent. Wood v. Carpenter, 
101 U. S. 135, 25 L. Ed. 807; 2 Pomeroy's Equity Juris. § 615 ; Kir- 
by v. Tallmadge, 160 U. S. 379, 16 Sup. Ct. 349, 40 L. Ed. 463 ; Tate 
V. Pensacola G. L. & D. Co., 37 Fia. 439, 20 South. 542, 53 Am. St. 
Rep. 251 ; Beattie v. Crewdson, 124 Cal. 577, 57 Pac. 463. 

Of course, if the défendant can be charged with notice with ail 
the facts above stated, including the régulations of the Land Depart- 
ment and the décisions thereof construing section 5 of the act of 
March 3, 1887, she could not be held to be an innocent purchaser. 
The difficult question in this case, however, is to détermine how 
far Mrs. Krueger was obliged to travel into the transactions of the 
Land Department in her investigation of the title which she was 
about to purchase. In the considération of this question we must 
not lose sight of the fact that Benson is not before the court asserting 
any right to the land in controversy. He bas no controversy with 
the défendant Krueger in this action. The action is not brought 
by Benson, and on the face of the pleadings nothing appears that it 
is brought in his behalf. The facts hereinbefore stated as constitut- 
ing the claim of counsel for the LTnited States were not introduced 
in évidence for the purpose of showing that Benson had any right 
to relief in this action, but for the sole purpose of showing that the 
défendant Krueger had constructive notice of the fraud committed 
by her husband and his associâtes upon the government when they 
entered the land. Consequently it is not necessary to détermine wheth- 
er the rights of Benson as set up and claimed in this action are valid 
or not. The question to be decided upon this branch of the case is 
simply how far the occupancy of the land by Benson and the record 
of his chain of title would be constructive notice on the part of the 
défendant Krueger of the fraud committed in the Cntry of the land. 
She would, of course, by the possession and occupancy of Benson 
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and the record of his title, be chargeable with constructive notice of 
ail of Bensort's rights, whether she knew of his possession and oc- 
cupancy as a matter of fact or net. But Benson is not asserting 
any right to the land in this action, and so his rights, whatever they 
are, are immaterial to the décision of this case. 

Let us concède that the défendant Krueger must be charged with 
constructive notice of ail of Benson's rights as claimed by counsel 
for the United States. Can she by reason of that fact be charged 
with constructive notice that a régulation of the Land Department 
required proof that the land was unoccupied at the time of making 
entry thereof, and that Moses and Mcintyre had sworn falsely before 
the land office at the time the land was entered. In Wood v. Car- 
penter, supra, the rule is stated as f ollows : 

"Whatever Is notice enough to excite attention and put the party on his 
guard and call for Inquiry is notice of everything to which such inquiry 
might hâve led. When a person has sufflcient information to lead hlm to a 
fact, he shall be deemed conversant of it. • * * The presumption is that 
if the party affected by any fraudulent transaction or management might, with 
ordinary care and attention, hâve seasonably detected it, he seasonably had 
actual knowledge of it." 

If the contest hère was simply between the défendant, Krueger, 
and Benson, it would not be difficult to détermine the question. The 
défendant would be held to hâve had constructive notice of Benson's 
rights, but the difficulty arises when we come to use the occupancy 
of Benson, who is not hère claiming any interest in the land, as a 
fact to charge Mrs. Krueger with the knowledge of the fraud in 
obtaining the- patent. Although the question is not entirely clear, 
we are of the opinion that as the burden of proof rests upon the 
défendant to make out the défense of innocent purchaser (Boone v. 
Chiles, 10 Pet. 177-212, 9 L. Ed. 388; Wright-Blodgett Co. v. United 
States, 236 U. S. 397-405, 35 Sup. Ct. 339, 59 L. Ed. 637; Stone- 
braker-Zea Cattle Co. v. United States, 220 Fed. 99, 135 C. C. A. 96), 
Mrs. Krueger at the time she purchased must be held to hâve had 
constructive notice of facts which, if investigated, would hâve led 
to a knowledge of the fraud. 

The decree below is reversed, and the case remanded, with instruc- 
tion to enter a decree as prayed by the United States. 



GUINN et al. v. TJNITBD STATES. 

(Circuit Court of Appeals, Eighth Circuit October 8, 1915.) 

No. 3736. 

1. Cbiminal Law <®=>1082 — Appellate Peoceedings — Review — Findinq and 
flling of indiotment. 

The objection that it does not appear from the record that an indlct- 
ment was retumed by the grand jury in open court cannot be made for 
the first time in an appellate court. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. |§ 2627, 2628, 
2642 -, Dec. Dlg. <S=»1032.] 

(S=3For otlier cases see same topic & KIiY-NUMBER in ail Key-Numbered Digests & Indexes 
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2. CoNSPiEACT i®=545 — ^Evidence — Civil Rights Law, 

On the trial of défendants, charged with violation of section 19 of the 
Criminal Code (Act March 4, 1909, c. 321, 35 Stat 1092 [Comp. St. 1913, 
§ 10183]), by conspiring to deprlve certain citizens of tlie right to vote at 
a congressional élection on account of their race and color, it was not 
error to exclude from évidence an opinion of the Suprême Court of the 
State holding valid a provision of the state Constitution imposlng restric- 
tions on the light of suffrage ; it not being shown that défendants had 
read such opinion, and v?here the jury was charged that if défendants 
acted in good faith in rejecting the votes as élection ofBcers in the belief 
that they were illégal there could be no conviction. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 100-104; 
Dec. Dlg. «S=»45.] 

3. CoNSPiEACT iS=»4T— Evidence — Civil Rights Law. 

Evidence held to sustaln a conviction of défendants for violation of the 
Civil Rights Law (Rev, St. § 1980 [Comp. St. 1913, § 3983 (3)]), by con- 
splring to prevent colored persons from voting on account of their race 
and color. 

[Ed. Note. — For other cases, see Conspiracy, Cent Dig. §§ 105-107; 
Dec. Dig. ©=47.] 

In Error to the District Court of the United States for the West- 
ern District of Oklahoma; John H. Cotteral, Judge. 

Criminal prosecution by the United States against Frank Guinn and 
J. J. Beal. Judgment of conviction, and défendants bring error. Af- 
firmed. 

Charles B. Stuart, of Oklahoma City, 0kl. (C. G. Homer, of Guthrie, 
Okl., and W. A. Ledbetter, Norman Haskell, and Stuart, Cruce & Gil- 
bert, ail of Oklahoma City, Okl., on tlie brief), for plaintiffs in error. 

George F. Zimmerman, Asst. U. S. Atty., of Guthrie, Okl. (Isaac D. 
Taylor, U. S. Atty., of Guthrie, Okl., and John Embry, Sp. Asst. U. S. 
Atty., of Oklahoma City, Okl., on the brief), for the United States. 

Before SANBORN and SMITH, Circuit Judges, and WILLARD, 
District Judge. 

SMITH, Circuit Judge. The plaintiffs in error were défendants in 
the District Court and will be hereafter so styled hère. They were 
charged with a violation of section 19 of the Criminal Code, which is 
as foUows: 

"Sec. 19. If two or more persons conspire to injure, oppress, threaten, or 
intlmidate any citizen in the free exercise or enjoymeut of any right or privi- 
lège secured to him by the constitution or laws of the United States, or be- 
cause of his having so exercised the same, or if two or more persons go in dis- 
gulse on the highway, or on the premises of another, with intent to prevent 
or hinder his free exercise or enjoymeut of any right or privilège so secured, 
they shall be fined not more than flve thousand dollars and imprisoned not 
more than ten years, and shall, moreover, be thereafter inéligible to any office, 
or place of honor, profit, or trust created by the constitution or laws of the 
United States." 

The indictment in substance charged that the two défendants named 
and divers other persons to the grand jury unknown conspired in 
violation of section 19 of the Criminal Code on Novemlber 8, 1910, 
to injure, oppress, and intimidate C. W. Stephenson, Alfred M. Keel, 

^=>For other cases eee B&me topic & KEY-NUMBEB lu ail Key-Numbered DigesU & Indexes 
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Green Baucom, Sam Fort, Fred McCann, Oliver Andrews, Thomas 
Pettis, W. T. Smith, colored persons, and divers other colored per- 
sons to the grand jury unknown, citizens of the United States, on 
account of tlieir race and color in the free exercise and enjoyment 
of their right and privilège secured to them by the Constitution and 
laws of the United States, namely, the right and privilège to vote 
in the élection of a member of Congress in Union township élection 
precinct in Kingfisher county in said congressional district. The de- 
fendants were tried, convicted, and sentenced to serve terms in Leaven- 
worth penitentiary, and sued out a writ of error to this court. 

Prior to the élection in question there had been adopted in the 
State of Oklahoma the following amendment to the state Constitution : 

Section 4a, art. 3: "No person shall be registered as an elector of this state, 
or be allowed to vote In any élection held herein, unless he be able to read and 
Write any section of the Constitution of the state of Oklahoma ; but no per- 
son who was, on January Ist, 1866, or at any time prior thereto entitled to 
vote under any form of government, or who, at that time, resided in some for- 
eign nation, and no lineal descendant of such person, shall be denied the right 
to register and vote because of his inabillty to so read and write." 

In the trial in the court below the court told the jury that: 

"In the opinion of this court, the state amendment which imposes the test 
of reading and writing any section of the state Constitution as a condition to 
voting to persons not on or prior to January 1, 1866, entitled to vote under 
some form of government, or then résident in some foreign nation, or a lineal 
descendant of such person, Is not valid." 

This court certified to the Suprême Court the question as to the 
correctness of this instruction, and the Suprême Court in this case 
on June 21, 1915, held that the amendment of the Constitution of 
Oklahoma in question was void. 

[1] Many questions, however, remain for détermination by this 
court. It is first suggested in argument that it does not affirmatively 
appear from the record that the indictment was retumed by the grand 
jury in open court. The printed record before us shows that the 
indictment was filed in the District Court on June 13, 1911, and was 
there indorsed: 

"No. 647. United States District Court, Western District of Oklahoma. The 
United States v. J. J. Beal, Frank Guinn. Indictment for Conspiracy. A true 
bill. B. D. Walton, Foreman Grand Jury. FUed June 13, 1911. O. E. Hunt- 
er, Clerk, by A. C. Dolde, Deputy." 

On September 19, 1911, it further appears the défendants were ar- 
raigned and filed a demurrer to the indictment, which was overruled, 
and they pleaded not guilty. By a motion, supported by the affidavits- 
of the défendants and their attorneys, it is recited that they first heard 
that the indictment had been found on September 18, 1911. 

The government has filed a supplemental typewritten transcript, 
which it claims shows affirmatively that the indictment was returned 
by the grand jury in open court. Ignoring this, the point is not well 
taken on the printed record. No motion to quash, or plea in abatement, 
or motion in arrest of judgment, was ever filed on this ground, and 
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this question was never in any way presented to the District Court. 
There was no référence to it in the assignment of errors, and there 
is no spécification of error in this court upon this ground. Défendants 
now rely chiefly on Renigar v. U. S., 97 C. C. A. 172, 172 Fed. 646, 
26 h. R. A. (N. S.) 683, 19 Ann. Cas. 1117, and Angle v. U. S., 97 
C. C. A. 184, 172 Fed. 658. . 

The most casual reading of thèse cases will show a broad distinc- 
tion between them and this. In those cases the question was raised 
and relied on in the lower court ; in this case it is sought to be raised 
in argument for the first time in this court. True, if it appear that 
the court below committed a plain or manifest error in this case, it 
being a criminal one, we would review the case upon that question; 
but neither the facts nor the law applicable is either plain or manifest, 
and we are asked to indulge in a presumption that the indictment was 
not returned in open court by the grand jury. Had a showing been 
made to that effect, the facts would at least be plain and manifest; 
but we are asked to indulge in a presumption without à showing, and 
doubtless in conflict with the facts. As showing that this suggested 
error is not either plain or manifest, see State v. Grate, 68 Mo. 22 ; 
State V. Lord, 118 Mo. 1, 23 S. W. 764; Cooper v. State, 59 Miss. 
267 ; State v. Crilly, 69 Kan. 802, 77 Pac. 701 ; People v. Lee, 2 
Utah, 441 ; Miller v. State, 40 Ark. 488 ; Robinson v. State, 33 Ark. 
180; State v. Mason, 32 La. Ann. 1018; State v. Beebe, 17 Minn. 
241 (Gil. 218) ; State v. Weaver, 104 N. C. 758, 10 S. E. 486 ; People 
V. Blackwell, 27 Cal. 66. But it is generally held, although the indict- 
ment may hâve been properly brought into court and the record may 
not sufficiently set out that fact, yet the défendant may waive the 
objection by not seasonably raising it. Russell v. State, 33 Ala. 366 
Douglass V. State, 8 Tex. App. 520 ; Jinks v. State, 5 Tex. App. 68 
Alderson v. State, 2 Tex. App. 10; Kerr v. State, 36 Ohio St. 614 
State V. Ledford, 133 N. C. 714, 45 S. E. 944; Gallaher v. State, 17 
Fia. 370. 

It has been held that upon a suggestion of this kind in the court 
below the record could hâve been amended nunc pro tune to show 
that the indictment had been presented in open court. Johnson v. 
State, 24 Fia. 162, 4 South. 535; Halbrook v. State, 34 Ark. 511, 520, 
36 Am. Rep. 17; Felker v. State, 54 Ark. 489, 16 S. W. 663; Long 
V. State, 56 Ind. 133; Waterman v. State, 116 Ind. 51, 18 N. E. 63. 
And in any event it is held that tlie sufficiency of the return of the 
indictment cannot be questioned for the first time on appeal. West- 
cott V. State, 31 Fia. 458, 12 South. 846; State v. Sharpe, 119 Mo. 
App. 386, 95 S. W. 298. It is manifest that this question cannot be 
considered by us. 

The first spécification of error is that the court erred in not sus- 
taining the demurrer filed to the indictment. It is stated in argument 
that: 

"The attack upon the Indictment was predicated largely upon two grounds: 
First. Because section 5508 of the fédéral statute (belng section 19 of the 
Oriminal Code) upon which this prosecutlon is based is unconstltutional. 
Second. Because the matters and things charged in the bill of indictment 
agalnst thèse défendants were not within the purvlew of sald section 5508." 
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"It is not open to question that thls statute Is constltutlonal. Es parte Tar- 
brough, 110 U. S. 651 [4 Sup. Ct. 152, 28 L. Ed. 274] ; Logan v. U. S., 144 V. 
S. 263. 293 [12 Sup. Ot. 617, 36 L. Ed. 429]." U. S. v. Tom Mosley and Dan 
Hogan, 238 U. S. 383, 35 Sup. Ot. 904, 59 L. Ed. 1355, decided June 21, 1915. 

And in the last-named case the Suprême Court disposed of ail the 
other questions made under this spécification adversely to the de- 
fendants. 

[2] The second spécification is that the court erred in excluding, 
when offered in évidence, the opinion of the Suprême Court of Okla- 
homa in Atwater v. Hassett, 27 Okl. 292, 111 Pac. 802, sustaining the 
validity of the amendraent to the Constitution of Oklahoma, popularly 
known as the "grandfather clause." The court below instructed the 
jury: 

"But It Is an essentlal élément of the proof restlng upon the prosecution, 
before a conviction is warranted, that the conspiracy of the défendants. If it 
existed, was corrupt; that is, willful, and with evil intent to injure, oppress, 
or intimidate the colored voters with respect to their right of suffrage. The 
charge is that they corruptly conspired agaiust the voters on account of thelr 
race and color. The law which governed the rights of the voters bas been 
stated to you — the state lavps and the fédéral Constitution and laws securing to 
citizens the right to be exempt from discrimination on account of race or 
color. The question is, then, whether the défendants corruptly combined in 
pui-pose to accomplish the end charged on account of the race or color of the 
voters, or their purpose was an honest one, as they believed it to be in the 
exercise of their dutles as élection offlcers. Such offlcers are intrusted with 
the exercise of judgment in the discharge of the function of receiving votes, 
and they are protected from criminal responsibility in so doing, for honest 
mistakes. In the opinion of this court, the state amendment, which imposes 
the test of reading and writing any section of the state Constitution as a 
condition to voting to persons not on .or prior to January 1, 1866, entitled to 
vote under some form of govemment, or then résident in some foreign nation, 
or a lineal descendant of such person, is not valid ; but you may conslder It, 
in so far as it was in good faith relied and acted upon by the défendants, in 
ascertaining their Intent and motive. If you believe from the évidence that 
the défendants formed a common design and co-operated in denying the 
colored voters of Union Township precinct, or any of them, entitled to vote, 
the privilège of voting, but this was due to a mlstaken belief sincerely enter- 
tained by the défendants as to the qualifications of the voters — that is, If the 
motive actuating the défendants was honest, and they simply erred in the 
conception of their duty — then the criminal intent requisite to thelr guilt ig 
vcantlng, and they cannot be convicted. On the other hand, if they knew of 
believed thèse colored persons were entitled to vote, and their purpose was 
to unfairly and fraudulently deny the right of suffrage to them, or any of 
them, entitled thereto, on account of their race and color, then their purpose 
was a corrupt one, and they cannot be shielded by their officiai positions." 

In pursuance to the thought of thèse instructions the défendants 
were permitted to show ail the communications they had had with 
various persons on the subject of the enforcement of the grandfather 
clause, and the advice they had received; but there is no évidence 
that they had ever seen the opinion of the Suprême Court of Okla- 
homa, or had ever heard of its contents. For this reason alone it 
was properly rejected, without référence to the question as to whether 
the court would take judicial notice of the opinion, so as to preclude 
its introduction in évidence. That question is unnecessary to déter- 
mine, and no opinion on it is expressed. 
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The Spécifications 3 to 13, inclusive, are with référence to the refusai 
of the court to give certain instructions asked. So far as correct, 
they are substantially given in the charge of the court. It is claimed 
in this connection that, this being a charge of conspiracy, one de- 
fendant cannot be convicted without the other. This would undoubt- 
edly be true, if they were charged to be the sole persons in the con- 
spiracy; but the indictment charges the défendants, together with 
divers other persons to the grand jury unknown. The défendants 
were both convicted, and no question is presented as to what would 
hâve been the effect if one had been convicted and the other acquitted. 
It is claimed that if any wrong was donc it was by the défendant Beal, 
and not by the défendant Guinn. This contention is sought to be sus- 
tained by a showing that Mr. Guinn urged that Stephenson should be 
allowed to vote ; but this very f act shows that Guinn thought he had 
a right to vote on whether persons should be rejected or not, and in 
€very other case he appears to hâve acquiesced in what Beal did. That 
Guinn had the right he supposed he had is also shown by the third 
paragraph of the constitutional amendment in question. The precinct 
in question is not one in which registration was required, and the 
amendment provides that: 

"Should registration be dispensed with, the provisions of this section shall 
be enforced by the precinct élection offlcers when electors apply for ballots 
to vote." 

It is claimed that the défendants were absolutely bound to obey 
the laws of Oklahoma until declared unconstitutional, and the jury 
should bave been instructed : 

"That the mère gênerai purpose to carry Into effect the élection laws of the 
State does not constitute conspiracy." 

Of course, this is literally correct, but the Constitution of the 
United States provides that : 

"This Constitution, and the laws of the United States which shall be made in 
pursuance thereof, * • » shall be the suprême law of the land ; and the 
judges in every state shall be bound thereby, any thlng in the Constitution or 
laws of any state to the contrary notwlthstanding." Const. U. S. art. 6. 

The laws of Oklahoma provided for county élection boards, which 
selected ail precinct boards within their respective counties. Each 
precinct élection board consisted of three persons, an inspector, judge, 
and clerk, and each of thèse officers was required to take an oath 
of office that he would support, obey, and défend tlie Constitution 
of the United States. The grandfather clause of the state Constitu- 
tion is in direct conflict with the Fifteenth Amendment to the Con- 
stitution of the United States. Guinn and Beal v. United States, 
238 U. S. 347, 35 Sup. Ct. 926, 59 L. Ed. 1340. 

Can it be claimed that, if a state statute was baldly unconstitun- 
tional, as, for example, it openly re-established slavery, a local inspector 
or judge of élection would be absolutely justified in holding a person 
thus declared a slave not eligible to vote? We are not disposed to 
weaken the rule laid down by the Suprême Court of Oklahoma in 
State V. Cease, 28 0kl. 271, 114 Pac. 251, Ann. Cas. 1912D, 151; but 
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where a state statute is flagrantly in conflict with the suprême law, 
and that fact is known to the élection officers, they cannot be justified 
in defying the suprême law upon the ground that what is in form a 
state law, but in fact is no law at ail, prétends to authqrize their action. 
The utmost the défendants were entitled to was fully given by the 
court when it gave the instructions heretofore quoted. 

[3] It is claimed that there was no évidence of the guilt of the de- 
fendants. While this question has not been raised as required by the 
rules, if it were manifestly based upon the truth, we would in a 
criminal case consider it; but there is abundant, but in some cases 
contradicted, évidence upon which the jury had the right to infer 
the conspiracy as charged, even assuming the défendants thought 
the grandfather clause was valid. The precinct élection board was 
constituted by the couoty élection board, composed of J. J. Beal, 
inspector, Frank Guinn, judge, and C. W. Stephenson, clerk. Mr. 
Stephenson was a colored man, he had served in the township as 
trustée and ex ofïïcio assessor for 4 years, had been justice of the 
peace for 8 years, and postmaster for more than 12 years, and had 
served on the élection board with both of the défendants in prior 
years. Both of the défendants must hâve known that he complied 
with ail the requirements of the grandfather clause, even if it had 
been valid, and Beal said to Stephenson : "I know you can read and 
Write just as good as I can." But they excluded him from his posi- 
tion in the board, at least temporarily, and until after he offered to 
vote, and his vote was received by tiie board. They, although well 
knowing he was entitled to vote, rejected his vote the first two times 
he offered to vote, and never restored him to the élection board. They 
finally allowed him to vote without any showing. Their action in 
excluding him from the élection board was lawless. The same rea- 
son existed for excluding themselves, as they also had to make a show- 
ing that they could read and write any section of the state Constitu- 
tion, or that they or their ancestors were within the exceptions of 
the grandfather clause, if any showing was necessary by Stephenson. 
There was exactly the same reason for excluding the whole board 
that there was to exclude Stephenson. 

Mr. Beal excluded from voting, apparently with the approval of 
Mr. Guinn, J. Hilyard, a colored man, wTio was a graduate of Al- 
corn A. & M. Collège, Mississippi, of Lincoln University, Pennsyl- 
vania, and the Bryant & Stratton Institution at Buffalo, N. Y. He 
was at the time, and had been for three or four years, principal of 
the Cimarron Industrial Institute, located in the very township where 
the élection was held, and where one of the défendants had lived 22 
years and the other 19. There is not the slightest room for doubt as 
to whether he could vote, even under the grandfather clause, if valid. 
There seems no room for doubt that the défendants knew that fact. 

Mr. G. I. Curran, a colored man, testified that his grandfather was 
Tommy Curran, was an Irishman and voted. Mr. Curran had been 
a member of the Législature for that county, and had been deputy 
United States marshal. He would hâve been entitled to vote on his 
ancestry, and also because of his ability to read and write, and thèse 
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facts must hâve been known to the défendants ; but he was excluded 
frora voting. 

Oliver Andrews, a colored man, applied to vote, and he v/as interro- 
gated as to his ancestry, and could not rightfuUy vote if the grand- 
father clause had been valid upon his ancestry. He then asked "if 
I can vote if I can read and write the Constitution?" and was told 
without examination, "No, you can't read or write at ail ; go on out." 

Thomas Pettis, a colored man, applied to vote. He was interro- 
gated as to his ancestry, and, not being able to qualify upon that, 
he was not given the opportunity to qualify under the educational 
test. Told he could not vote, he testified he could read and write the 
Constitution. 

T. J. Adkins, a colored man, swore he was the son of a white man. 
If this was true, and the grandfather clause was valid, he was entitled 
to vote on his ancestry. Notwithstanding this fact, he was told he 
must take the educational test. When he came to write a section 
of the Constitution, he missed a couple of words, and himself called 
the inspector's attention to that fact, and was told: "You might 
as well stop; you won't pass." 

After some 40 or 50 negroes had been rejected, because they failed 
to qualify under the grandfather clause, upon the advice of three 
citizens of the county, John P. Bradley, Jr., J. A. Banker, and Plarvey 
Utterback, who came to the voting place and advised the negroes to 
offer to read and write any section of the Constitution, eight or more 
of the negroes went back to the poils and made this offer, altliough no 
one was voting and no one voted at the élection after that time. 
Though more than half an hour elapsed bef ore the poils closed, Mr. 
Beal announced that they had tried to vote earlier in the day, as 
they had, and had failed to qualify, and did not think they were en- 
titled to another test or another opportunity. He then called Mr. 
Guinn, who was also deputy sheriff, and he came to the door, and, 
without specifying who he was talking to, the persons attempting to 
vote or the three gentlemen who were advising them, said: "Cet 
back, you sons of bitches; if you don't get back, I will bave every one 
of you arrested." 

Mr. Guinn was as much a member of the élection board as Mr. 
Beal, and except in the case of Mr. Stephenson never dissented from 
anything Mr. Beal did. There was abundant évidence, even assum- 
ing that they both.thought the grandfather clause of the Constitution 
was vaHd, that they had formed a conspiracy to prevent colored per- 
sons within its exceptions, or who were able to comply with its terms 
from voting, and there is no errer shown, and the case is aiSrmed. 

WILLARD, District Judge, having departed this life, took no part 
in the décision of this case. 
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PAELIN & OBENDORFF IMPLEMENT CO. et al. V. MOULDEN. 

In re ANDBBWS. 

(Circuit Court o£ Appeals, Fiftli Circuit. December 1, 1915. Eehearing 
Denied January 4, 1916.) 

No. 2817. 

Bankruptct ®=»399 — Homestead — Equitable Lien. 

A bankrui)t, wliose stock in trade was destroyed by flre a short time 
before the bankruptcy, wrote Ms piincipal creditors tliat as soon as he 
could collect his Insurance it would be used in paylng liis debts. Held, 
tliat lie thereby created an équitable iien on tbe fund in favor of hia 
creditors, and could not hold as a homestead property whlch he bought 
with the insurance money. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 657, 669; 
Dec. Dig. ®=>399.] 

Pétition to Superintend and Revise from the District Court of the 
United States for the Eastern District of Texas; Gordon Russell, 
Judge. 

In the matter of A. B. Andrews, bankrupt; R. h. Moulden, trustée. 
Pétition by the ParHn & Orendorff Implement Company and others 
to revise an order allowing a homestead exemption to the bankrupt. 
Reversed. 

Francis Marion Etheridge, Joseph Manson McCormick, and Henrie 
Louie Bromberg, ail of Dallas, Tex., for petitioners. 

R. R. Neyland, of Greenville, Tex. (R. C. Merritt, of McKinney, 
Tex., and N. E. Peak, of Greenville, Tex., on the brief), for respond- 
ent. 

Before PARDEE and WAEKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

WALKER, Circuit Judge. On May 6, 1913, prier to the institution 
of the bankruptcy proceedings, the bankrupt's stock of merchandise 
was destroyed by fire. It was insured to the amount of $5,000, but 
the bankrupt then owed more than this amount. He had previously 
assigned the policies to a bank to secure his indebtedness to it of about 
$1,560. Immediately after the fire the bankrupt communicated with 
his principal creditors by téléphone and by letter, made mention of 
the fire and of the insurance he held, and stated that as soon as he got 
the insurance money he would pay his creditors as far as it would 
go. In a short time he coUected $4,950.10 on the policies, and used the 
part of that amount remaining after the payment of the debt to the 
bank in the purchase of a homestead. The référée stated his conclu- 
sions as follows : 

"The évidence discloses that Immediately after the flre the bankrupt by 
phone and by letter notifled his creditors thereof and caused them to believe 
that as soon as he coUected his flre insurance he would settle with them in 
fuU or in part at least. The creditors rested upon this belief and took no 
steps to fix a lien by process of law upon the debtor's assets. The bankrupt 
testified at this time It was his intention to apply his insurance upon his 

€=3For other casea ^ee same topic & KEY-NUMBBR in ail Ker-Numbered Dlgests & Indexes 
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debts, and tliere Is nothing In évidence to contradlct tlils, except his fallure to 
carry it out, but that later he and his wife decided to invest a larger part 
of tlie money as a homestead." 

It was adjudged by the court that the real estate so purchased by the 
bankrupt was his homestead, tliat it was not a part of the bankrupt es- 
tate, and that it could not be subjected to the payment of his debts. 

The bankrupt's communications with his creditors after the fire had 
référence to spécifie personal property of which he was the owner, 
and clearly manifested his agreement to charge that spécifie property 
with the payment of his debts. As matters stood when thèse statements 
were made, it was open to the creditors by attachment or garnishment 
proceedings to subject the policies of insurance, or the amounts pay- 
able on them, to liens in their favor. The debtor's voluntary under- 
taking to dedicate to the payment of his debts the collections to be 
made on those choses in action was calculated to induce his creditors 
to forego légal proceedings looking to the same end. What he did 
stands upon a différent footing from a mère promise by him to pay 
his debts, unaccompanied by a référence to specified property and a 
manifestation of an intent to charge it, Under familiar principles, a 
court of equity gives to an agreement that certain property shall be 
appropriated to the payment of an indebtedness the efïect of creating 
a charge upon that property : 

"The doctrine may be stated in its most gênerai form, that every express 
execiitory agreement in writing, wliereby the contracting party sufficieiitly in- 
dicates an intention to make some partieular property, real or personal, or 
tund, therein described or identifled, a security £or a debt or other obligation, 
or whereby the party promises to convey or assign or transfer the property 
as security, créâtes an équitable lien upon the property so Indicated, which 
Is enforceable against the property in the hands, not only of the original con- 
tracter, but of lils heirs, administrators, voluntary assignées, and purchasers 
or incumbrancers with notice. TJuder like circumstances a mère verbal agree- 
ment may create a similar lien upon a Personal property. The ultimate 
grounds and motives of this doctrine are explained in the preceding section; 
but the doctrine itself is clearly an application of the maxim, 'Equity regards 
as done that which ought to be done.' In order, however, that a lien may 
arise in pursuance of the doctrine, the agreement must deal with some partieu- 
lar property, either by identifying it, or by so describing it that it can be 
identifled, and rnust indicate with sufficlent clearness an intent that the 
property so described, or rendered capable of identification, is to be held, given, 
or transferred as security for the obligation." 3 Pomeroy's Equity Jurispru- 
dence (3d Ed.) § 1235. 

The above statement was quoted wîth approval in the opinion ren- 
dered in the case of Walker v. Brown, 165 U. S. 654, 664, 17 Sup. 
Ct. 453, 41 L. Ed. 865, and the doctrine announced was there so ap- 
plied as to lead to the holding that certain bonds were subjected to a 
charge for the payment of debts owing by a third party as a consé- 
quence of a statement made with référence to them by their owner in 
a letter to the creditor which did not more clearly indicate that they 
were to stand as security for such debts than the above referred to 
statements of the bankrupt indicated that the collections on his insur- 
ance policies were to be applied to the payment of his debts. The same 
doctrine was applied in the case of Fourth Street Bank v. Yardley, 165 
U. S. 634, 17 Sup. Ct. 439, 41 h. Ed. 855, with the resuit that it was 
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there held that the circumstances of the giving of a check by one bank 
to another were such that the transaction had the effect of creating 
an équitable assignment of or Hen upon the deposit against which the 
check was drawn, and was not govemed by the gênerai rule that a 
check, drawn in the ordinary form, does not, as between the maker 
and the payée, constitute an équitable assignment pro tanto of an in- 
debtedness owing by the bank upon which the check has been drawn. 
In tlie course of the opinion rendered in that case it was said : 

"Whilst an équitable assignment or lien will not arise against a deposit ac- 
count solely by reason of a checl^ drawn against the same, yet the authorities 
establish that If in the transaction connected with the delivery of the check 
It was the understanding and agreement of the parties that an advance about 
to be made should be a charge on and be satisfied out of a specifled fund, a 
court of equity will lend its aid to carry such agreement into effect as against 
the drawer of the check, mère volunteers, and parties charged with notice." 
Ftourth Street Bank y. Yardley, supra, 1C5 U. S. page 644, 17 Sup. Ct. 440, 41 
L. Ed. 855. 

The frequency of the application in the fédéral courts of the doc- 
trine in question is indicated by the citations which accompany the 
above-quoted and the two succeeding sections of Mr. Pomeroy's text. 
In the section of that work (section 1234) which is referred to in the 
above quotation as containing a statement of the ultimate grounds and 
motives of the doctrine it is said : 

"In a large class of executory contracts, express and Implied, which the 
law regards as creating no property right, nor interest analogous to property, 
but only a mère personal right and obligation, equity recognizes, in addition 
to the Personal obligation, a peculiar right over the thing concerning which 
the contract deals, which it calls a 'lien,' and by means of which the plaintifC 
is enabled to follow the identical thing, and to enforce the defendant's ob- 
ligation by a remedy which opérâtes directly upon that thing. The theory of 
équitable liens has its ultimate foundation, therefore, in contracts, express 
or implied, which either deal with or in some manner relate to spécifie prop- 
erty, such as a tract of land, partlcular chattels or securities, a certain fund, 
and the like." 

That the bankrupt's agreement with his creditors as to the applica- 
tion of the amounts to be collected on his Insurance policies was such 
a contract as is described in that statement seems plain. What he did 
amounted to an unequivocal dedication of the proceeds of the policies, 
so far as they were subject to his control, to the payment of his debts. 
This had the effect of conferring upon the creditors with whom he 
communicated a right over the thing concerning which the contract 
dealt, and of enabling them, in a court which applies équitable doc- 
trines, to follow the identical thing, and to enforce the bankrupt's ob- 
ligation by a remedy which opérâtes directly upon that thing. In 
other words, those creditors were entitled to hâve the proceeds of the 
insurance policies applied as the bankrupt agreed that they should be 
applied — to treat that as having been done which had been agreed to 
be done. This right existed against those proceeds when they were 
by the bankrupt, in violation of his agreement, invested in real estate. 
See Goodnough Mercantile & Stock Co. v. Galloway (D. C.) 171 Fed. 
940; Wilder v. Watts (D. C.) 138 Fed. 426. The homestead rights 
acquired by the bankrupt and his wife in that property were subordi- 
228 F.—& 
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nate to the rights of the creditors in the fund made use of in making 
that investment. The assertion of the homestead rights cannot be al- 
lowed to defeat the prior and superior rights of the creditors to fol- 
low the fund into the property in which it was so improperly invested, 
and to subject that property to the charge to which the money used in 
the purchase was subject when the purchase was made. 

It follows that the prayer of the pétition to superintend and revise 
should be granted, and the ruling presented for review reversed; and 
it is so ordered. 



ROSENMAN v. COPPARD. 

(Circuit Court of Appeals, Fifth Circuit. November 26, 1915. Eehearlng 
Denied January 4, 1916.) 

No. 2758. 

1. Bankbtjptcy ®=5>303 — Action by Trustée to Rkcoveb Pbeferbncbs— Evi- 

dence. 

In an action by a trustée In bankruptcy to recover préférences, the ad- 
mission In évidence agalnst défendant, on the question of insolvency, of 
the ex parte appralsement of the bankrupt's property, made several 
months after the alleged préférences, and of applications made for In- 
surance by the bankrupt, Including statements as to the value of her 
property, with nelther of which the défendant had anythlng to do, held 
error. 

[Ed. Note, — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. DIg. <®=>303.] 

2. Baneruptct ®=>166 — Peeeekences — Knowledge of Okbditob. 

Mère suspicion that a debtor may be ùisolvent Is not sufflcient to ren- 
der payments recelved by a creditor voldable as préférences, but he must 
hâve such a knowledge of facts as to induce a reasonable belief of insol- 
vency. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258 ; Dec. Dlg. <®=5l66.] 

In Error to the District Court of the United States for the Western 
District of Texas ; William B. Sheppard, Judge. 

Action at law by M. Copfiard, trustée in bankruptcy of Rachel Kauf- 
man, against Ike Rosenman, individually and as a member of the firm 
of Ike Rosenman and Saul Rosenman, copartners doing business as the 
New York Jobbing House. Judgment for plaintifï, and défendant 
brings error. Reversed. 

C. A. Keller, of San Antonio, Tex., for plaintifï in error. 
Henry A. Hirshberg and Harry M. Rosenblum, both of San Antonio, 
Tex., for défendant in error. 

Before FARDEE and WAEKER, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. Mrs. Rachel Kaufman conducted two 
mercantile establishments, one in San Antonio and the other at Mis- 
sion. Ike Rosenman and Saul Rosenman conducted a jobbing house, 
and, while this bore the name "New York Jobbing House," it also was 

, -' i — ' f — — — — " ' — ^ ' — ' ■ 
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situated in San Antonio, and not very remote from Mrs. Kaufman's 
place of business. The Rosenmans (particuîarly Ike) were intimate 
frlends of Mrs. Kaufman in a business and social way as well. Mrs. 
Kaufman was a regular purchaser from their wholesale stock. She 
paid them many sums, and occasionally, when there was a stringency in 
the currency, she would return their goods for which she had been 
unable to pay. Finally, however, on the Ist day of July, 1913, she 
filed a voluntary pétition in bankruptcy, M. Coppard was elected trus- 
tée, and early in the ensuing year filed a suit against the Rosenmans, 
alleging that Mrs. Kaufman did, between the Ist day of January, 1913, 
and the Ist day of July of the same year, while hopelessly insolvent, 
make to the défendants sundry payments and sundry transfers of mer- 
chandise, which constituted a préférence, for that the défendants knew 
or had reasonable grounds to believe that Mrs. Kaufman was insolv- 
ent. The trustée prayed for a recovery of $1,151.24 from Ike Rosen- 
man and Saul Rosenman, doing business as "the New York Jobbing 
House," and for the other légal and équitable relief to which he was 
entitled. Saul Rosenman was never served with process, and for this 
reason perhaps he, like another Gallio, "cared for none of thèse 
things." Certain it is that he did not appear. 

The défendant Ike Rosenman answered, and the cause was tried in 
January, 1915 ; the jury returning a verdict for the plaintifï for the 
amount sued for. Judgment followed. Toi the conduct of the trial, 
counsel for Rosenman présents hère not less than 20 assignments of 
error. AU of thèse, however, it does not seem essential to consider. 
A few are important. 

[1] The burden of proof is usually on the plaintiff. This is pe- 
culiarly true where it is asserted that in bankruptcy a préférence has 
been made. The legality of the évidence oiïered to sustain this bur- 
den must, of course, be determined by the usual rules. Now Rosen- 
man was no party to the bankruptcy proceedings, and whether Mrs. 
Kaufman was solvent or insolvent, so far as his rights are involved, 
must be determined at the date of the payments to them, which were 
alleged and found to be préférences. The payments inipugned were 
respectively, April 10, and May 9, 16, and 20, 1913. While the pro- 
ceeding in bankruptcy was filed July 1, 1913, the appraisement was 
not made until August 6th of the same year. Now Rosenman was not 
a party to the appraisement; he had no opportunity, by cross-exam- 
ination or otherwise, to test its accuracy. It was wholly ex parte, and 
yet its apparent officiai significance must hâve gravely impressed the 
jury. It is well known, by those having expérience, that the appraise- 
ments of bankrupt stocks are not always precisely accurate. 

The seventh assignment of error is distinctly important. It pré- 
sents: the exception that the court erred in admitting in évidence the 
original application and policies of insurance, with the Merchants' & 
Bankers' Fire Underwriters, of Rachel Kaufman, offered by the plain- 
tifï, and in permitting plaintifï to read to the jury that portion of the 
application which indicated that her average stock at Mission was 
$6,000, that the cash value of her other property was $6,000, and that 
she had $1,000 other insurance on the Mission stock in the State Mu- 
tual Insurance Company of San Antonio. This évidence was sup- 
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plemented with the testimony of the insurance agent, Baker, who îs- 
sued the policies. It is not pretended that Rosenman was présent or 
in any way participated in this statement, or that he had any knowl- 
edge of the facts. As to him it is purely hearsay and res inter alios 
acta. Therefore, while Mrs. Kaufman may hâve been insolvent, we 
think that incompétent évidence has been admitted to sustain this 
charge. 

[2J As to whether Rosenman had reasonable cause to believe that 
Mrs. Kaufman was insolvent, it may be well to bear in mind the lan- 
guage of Mr. Justice Bradley in Grant v. National Bank. Said that 
learned justice, speaking for the Suprême Court of the United States, 
97 U. S. 81, 24 L. Ed. 971 : 

"It is not enough that a creditor has some cause to suspect the Insolvency 
of hls debtor; but he must hâve sueh a knowledge of facts as to induce a 
reasonable belief of his debtor's Insolvency, In order to invalidate a security 
talsen for hls debt. To make mère suspicion a ground of nuUity in sucli a 
case would render the business transactions of the community altogether too 
insecure. It was never the Intention of the framers of the act to establish any 
such rule." 

This learned justice continues : 

"The debtor Is often buoyed up by the hope of belng able to get through 
with hls difficulties long after hls case is in fact desperate ; and hls creditors, 
if they knew anythlng of his embarrassments, elther particlpate in the same 
feeling, or at least are vvilllng to think that there is a possibility of his buc- 
ceeding. To overhaul and set aslde ail his transactions with his creditors, 
made under such eircumstances, because there may exist some grouuds of 
suspicion of his inability to carry himself through, would make the bankrupt 
law an englue of oppression and injustice. It would, in fact, hâve the efïect of 
producing bankruptcy in many cases where it might otherwise be avoided. 
Hence the act, very wisely, as we think, instead of maklng a payment or se- 
curity void for a mère suspicion of the debtor's Insolvency, requires, for that 
purpose, that his creditors should hâve some reasonable cause to believe him 
insolvent. Ile must hâve a knowledge of some fact or facts calculated to pro- 
duce such a belief in the mind of an ordlnarily intelligent man." 

This was the rule under the act of 1867. It is the rule now. In 
view of thèse considérations, the court is of opinion that the verdict 
and judgment should be set aside, and a new trial awarded. 

And it is so ordered. 



BISON STATE BANK v. BILLINGTON et al. 

(Circuit Court of Appeals, Fifth. Circuit. December 3, 1915.) 

No. 2774. 

1. Limitation of Actions <g=>127 — Time op Commencement of Action — 
Amendmbnt or Pleading. 

An amendment of a pétition, permitted by a fédéral court for the sole 
purpose of alleging necessary jurlsdictional facts, and which does not in- 
troduce any new cause of action, relates back to the tlme the suit was 
commenced, for the purposes of the statute of limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 543- 
547; Dec. Dig. <g=»127.] 

iSzsFor other casss see same tx>pic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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2, BiLLS AND Notes ©=3345 — Bona Fide Purchasee — Notice or Defects. 

That notes made In one state are offered for sale in another is net a 
badge of fraud wMeh puts a purchaser for value before maturity on In- 
qulry as to any infirmity not appearing on their face, and only actual 
notice or bad faitb can impeacb hls title. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 849- 
852 ; Dea DIg. ©=345.] 

In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Action at law by the Bison State Bank against B. J. Billington, E. 
B. Williams, and J. A. Dunn. Judgment for défendants, and plaintiff 
brings error. Reversed. 

Jamison, Hutchison & Ostergard, of Kansas City, Mo., Kirby & 
Davidson, of Abilene, Tex., and Théodore Mack, of Ft. Worth, Tex., 
for plaintiiï in error. 

John M. Wagstaff, of Abilene, Tex., for défendants in error, 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

SPEER, District Judge. On September 4, 1911, the Bison State 
Bank, a corporation and citizen of the state of Kansas, brought an 
action against B. J. Billington, E. B. Williams, and J. A. Dunn. The 
défendants are citizens of the district in which the suit was brought. 
The suit was on two notes, for $1,000 each and dated June 3, 1907. 
They became due at différent dates, namely, 15 months and 27 months, 
respectively. It was alleged by the plaintiiï that it had purchased the 
notes from the payée, one W. F. Thero, for value, in due course of 
trade, and before maturity. 

The original déclaration was defective, in that it did not allège that 
the original payée of the notes was a nonresident of the state of Texas. 
To cure this the plaintiiï was allowed to file an amendment on March 
25, 1914. For défense it was alleged in the answer that the notes were 
fraudulently procured by the payée, Thero, and fraudulently put into 
circulation. For the same purpose it was denied that the bank was 
an innocent purchaser. The évidence having been concluded, both 
the plaintiff and défendants requested the court to direct a verdict. 
Argument was heard, and the court instructed the jury to return a 
verdict for the défendants. 

[1] The record does not clearly disclose why the court gave this 
direction, but it was alleged in the brief s and upon argument hère that 
the court based its direction on the ground that the period of limitation, 
which in such actions in Texas is four years, had expired anterior to 
March 25, 1914, when the amended pétition was filed. There is a 
distinct assignment of error on this ground. The instruction of the 
learned District Judge was apparently based on the theory that the 
amendment made subsequently to the expiration of the statutory period 
could not cure this defect; in other words, that the défendants were 
never before the court until the amendment was filed. This subject 
is treated with care in Bowden v. Burnham, 59 Fed. 752, 8 C. C. A, 

®=3For other cases eee same topic & KEY-NUMBER In ail Key-Numbered Digests & Inde;fes 
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248, in a décision of the Eighth Circuit Court of Appeals. There the 
court declared: 

"But the court very properly granted the plaintiffs leave to amend their 
complaint, • * • and it was amended. Nevertheless the plaintifC in error 
asserts that as the complaint, at the tlme the attachaient was Issued, did not 
contain the necessary jurisdictional averments, every step taken ia the cause 
prier to the amendment was void, and that the amendaient of the complaint 
could not impart vitallty or validity to anythlug done before the amendment 
was made. This contention Is wholly untenable. It is everyday practice to 
allow amendments of the character o£ those made in thist case, and when 
they are made they hâve relation to the date of the flling of the complaint or 
to the issuing of the writ of process amended. When a complaint is amended, 
it stands as though it had orlginally read as amended. The court in fact had 
jurisdiction of the cause from the beginning, but the complaint did not con- 
tain the requlsite averments to show it. In other words, the [amended com- 
plaint] did not create or confer the jurisdiction ; it only brought on the record 
a proper averment of a fact showing its existence from the commencement of 
the suit." 

In Carnegie, Phipps & Co. v. Hulbert, 70 Fed. 209, 16 C. C. A. 
498, a case before the same court, the précise question is determined 
as in the case at bar, in the f ollowing words : 

"Where the judgment of a fédéral court is reversed on error because the 
complaint does not show the diverse eitlzenship necessary to siistaln the ju- 
risdiction, and thereafter an amendment is allowed below, which cures this 
defect, without introducing any new cause of action, the suit is deemed to 
hâve been commenced at the date of its original institution, and not at the 
date of the amendment." 

This is our view also. It would hâve been an idle thing to allow the 
amondment, if the contrary was true. The court in fact had juris- 
diction of the parties and subject-matter on the case made. Since this 
is true, the plaintifif will not be denied his constitutional right to 
bring his action in the court of the United States when the amend- 
ment made would save that right. 

[2] The fraud upon which défendants rely is assigned upon the 
f ollowing facts: Thero approached three of the défendants, one of 
whom is now dead, with a view to organize a company to buy a stal- 
lion which Thero had for sale, for the price of $2,000. The two notes 
were signed by the défendants, for $1,000 each, upon condition that 
the horse was to be sold in shares of $200 each, and that the entire 
10 shares shoUld be subscribed before the notes would be delivered 
to Thero. The parties to the notes also agreed that the transaction 
was not tô be considered as binding until a satisfactory pedigree was 
furnished with the horse. The notes were left in the hands of Billing- 
ton, one of the défendants. The understanding was that he was to 
hold them until the entire amount should be subscribed and the pedi- 
gree furnished. 

It is alsourged for the défense that Thero came to Billington, and 
suggested that the notes be turned over to him for the purpose of 
getting Duiin, one of the défendants, to subscribe and sign them, agree- 
ing to rèturn them to Billington, to be kept until the whole transac- 
tion was completed. It is -alleged that Thero, after getting Dunn's 
signature, instead of returning them to Billington, left that part of the 
country, and subsequently sold the notes to the plaintiflf bank, with> 
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vvhich he was doing business. The price he got was the face value of 
the notes less six months' interest. The notes themselves did not dis- 
close any évidence of the agreement between the makers and the 
payée, and were negotiable. 

It was shown upon the trial that the bank had purchased the notes 
before maturity, for value, and without any notice whatever of any 
oral agreement between the parties thereto. There is no évidence to 
controvert this. There is a suggestion running through the entire ar- 
gument of défendants' counsel to the effect that, because the notes 
were signed by parties out of the state of Kansas, this was sufficient 
to put the bank on inquiry, and that by such inquiry they would hâve 
discovered the oral agreement between the parties to the notes. We 
do not think, however, that because a note is made in one state, and 
is ofïered for sale before maturity in another, it is in any sensé a 
badge of fraud or a ground of suspicion. In Swift v. Smith, 102 tj. 
S. 442, 26 I^. Ed. 193, the Suprême Court of the United States dé- 
clares : 

"One who purchases such paper from anottier, who is apparently the owner, 
giving a considération for it, obtains a: good title, though lie may know facts 
and clrcumstances that cause him to suspect, or would cause one of ordlnary 
prudence to suspect, that the person from wbom he obtained it had no interest 
In it, or authority to use it for his own beneflt, and though by ordlnary dili- 
gence he could hâve ascertained those facts. « • • He can lose his right 
only by actual notice or bad faith." 

Hère the évidence does not disclose even any ground of suspicion. 
See, also, Hotchkiss v. National Bank, 21 Wall. 354, 22 L. Ed. 645; 
Murray v. Lardner, 2 Wall. 121, 17 L. Ed. 857. Again, in 192 Fed. 829, 
113 C. C. A. 153, Young v. Lowry, the Third Circuit Court of Appeals 
déclares : 

"Proof, and not merely suspicions facts, is requlred • * • to Impeach 
the title of the holder of negotiable paper, aequired for value and before ma- 
turity." 

In King V. Doane, 139 U. S. 166, 11 Sup. Ct. 465, 35 L. Ed. 84, 
Mr. Justice Harlan for the United States Suprême Court, expresses the 
rule with the usual force and clarity of that great jurist: 

"He [the party claiming to be the bona fide purchaser] cannot hâve judg- 
ment unless it appears aflirmatively from ail the évidence, whether produced 
by the one slde or the other, that he in fact purchased for value. * * * 
In the case supposed he must show that he paid value. That fact being es- 
tablished, he would be entitled to recover, unless it is proved that he pur- 
chased wlth actual notice of defect In the title, or in bad faith, implying guilty 
knowledge or wiUful ignorance." 

In the instant case, under the évidence, the bank was a bona fide 
purchaser, and had neither notice nor knowledge of any equities be- 
tween the makers and the payée nor of any unfulfiUed conditions. 
Since, under the évidence, the bank acted in good faith and without any 
sort of notice of stipulations which did not.appear on the face of the 
notes, since it bought before maturity and paid value, it is clear that it, 
rather than the défendants, was entitled to a verdict. 

Under thèse considérations, the case is reversed, and the cause is re- 
manded, with instructions to grant a new trial. 
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In re NEW YORK COMMERCIAL CD. 

(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 8. 

Bankeuptcy ®=140 — Réclamation of PROPEKTy bt Seller. 

A material false représentation, made by a bankrupt In tlie purchase of 
goods, which is relied on in extending crédit, entitles the seller to rescind, 
and there is no requirement of proof tliat tbe bankrupt dld not intend 
to pay. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. €^140.] 

Pétition to Révise Order of , and Appeal 'f rom, the District Court of 
the United States for the Southern District of New York. 

In the matter of the New York Commercial Company, bankrupt. 
From an order denying the pétition of Francis H. Robinson and Thom- 
as A. Desmond to reclaim property, they appeal and file pétition to 
revise. Affirmed. 

W. Roberts, of New York City, for appellants. 
John W. Ingram and J. M. Hartfield, both of New York City (James 
J. Porter, of New York City, of counsel), for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Desmond & Robinson had been for some 
two years selling crude rubber to the New York Commercial Company 
for cash. The company's course of business with others was to buy on 
crédit for ten days after delivery, which was also the custom of the 
trade. For two months immediately preceding the sale now in ques- 
tion, Desmond & Robinson had sold the company 26 lots of rubber, of 
the aggregate price of some $330,000, or an average price of each lot 
of about $13,000. Thèse transactions, though perhaps large from the 
point of view of Desmond & Robinson, were small in the business of 
the Commercial Company. 

January 15, 1913, the last sale was for ten tons of rubber at ten days' 
crédit after delivery, and February 8th there were delivered on account 
of it about two tons, of the value of $4,469.12. February 15, 1913, the 
Company was put into the hands of a receiver in a judgment creditor's 
action in a court of the state of Virginia, who was subsequently made 
ancillary receiver by the Suprême Court of the state of New York. 
May 14, 1913, the company was adjudicated a bankrupt in a voluntary 
proceeding instituted in the District Court for tlae Southern District of 
New York and trustées were duly elected. 

Desmond & Robinson demanded a return of the rubber sold, both of 
the state receiver and of the trustées in bankruptcy, and filed this péti- 
tion of réclamation on the ground that an officer of the Commercial 
Company, well knowing its insolvency, fraudulently represented to the 
claimants that it was solvent, and thereby induced lîiem to sell the 
rubber on crédit, instead of for cash. The contract was made over the 

<S=>For other cases see same topic & KEY-NTIMBER in ail Key-Numbered Digests & Indexes 



IN EB NEW YORK COMMEKCIAL CO. 121 

téléphone in a conversation between Desmond and a représentative of 
the Company named Dunbar. Desmond testified that Dunbar asked for 
crédit and represented the solvency of the company; whereas Dunbar 
testified that Desmond proposed the sale on crédit, and that no repré- 
sentation at ail was made as to the company's solvency. 

The référée, being of opinion that each witness was giving an hon- 
est recollection of the conversation, was driven to décide the question 
upon the probabilities of the case, and decided it in favor of Desmond's 
account. He found that Dunbar had recklessly made a représentation 
of the company's solvency. The District Judge, on the other hand, 
upon considération of the probabilities, came to the conclusion that 
Dunbar did not ask for any change in the course of business and did 
not make any représentation as to the company's solvency. 

In discussing the law as to rescission the District Judge fell into the 
same error as to the proof necessary to rescind a contract where a false 
représentation has been made as in Re Levi & Picard (D. C.) 155 Fed. 
262. It results from confusing rescission in rases where there has 
been no représentation whatever with cases where a false représentation 
has been made. In the former, it is necessary to prove the insolvent 
buyer's intent not to pay when he contracts for the goods. In the latter, 
the ground of rescission is complète whenever the buyer has made a 
material misrepresentation which is relied on, vi^hether he made it 
f raudulently or not, there being no requirement of proof that he did not 
intend to pay. He said : 

"So far as the law is concerned, however, I do not think that counsel for 
the petltioners hâve sufflciently considered the décisions in this circuit. It is 
true that in Ee American Knit Goods Mfg. Co., 173 Fed. 482 [97 0. 0. A. 486], 
it was said by our Circuit Court of Appeals that in equity intentional mis- 
représentation by the bankrupt was not necessary, and that misrepresentation 
of a material fact relied upon by the other party was, even if innocent, good 
ground for rescission. It is not necessary to criticize or comment upon this 
statenient, but the case in which it was said did not require the discussion to 
go any further. That petitloner was defeated on the ground that no material 
misrepresentation had been made. It Is also true that in Ellet-Kendall Shoe 
Co. V. Ward, 187 Fed. at page 983 [110 C. C. A. 321], the Circuit Court of Ap- 
peals for the Blghth Circuit declared that It was error to hold that, 'to constl- 
tute a fraud authorlzing rescission of a sale, the financial statement by the 
bankrupt must hâve been with intent not to pay.' This remark was obiter, as 
the décision shows ; but it was also erroneous, for in our own appellate court 
it has been held in a case exactly llke this: 'The petltioners must establish 
three propositions to enable them to rescind the sale in question: (1) That the 
bankrupt was insolvent at the tlme of the purchase of the mattlng ; (2) that 
the bankrupt concealed Its insolvency from the petltioners ; (3) that the bank- 
rupt intended not to pay for the goods.' " 

The observations criticized in both cases were unquestionably right. 
The District Judge was misled by relying upon décisions where no rep- 
résentation whatever had been made and the buyer's intention not to 
pay had to be proved. Donaldson v. Farwell, 93 U. S. 631 [23 h. Ed. 
993] ; Re Levi & Picard (D. C.) 148 Fed. 654; In re Sol Aarons, 
193 Fed. 646, 113 C. C. A. 514; In re Marks, 218 Fed. 453, 134 C. C. A. 
253. To prevent any misapprehension, we said, in the American Knit 
Goods CasCj "in equity at least," because in an action for deceit at law 
a plaintifif cannot recover damages without showing not only that the 
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représentation made was false, but also that it was made knowingly or 
so recklessly as to constitute légal fraud. Pittsburg Co. v. Northern 
Central Co., 148 Fed. 674, 78 C. C. A. 408; Kountze v. Kennedy, 147 
N. Y. 124, 41 N. E. 414, 29 L. R. A. 360, 49 Am. St. Rep. 651. 

Because we concur with the District Judge in holding that no repré- 
sentation at ail was made as to solvency, the order is affirmed. 



PENNSTLVANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et aL 
(and four other cases). 

In re SECOND AVE. R. CO. IN CITY OF NEW YORK et al. 

(Circuit Court of Appeals, Second Circuit October 8, 1915.) 

No. 317. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

On pétition for rehearing in Use and Occupation and Motor Pro- 
ceedings. For former opinion, see 225 Fed. 734, C. C. A. . 

Before COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. In controversies between the receiver and third 
parties as to indebtedness and the amount of it, if any, the receiver 
represents gênerai creditors. AU outstanding questions of exonération 
in favor of one fund eut of another and claims of priorities of cred- 
itors should be disposed of upon the final accounting when ail parties 
are before the District Court. The motion made on behalf of tort cred- 
itors to resettle the mandate is denied. 



NATIONAL DUMP CAR CO. v. PULLMAN CO. 
(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 
No. 2212. 
Patents i®=>328 — Validity and Infbinqement — Dump Car. 

ïtie Ditchfield patent, No. 890,224, for a dump car, while for a sllght Im- 
provement in an old art, was not anticipated, and discloses novelty and 
patentable invention ; also held infringed. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Kenesaw M. Landis, 
Judge. 

Suit in equity by the National Dump Car Company against the Pull- 
man Company. Decree for défendant, and complainant appeals. Re- 
versed. 

Appeal from a decree dismissing blU for accoainting and Injunction based 
on the alleged Infringement of claims 4, 5, and 9 of Ditehfleld patent. No. 
890,224, for a dump car. ïhe claims in issue relate to the door-closing mech- 
anism of a bottom drop gênerai service car and read as foUows: 

"4. In a car of the class described, a hinged dumping door, a lever pivoted 
near the outer end of said door, a contact member secured to said door, and 
adapted to rest on the lever, a shaft mounted near the inner end of said 
door, and means for operating said lever to open or close the door. 

®:55For other cases eee same topic & KEY-NUMBBR In ail Key-Numbared Digests & Indexes 
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"5. In a car of tbe class described, a hinged dumping door, a lever plvotally 
mounted near one end of said door, a slidable contact member Connecting said 
door and lever, and a flexible mechanism for operating said lever to open or 
close tbe door." 

"9. A dumping mechanism for cars and the like eomprising a hinged door, 
a pivoted member mounted adjacent one end of said door, a contact member 
formlng a slidable connection between the door and said pivoted member, a 
rotatable shaft mounted adjacent the opposite end of said door, and a flexi- 
ble connection between the shaft and said pivoted member." 

The alleged Infringing cars weie made pursuant to a shop right under 
Pearson patent No. 986,309. The followlng dlagrams sufficlently illustrate 
the Ditchfield, Pullman, and Hart & Meissner cars: 



DITCHFIELD CAR 



PULLMAN CAR 




Haet & Meissneb Patent. 




Appellee's position Is that, tf Ditchfleld is to be conflned to his exact con- 
struction, there is no inf ringement ; if his clalms are broad enough to in- 
clude the Pullman device, then he la anticipated. 
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George L. Wilkinson, of Chicago, 111., for appellant 
Charles C. Linthicum, of Chicago, 111., for appellee. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

MACK, Circuit Judge (after stating the facts as above). The art 
is old ; gênerai service cars — that is, cars serviceable as flat or gondola 
cars and also as dump cars — hâve been in use a number of years ; and 
the éléments requisite to their opération are very much older. Fur- 
thermore, various types of door-operating mechanism hâve been and 
are in successful use ; indeed, most of the patents covering them are 
owned by appellant. Ditchfield's construction is not in gênerai use; 
only two cars hâve been made ; whether this is because it is not as 
efficient as others, or because the business conditions during the past 
few years would not hâve justiiied the attempt, expensive even to 
appellant since it acquired the patent, and more so to the inventor be- 
fore that time, to get railroad Systems to substitute it for other equip- 
ment that was working well, is immaterial. The two cars demonstrat- 
ed the operativeness of Ditchfield's combination, despite some possible 
difficulties in releasing the creeping shaft and opening the doors under 
a load. 

We shall consider the several objections in their order : 

(1) Invalidity. As a subcombination without locking means, it is as- 
serted by appellee to be invalid because — 

(a) Inoperative; 

(b) Anticipated; 

(c) Not the resuit of inventive genius, but only of mechanical skill. 

(2) Noninfringement. 

1 (a). Inoperativeness. It is urged that, apart from any question 
of prier art, the claims now in issue, which on their face do not cover 
the entire structure, as they do not limit the shaft to one that creeps 
under the lever for the purpose of finally locking the closed door, de- 
scribe a device that is practically inoperative, and therefore, unless the 
locking mechanism be read into them, the claims cannot be supported 
as covering a valid subcombination. If the locking device is neces- 
sarily impHed in thèse claims, then there clearly is no infringement. 
Ditchfield locks by causing the shaft through a final winding to creep 
up under the lever, while Pullman pushes in a cam-locking bar behind 
the séries of elbow levers. 

It is quite true that, without some kind of a locking device, a serv- 
ice car built in accordance with thèse claims alone would not be adopted 
in practice ; it does not f ollow, however, that the subcombination with- 
out the locking élément is therefore invalid. If, in and of itself, 
that combination of éléments has a distinct operative function of prac- 
tical utility, it must be upheld, unless invalidated by the prior art. 
And, in our judgment, the testimony fuUy demonstrates that, even 
without the locking device, the combination as described in the claims 
in issue does effectuate a new and practical resuit. For, while it is 
intended both in the Ditchfield and Pullman cars that the doors, when 
closed, should be held locked, and that, when locked, the entire strain 
theretof ore exerted on the chain by tlae weight of door and load should 
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be released, neither locking mechanism is automatic. A human agency, 
with its defects, must intervene ; carelessness and f orgetf ulness on the 
part of the employé will continue, as in the past, to let many a car 
go on its way unlocked. When this happens, the strain on the door- 
supporting mechanism, Ditchfield's short chain and long lever, Pull- 
man's long chain and short elbow lever, caused by the vi'eight of the 
door and its load, remains ; but to the extent that a rigid élément, the 
lever, replaces one or more links of the chain, the strain on the chain 
itself, the weak member of the mechanism, is reduced, and this is true, 
whether the levers hâve been made fully to perform their leverage 
function of pressing the doors shut, or whether because some doors 
are warped, or the chains hâve become of unequal length, ail the doors 
are not absolutely closed. For even such a car is capable of service 
for some freight, and, while not intended so to be used, it nevertheless 
is actually used until the condition is discovered. In such a case, the 
door-holding mechanism would inevitably wear out faster and stretch 
much sooner under the strain, if it wtre a continuons chain, instead 
of, like Ditchfield and Pullman, part chain and part rigid lever. Thus, 
without the locking élément, even if that be essential, not only to lock, 
but also to insure a complète closing of ail the doors, the subcombina- 
tion of thèse claims described a device, operative in actual service, and 
securing definite results, independently of the additionally désirable élé- 
ments. 

1 (b). Anticipation. In this connection it is to be noted that the 
lever has other functions than that just considered. It diminishes the 
strain on the chain, not only when holding and supporting the closed, 
but unlocked, or the incompletely closed doors in place, but also while 
the door is being raised into a horizontal position, and when the pull 
designed to effectuate a complète closing is exerted. 

Again, the lever permits the use of locking devices which, after the 
doors are closed, will wholly relieve the chains from strain. Further- 
more, it acts, not merely as a rigid substitute for chain links, but as a 
true lever in multiplying the power required to overcome the résistance 
in finally closing an ofttimes warped door. 

Concededly, the Hart & Méissner device, patent No. 764,355, is the 
nearest in construction and conception to Ditchfield's, and especially, 
in view of the size of the lever élément, to PuUman's. AU of the élé- 
ments are présent: the projecting fingers of the L-shaped bars, to 
which the chain is attached, is designed to catch the side door, almost 
closed by gravity, and, acting as a lever, to exert and multiply the 
power necessary to close it. In thus functioning, it anticipâtes both 
Ditchfield and Pullman. But it is not intended to, and it obviously 
cannot, relieve any strain exerted on the chains by the weight of the 
door and the load in raising, closing, or supporting the doors, because 
there is no such weight, and consequently no such strain, on the Hart 
& Méissner chains. They do not pass around the doors ; they extend 
down between the doors to become attached to the levers. They do not 
raise the door, and only in the sensé that they exert the final pull on. 
the lever can the chains be called a part of the door-closing mechanism. 
The Hart & Méissner lever, therefore, acts only as a true lever. Struc- 
turally, it is no rigid substitute for chain links. It does not form with 
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the chain attachment a door raising or holding, mechanism. It cannot 
function as a strain-reducing élément. The Hart & Meissner con- 
struction, theref ore, shows no anticipation. 

Other devices especially relied upon are Lindstrom and Streib, No. 
791,348, Christianson, No. 828,458, and Swanson No. 727,487. The 
first has no lever ; the second, a sliding lever ; and the third, a catch 
which défendant calls a lever. Thèse levers, however, hâve no strain 
reducing function. Confessedly, ail of thèse devices differ both struc- 
turally and operatively from Ditchfield's and PuUman's. 

Anticipation has not been shown. 

1 (c). Invention. Perhaps the best évidence that the conception of 
this subcombination, with this function for gênerai service car having 
bottom drop doors, was not obvious to the skilled mechanic, but re- 
quired the exercise of inventive genius, is the failure of Hart and 
Meissner to apply it to their bottom doors. It will be noted that the 
Hart & Meissner cars hâve both side and bottom drops ; but their bot- 
tom doors hâve only the old chain. No lever is attached thereto, 
though, for them, too, it would hâve had the additional functions se- 
cured both by Ditchfield and by Pullman. While the Ditchfield im- 
provement is concededly a comparatively slight one in an old art, it 
is both useful and novel, and, in our judgment, the resuit of invention. 

2. Infringement. Ditchfield's claims in issue are not expressly lim- 
ited to the long lever, as shown in his drawings ; they read as well 
on Pullman's short lever. The former has certain advantages ; while 
both act not merely as rigid substitutes for chain links and as true 
levers, the long lever functions as such from the very beginning of the 
door raising opération, whereas the short one cornes into play only 
when the door is already raised to within an inch or two of the hori- 
zontal position. But, when it does operate, it, too, acts both as rigid 
substitute for chain links and as a lever. It relieves the strain on the 
chain both in the last moments of the door-raising and door-closing 
acts, and subsequently in holding the unlocked closed, or nearly closed, 
door. By the pull of the chain, it functions as a lever, in closing, or 
nearly closing, the door. That neither Ditchfield nor Pullman can 
completely close ail doors, if some are badly warped or if the chains 
hâve become uneven in length, and that, to accomplish this, the non- 
infringing cam bar latch, in Pullman, or the additional winding that 
carries the creeping shaft up under the lever, in Ditchfield, each de- 
signed primarily for locking the doors, is brought into action, does not 
diminish or destroy the functional simiîarity of the two levers. Con- 
cededly, ail of the other éléments read on the Pullman device. It there- 
fore includes ail of the éléments of Ditchfield's claims in issue, with 
at least some of their functions, both new and old, and operating by 
practically like mechanical means. There is thus complète equivalency 
and infringement. 

The decree must be reversed, and the cause remanded for further 
proceedings in accordance with the views herein expressed. 
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DANIEL O'DONNELL, Inc., et al. v. KISCAL MFG. CO. et aL 

(District Court, S. D, lowa, C. D. September 21, 1915.) 

.1. Patents ©=3328— Infbingjimknt— Spabk Gap. 

The Knorr patent, No. 1,111,963, for a spark gap to be mounted on the 
spark Plug of an Internai combustion engine, held Infringed ; its validity 
being conceded. 

2. Patents ®=3245r— lNrBiNGEMENT>-lMMATERiAL Changes. 

Infringement Is not avoided by adding to a patented devlce a simple 
contrivance to strengthen a part, or by a change of form or use of a dif- 
férent materlal, where neither afCects the functions performed. 

[Ed. Note.— For other cases, see Patents, Cent Dig. § 386; Dec. DIg. 
<g=245.] 

In Equity. Suit by Daniel O'Donnell, Incorporated, and the Nota- 
miss Spark Gap Company against the Riscal Manufacturing Company, 
a partnership composed of August S'alm and John H. Richter, August 
Salm, John H. Richter, and George R. Meissner. On final hearing. 
Decree for complainants. 

Orwig & Bair, of Des Moines, lowa, for complainants. 
Roe & Roe, of Des Moines, lowa, for défendant. 

WADE, District Judge. The complainants charge défendants with 
infringement of United States letters patent No. 1,111,963, for an im- 
provement in spark gaps, issued to Gottlieb Knorr, September 29, 1914. 
The invention is designed to be mounted on a spark plug of an internai 
combustion engine. The art is not new. The patent is a combination 
of known éléments. The validity of the patent is not denied, and the 
sole question relating to the patent is whether the défendants infringe. 
There is also presented the question of unfair compétition in trade, 
arising out of the use of the words "Notamiss" and "Nevermiss," as 
applied to spark gaps. 

[ 1 ] Observing the structure described in the patent in suit, we find a 
cylindrical shell about an inch long, formed of a glass cylinder; one end 
being closed by a métal cap, the other end being formed by à flânge up- 
on the cylindrical body of insulating material inclosed within the glass 
cylinder. In each end there is a hole which admits the small threaded 
métal électrodes which pass into the body of insulating material inclosed 
in the cylinder. Thèse métal rods also form exterior nieans of attach- 
ment to the spark plug and to the conducting wire. The complainants, 
in manufacture, hâve varied this construction by eliminating the flange 
upon the end of the inclos'ed cylindrical body, and hâve formed both 
ends of métal caps. The same construction has been used by the de- 
fendants, and it is the contention of the défendants that this avoids 
infringement, and that the complainants themselves are not manufac- 
turing the article for which the patent was issued. 

This is the first and principal question to be determined. In behalf 
of the complainants it is contended that the substitution of a métal cap 
for the flange is merely the use of a mechanical équivalent, and that 

ÊssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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the use thereof by the défendants, with the other éléments discribed in 
the patent in suit, constitutes an infringement. It is contended by de- 
fendants that the patent in suit, being a combination patent of well- 
known éléments, is held strictly to the form described, and is not en- 
titled to protection against mechanical équivalents ; but I think the pat- 
ent cornes fairly within that class described by Justice Sanborn in Na- 
tional Hollow Brake Beam Company v. Interchangeable Brake Beam 
Co., 106 Fed, 693, 45 C. C. A. 544, in the f ollowing language : 

"But the great majority of patents falls between thèse two extrêmes. They 
are neither for pioneer inventions aor for improvements se slight as to be al- 
inost Immaterial. While they (Jo not évidence the first or the last step in the 
progress of the art to which they relate, they often mark signal advances and 
protect useful Improvements. The doctrine of mechanical équivalents condi- 
tions the construction of ail thèse patents, and in determlning questions con- 
cerning them the breadth of the signification of the term Is proportioned in each 
case to the charaeter of the advance or invention evidenced by the patent 
nnder considération, and is so interpreted by the courts as to protect the in- 
ventor against piracy and the publie against unauthorlzed monopoly [citing 
cases]. The doctrine of mechanical équivalents is govemed by the same rules 
and has the same application when the infringement of a patent for a com- 
bination Is in question as when the issue is over the infringement of a patent 
for any other invention [citing; cases]. Mère changes of the form of a devica 
or of some of the mechanical éléments of a combination secured by patent 
will not avold infringement, where the principle or mode of opération la 
adopted, unless the form of the machine or of the éléments changed is the 
dlstinguishing characteristic of the Invention." 

The flange described in the patent in suit served no function, except 
as a cap for the end of the hollow cylindrical body. The substitution 
therefore of a métal cap is to my mind clearly the substitution of a me- 
chanical équivalent, in so far as the same f orms a closure or cover for 
the end of the glass cylinder. It involves no invention to substitute the 
one for the other. 

[2] It is contended by counsel that the métal cap substituted for the 
flange possesses the additional function of a clamp holding the ends of 
the inclosed cylindrical body in case the same be split. There is no 
proof sustaining this claim. The métal cap does not fit closely around 
the edges of the inclosed cylindrical body. It fits around the glass 
cylinder, and the glass cylinder fits loosely over the cylindrical body, so 
that, in case it splits, it would be the glass cylinder which would hold it 
together, if anything ; and if the cylinder should break, the space be- 
tween the flange of the métal cap and the inclosed cylinder is so great 
that it could not possess the power of holding the body together. Even 
if it had such function, it would be a simple, well-known device which 
any workman would think of applying for such purpose, and it cannot 
be held that a complète patented device can be taken by an unauthorized 
and unlicensed person, and, by adding somewhere a well-known simple 
contrivance to strengthen some part thereof, acquire the right to the 
use of the patented article, and avoid infringement thereof. 

Taking the spark gap manufactured by the défendants, and the spark 
gap described in the patent in suit : 

"There is no différence in the mode of opération or in the resuit of the opér- 
ation of the two devices. They operate on the same principle and in the sama 
way and produce the same results." 
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This quotation is from the opinion of Sanborn, J., in the National 
HoUow Brake Beam Case, supra. He adds the following : 

"The only différence between them is in the form of the caps and in tho 
devices used to prevent thèse caps from rotating on the brake beams and 
brake heads. Can the appellee talce the princlple of the appellant's combina- 
tion, the only valuable thing Hein invented, every condition that distlnguishes 
their brake beam from the Inferior devices it supplanted, and then escape 
liabillty by this slight change of the fonn of one of its éléments?" 

This question is answered in the négative. The métal cap perf orming 
the same function as the flange, even if it performed an additional func- 
tion, it would not authorize défendants to absorb the entire patent 
granted to Knorr, and deprive him of the rights conferred by the gov- 
ernment. Walker on Patents (4th Ed.) page 309. 

In the récent case of Smart v. Wright, 227 Fed. 84, C. C. A. , 

decided by the Court of Appeals of the Eighth Circuit, Septem- 
ber term, 1915, the court quotes with appraval the following pertinent 
language from Machine Co. v. Murphy, 97 U. S. 120, 24 L. Ed. 935 : 

"Bxcept where form is of the essence of the Invention, it bas but little 
weight in the décision of such an issue ; the correct rule being that, in deter- 
mining the question of infringement, the court or jury, as the case may be, 
are not to Judge about similarities or différences by the names of things, but 
are to look at the machines or their several devices or éléments in the light 
of vyhat they do, or what office or function they perform, and how they perform 
it, and to flnd that one thing is substantially the same as ànother, if it per- 
forms substantially the same function in substantially the same way to obtain 
the same resuit, always bearing in mind that devices in a pater.ted machine 
are différent in, the sensé of the patent law vvhen they perform différent func- 
tions or in a différent way, or produce a substantially différent resuit. Nor 
is it safe to give much heed to the fact that the corresponding device in two 
machines organized to accomplish the same resuit is différent in shape or form 
the one from the other, as it is necessary in every such investigation to look 
at the mode of opération or the way the device Works, and at the resuit, as 
well as at the means by which the resuit is attained. Inquiries of this kind 
are often attended with difflculty; but if spécial attention is given to such 
portions of a given device as really does the work, so as not to give undue 
importance to other parts of the same which are only used as a convenient 
mode of constructing the entire device, the difficulty attendlng the investiga- 
tion will be greatly diminished, if not entirely overcome. Oahoon v. Ring, 1 
Cliff. 620 [Fed. Cas. No. 2292]." 

I am compelled to hold that the substitution of a métal cap for the 
flange does not avoid infringement. 

The contention that the use of "translucent" material for "transpar- 
ent" material to form the hoUow cylindrical body avoids infringement 
cannot be sustained. The f unctions of both are the same. There is no 
prêteuse that one has advantage over the other, and, if advantage did 
exist, it is clearly an équivalent w^hich any shopman would supply. 

It is seriously contended that the substitution of a fiber body made of 
four pièces for the cylindrical body described in the patent in suit avoids 
infringement. The functions of the fiber cylinder and the cylindrical 
body formed of four pièces are exactly the same. The only différence 
is in the size and form of the opening through which the spark may be 
observed as it passes between tîie terminais. The form adopted by de- 
fendants is différent from the form described in the patent and the 
228 F.— 9 
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f orm used by complainants in manufacture ; but a mère change in the 
form which does not affect the functions performed — does not avoid 
infringement. It is apparent that the form used by défendants may 
hâve advantages over the form used by the complainants ; but the 
change in form and the additional advantages are simply an extension 
of the principle and function inhérent in complainants' device, which 
extension involves no inventive genius. 

The patent in suit contemplâtes "a transverse opening extending 
through it." In manufacture, complainants use a round hole ; but the 
patent does not limit or describe the form of the opening or its size. 
The purpose of the opening being to enable an observation to be made, 
the patent certainly contemplâtes that such opening may be used as will 
serve its purpose most effectually. It may be round or square, large or 
small. The cylinder may be so eut away as to leave but the form of tvi^o 
standards, as is used by the défendants, without departing f rom the lan- 
guage of the patent. 

It being admitted that this patent is valid, it must be apparent that 
the cylinder used by défendants is clearly an infringement. The fact 
that a round hole is indicated in the spécifications cannot be held to 
limit the words used in the claims approved by the Patent Office. Oth- 
er slight différences in structure cannot be held to avoid infringement. 

"One who appropriâtes a new and valuable patented combination cannot 
escape infringement by «nitirig or operating its éléments by means of comnion 
mechanical devices which differ from those which are polnted eut for that 
purpose, but which are not claimed In the patent." National HoUow Brake 
Beam Co., supra ; Deering y. Harvester Works, 155 TJ. S. 286, 15 Sup. Ct. 
118, 39 L. Ed. 153 ; City of Boston v. Allen, 91 Fed. 248, 33 O. C. A. 485 ; 
Schroeder y. Brammer (C. C.) 98 Fed. 880. 

In the attempt to évade complainants' patent, défendants hâve clearly 
invaded it. Complainants are entitled to an injunction as prayed, and 
to an accounting, if desired. 

Unfair Compétition in Trade. 

Complainants hâve employed the trade-name "Notamiss" in its sale 
of spark gaps. The défendant Meissner has employed the trade-name 
"Nevermiss." It is not disputed that the names for trade purposes are 
so much alike that their use would constitute unfair compétition. The 
sole question involved is, which is entitled to the use of the name, and 
this dépends upon which party first established a trade réputation or 
good will in the manufacture and sale of spark gaps under one or the 
other of thèse names. 

Without reviewing the évidence, it is sufficient to say that I am con- 
vinced that in equity the complainants are entitled to the use of the name 
employed by them, and that the défendant Meissner is not entitled to 
use the trade-name "Nevermiss." 

A decree will be prepared by counsel for complainants and submitted 
to counsel for défendants, who will hâve five days in which to file ob- 
jections thereto, and the matter can then be submitted to the court for 
settlement, if agreement is not had. Such decree will reserve excep- 
tions to the rulings of the court as expressed in the decree. 
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THE ENTERPRISE. 

(District Court, D. Connecticut. March 9, 1915.) 

No. 1865. 

1. TOWAGE lS=ll LiABILITT FOB LOSS OF TOW PROXIMATE CATJSE. 

A tug, under contract to tow barges laden with stone from the quarry 
to a breakvvater, in the construction of wMcli the stone was being used, 
became disabled by an injury to lier rudder, and tbe barges, after un- 
loading, were compelled to ancbor, and several bours afterward, while 
so anchored and in a liigh wind, one of tbem sank. Tliere was no nég- 
ligence on the part of her crevv, and sbe was in good condition, and 
could bave been towed to a place of safety. Held, tbat tbe breaking of 
tbe tug's rudder was tbe proximate cause of the loss. 

[Ed. >'ote.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dig. ©=5ll.] 

2. TOWAGE <S=3— CONTEACT — IMPLIED TERMS. 

In a contract of towage there is an implied obligation that the tug 
shall be efficient and properly equipped for the service, from which the 
owner is relieved only wben a breakdown is from causes which could 
not bave been discovered and preveuted. 

[Ed. Note. — For otber cases, see Towage, Cent. Dig. § 3; Dec. Dig. 
<S=»3.] 

3. Towage «S^^^ll — Liabilitt oi- Tug fob Loss of Tow — Defective Equip- 

MENT. 

A tug under a continuing towage contract broke her rudder, and as a 
resuit one of her tows was lost. She was inspected six months before, 
but it was shown that the rudder was not properly tested to discover 
any defect in the iron casing, which broke. Heli, that such inspection 
did not relieve her from liability under the towage contract. 

[Ed. Note. — For other cases, see ïowage, Cent. Dig. §§ 11-23; Dec. 
Dig. <S=11.] 

4. Towage ®=>15 — Liabilitt fob Loss of Tow — Inévitable Accident- - 

Bubden of Pboof. 

The burden rests on a tug to establish the défense of Inévitable acci- 
dent, to exonerate her from liability for the loss of a tow through the 
breaking of her rudder. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 30-38; Dec. 
Dig. (g=>15.] 

In Admiralty. Suit by Peter Beattie and John Beattie, Jr., execu- 
tors of the estate of John Beattie, deceased, against the steam tug En- 
terprise. Decree for Hbelants. 

Samuel Park, of New York City, for libelants. 
George Whiteiield Betts, Jr., and Francis H. Kinnicutt, both of New 
York City, for claimants. 

THOMAS, District Judge. This is a Hbel in rem to enforce a claim 
for damages against the steam tug Enterprise, arising from the breach 
of a towage contract entered into between the libelants, who are con- 
tractors, with quarries at Leete's Island, on the Connecticut shore of 
Long Island Sound, and the claimants, who are owners of the Enter- 
prise. 

The charter party is contained in two letters, dated, respectively, 
November 28, 1912, and November 29, 1912; the first letter being from 

©ssFor other cases see same topic &. KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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the claimant's managing owner to the libelants, and the second Being 
the libelants' reply thereto. In the latter letter the libelants impose the 
condition that the Enterprise, which had been selected by the claimants 
for the purpose of the charter party, shall be "capable of doing our 
work." 

This charter party called for the transportation of stone, at an agreed 
price, from the libelants' quarries to a breakwater oiï Kelsey's Island, 
to the eastward of Leete's Island some 12 miles on the Connecticut 
shore of Long Island Sound, which the libelants were constructing 
under a contract with the United States government. The breakwater 
extended from the north shore of Long Island Sound in a southerly 
direction out into the Sound. After the exécution of the charter party 
and pursuant thereto, the claimants began the work of transporting 
stone from the quarries to the breakwater with three schooner barges, 
viz., the John L. Gilmore, the American Eagle, and the Tom Beattie, 
ail owned by the libelants. None of thèse boats were equipped with 
sails (excepting a small jib on the Eagle and the Tom Beattie), and 
ail of them were entirely dépendent upon the steam tug for motive 
power. 

The steam tug was under the exclusive control and possession of 
the claimants, with a crew employed by them. Each of the schooner 
barges had her own crew, employed by the libelants for the purpose 
of loading and unloading the barges. The loading and unloading of 
the barges and the movements of the barges and the tug were subject 
to the instructions of libelants' superintendent. 

The work of transporting stone from the quarries to the breakwater 
continued without interruption until January 31, 1914. About 4:25 in 
the morning of that day the Enterprise, vi^ith the three schooner barges 
mentioned, laden with stone, left Leete's Island, and arrived at the 
breakwater about two hours later. 

On arriving at the breakwater, the Gilmore was left on the east 
side, where she commenced to discharge her cargo, making fast to the 
breakwater with two lines. At that time the wind was from the east, 
but soon veered to the southeast, and later freshened considerably, 
blowing barder at 11 o'clock, and held there until 3 or 4 o'clock in the 
afternoon. About 10 o'clock the Gilmore was shifted from the east 
to the west side of the breakwater, in order to get protection from 
the wind afforded by the breakwater. After the tug had shifted the 
Gilmore, she anchored to a buoy on the west side of the breakwater, 
where she encountered considérable wind and sea coming in around 
the end of the breakwater, which, according to the testimony of three 
of claimant's witnesses, was enough to hâve the water come up over the 
scuppers of the Enterprise as she lay in the trough of the sea. 

There is some contrariety between the testimony of libelants' and 
claimant's witnesses as to the varyings and force of the wind, but it is 
not of sufficient importance to afïect the vital issues in the case. 

Some time before 1 o'clock in the afternoon, after the tug had an- 
chored, she broke loose from the buoy twice ; the first time being due 
to the breaking of the hawser attached to the buoy, and the second 
time to the slipping of the line. On the first occasion the tug drifted 
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only long enough to turn around and corne back, but the second time 
she drifted possibly a quarter o£ a mile away from the breakwater. 
The captain of the tug, then discovered that her rudder was disabled, 
whereupon she backed up under the lee of the breakwater, about 600 
feet therefrom, and well inshore, after vainly trying to repair the 
damage to the rudder. This time is fixed as about 1 o'clock in the 
afternoon. 

In the intérim the barges had finished their unloading and were an- 
chored off the breakwater. The Eagle was the most southerly, the 
Gilmore next, and the Beattie the most northerly; the Gilmore being 
nearer the breakwater than the others, and, according to the testimony 
of the libelants' superintendent, a distance of about 250 or 300 feet 
from it at that time. Thereupon (the barges having finished unload- 
ing) the libelants' superintendent hailed the captain of the Enterprise 
and ordered him to take the barges back to Ehick Island, a distance 
of not quite 2 miles from the breakwater. He was then informed by 
the captain of the Enterprise that this was impossible, owing to the 
disablement of the tug's rudder. The captain of the tug was unable 
to give satisfactory information as to the cause of the breaking of the 
rudder. 

Later in the afternoon, between 3 :30 and 4 o'clock, the wind changed 
from the southeast to the southwest, and with this change of the wind 
the Gilmore swung in from her anchorage nearer to the breakwater, 
so that, according to her captain, she was only 50 feet from it. Her 
crew then payed out a line to one of the buoys to make her more se- 
cure, but her small anchor chain parted, so that she had only one line 
and one anchor out. Between 5 :30 and 6 o'clock of the same after- 
noon the captain of the Gilmore and her crew left the Gilmore in a 
yawl, and after picking up a man on the Enterprise rowed ashore, and 
the captain returned to his home at Leete's Island. The Gilmore re- 
mained above water until early the next morning, when she sank. 
Later in the morning of February Ist the Beattie and the Eagle were 
towed back to Leete's Island by a wrecking tug, which had been sum- 
moned by the libelants from New London for that purpose. 

Three défenses are interposed by the claimants: (1) That the un- 
seaworthiness of the Gilmore and négligence upon the part of her 
crew were the proximate causes of the loss and damage complained 
of ; (2) that the tugboat was not a common carrier, and is liable only 
for the lack of ordinary care, and that not only hâve the libelants 
failed to prove lack of ordinary care, but the claimants hâve proved 
ordinary care by showing an inspection in June, 1913, when no defect 
in the rudder was f ound ; and (3) that the breaking of the rudder was 
an inévitable accident, upon which no liability can be predicated. 

[1] I. The charge that the unseaworthiness of the Gilmore and the 
négligence of her crew were the proximate causes of the loss and dam- 
age complained of is not sustained by the évidence. It clearly shows 
that the Gilmore was not in any worse condition in respect of leaking 
than barges carrying large quantities of stone naturally would be or 
usually are. Her condition in that respect was that which would nat- 
urally be expected of a barge subjected to the strain of heavy cargoes 
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of stone and was în no respect dangerous. The crucial question is 
whether the sinking of the Gilmore was occasioned by the négligence 
of the crew which was in the employ of the libelants, or by the 
breaking of the rudder on the Enterprise. This is largely a question 
of fact, dépendent upon the circumstances. _ It is clear from the évi- 
dence, that, until the rudder of the Enterprise had given out, she was 
under complète control, and the évidence makes it equally clear that 
the breaking of the rudder preceded the disability of the Gilmore by 
a considérable time, and that the Gilmore could hâve been extricated 
from her position of danger and saved from sinking by the Enter- 
prise, if the latter's rudder had not given out. The conclusion is there- 
fore inévitable that the proximate cause of the loss and damage sus- 
tained by the libelants was the breaking of the rudder. 

" 'Cause' and 'conséquence' are corrélative terms. One implles the other. 
When an event is foUowed In natural seanence by a resuit it is adapted to 
produce, or aid in produclng, that resuit is a conséquence of the event, and the 
event is the cause of the resuit." Monroe v. Hartford Street Kailway Co., 76 
Conn. 201, 207, 50 Atl. 498, 501. 

Another définition of proximate cause equally apt is that given by 
Chief Justice Baldwin in Smith v. Connecticut Railway & Lighting Co., 
80 Conn. 268, 67 Atl. 888, 17 L. R. A. (N. S.) 707. On page 270 of 80 
Conn., on page 889 of 67 Atl. (17 L. R. A. [N. S.] 707), he said : 

"That only is a proximate cause of an event, jurldieally considered, which, 
in a natural séquence, unbroken by any new and Intervening cause, produces 
that event, and without which that event would not hâve occurred. It must 
be an efficient act of causatlon separated from its effect by no other act of 
causation." 

With thèse clear définitions as a guide, ail the more is the conclusion 
imperative that the négligence of the crew of the Gilmore was not the 
proximate cause of the loss. Moreover, the évidence does not seem to 
sustain the claimant's contention that the management of the Gilmore 
by her crew in any way contributed to her sinking. She was without 
motive power, and there is sufficient évidence to justify the conclusion 
that she was not abandoned until it was apparent that she could not re- 
main above water, and the abandonment took place about six hours 
after the rudder on the Enterprise was disabled. In brief, there was no 
négligence on the part of the crew of the Gilmore of such a character 
and so related to the resulting injury as to be considered an efficient or 
proximate cause of her sinking. And it is immaterial whether the form 
of recovery is in contract or in tort, for the steam tug is liable in either 
case for the acts and defaults of her owners, or those who are her law- 
ful agents or représentatives. 

[2] IL The claimant's second contention is not well taken. In view 
of the established facts, the case does not fall within the well-known 
principle invoked by them. The law is well settled that in a contract of 
towage there is an implied obligation that the tug shall be efficient and 
properly equipped for the service, provided, of course, that the break- 
down did not arise from causes which ordinary care could hâve dis- 
covered and prevented. The Undaunted, 1 1 Prob. Div. 46, 5 Aspinall's 
Reports (New Séries) 580; and The Ratata, [1897] Prob. Div. 118, 8 
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Aspinall's Reports (New Séries) 427, afïirmed on appeal [1898] App. 
Cas. 513. It is of no importance that the libel contains no allégation 
of a warranty and a breach thereof. The tug's liability is one of con- 
tract. TheRatata, [1897] Prob. Div. 130, supra. 

The Undaunted, supra, is apposite. It was an action by a tow against 
the tug for a serions delay in the delivery of the tow's cargo, occasioned 
by an inadéquate supply of coal, and it was held that in a towage con- 
tract there is an implied obligation that the tug shall be efficient and 
properly equipped for service. Sir Charles Butt, of the admiralty court, 
in pronouncing judgment against the tug said (page 48) : 

"It la Important that owners of steam tugs should not be released from the 
obligation to send them to fulflU the service they hâve undertaken, adequate- 
ly and properly equipped. The breach by tug owners of this obligation may 
give rise to most serlous conséquences to vessels intrusted to their care." 

The Ratata, supra, is equally instructive and in point. It was there 
held that it was an implied term of the contract between a tug and her 
tow that the former had taken reasonable care to supply a properly 
equipped leading tug, so as to enable the string of barges attached to 
her to get safely to their destination. In the Court of Appeal, Lord 
Esher said (pages 127, 128) : 

"I therefore put this case on the ground that they owed that duty to each 
of thèse vessels. They were pald for that duty, and they were bound to see 
that the opération was properly conducted. There is évidence to show that it 
was not properly or efflclently conducted, and that threw the burden upon 
the défendants to show that they had taken every reasonable précaution to 
prevent a breakdown. Under that burden they fail; and therefore judgment 
must go against them, and they must be made llable to the plalntlfE for what 
happened." 

Lord Justice Lopes said (page 128) that the undertaking of the de- 
fendants was that : 

"They will use reasonable care in the case of each vessel that there shall be 
a tug efficient in huU, in equipment, and in crew." 

And Lord Justice Chitty said (page 130) : 

"The case against the défendants cannot be rested upon any warranty on 
their part, but it is one of contract, and the question is: What is the 
nature of the duties the contract imposed upon them? In my opinion, in 
conducting this towage opération, it was the duty of the défendants to take 
ail proper and reasonable measures to insure that the vessel should be 
safely towed up on the occasion in question." 

[3] The claimants argue that as this was practically a continuous 
voyage, going back to the date of the charter party, no implied duty 
rested on the claimants to make an examination before each trip. They 
further contend, and the évidence shows, that an examination of the 
tug had been made in June, 1913, when she was hauled out on the 
marine railway at New London, and that this inspection showed that 
the rudder was then in a reasonably saf e condition. The rubber con- 
struction was unusual. As the description is somewhat technical, I 
quote from claimant's brief : 

"The mdder Itself and stock were of wood, and were Inclosed for the most 
part in an iron casing. Down to the point where the rudder stock jolned the 
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blade of the rudder, the casing consisted of a cylinder made of wrought Iron 
flve-slxteenths of an inch thick. At the point where the top of the rudder 
joined the stock the cylinder was opened up, and Iron plates were attached to 
either flange, whlch made a casing or hood extendiug ont over the rudder 
proper. This case or hood was reinforeed and strengthened by an iron collar 
or band riveted on at the top of the rudder proper where it joins the stock. 
The collar was put on to strengthen the rudder post. The break in the cylin- 
der occurred at a point below the water Une and just below or practically 
level wlth the place where the rudder joined the stock and where the casing 
was reinforeed by the iron collar." 

There was no fastening through the iron cylinder and into the rudder 
stock to make it secure. As the rudder stock runs up through the rud- 
der port it was not exposed to a visual examination. When the iron 
cyHnder broke, the rudder was useless and the tug unmanageable. 

That the examination or inspection made at New London, in June, 
1913, was visual and superficial, is fully borne out, not only by the tes- 
timony of those who made the examination, but by the testimony of 
Clarence C. Perry, a well-known expert of Hartford, editor of The 
Locomotive and spécial inspecter for the Hartford Steam Boiler In- 
spection & Insurance Company. In answer to the question, "What 
would be necessary to make a proper examination of this flange, if she 
was hauled out in the marine yard?" The examination having been 
made while the tug was on the marine railway, Perry said : 

"The first thing to do would be to go over it wlth a light hammer and dé- 
termine whether the corrosion had extended deeply or not, by the ability to 
shell ofC the corrosion, scale, the iron oxide, wlth the llght hammer. If 
that shelling offi, in little scales of corroded iron, indicated that the corrosion 
had penetrated far into the iron, tliere would be two courses open: One might 
take a chlsel and attempt to find by soundings of the corroded surface, which 
would be a bad thing to do from the standpoint of the métal, beeause it would 
expose the pièce to further rapid corrosion ; or one mlght chisel deeper, which 
has become the practice in boiler works, and actually measure the thlckness 
of the iron, ehipplng a little hole and flUing it with a plug, no injury belng 
done." 

And again he testified: 

"An air hammer Is taken wlth a rather blunt and chisel polnted tool, and by 
repeated small but very rapid blows of this air hammer or hand hammer with 
this chisel polnted peon the corrosion and paint and so on are scaled from the 
métal, leaviug it as nearly clean as possible." 

This witness further testified that the method ref erred to by him is 
the one pursued in navy yards upon boats of the navy and navy tugs. 
The superintendent of the marine railway at New London, where the 
Enterprise was hauled out in June, 1913, for inspection, admitted that 
he did not use a hammer on the cylinder to ascertain whether there were 
any breaks in it, and that he did not put a hammer on the cylinder or 
examine the cylinder closely to ascertain whether there were any flaws 
or breaks in it. 

Another witness, McCarthy, produced by the libelants, testified that 
he never before saw a rudder constructed like this, and that it was im- 
possible visually to make a proper examination of the iron covering 
this rudder had, and that a satisf actory examination could be made only 
with a hammer. 
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The fact, if it be a fact, that the defect in the rudder, whereby the 
loss and damage were occasioned, was latent, and unknown to the 
claimants, is no excuse. Such is the established law, as is set forth in 
The Edwin I. Morrison, 153 U. S. 199, page 215, 14 Sup. Ct. 823, 829 
(38 L. Ed. 688), where in the opinion of the court, delivered by Chief 
Justice Fuller, it is said : 

"The obligation rested on the owners to make such inspection as would 
ascertain that tlie caps and plates were secure. Their warranty that the 
vessel was seaworthy in fact 'did not dépend on their knowledge or ignorance, 
their care or négligence.' The burden was upon them to show seaworthiness, 
and if they did not do so, they failed to sustaln that burden, even though 
owners are in the habit of not using the précautions whlch would demonstrate 
the fact. In relying upon extemal appearances in place of known tests, re- 
spondents took the risk of their inabllity to satlsfactorlly prove the safety of 
the cap and plate, if loss occurred through their displacement." 

The fact that libelants' reply letter to the claimants under date of 
November 29, 1912, imposed on the charter party the provision "that 
the crew of said tug shall at ail times follow the orders given by us, 
provided the safety of said tug Enterprise is not impaired" is not ma- 
terial. In The Undaunted, supra, it was held that a provision in a con- 
tract of towage that the owners of the tug would not be responsible for 
the default of her master did not release them f rom the implied obHga- 
tion to supply an efficient tug, that is to say, one properly equipped and 
properly supplied; and it must be taken as a fair intendment of the 
charter party that for the purposes of navigation the tug was under 
the exclusive control of the claimants, with a crew employed and paid 
by them, and fully responsible for the navigation of the tug until such 
time as the libelants interfered by giving their positive orders or in- 
structions. 

[4] III. The claimants hâve failed to prove that the breaking of the 
rudder was an inévitable accident. The onus of proof rested on them ; 
the libelants having, in the first instance, established a prima facie case 
either of neglect or of want of seaworthiness. 

The law laid down in The Merchant Prince, [1892] Prob. Div. 188, 7 
Aspinall's Reports (New Séries) 208, leaves no doubt on this point. 
This was an action for damages, by collision, in which it appeared that 
the plaintifï's vessel was at anchor in broad daylight in the Mersey, 
when the défendants' steamer ran into her. The défense was that the 
steam steering gear of the défendants' vessel failed to act, in consé- 
quence of some latent defect, which could not hâve been ascertained or 
prevented by the exercise of any reasonable care or skill on the part of 
the défendants, and that the resulting damage was caused by inévitable 
accident. The steam steering gear in question was good of its kind. It 
had never previously failed to act, and the cause of the defect in the 
machine or in its working could not hâve been discovered by compétent 
persons. Part of the gear, including some portion of the chain, running 
between the wheel and the rudder, had been recently renewed, and it 
was admitted that new chain was liable to stretch. It was also proved 
that, before the vessel left her anchorage and proceeded on her voyage, 
the whole of the gear had been tested and found in good order, and 
that the chain had been tightened as occasion required. It was held by 
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the Court of Appeal, reversing the Admiralty Court, that the défend- 
ants were liable, as they had not discharged themselves of the burden 
cast on them by the prima f acie case. Lord Esher said (page 188) : 

"If he [the défendant] cannot tell you what the cause is, how can he tell 
you that the cause was one the resuit of which he could not avoid?" 

Lord Justice Fry said (page 189) : 

"The burden rests on the défendants to show Inévitable accident. To sus- 
taln that the défendants must do one or other of two things. They must 
either show what was the cause of the accident, and show that the resuit of 
that cause was inévitable ; or they must show ail the possible causes, one or 
other of which produced the efCect, and must further show wlth regard to 
every one of thèse possible causes that the resuit could not hâve been avolded. 
TJnless they do one or other of thèse two things, it does not appear to me that 
they hâve shown Inévitable accident" 

The Circuit Court of Appeals of this circuit has cited and quoted 
with approval from The Merchant Prince, supra, in The Edmuod 
Moran, 180 Fed. 700, 104 C. C. A. 552, and again in The Bayonne, 213 
Fed. 216, 129 C. C. A. 560, where it was said by Judge Ward, dehvering 
the opinion of the court, that the conclusion of inévitable accident — 

"should only be adopted if either the cause * * * is shown and that it 
was unavoidable, or else ail possible causes must be shown to hâve been un- 
avoidable." 

If this is the law in collision and négligence cases, there is equal, if 
not more, reason why it should obtain in the case of a towage contract, 
where there is an implied obHgation of seaworthiness, and where, as 
stated by Kennedy, L. J., in the Court of Appeal in The West Cock, 
[1911] Prob. Div. 208, on page 231, 12 Aspinall's Reports (N. S.) 57: 

"The burden of proof * * • lies upon the tug owner to show that it 
was as reasonably fit and proper a tug for use as skill and care could 
make if ' 

The court cannot, by approving a resort toi mère conjecture as to the 
cause of the def ect in the rudder, relax the important and salutary rule 
in respect of seaworthiness. The Edwin I. Morrison, 153 U. S. 215, 
14 Sup. Ct. 823, 38 L. Ed. 688 ; The Alvena (D. C.) 74 Fed. 252, 255 ; 
The Phœnicia (D. C.) 90 Fed. 116, 119. 

The Hbelants are entitled to a decree adjudging the Enterprise in 
fault, with a référence to a commissioner to ascertain the amount of 
damage sustained by them. 

Decree accordingly. 
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In re PILCHEE & SON. 
(District Court, M. D. Alabama, S. D. November 30, 1915.) 

(Syllabus ly the Court.) 

1. Bankbtjptcy <S=»196— Pbefehenïiai, Lien— Levy of Execution— Recoede» 

judgmenï. 

A plaintiff wbo had obtained a judgment ia the state court against bis 
debtor, and had recorded said judgment more than four montas prior to 
the filing of a voluntary pétition in bankruptcy by bis debtor, and who bad 
levied an exécution founded upon such judgment upon tbe property of bis 
debtor, bas a valid and subsisting preferential lien ; and, for the préserva- 
tion of thls lien, it was not necessary under the Alabama statute (Code 
Ala. 1907, § 4157) for the plaintiff to hâve his judgment recorded in Gen- 
eva county after the property was removed there from Houston couuty. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 306-316; 
Dec. Dig. <S=196.] 

2. Banksuptct <S=3211 — Jurisdiction- — State and Bankbtjptcy Court — 

Pkoperty Stjbjeot to Pkbfebential Lien. 

ïbe rule that tbe court which first obtains rightful jurisdiction over a 
subject-matter is not to be interfered witli by any other court is appli- 
cable in the court of bankruptcy, and where a state court had first ob- 
tained rightful jurisdiction over a subject-matter through liens created by 
the rendition and recording of judgmeuts of such court more than four 
months prior to the filing of the pétition in bankruptcy by the défendants 
in the state court, and where it was shown that such judicial liens ag- 
gregated §2,186.74 (besides interest), and that the value of the property 
levied on by the sheriff in the enforcement of the liens was only $1,500, 
and that the sheriff was pursuing his lawful right and duty in levying 
the exécutions, such property, taken from the sheriff by a receiver ia 
bankruptcy, will be turned back into the custody of the state court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. ©=211 ; Courts, Cent. Dig. § 1331.] 

3. Bankeuptoy <ê= 194— Pbopeety Subject to Pbefeeektial Lien— Vaudity 

or Okdeb. 

An order of a référée in bankruptcy, directing a receiver in bankruptcy 
to take charge of and administer, as a part of the assets of a bankrupt 
estate, certain property upon whleh another, more than four months be- 
fore the filing of the pétition in bankruptcy, had obtained a valid judi- 
cial lien in the state court, was iniprovidently granted; and, on timely 
application, such order will be vacated, and the property turned back in- 
to the custody of the ofiicer of the state court, from whom it was taken 
by the receiver in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 287, 289 ; Dec. 
Dig. <S=>194.] 

4. Bankbuptcy <S=>211 — Pbopeety Subject to Judicial Lien — Claims of 

Thibd Peesons — Detekmination. 

In such case tbe court will not consider the suggestion that parties oth- 
er than the claimants in the bankruptcy court (plaintiffs in the state 
court) hâve made claims to certain fixtures, a part of the goods levied on, 
while in the custody of the receiver in bankruptcy, but will leave such 
third parties to whatever rights they may bave by demand upon the 
sheriff, or other appropriate action in the state court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 321, 323; 
Dec. Dig. .®=>311 ; Courts, Cent. Dig. § 1331.] 

In Bankruptcy. In tlie matter of Pilcher & Son, bankrupts. On 
pétition of R. L. Towles and others for an order vacating order of 
référée. Ordered according to opinion. 

<S=ï>For other cases see same toplo & KEY-NUMBER In ail Key-Numbered Dlgésts & Indexe» 
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Farmer & Fariner, of Dothan, Ala., for claimants. 

Sollie & SoUie, of Ozark, Ala., for receiver in bankruptcy. 

HENRY D. CLAYTON, District Judge. This cause, coming on 
to be heard, is submitted for order and decree upon the pétition of 
E. R. Porter and others for an order vacating the order of the réf- 
érée, heretofore made, authorizing and directing R. L. Towles, as the 
receiver appointed in the above bankruptcy matter, to take charge of 
and administer, as a part of the assets of the bankrupt estate, a cer- 
tain stock of goods, wares, merchandise, store furniture, etc., located 
in the town of Hacoda, in Geneva county, Ala. 

It appears that E. R. Porter Company on May 1, 1915, obtained a 
judgment in the circuit court of Houston county, Ala., against the 
bankrupts in this case, for the sum of $609.03 ; that the Dothan Gro- 
cery Company on said May 1, 1915, also obtained a judgment against 
tlie bankrupts, défendants in the state court, for the sum of $1,547.71 ; 
that on May 3, 1915, W. A. Brown, as clerk of the circuit court of 
Houston county, issued certificates of judgments — one in favor of E. 
R. Porter and against the défendants, bankrupts hère, and the other 
in favor of said Dothan Grocery Company and against the bankrupts, 
as provided by section 4156, Code of Ala. 1907 — and that said certifi- 
cates of judgments were filed in the office of the judge of probate of 
said Houston county on May 4, 1915, and were duly recorded ; that 
the recording of said judgments in the office of the judge of probate 
of Houston county created a lien under the laws of Alabama on ail 
the property of the défendants, later the bankrupts in this case, located 
in Houston county, which was subject to levy and sale under exécu- 
tion; that on the date of the recording of said certificates of judgments 
the bankrupts owned a stock of goods, wares, merchandise, fixtures, 
etc., located in the city of Dothan, Houston county, Ala. ; that on or 
about July 27, 1915, the said stock of goods, fixtures, etc., were re- 
moved by the said bankrupts from said city of Dothan, Houston 
county, Ala., to the town of Hacoda, in Geneva county, Ala. ; that on 
October 21, 1915, the said certificates of judgments issued by the said 
W. A. Brown, as clerk of the circuit court of Houston county, Ala., 
were recorded in the office of the judge of probate of Geneva county, 
Ala. ; that on October 13, 1915, exécutions, one in favor of E. R. Por- 
ter Company and against the bankrupts, and another in favor of 
Dothan Grocery Company and against the bankrupts hère, were issued 
by said W. A. Brown, clerk aforesaid, and placed in the hands of G. 
W. Griffin, sheriff of Geneva county, and levy under said exécutions 
was made by said sherifï on the said stock of goods, wares, merchan- 
dise, fixtures, etc., belonging to the said bankrupts, défendants in the 
state court, located at Hacoda, in Geneva county, Ala. ; that on or 
about the Ist day of November, 1915, two or three days before said 
stock of goods, fixtures, etc., were to be sold by the said sheriff of 
Geneva county under the said exécutions, a voluntary pétition in bank- 
ruptcy was filed by the said Pilcher & Son, W. C. Pilcher, and Clay 
Pilcher, and on said date the référée appointed one R. L. Towles as 
receiver ; that said Towles, as such receiver, went to Hacoda and there 
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seized and took possession of the said stock of goods, fixtures, etc.; 
that the inventory cost of said property, so seized by the sheriff and 
receiver, amounted to the sum of about $2,900; and that ail of said 
property is not worth more than the sum of $1,500. 

Upon this hearing the facts set forth in the pétition filed by E. R. 
Porter Company and others were established to the satisfaction of 
the court; indeed, they were admitted in the argument, by the attor- 
ney for the receiver, to be true. 

[1] 1. Thus it is established that the claimants hâve valid and sub- 
sisting preferential liens on this property — judgment liens — and were 
attempting to enforce those liens by levy of exécutions from the statè 
court upon the stock of goods hère involved, when the same were 
taken by the receiver of this court from the sheriff. Section 4157, 
Code of Ala. 1907, relating to judgment liens, is in the following lan- 
guage: 

"Every judgment or decree, when flled as provided In the preceding section, 
shall be a lien on ail the property of the défendant In the county where filed, 
wMch is subjeet to levy and sale uuder exécution, and such lien shall con- 
tinue for ten years from the date of such judsnient. The filing of the judg- 
ment or decree shall be notice to ail persons of the existence of the lien." 

And the Alabama statute, relating to the levy of exécutions for the 
enforcement of judgments, is in the following language : 

"The party In whose favor a judgment is rendered, whetber for debt, dam- 
ages, or costs, for the satisfaction thereot, may, withln a year thereafter, 
hâve a writ of fieri facias agalnst the lands and goods of the party agalnst 
whom such judgment is rendered ; and when the judgment Is for spécifie prop- 
erty, or the alternate value, or for the possession of lands, appropriate vvrits 
of exécution may issue for the satisfaction thereof ;" etc. Code 1907, | 4077. 

And the judicial liens in this case were created or obtained prior to 
four months before the filing of the voluntary pétition in bankruptcy. 
Of course, by the removal of the stock of goods, fixtures, etc., from 
the county of Houston to the adjoining county of Geneva, the judg- 
ment liens of the claimants were not invalidated, and it was not neces- 
sary for the claimants to hâve recorded their judgments in the county 
of Geneva (which they did) in order to préserve their liens upon the 
property. Street, Ex'r, v. Duncan, 117 Ala. 572, 23 South. 523; Mc- 
Mahan v. Green, 12 Ala. 71, 73, 46 Am. Dec. 242. 

It is settled law that liens obtained by a judgment prior to four 
months before bankruptcy are valid, and are so recognized by the 
bankruptcy court. 1 Loveland on Bankr. 926, and authorities cited 
in note 14. It is equally settled law that the statute of the state upon 
which the lien dépends will govern. Loveland on Bankr. 928, 929. 
See footnote 19. As it was said in Rankin v. Scott, 12 Wheat. 179, 
6L. Ed. 592: 

"The principle Is belleved to be universal that a prior lien glves a prior 
claim, which Is entitled to prior satisfaction, out of the subjeet It binds, un- 
less the lien be intrinsically détective, or be displaced by some act of the 
party holding it, which shall postpone him in a court of law or equlty to a sub- 
séquent clalmant." 

See, also, Howard v. Railroad Co., 101 U. S. 837, 845, 25 L. Ed. 
1081. 



142 228 FEDERAL REPOETBR 

[2] 2. The rule that the court which first obtains rightful juris- 
diction over a subject-matter is not to be interfered with by any other 
court is applicable in this case, because the state court had first ac- 
quired rightful jurisdiction over the subject-matter by the liens cre- 
ated by the judgments obtained, and recorded as provided by the Ala- 
bama statutes, four months prior to the filing of the voluntary péti- 
tion in bankruptcy in this court. In Blair v. Brailey, 221 Fed. 1, 136 
C. C. A. 524, by Walker, Circuit Judge, it is said : 

"The gênerai rule prevails to prevent any Interférence even by a dourt of 
bankruptcy with another coùrt's control over property whlch rightfully has 
been subjected to Its jurisdiction, If that jurisdiction attached more than four 
months before the pétition In bankruptcy was filed. Pickens v. Roy, 187 U. 
S. 177, 23 Sup. et. 78, 47 L. Bd. 128. It Is not 'ail levies, judgments, attach- 
ments, or other liens, obtained through légal proceedings agaiust a person 
who is insolvent,' whlch, under the provisions of section 67 of the Bankruptcy 
Act [Act July 1, 1898, c. 541, 30 Stat. 564 (Comp. St. 1913, § 9651)], are to be 
deemed null and void, but only such levies, judgments, etc., so obtained 'at any 
time within four months prior to the filing of a pétition In bankruptcy.' 
Where a valid judicial lien or levy has been secured or made four months 
or more prior to the bankruptcy, proceedings to enforce the same may be 
prosecuted to the end. Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 
L. Ed. 122 ; In re Koslowski (D. C.) 153 Fed. 823." 

And further it is said: 

"When a court having jurisdiction of the parties and the subject-matter 
lias taken property into its possession, such property is thereby withdrawn 
trom the jurisdiction of ail other courts, and the court so in possession has 
an ancillary jurisdiction to hear and détermine ail questions respecting the 
tltle, possession, or control of the property, though that court is not one of 
bankruptcy, and though the property so in its possession is part of the es- 
tate of one who was adjudged a bankrupt on a pétition flled in a court of bank- 
ruptcy after the first mentioned court's piossessiou was acquired. Murphy v. 
,Tohn Hofman Co., 211 TJ. S. 562, 29 Sup. Ct. 154, 53 K Ed. 327; Wabash 
Rallroad v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379; In 
re Antigo Screen Co., 123 Fed. 249, 59 C. O. A. 284." 

And in the same case, it was also said : 

'I * « • rp^Q f^f j-jjg prime alms of the Bankruptcy Act are to make pro- 
visions for the application to the satisfaction of an Insolvent's debts of so 
much of his property as is subject to be so applied, and to afCord him the 
opportunity, conditioned upon hls compUance with the requirements of the act, 
of securlng a discharge from the liabilities which his debts Imposed. Congress 
took riptice of the fact that courts without bankruptcy jurisdiction may be, and 
constantly are, resorted to for the enforcement of the demands of creditors, 
and specified the extent to which what may hâve been done to that end in 
such other courts should be avoided by an adjudication of bankruptcy. So 
far as the flrst above mentioned object of the Bankruptcy Act is concemed, 
the jurisdiction of the court of bankruptcy is uot made so paramount that 
an adjudication of bankruptcy terminâtes the right of another court to con- 
tinue to administer property which, four months or more before the filing of 
the pétition In bankruptcy, had been brought within its grasp under its pro- 
cess for the satisfaction of demands duly asserted agalnst the party subse- 
quently adjudged bankrupt. As has been shown above, the act wlthholds 
from the court of bankruptcy the right to draw to itself the administration 
of property * • * whlch is so situated. Wé are referred to the ruling 
made in Bank of Andrews v. Gudger, 212 Fed. 49, 128 0. 0. A. 505, as sup- 
porting a conclusion at variance with the one just stated. It was held In 
that case that the right of the court of bankruptcy to the custody and admin- 
istration of property of the bankrupt was superior to that of another Qourt 



JBBSEN V. A CARGO OF HEMP 143 

«vhich had acquired possession of the property by proceedlngs to whlch no 
créditer of the bankrupt was a party, the rights in the property of ail who 
were parties to the suit being plainly subordinate to those of the bankrupt'â 
creditors. In the course of the opinion * * * in that case it was said: 
'Sueh a case is entirely apart froni those cases in which a créditer has gone 
into the state court and established or acquired by his suit a légal or équita- 
ble lien on the property in the hands of the court four months before the flling 
of the pétition in bankruptcy. In such cases the courts hâve held that the 
creditor is entitled to enforce his lien in the flrst court that acquired juris- 
diction.' Bank of Andrews v. Gudger, 212 Fed. 54, 128 0. C. A. 510." 

[3] 3. It therefore appears to me that the order of the référée 
taking the stock of goods, fixtures, etc., out of the hands of the sherifif 
and putting the same into the possession of the receiver in bankruptcy 
was improvidently granted, must be vacated, and the property turned 
back to the sheriff, who was in the rightful custody of it. The appli- 
cation to vacate such order of the référée should be timely made. 
Hère the appHcation was so made. The order of the référée was not 
entered until November 1, 1915, the receiver had done nothing with 
respect to the property except to care for it, and the application to 
vacate the order was filed November 22, 1915. 

It is clear that the judgment liens on the property were created more 
than four months prior to the filing of the pétition in bankruptcy ; that 
the liens aggregate $2,186.74, besides interest; that the stock of goods 
and fixtures are only of the value of about $1,500, $686.74 less than 
the amount of the judgment liens; and that the sheriff was pursuing 
his lawful right and duty in levying the exécutions for the enforce- 
ment of such prior judgment liens. 

[4] 4. It was insisted in the argument that certain parties, other 
than the claimants hère, had made claims in the above bankruptcy 
matter to certain fixtures or furniture, a part of said stock of goods, 
which the sheriff advertised for sale under the exécutions issued pur- 
suant to said judgments, and that this court ought now to pass upon 
such claims. It is manifest that the action of this court is not requi- 
site in that regard. Those other claims, which hâve just been men- 
tioned, can be asserted, if valid, by demand upon the sheriff, or by 
other appropriate action in the state court. 

The order will be accordingly entered. 



JBBSEN V. A CARGO OF HEMP. 

(District Court, D. Massachusetts. June 9, 1915.) 

No. 995. 

1. Shipping ®=»154 — Caeriaqe of Goods — Lien fob ï^eight. 

A shlp has a lien for freight on the cargo rightfuUy aboard, whether 
or not she is under charter, and without regard to whether the owner or 
a charterer is entitled to the beneflt of the lien. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §S 226, 516- 520 ; 
Dec. Dig. <S=>154.] 

2. Shipping <S=49— Time Chabtee — Keseevation of Lien on Cabgoes. 

Libelant, as owner, let a steamship by a tlme charter, which 
was not a démise of the vessel, but requlred libelant to man, vlctual and 

«=5For other cases Bee same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Itaexes 
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navlgate lier and keep her in effective condition and repair. Tlie char- 
ter provided that the lilre sliould be paid monthly in advance, gave ttie 
cliarterer tlie option to sublet, and authorized tlie cliarterer or subctiar- 
terer to load witti such cargo, at such rates of freight, and for such ports, 
withln specifled limits, as lie saw fit, and to reçtuire the captain to sign 
bills of lading therefor. It further provided that "the owner shall hâve 
a lien on ail cargoes for freight or charter money due under this char- 
ter." The chartercr sublet by a slmllar time charter in which it was 
naraed as "time charterer." The subcharterer paid the charterer, but 
the latter did not pay the owner, who thereupon libeled a cargo belng 
carrled for hire by the subcharterer. Held, that the charter left libel- 
ant in possession durlng the charter term, with the rlght to the beneflt 
of the shlp's lien on ail cargoes carried, whether or not the charterer 
had any interest therein; that, as against the subcharterer, which 
took subject to such right, the lien was enforceable, although the sub- 
charterer had paid in full under Its own charter ; but that, as against 
the owners of the cargo, the lien was enforceable only to the extent of 
unpald freight 

[Ed. Kote.— For other cases, see Shipping, Cent. Dlg. §§ 187-200, 202 ; 
Dec. Dig. ®=»49.] 

8. Shipping ©=349 — Time Chaeter — Subchabter — Owner' s Lien toe Chab- 
TEB HiRE— "All Cargoes." 

A time charter of a ship containing a provision giving the owner a 
lien on "ail cargoes" for charter hire, with a further provision giving the 
charterer the right to sublet, has the effect of giving the owner the 
beneflt of the shlp's maritime lien for freight on ail cargoes, whether 
carrled by the charterer or a subcharterer, although such right might 
otherwise be deemed to hâve been walved by other provisions, such as 
one requlrlng payment of the charter hire at stated times lu advance. 

[Ed. Note.— For other cases, see Shipping, Cent. Dlg. §§ 187-200, 202; 
Dec. Dig. <®=>49.] 

4. Shipping ®=»49 — Time Chartee — Subchabter — Owner's Lien sob Char- 
ter HiBE. 

Where such charter, however, authorizes the charterer or subcharterer 
to load the ship with such cargoes at such rates of freight as may be 
agreed upon with shippers, and to require the captain to sign bills of 
lading therefor, the owner's lien is limited to the amount of freight so 
agreed upon and which remains unpald by the shipper. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 18T-200, 202 ; 
Dec. Dig. <S=»49.] 

In Admiralty. Suit by Wilhelm Jebsen against a cargo of hemp 
ex steamship Symra and the freight thereon; the Munson Steamship 
Line, claimant. Decree for libelant. 

Convers & Kirlin, of New York City, and Blodgett, Jones, Burnham 
& Bingham, of Boston, Mass. (John M. Woolsey, of New York City, 
of counsel), for libelant. 

Haight, Sandford & Smith, of New York City (John W. Griffin, of 
New York City, of counsel), for claimant. 

MORTON, District Judge. This is a libel by the owner of the 
steamship Symra against the cargo and freight, to recover the balance 
alleged to be due for the hire of the steamer under a charter to the 
Canadian-Venezuelan Ore Company. I shall speak of that company 
as the Ore Company, and of the charter to it as the charter. 

The charter was on what is known as the government f orm, and was 
"for the time of about thirty-six calendar months from the day of her 

e^sFor other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Disests & Indexes 
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[the steamship's] delivery" to the charterers. The charterers were to 
hâve the disposai of "the whole reach of the vessel's holds, decks, and 
usual places of loading and passenger accommodations of the ship, 
* * * reserving only proper and sufficient space for the ship's offi- 
cers, crew, tackle, apparel, furniture, provisions, and stores." The 
îibeîant was to man, victual, and navigate the vessel, and keep "her in 
a thoroughly efficient state in hul! and machinery for the service." The 
charterers were "to pay for the use and hire of said vessel at the rate of 
ten hundred and fifty pounds (£1,050) sterling per calendar month," 
"payment to be made in cash monthly in advance at New York." 

It was further provided that "the owner shall hâve a lien upon ail 
cargoes for freight or charter money due under the charter." The 
charterers were "to hâve the option of subletting the steamer." The 
captain was to be under the orders and directions of the Ore Company 
"as regards employment, agency, or other arrangements," and was to 
sign bills of lading at rates of freight as directed by the Ore Company ; 
and the Ore Company was to "indemnify the owner for ail consé- 
quences or liabilities that may arise from the captain so doïng." The 
charter also contained numerous other provisions. 

The Ore Company sublet the steamer to the Munson Line, the claim- 
ant, under a charter similar to that from the libelant to the Ore Compa- 
ny. In the charter to the Munson Line, the Ore Company were describ- 
ed as "time charterers" of the steamship. The Munson Line loaded the 
vessel at Progresso, Mexico, for Plymouth, Mass., with a cargo of hemp 
consigned to Henry W. Peabody & Co. The rate of freight was agreed 
upon between the Munson Line and Peabody & Co. The bill of lad- 
ing was on a Munson Line form, and was signed by the captain as 
master. The freight was payable on delivery. 

Before loading with the hemp at Progresso, the vessel had been 
at or near Havana, Cuba, with a cargo of coal shipped under a Mun- 
son Line bill of lading, on which the freight was also payable on de- 
livery. There was at that time a balance due to the libelant for the 
hire of the steamer, and counsel for the libelant threatened to enforce 
by proceedings at Havana the lien for such balance which he claimed 
the libelant had under the charter on the cargo of coal and freight. 
Thereupon counsel for the Munson Line gave an undertaking which 
was satisfactory to counsel for the libelant, and the steamer was al- 
lowed to proceed on her voyage. Subsequently a stipulation was 
entered into between the parties, the object of which was and is to 
put the parties, without préjudice to the rights of either, in the same 
position as they would hâve been in, if the cargo hère in question had 
been in the vessel's hold with the freight unpaid at the time of the filing 
of the libel, and both had b^en duly attached. 

The Munson Line has accounted for and paid over to the Ore Com- 
pany, directly and through garnishee proceedings in New York in- 
stituted by the libelant, ail that was due from it to that company for 
the hire of the steamer under the subcharter from the Ore Company 
to it. It does not appear, if material, whether thèse payments were 
before or after notice was given by the libelant of his intention to en- 
force his alleged lien ; and no question has been raised as to the effect 
228 F.— 10 



146 228 FEDERAL EEPORTER 

one way or the other of such payments. The Ore Company haying 
defaulted in its payments to the owner, he seeks by thèse proceedings 
to recover the balance due from it to him, out of the freight money 
agreed to be paid by Peabody & Co. to the Munson Line. In effect 
he contends that he is entitled to hâve his loss, from the charterer's 
f ailure to pay, made good at the expense of the subcharterer ; in other 
words, that under the terms of the charter and subcharter his right 
to tlie freight money in question is superior to that of the Munson 
Line. 

[ 1 ] A ship has a Hen on the cargo rightf uUy on board for the freight 
or carriage. This is the gênerai rule. It is not necessary nQw to in- 
quire into the origin of it. See Wellman v. Morse, 76 Fed. 573, 22 
C. C. A. 318. It is ancient and well-settled law in admiralty, and is 
so treated by the parties. So far as the lien itself is concerned, the 
fact that the ship is under a charter is immaterial. As to the person, 
who is or may be entitled to the benefit of the lien, whether tlie owner 
or the subcharterer, there may be a question. 

[2] Whether the charterer should be regarded in the présent case 
as the owner pro hac vice dépends on the terms of the charter party. 
It is plain, I think, that the charter party did not constitute a démise 
of the ship, and that, therefore, neither the charterer nor the sub- 
charterer can be regarded as the owner for the time being. The Vol- 
unteer, 1 Sumn. 551 [Fed. Cas. No. 16,991] ; Reed v. United States, 
11 Wall. 591, 20 L. Ed. 220; United States v. Shea, 152 U. S. 178, 
14 Sup. Ct. 519, 38 h. Ed. 403; Clyde Commercial S. S. Co. v. West 
India S. S. Co., 169 Fed. 275, 94 C. C. A. 551 ; Dunlop S. S. Co. v. 
Tweedie Trading Co., 178 Fed. 673, 102 C. C. A. 173; The Volund, 
181 Fed. 643, 666, 104 C. C. A. 373. The claimant has not, indeed, 
contended that it did, though if that were the case it would seem to 
fumish a short and easy answer to the libelant's demands. What was 
let was the cargo and passenger carrying capacity of the vessel, not 
the vessel itself. That remained in the possession of the libelant, and 
was victualed, manned, navigated, and managed by him. The captain 
was subject to "the orders and directions of the charterers as regard 
employment, agency, or other arrangements," but not otherwise. This 
provision was explained by Mr. Robinson, manager of the operating 
department of the Munson Line, as meaning, so far as the trade under- 
standing of the word "employment" was concerned, the trade in which 
the steamer shall be employed, the ports to which she shall go, and the 
cargo she shall carry, and, so far as the word "agency" was concerned, 
the agents to whom she should be consigned at the ports to which she 
traded. No définition was given of the words "other arrangements" ; 
but their significance must correspond with the connection in which 
they are used. 

This gave the charterers, as the charter was no doubt intended to do, 
such control of the ship as was necessary for the passenger and 
freighting business for which they chartered her, but left the ship itself 
in the possession and management of the libelant, with the resuit that 
he thereby had such possession of the cargo as if possession is one of 
the things necessary to a lien on the cargo — as it undoubtedly is — was 
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siifEcient for that purpose. Mère possession, however, îs not enough, 
of itself, to establish a lien. The party claiming one is bound to show 
that he is entitled to it under the rules prevaiUng in admiralty. 

[3] The question then is : Has the Hbelant shown that he is entitled 
to a lien on the cargo for the balance of the charter money which is al- 
leged to be due? And the answer to this question dépends also, it 
seems to me, on the terms of the charter party. It was a time charter 
party, and contained provisions as to the time and place of payment 
of the charter money, which were inconsistent with, and would operate 
as a constructive waiver of, a lien (Raymond v. Tyson, 17 How. 53, 
15 L. Ed. 47), unless prevented from so doing by the provision that 
"the owner shall hâve a lien on ail cargoes for f reight or charter money 
due under this charter." The claimant contends that the lien thus pro- 
vided for is limited to cargoes shipped by the charterer. But the lan- 
guage is "ail cargoes" ; and the provision as to subletting shows that 
it was within the contemplation of the parties that other cargoes than 
those belonging to the charterer might be carried. It needs no argu- 
ment to show that the construction of the clause cannot be affected by 
the expectation of the parties that the vessel would in fact be used 
to transport ore and coal for the Ore Company. As Mr. Richards, 
the manager of the ship brokerage departraent of Bowring & Co., tes- 
tified, tlie Ore Company had the right to use the vessel in any other 
trade. 

Not only is there nothing in the charter limiting in terms the car- 
goes on which a lien was reserved to those shipped by the charterer, 
but I think that such a construction would not be warranted as mat- 
ter of law. It is said, in American Steel Barge Co. v. Chesapeake & O. 
Coal Co., 115 Fed. 669, 53 C. C. A. 301, of the clause similar to this: 

"Neither the origin nor the hîstory of the clause • • • can be clearly 
traced. * • • That, however, It was not framed simply wlth référence to 
fumlshing a lien on a cargo belonging to a charterer, seems to follow from 
Paul V. Birch, 2 Atk. 621, where, as early as 1743, it was held sufficient to 
bind to the owner of the ship a cargo in which the charterer had no iiiterest."' 

And in Portland Flouring Mills v. Portland Steamship Co. (D. C.) 
145 Fed. 687, it was held that the lien referred to in a similar clause 
in a bill of lading was the maritime lien as understood in the juris- 
prudence of the United States, and that the effect of it was or might 
be to préserve the lien where it might otherwise be deemed to be 
•waived by other provisions relating to the time and manner of paying 
the f reight. Whatever, therefore, may be the true ground on which the 
provision rests, it is clear, it seems to me, that in the présent case it 
gives to the libelant the benefit of the lien which the ship has for its 
carriage on the cargo as security for the payment of the charter money. 

[4] But it does not follow that the libelant is entitled to enforce the 
lien to the full extent of the balance due for charter money, regardless 
of the amount agreed upon for freight between the Munson Line and 
Peabody & Co. and still unpaid. The charter authorizes the charterer 
or subcharterer, as the case may be, to load the vessel with such cargo, 
at such rates of freight, for such ports within the specified limits, 
as he sees fit or may be able to do, and to require the captain to sign 
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bills of lading therefor, with the resuit that the libelant can enforcc 
his lien only to the extent of the freight agreed upon between the 
charterer or subcharterer and the shipper ; and if the freight has been 
paid in whole or in part in good faith by the shipper to the charterer 
or subcharterer without actual notice on the part of the shipper of the 
claim of the libelant, then the lien can be enforced only to the extent 
to which, if at ail, the freight remains unpaid. American Steel Barge 
Co. V. Chesapeake & O. Coal Agency, supra, 115 Fed. 672, 53 C. C. A. 
301, and cases cited. In the présent case no part of the freight had 
been paid, and the owner, having possession through the captain of 
the ship and the cargo, could direct the captain to refuse to deliver 
the cargo, except upon payment of the freight money to him, and upon 
receiving the money to apply it pro tanto to the payment of so much 
of the charter money as was due or unpaid, accounting for and pay- 
ing over any balance to the Munson Line; or the owner could bring 
a libel in rem (as he has done) against the cargo and freight. It is 
true, as the Munson Line strongly contends, that the contract for the 
carriage of the goods was made by it with the shipper, and that in sign- 
ing the bill of lading the captain acted as its agent, and that the freight 
belongs to it and is payable to it. It is true, also, that if the Ore 
Company were solvent and had paid the charter money as it fell due, 
and the shipper had for any reason failed or neglected to pay or se- 
cure the payment of the freight or tender on delivery of the cargo, 
the Munson Line would hâve been entitled to the benefit of the lien 
for the purpose of enforcing, as Mr. Robinson testified it would hâve 
done, the payment of the freight. But, as already observed, the Mun- 
son Line must be deemed to hâve taken with notice of and sub- 
ject to the réservation of the lien on the cargo for the charter money 
due to the owner, the libelant; and the insolvency of the Ore Com- 
pany, far from divesting the libelant of the lien and entitling the 
Munson Line by subrogation or otherwise to the benefit of it, fur- 
nishes occasion for resort by the libelant to the security afïorded by 
the lien which he expressly reserved, and which it is not contended that 
he has ever done anything to waive. 

The f act that the claimant has paid the Ore Company what was due 
from it to that company does not create an equity in its f avor. The Ore 
Company was described in the subcharter as a "time charterer." In 
addition, Mr. Robinson, previously referred to, testified that he knew 
that the Ore Company had a time charter of the vessel and was not 
the owner. The Munson Line was bound, as a matter of prudent busi- 
ness conduct, to examine the charter of the Ore Company, and to 
govern itself by the provision therein reserving to the owner a lien on 
"ail cargoes" for the charter money. See Gracie v. Palmer, 8 Wheat. 
616, 5 L. Ed. 696. The payment by the Munson Line to the Ore Com- 
pcmy must, I think, be deemed to hâve been made at its risk. 

It follows that the libelant is entitled to maintain and enforce the lien 
on the cargo for the purpose of enabling him to recover the charter 
money due from the Ore Company. See The Albert Dumois (D. C.) 
54 Fed. 529; Wehner v. Dene Steam Shipping Company, Ltd., [1905] 
2 K. B. 92. As incidental to that, he has a right to pursue the freight, 
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not because he has a lien upon it, but because it represents the sum 
to be paid for the use of the ship in the carriage of the cargo, for which 
he has a lien on the cargo. He is entitled to be compensated, either 
by the payment of the charter money, which represents the use of the 
ship, or, failing that, by resort to the sum agreed to be paid by the 
sbippers as f reight. 

The remaining question relates to the amount which the libelant is 
entitled to recover. It is in substance agreed that that is $1,635.62, with 
interest and costs, unless that amount should be proportionately re- 
duced by the withdrawal of the vessel by the libelant from the charter 
to the Ore Company on February 2, 1914, at 3 p. m., as alleged by the 
claimant, instead of on February 5th, as alleged by the libelant. The 
charter provided that, on default of the Ore Company in the payment 
of the charter money when due, the libelant could withdraw the vessel 
from its service. There was a monthly payment due from the 
Ore Company to the hbelant on January 5, 1914, for the month end- 
ing February 5th, which was not paid when due. It is the balance of 
this payment which the plaintiff seeks to recover. 

According to the déposition of Capt. Handeland, the master of the 
ship, she arrived at Plymouth on January 28, 1914, with a cargo of 
hemp from Progresso, and commenced to discharge at 11 o'clock 
a. m., and finished discharging at 5 p. m. on the 29th, the next day, 
when the ship was redelivered by the Munson Line, the charterers of 
that voyage, to the Ore Company. The vessel sailed from Plymouth 
for New York February 2d at three p. m., and it is a fair inference 
from the déposition of Capt. Handeland that he sailed pursuant to or- 
ders which he had from his owners to proceed to New York for or- 
ders. On February 4th a formai notice of withdrawal from the char- 
ter for nonpayment of the last monthly installment was served on 
the Ore Company by Bowring & Co. of New York, acting for the 
owner. This recited that : 

The "steamer Is now at Plymouth, having completed the discharge of her 
outward cargo there, and thus ended her charter with the Munson Steam- 
shlp Company, and, as it becomes neeessary to arrange further employment, 
and inasmuch as you hâve not paid the last installment of hire due, and 
hâve advised us that you cannot continue the vessel under your charter 
and continue to pay hlre for her, the owners notify us to inform you that 
they aceordingly withdraw the boat immedlately from the charter with 
you. • » »" 

Mr. Richards, referred to above, testified that the vessel was with- 
drawn February 5th. The récital in the notice that the "steamer is 
now at Plymouth," on which the notice was based, was manifestly 
an error. Although the notice was not given until after the steamer 
had left Plymouth, it is plain, I think, that the intention was to with- 
draw the steamer from the charter when she had finished discharging 
her cargo at Plymouth, and had thus terminated her charter from the 
Ore Company to the Munson Line. When the captain sailed from 
Plymouth to New York on February 2d, pursuant to orders from 
his owners, as he deposed, the vessel was in fact withdrawn from 
the service of the Ore Company. It follows that the sum claimed 
should be proportionately reduced. 

Decree aceordingly. 
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MARCY T. GUANAJUATO DEVELOPMENT CO. et al. 
(District Court, D. New Jersey. Deceinber 1, 1915.) 

1. COBPOEATIONS (§=430— VOIDABLB CONTRACTS— PABTICIPATION OP DIEECTOBS- 

IN Benefits. 

A contract of a corporation, In the benefit of wMch one or more of Its 
directors participâtes witbout the consent of the corporation, Is voidable 
at the option of the latter, exercised within a reasonable time. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1660-1663 ; 
Dec. Dig. <S=430.] 

2. Corporations ®=>318 — Conthacts Between Corporations Havinq Com- 

MON DIEECTOBS— VALIDITY. 

The fact that the sanie persons are members of the boards of directors 
Of two corporations does not give a dlssenting stockholder an arbitrary 
right to avold a transaction between them, but does give him the rlght 
to subject it to the scrutiny of the court, and casts upon the corporation 
or the directors concemed the burden of showing that the transaction 
is fair and absolutely free from fraud. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1893-1S9S ; 
Dec. Dig. <3=>3i8.] 

3. Corporations iS=>487— Diability in Respect to Contracts Ultra Viees. 

Linder the rule approved by the Suprême Court of the TJnited States, 
money or property obtained by a corporation through an ultra vires con- 
tract may be recovered back ; but the corporation is not liable, where the 
money or property was received by a thlrd party, although incidentally 
beneflted thereby. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1893-1S98 ; 
Dec. Dig. <S=>487.] 

4. Corporations ®=5318— Transactions Between— Validitt—Oommon Di- 

eectoes. 

A note given by one corporation to another, and secured by a pledge of 
collatéral, held based on a valid Indebtedness, and valid ; and the action 
of the credltor in selllng the collatéral also held within its rights, and 
not Impeachable by stockholders of the debtor corporation, on the ground 
that the two corporations had conimon directors. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1363, 1364 ; 
Dec. Dig. <S=318.] 

In Equity. Suit by Henry O. Marcy against the Guanajuato De- 
velopment Company and the Securities Corporation, Limited. On 
final hearing. Decree for défendants. 

Crocker & Wickes, of New York City, for plaintifï. 
Decker, Allen & Storm, of New York City, for défendant Guanajuato 
Development Co. 

HAIGHT, District Judge. The plaintifï sues, in a représentative 
capacity, as a stockholder of the défendant the Securities Corporation, 
Limited (which will hereafter, for convenience, be referred to as "Se- 
curities Corporation"), to set aside and cancel a demand promissory 
note given by it to the défendant Guanajuato Development Company 
(which will hereafter be referred to as "Development") dated Septem- 
ber 1, 1911, for $350,634.08; a sale made by Development of the se- 
curities pledged as collatéral for the payment of the note ; an assign- 
ment of a claim of Securities Corporation against a corporation known 

@=?For other cases see saine topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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as the "Refugjo Syndicate"; for an accounting; and an injunction 
against the Development Company voting certain of the stock se sold. 
At the time the transactions complained of took place, seven of the 
nine directors of each company were the same persons, and the per- 
sonnel of the executive committee of each board was the same. This 
is the main ground upon which the plaintifï rests his right to recover 
in this action. He, of course, contends that the actions complained of 
were detrimental to Securities Corporation. It is necessary, therefore, 
to détermine at the outset the rule which governs courts of equity in 
scrutinizing and passing upon transactions between corporations hav- 
ing boards of directors each composed, in part, of the same persons. 

[ 1 ] It is the settled rule in New Jersey (the place of incorporation 
of both of thèse companies) tliat a contract of a company, in the benefit 
of which one or more of its directors participâtes, without the consent 
of the cestui que trust, is voidable, at the option of the latter, exer- 
cised within a reasonable time. Stewart v. Lehigh Valley R. R. Co., 
38 N. J. Law, 505 ; United States Steel Corp'n v. Hodge, 64 N. J. Eq. 
807, 54 Atl. 1, 60 L. R. A. 742. The same rule has the sanction of 
the United States Suprême Court (Thomas v. Brownsville, etc., R. R. 
Co., 109 U. S. 522, 3 Sup. Ct. 315, 27 L. Ed. 1018), and is supported 
by the great weight of authority. There is, however, no évidence in 
this case tliat any of the common directors had any personal bénéficiai 
interest in any of the transactions complained of . This rule, however, 
has not been generally applied to transactions between corporations, 
where the only vice is the identity of one or more members of the re- 
spective boards of directors. 

[2] Without attempting to review the authorities on this point, I 
think that the rule which is supported, both by reason and the weight 
of authority, is that the présence of directors on both sides of a trans- 
action does not give a dissenting stockholder an arbitrary right to 
avoid the transaction, but does give him the right to subject it to the 
scrutiny of the court, and casts upon the corporation or directors con- 
cerned the burden of showing that the transaction is fair and abso- 
lutely free from fraud. Robotham v. Prudential Insurance Co., 64 N. 
J. Eq. 673, 709, 53 Atl. 842; Leavenworth v. Chicago, etc., R. Co., 
134 U. S. 688, 707, 10 Sup. Ct. 708, 33 L. Ed. 1064; Geddes v. Ana- 
conda Copper Mining Co., 197 Fed. 860, 865 (D. C. Montana) ; Smith 
V. Chase & Baker Piano Mfg. Co., 197 Fed. 466 (D. C. E. D. Mich.) ; 
Evansville, etc., Co. v. Bank of Commerce, 144 Ind. 34, 42 N. E. 1097 ; 
Gasquet v. Fidelity Trust & Safety Vault Co., 75 Fed. 343, 346, 21 
C. C. A. 382 (C. C. A. Sth Cir.) ; Davidson v. Mexican Nat. R. Co., 
58 Fed. 653, 663 (C. C. E. D. N. Y.). See, also, Cook on Corp'ns (7th 
Ed.) vol. 3, § 658, and cases there cited ; Thompson on Corp'ns, vol. 
7, § 8502. The transactions complained of in this suit will, therefore, 
be examined in the light of this rule. 

The note in question was given as évidence of what was considered 
an indebtedness due from Securities Corporation to Development. The 
stocks pledged as collatéral security for the payment of the note, to- 
gether wich an assignment of a claim of Securities Corporation against 
the Refugio Syndicate, constituted practically ail of the assets of Se- 
curities Corporation. Thé debt was of long standing, and the pledged 
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securities of very uncertain value. If the debt was legally due and 
owing, tliere was nothing unfair or fraudulent on the part of the di- 
rectors representing Development in demanding the note and security, 
or on the part of the same directors, representing Securities Corpora- 
tion, in complying with the demand. The mère fact that there were 
common directors would not change the clear right of the créditer to 
demand, and the debtor to give, not only évidence of the indebted- 
ness, but collatéral security for its payment. The stockholders of Se- 
curities Corporation were not entitled to any greater rights than they 
would hâve had, had the directors of Securities Corporation been 
entirely independent. If they had been independent, it is hardly con- 
ceivable that they would not hâve given the note and the security, if 
demanded; nor is it conceivable that tlie directors of Development, 
when the existence of an indebtedness of that size and the financial 
condition of Securities Corporation was brought to their attention, 
would not hâve demanded the note and the security. If their demand 
had not been complied with they would hâve been at liberty to and 
probably would hâve instituted suit, recovered judgment, and sub- 
jected the property of the debtor to satisfaction of the judgment. Al- 
though there does not appear to hâve been any investigation by the 
directors at the time the note was given as to whether the alleged in- 
debtedness was correct, other than the reports in respect theretO' made 
by the financial officers of the Securities Corporation, still I think that 
Development has met the burden cast upon it by the rule above stated, 
which required them to show the existence of an enforceable indebted- 
ness. 

It would serve no useful purpose hère, and would unduly lengthen 
this opinion, to discuss at length the évidence in respect to the indebted- 
ness. I hâve carefully examined it, and reached the conclusion that 
the Development Company has established the existence of the in- 
debtedness and that it could hâve been enforced in an action at law. 
A part of this indebtedness represents moneys loaned by Development 
to Securities Corporation directly, and moneys of Development used 
by Securities Corporation for its own purposes. Moneys were also 
advanced by Development for and used in connection with a project 
known as the Refugio-Ore Grande Mines matter, and thèse moneys 
were charged on Development's books to Securities Corporation and 
credited on the latter's books to Development. The circumstances un- 
der which thèse payments were made were, briefly, as f ollows : 

Securities Corporation had entered into a contract with the Refugio 
Syndicate (which, in turn, had secured, by contract, certain rights f rom 
another corporation, known as the Ore Grande Mines Company) to 
sell certain of the stock of the Ore Grande Mines Company. As a 
considération for selling, this stock Securities Corporation was to re- 
ceive a cash commission on the sales, a large amount of common and 
preferred stock of the Ore Grande Mines Company, and the cancella- 
tion of an indebtedness which Securities Corporation owed to the Re- 
fugio Syndicate. Securities Corporation guaranteed to sell $800,000 
par value of such stock. The moneys collectêd on the sales of stock, 
after deducting the cash commissions, were to be remitted by Securities 
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Corporation to Refugio, which in turn was to apply part of them in 
liquidation of obligations necessary to secure the title to certain of the 
properties of the Ore Grande Mines Company and certain other obli- 
gations. Securities Corporation did sell a considérable amount of the 
Ore Grande stock, but did not remit to Refugio ail of the moneys col- 
lected on such sales which it was obligated to remit. A large part of 
the moneys necessary to discharge the above-mentioned obligations 
and to operate the Ore Grande properties, or get them in condition to 
operate, was advanced by Development and charged to Securities Cor- 
poration. Thèse advances were made at the direction of the officers 
of Securities Corporation, who were also officers of Development. 

I think it clear that some part of the indebtedness of Securities Cor- 
poration to Development, which went to make up the amount of the 
note in question, represents moneys advanced by Development in the 
Ore Grande Mines matter in excess of the moneys which Securities 
Corporation was under obligation to remit to Refugio ; but the amount 
thereof is not entirely clear, and I think that only a careful audit by 
an expert accountant could definitely fîx it. If I were convinced that 
Development could not legally recover this excess f rom Securities Cor- 
poration, I think that the note would hâve to be set aside, because, if 
substantially ail of the indebtedness which it purported to évidence 
was not legally enforceable, then manifestly the gjving of the note was 
unfair, and in law, under the circumstances of this case, fraudulent. 
It appears satisfactorily that the greater part of the indebtedness rep- 
resented by the note arose through loans made directly to Securities 
Corporation and moneys of Development used by Securities Corpora- 
tion for its own purposes. As to thèse moneys there can be no doubt 
of Securities Corporation's légal obligation to repay them. Nor can 
there be any doubt of Securities Corporation's obligation to repay any 
moneys advanced by the Development Company on the Ore Grande 
Project to the extent of the moneys which Securities Corporation was 
under an obligation to transmit to Refugio, for this would be merely 
the paying of Securities Corporation's debt at its request. Strictly 
speaking, any moneys advanced by Development for the Ore Grande 
project in excess of Securities Corporation's obligation to Refugio 
were moneys loaned to Securities Corporation. 

Viewed in this light, there could be no doubt of Securities Corpo- 
ration's obligation to Development for them, because the former un- 
questionably had the power to borrow money. But, in view of the 
existence of the common officers and directors, I propose to treat such 
excess as if the moneys were advanced by Development to Ore Grande, 
and the payment thereof was guaranteed or assumed by Securities 
Corporation. I do this because, as there were common directors and 
officers, Development must be charged with notice when the moneys 
which were being advanced by it for Ore Grande exceeded the obliga- 
tion of Securities Corporation to Refugio, and that advances in excess 
thereof were not really loans to Securities Corporation, but rather 
loans to Ore Grande or Refugio. The question then arises whether, 
as to such excess, if a suit had been instituted by Development against 
Securities Corporation to recover it, the latter could hâve successfully 
interposed the défense that the guaranteeing or assuming of such loans 
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to Ore Grande or Refugio was beyond tlie corporate power of Securi- 
ties Corporation. During ail the time that thèse advances were being 
made, Securities Corporation, Refugio, and the Ore Grande Company 
were practically without funds or convertible assets, but Development 
was in receipt of a considérable income. The latter derived no benefit 
from the advances to Ore Grande, but Securities Corporation did. 
It was of the utmost importance to Securities Corporation that pay- 
ments, necessary to be made in order to secure title to the properties 
of the Ore Grande Mines Company, should be made when due, and 
that other moneys should be expended on behalf of the Ore Grande 
Mines Company, not only in order to effect the sale of the latter's 
stock, and thereby earn its (Securities') commission and enable it to 
fulfîll its guaranty, but to make the stock of Ore Grande which Securi- 
ties Corporation had acquired by virtue of its contract with Refugio, 
of any value whatever. Neither Refugio nor Ore Grande was in a po- 
sition to advance thèse moneys, nor, for that matter, was Securities 
Corporation. Consequently, ail companies being controUed by the 
same persons, resort was had to the funds of Development. Under 
thèse circumstances, it would seem unjust to deprive the stockholders 
of Development of moneys which were in reality advanced for the 
benefît of Securities Corporation, and which advancement the domina- 
tion of Development by Securities had made possible. 

[3] But, notwithstanding this, if it be assumed that the guaranty 
or assumption of thèse excess advances by Securities Corporation was 
ultra vires, I think that Securities Corporation could hâve availed 
itself of such a défense. In reaching this conclusion, I bave not felt 
at liberty to follow the rule adopted by the courts of New Jersey, to 
the efïect that a corporation is estopped to set up the plea of ultra 
vires with respect to a transaction for which the corporation bas re- 
ceived the considération, where the status quo ante cannot be restored 
(Camden & Atlantic R. R. Co. v. Mays Landing R. R. Co., 48 N. J. 
Law, 530, 7 Atl. 523 ; Chapman v. Iron Clad Rhéostat Co., 62 N. J. 
Law, 497, 41 Atl. 690; Perkins v. Trinity Realty Co., 69 N. J. Eq. 723, 
61 Atl. 167, affirmed 71 N. J. Eq. 304, 71 Atl. 1135; Camden Trust 
Co. V. Citizens' Cold Storage Co., 69 N. J. Eq. 718, 61 Atl. 529 ; White- 
head v. American Lamp & Brass Co., 70 N. J. Eq. 581, 62 Atl. 554), 
although this rule is said to be supported by the weight of authority 
(Thompson on Corporations, vol. 7, §§ 8321 and 8322). My reason 
for declining to follow that rule is because it has been disapproved by 
the Suprême Court of the United States. Central Transportation Co. 
v. Pullman's Car Co., 139 U. S. 24. 11 Sup. Ct 478, 35 L. Ed. 55; 
Union Pacific Ry. Co. v. Chicago, etc., Ry. Co., 163 U. S. 564, 581, 16 
Sup. Ct. 1173, 41 U. Ed. 265; McCormick v. Market Bank, 165 U. 
S. 538, l'7 Sup. Ct. 433, 41 L. Ed. 817; California Bank v. Kennedy, 
167 U. S. 362, 17 Sup. Ct. 831, 42 L. Ed. 198. 

The expressions in the opinion of Mr. Justice Brewer in Eastern, 
etc., Ass'n v. Williamson, 189 U. S. 129, 23 Sup. Ct. 527, 47 L. Ed. 
735, are but a concurrence of the Suprême Court in the statement by 
the State court of the law of that state. The Suprême Court, how- 
ever, has, while refusing to maintain any action upon an ultra vires 
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■contract, permitted property or money, parted with on the faith of 
such unlawful contract, to be recovered back, or compensation to be 
made for it, upon the theory of an implied contract to return or make 
compensation for property or money which a corporation has ob- 
tained, and which it has no right to retain. Central Transportation 
Co. V. Pullman's Car Co., supra ; Pullman's Car Co. v. Central Trans- 
portation Co., 171 U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108 ; Aldrich 
V. Chemical National Bank, 176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 
61 1 ; McCormick v. Market Bank, supra ; Citizens' National Bank v. 
Appleton, 216 U. S. 196, 30 Sup. Ct. 364, 54 L. Ed. 443; Rankin v. 
Emigh, 218 U. S. 27, 30 Sup. Ct. 672, 54 L. Ed. 915. 

But this rule, as I interpret the above-cited cases, is applicable only 
when the corporation setting up the ultra vires contract has itself re- 
ceived and enjoyed the property or money, and not when it has been 
received and enjoyed by a third party, although the défendant corpo- 
ration may hâve been incidentally benefited thereby. In McCormick 
V. Market Bank, supra, speaking of this rule, Mr. Justice Gray said 
that an action could not be supported "to recover anything beyond the 
value of what the défendant has actually received and enjoyed." In 
Rankin v. Emigh, supra, recovery was permitted to the extent only 
of the plaintiffs' property which had been received and appropriated 
by the bank, of which the défendant was a représentative. In the 
later Pullman Car Case, recovery was limited to the value of property 
transferred to and used by the corporation setting up ultra vires. The 
same applies to Aldrich v. Chemical National Bank, supra. 

[4] In the case at bar, the excess money was not received and used 
by Securities Corporation, although it was incidentally benefited by 
the advancement. Hence there could be no recovery by Development 
upon the above principle. In order to maintain an action, it would 
be necessary to resort to the unlawful contract. But I think that the 
guaranteeing or assumption of thèse excess advances may be properly 
considered, in view of the express powers of Securities Corporation, 
as one of its incidental powers, and hence not ultra vires, under the 
principle adopted by Vice Chancellor Bergen in Whitehead v. Ameri- 
can Lamp & Brass Company, 70 N. J. Eq. 581, 62 Atl. 554, and the 
Court of Appeals of New York in Holmes v. Willard, 125 N. Y. 75, 
25 N. E. 1083, 11 L. R. A. 170. The only business in which Securities 
Corporation was engaged at the time thèse advances were made was 
promoting the Ore Grande project. It was to receive for doing so a 
very large compensation. Unless the moneys were advanced, the 
whole project must hâve been abandoned. This would hâve entailed 
a considérable loss to Securities Corporation, not only in rendering 
practically valueless the large amount of the stock of the Ore Grande 
Company, which it had received or was to receive by virtue of its con- 
tract with Refugio, but also would deprive it of the commissions which 
it hoped to earn on the sale of Ore Grande's stock. As it was handling 
ail of the money received on the sale of stock, it would hâve reim- 
bursed itself for ail advances made by Development from such moneys. 
It was benefited proportionately by the advancement of thèse moneys 
more than any other concern. I therefore conclude that, if Develop- 
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ment had mstituted suit to recover the indebtedness evidenced by the 
note, Securities Corporation could not hâve successfully interposed the 
défense of ultra vires to that part which represented moneys advanced 
by Development in excess of Securities Corporation's obligations to 
Refugio. 

In February, succeeding the giving of the note, Development sold 
the securities pledged for its payment in accordance with the terms 
of the pledge, and later. having acquired a note given by Securities 
Corporation to a third party and the securities pledged for its pay- 
ment, sold the latter. It is sought to set aside thèse sales. Neither 
the validity of the latter note nor of the pledge of the securities for its 
payment is questioned. If the former note and the pledge of securities 
for its payment were valid, clearly Development had a légal right to 
sell as it did. But, because of the common directors in both compa- 
nies, the question arises whether, under the rule above stated, the sale 
was f air and f ree f rom f raud ? In determining this question, the f act 
that the directors owed a duty to Development, as well as Securities 
Corporation, must not be lost sight of. They owed a duty to Develop- 
ment to realize upon the assets so pledged whenever, in their sound 
business judgment, the same was necessary to properly protect it. As 
directors of Securities Corporation, they owed it a duty to protect it 
in so far as they could ; but they did not owe it any greater duty than 
if they had constituted an independent board of directors of Securities 
Corporation. The query at once arises, theref ore : What could an in- 
dependent board of directors hâve done? The indebtedness having 
been established, as well as the clear légal right of Development to 
coUect the same, an independent board of directors of Securities Cor- 
poration could hâve done nothing more than attempt to raise money 
to pay the indebtedness or secure an extension. The conclusion that 
they could not hâve raised money, when the then existing state of the 
market as respects the stock such as Securities Corporation owned is 
considered, is quite inévitable. Securities Corporation owed other mon- 
eys than those due to Development, and for a period of several months 
a stockholders' committee endeavored to secure a loan from Develop- 
ment to pay the other indebtedness, as well as to secure an extension, 
for the payment of the debt due Development. In this they were un- 
successful. 

In my judgment, it is not sufficient proof of bad faith or unfair 
dealing on the part of thèse directors to show that they, as directors 
of Development, had power to extend the time for the payment of the 
indebtedness and to postpone the sale of the assets of Securities Cor- 
poration, and that they did not do so, because I think that in this re- 
spect they owed no greater duty to Securities Corporation than if they 
had had no connection with it. Although there is some évidence that 
the assets which were sold had a potential value greatly in excess of 
the amount of the indebtedness, still it is quite clear that thèse assets 
brought at the sale ail that they could be reasonably expected to bring 
in the then existing market. They were sold with fuU notice to the 
stockholders' committee of Securities Corporation, in accordance with 
the terms of the pledge and in the way in which stocks and bonds 
pledged as collatéral security for indebtedness are commonly and usu- 
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ally sold. I cannot find in this transaction any fraudulent or unfair 
dealing. The most that can be said regarding it is that Development 
was not as lenient as it might hâve been. 

The views hère expressed regarding the note and the giving of the 
collatéral apply equally to the assignment to Development of the in- 
debtedness due from the Refugio Syndicate to Securities Corporation. 
This conclusion makes it unnecessary to consider whether the plaintiff 
has made sufficient efforts to secure action on the part of the corpora- 
tion, in whose right he sues, to entitle him to bring this action in a 
représentative capacity. 

It follows that the bill must be dismissed. 



ARNOLD et al. v. EQUITABLE LIFE ASSUB. SOC. OF TJNITBD STATES 
(ARNOLD et al., Interveners). 

(District Court, S. D. lowa, C. D. September 20, 1915.) 

1. Insurance <©=3400— Life Polict— Incontestable Clause, 

A pollcy of llfe Insurance contained a clause that "tliis pollcy becomes 
Incontestable * « * one year from its date of issue." A statute of 
the State provlded that misrepresentatlon of the âge of the ùisured with- 
out fraud In fact should entitle the insurar only to a déduction from the 
amount of the pollcy of the diflference between the premiums paid and 
those which would hâve been payable if the true âge had been glven, with 
Interest. Held, that the Incontestable clause precluded the Insurer from 
making a défense on account of a misstatement of the âge of the insured 
In the application, not only as to ail, but to any part, of Its liability. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1086 ; Dea Dig. 
<S=3400.] 

3. Insurance <©:=5585— Life Insueance— Eeneficiaeies. 

The beneflclaries named in a policy of llfe Insurance, whlch contains 
no provision giving the insured authority to change the beneflclaries, are 
entitled to the proceeds of the po]le.y, notwithstanding a différent disposi- 
tion made by the will of the insured. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. §§ 1461-1468; 
Dec. Dig. <S=>585.] 

At Law. Action by Henry A. Arnold and N. P. Christansen, execu- 
tors of the will of Lois G. Stuart, deceased, against the Equitable 
Life Assurance Society of the United States, in which Belle J. Arnold 
and others intervened. Judgment against défendant, and in favor 
of interveners. 

J. H. Ross and S. C. Kerberg, both of Audubon, lowa, for plaintiff. 

Henry & Henry, of Des Moines, lowa, and J. M. Graham, of Audu- 
bon, lowa, for défendant. 

F. O. Hinkson, of Stuart, lowa, W. R. Green, of Council Bluffs, 
lowa, and Sullivan & Sullivan, for interveners. 

WADE, District Judge. This is an action upon a policy of life 
insurance for $10,000 issued to Lois G. Stuart April 17, 1897, in lieu 
of a policy for the same amount issued October 18, 1890, which was 
returned to the Company. This exchange oÉ policies was made at 
the request of the insured in order to change the beneficiaries. 

<ï=»For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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The plaintiffs are the executors of the estate of the insured, who 
bring this action because the insured devised the proceeds o£ the 
poHcy to certain persons not named therein as beneficiaries. The in- 
terveners are the beneficiaries named in the poUcy, and by their pétition 
of intervention contend that the provisions of the will of the insured, 
changing the beneficiaries of the policy, are void and of no effect. 

The défendant admits the exécution of the policy, and does not 
deny Habihty thereon for a portion of the pohcy ; but it allèges that, 
in the application by the insured, she represented her date of birth 
as December 22, 1830, when in fact she was bom December 22, 1829, 
and because of this misstatement the défendant claims that it is only 
liable for the face of the policy, less the amount which would represent 
the différence between the premium paid and the premium which she 
should hâve paid, at her true âge, which, together with interest, amounts 
to $1,793.79, or at most that it should be liable only for the amount of 
insurance which could hâve been purchased with the premium actually 
paid. 

Plaintiffs and interveners contend that by the terms of the policy 
it is made incontestable after one year, and therefore that the défend- 
ant is liable for the full amount thereof , and cannot rely upon the par- 
tial défense pleaded. They also contend that the défendant cannot 
plead the misrepresentation, because of the failure to attach a copy 
of the application to the policy, as required by section 1741 of the Code 
of lowa, and they plead a settlement effected at the end of the tontine 
period, and they further allège an estoppel. 

[ 1 ] The policy issued contains the f oUowing statements prominently 
displayed thereon: 

"This policy becomes Incontestable, and grants freedom of résidence, travel, 
and occupatioa one year from its date of Issue." 
"Incontestable and 'unreatricted' after one year." 

No question is made that thèse statements upon the policy f orm part 
of the contract between the parties. The application for the original 
policy, which was exchanged for the policy in suit, contained the fol- 
lowing clause: 

"IncontestaMUty. — After two years from the date of issue, the only condi- 
tions which shall be blnding upon the holder of the policy are that he shall 
duly pay the premiums, and observe the régulations of the society as to âge 
and service in war. In ail other respects, if the policy matures after the ex- 
piration of two years, the policy shall be indisputalle." 

It will be observed that after the issuance of the first policy in 1890, 
and before the issuance of the policy in suit in 1897, the défendant 
company had reduced its period of incontestability to one year, and 
made it absolutely unconditional. At the time the policy was issued. 
Code, § 1813, was in force, and is as foUows: 

"Misrepresentation of Age. — In ail cases where it shall appear that the âge 
of the person Insured has been misstated in the proposai, déclaration or other 
instrument upon which any policy of llfe insurance has been founded or is- 
sued, then and In such case the person or company issuing such policy shall, 
upon the discovery of such misstatement, be permitted to demand and coUect 
the différence of premium, if any, which would be due, with interest not to 
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exceed six per cent, per annum, and payable on account of the true âge oî 
the assured, from year to year, accordlng to the rates of premium of such 
person or Company upon whlch such policy was Issued; or such person or 
Company so issuing the policy may, after the decease of the assured, deduct 
from the ampunt payable by such policy the différence of premium, if auy, 
wlth Interest, which would so hâve been payable from year to year, by rea- 
son of any différence of âge at time of issuance of such policy ; and no other 
défense or déduction by such person or company issuing such policy shall be 
permitted, after the death of the person assured, on account of such misstate- 
ment of âge of the assured, notwithstanding any warranty of such statement 
of âge by terms of policy or otherwise, except when it be shown by the person 
or Company insuring that the policy was procured by fraud in fact." 

There is a controversy in the case as to whether the policy in suit 
is an lowa contract, or New York contract; but upon this question 
it becomes immaterial, because there is a presumption that the New 
York law is the same as the law of lowa. Born v. Home Insurance 
Co., 120 lowa, 299, 94 N. W. 849; Marden v. Hôtel Insurance Co., 
85 lowa, 584, 52 N. W. 509, 39 Am. St. Rep. 316; Sieverts v. Na- 
tional Benefit Association, 95 lowa, 710, 64 N. W. 671. 

Does the "incontestable clause" in this policy prevent the défendant 
from making the partial défense pleaded herein? Thèse clauses hâve 
been uniformly upheld, and uniformly construed against the insurer. 
It has been seriously contended that such clauses shouid not be effect- 
uai as against actual fraud ; but, even as to the most gross frauds, it 
is now well settled that the incontestable clause is effectuai. One of 
the leading cases upon this question is Massachusetts Benefit Life 
Association v. Nora Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 
261, which reviews the authorities fully, and concludes: 

"It would seem therefore to be the rule that, in regard to every matter 
whlch would hâve the efCect of defeating or destroying the contract, the incon- 
testable clause would be controlling, and stipulations In the policy to the 
contrary must yleld." 

In Great Western Life Insurance Co. v. Snavely, 206 Fed. 20, 124 
C. C. A. 154, 46 L. R. A. (N. S.) 1056, the Circuit Court of Appeals, 
Ninth Circuit, says : 

"The incontestable clause In the présent policy is very gênerai, escepting 
nothlng from Its scope, and by the strong current of authority precludes any 
défense after the expiration of one year on account of false statements, war- 
ranted to be true, although they may hâve been made for a fraudulent pur- 
pose. This is true as spoken of the original policy. The grounds for its sup- 
port are that Insurance eompanies, in order to obtain business, represent that 
they will issue policies incontestable as to certain matters after a designated 
period, and individuals negotlate wlth them on that basls. Furthermore, the 
clause constitutes in efCect a short period of limitation, which it is perfectly 
compétent for the parties to agrée upon. While it is true that fraud vitiates 
ail contracts, yet In contracts of the kind, where the beneficiaries are placed 
at a disadvantage because the dead cannot speak, It Is not contrary to public 
policy for the parties to agrée that the company shall be precluded upon the 
subject after some specified time, reasonable, within which to make Investiga- 
tion. The clause lends stability to the contract, and renders llfe Insurance 
of greater value to the insured and beneficiary. The subject is exhaustively 
and ably discussed In Massachusetts Life Ass'n v. Robinson, 104 Ga. 256, 
80 S. B. 918, 42 L. R. A. 261. See also Wright v. M. B. U Ass'n, 118 N. Y. 
237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749; Teeter v. United Life 
Ins. Ass'n, 159 N. T. 411, 54 N. B. 72 ; Austm y. Mutual Reserve Fund Life 
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Ass'n (0. C.) 132 Fed. 555; a. c, 142 Fed. 398, 73 C. C. A. 498, 6 L. R. A. (N. 
S.) 1064; 25 Oyc. 872." 

In Wright v. Mutual Benefit Ass'n, 118 N. Y. 237, 23 N. E. 186, 6 
L. R. A. 731, 16 Am. St. Rep. 749, the Court of Appeals of New 
York, says: 

"No doubt the défendant held It ont as an Inducement to Insurance by remov- 
Ing the hésitation in the minds of many prudent men agalnst paying ill-af- 
forded premiums for a séries of years, and in the end, and after the payment 
of premiums, the death of the Insured, and the loss of his and the testimony 
of others, the clalmant, instead of recelving tlie promised Insurance, is met by 
an expensive lawsuit to détermine that the insurance which the deceased 
has been paying for through many years has not, and never had, an existence 
except in name. Whlle fraud îs obnoxious, and should Justly vitlate ail con- 
tracts, the courts should exercise care that fraud and imposition should not 
be successful in annuUlng an agreement to the efCect that, if cause be not 
found and charged within a reasonable and spécifie time, establlshlng the 
invalidity of the contract of insurance, it should thereafter be treated as val- 
Id." 

In Mutual Reserve v. Austin, 142 Fed. 398, 73 C. C. A. 498, 6 L. R. 
A. (N. S.) 1064, the Circuit Court of Appeals, First Circuit, says: 

"To free the mind of the applicant for life insurance from appréhension 
raised by thèse numerous conditions and warranties, and to assure liim that 
his beneflciary shall hâve a cloar and incontestable right, is the ostensible 
purpose of the Incontestable clause. liead as an independent clause, it is a 
strong inducement to the applicant A construction which reads into it as 
permanent provisions the very conditions which apparently it was designed 
to terminate makes it not only inoperative, but exceedlngly deceptive." 

Under the terms of the policy in suit, no one would contend that the 
défendant could make an absolute défense upon the ground of misrep- 
resentation as to âge, or upon any other représentation or warranty. 
Now, if the défendant could not make a défense to the whole policy, 
how can it make a défense to it in part? The policy is for $10,000. 
The défendant dénies liability for $10,000, but admits liability for a 
smaller sum, and its déniai of liability is based upon misrepresentation 
in the application for insurance. It is agreed that this misrepresenta- 
tion was made, but it is contended that, under the terms of the policy, 
such misrepresentation cannot now be taken advantage of. It will be 
observed that the language upon this policy is as strong as it is possible 
to make it : 

"This policy becomes incontestable • • • one year from Its date of 
issue." 

But this was not strong enough to express the intention of the insur- 
er. Prominently displayed upon the policy are the words : 
"tnœntestaUe and 'unrestricted' after one year." 

"Incontestable" is not strong enough ; it is "unrestricted" — absolutely 
without limit or condition. Is it possible that, under such language, the 
défendant reserved the right to make a partial défense, but that it bound 
itself not to make a défense to the entire amount. In Simpson v. Life 
Co., 115 N. C. 393, 20 S. E. 517, under an incontestable clause, the 
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court held that the défendant could not make a défense which affected 
only the amount. Burwell, J., says : 

"The quality of incontestabllity could with no propriety be predicated to tliis 
contract of Insurance if it was still allowed to the insurer to dispute its lia- 
billty to the insured for the 'amount of the insurance.' • * * If thls can 
be done, the pollcy is certainly not incontestable." 

It must be borne in mind that, under the authorities, the language of 
the contract is to be construed most strongly against the défendant — 

"and when the words used may, without violence, be glven two interprétations, 
that which wlU sustain the clalm and cover the loss should be adopted." 
Goodwin v. Provident Co., 97 lowa, 226, 66 N. W. 157, 32 L. R. A. 473,, 59 Am. 
St. Rep. 411. 

"The policy havlng been prepared by the insurers, it should be construed 
most strongly against them." First Nat Bank v. Hartford Co., 95 U, S. 673, 
24 L. Ed. 563. 

Justice Harlan, in Thompson v. Phœnix Co., 136 U. S. 287, 10 S'up. 
et. 1019, 34 L. Ed. 408, says: 

"If a policy is so drawn as to require interprétation, and to be falrly sus- 
ceptible of two différent constructions, the one will be adopted that is most 
favorable to the insured." 

In Indiana Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. 
(N. S.) 192,itissaid: 

"The incontestable clause is construed by us to be binding upon the appel- 
lent, and to mean just what it says, that 'after one year from the date of 
issue this policy shall be incontestable if the premiums hâve been duly paid.' ' 

Attached to the original policy issued in 1890, which is before the 
court, is a form letter, evidently sent out to ail persons acquiring insur- 
ance, congratulating the insured, and emphasizing the achievements of 
the Company. In this letter it is said : 

"The Equitable was also the first company to make its policles absolutely 
incontestable after a limited period. By this concession the policy becomes 
practically a bond of the Equitable Life Assurance Society. The Equitable, 
in adopting this measure, removed an objection which has sometiuies been 
made against life assurance, to the efCect that the claims of policy holders 
might be contested after death, when they would necessarlly be unable to 
défend their own characters and protect the interests of the beneflciaries un 
der their policies." 

This, of course, is no part of the policy. I simply refer to it as illus- 
trating the reason why the courts hâve been so firm in refusing to rec- 
ognize any exception to an incontestable clause, unless expressly re- 
served. As stated in the cases supra, this incontestable clause is no 
doubt a strong "talking point" in procuring insurance, and a strong rea- 
son for taking insurance. 

It is not an uncommon thing to find a misrepresentation of âge in an 

application for insurance. In this case, it is only one year. It might be 

ten, but the rule would be the same. Misrepresentation as to âge is 

either a mistake or a f raud. In the absence of législation, the insurer 

228 F.— 11 
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would have an absolute défense ta the policy, whether made by mistake 
or fraud; and yet no one would contend that, with the incontestable 
clause in the policy in suit, that such défense could be made. 

Now the statute took away part of this right which the défendant 
otherwise would have. Certainly as to innocent misstatement, it depriv- 
ed the company of the right to use' such misstatement as a défense, al- 
though it reserved to the insurer the défense of actual fraud ; but 
the statute created a new right which did not previously exist — the 
right to recover the différence between the contract premium, and the 
premium which the party should pay in view of his âge. This right 
was in existence when this policy was issued. It is now asserted by 
the défendant that it is not liable for $10,000 — the face of the policy. 
In the face of an absolute incontestable clause, it claims the right to 
contest the policy in part. The amount which plaintiff would be entitled 
to recover in case the statutory right is recognized would not be $10,- 
000, but would be $8,206. 21. If the misstatement had been ten years, 
instead of one year, the beneficiary would be entitled to but a small 
amount upon this policy. 

In this case it is true that the parties agrée that this misstatement 
was made ; but suppose it were contended that the âge given was cor- 
rect, then it might involve an expensive and difïicult investigation and 
trial — investigation and trial which might be rendered much more diffi- 
cult and expensive because, as expressed in the Robinson Case, supra, 
the case must be "determined after the death of insured, when he could 
no longer be heard on the questions involving, not only the validity of 
his contract, but sometimes his character as well." In the majority of 
cases, life Insurance is for the benefit of a widow and children. The 
incontestable clause is intended to free them f rom delay and annoyance 
and expense in acquiring the amount which had been carefully provid- 
ed, and the courts have constantly construed thèse clauses to bar any 
attempt to invade the plain meaning and intent of the contract executed 
by the insurer. I am convinced that the partial défense pleaded can- 
not be sustained, and this view is décisive of the case, regardless of 
other questions involved. 

[2] Now as to who shall recover the amount of this policy. The 
plaintiffs are the executors under a will which disposes of the proceeds 
of the policy in suit. The interveners are the beneficiaries in the policy. 
The policy is an unconditional "promise to pay to Belle J. Arnold and 
Elizabeth C. Beattie, children, and to the surviving grandchildren of 
Lois G. Stuart," upon the death of the insured. Under tlie contract the 
insured is given no authority to change the beneficiaries. 

"Under a policy of life Insurance, in the absence of any express stipulation 
authorizing a change of beneficiary by the assured witliout tlie consent of tiie 
original beneficiary, tlie beneficiaries named in the policy have a vested in- 
terest in the proceeds from the tlme the policy is taken, which cannot be de- 
feated by an assigmnent without thelr consent." 25 Cyc. 778. 

If beneficiaries cannot be substituted by assignment, they cannot by 
will. I find no authority justifying the recovery of the proceeds of this 
policy by the executors, plaintiffs herein. The interveners, being the 
persons specifically named in the policy, are entitled to recover. 
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Counsel for plaintiff will prépare a judgment entry, and submit the 
same to opposing counsel, reserving the proper exceptions, and oppos- 
ing counsel may make the objections thereto, if desired, and the same 
can be presented for détermination. 



UNITED STATP:S v. CARNET. 

(District Court, N. D. lowa, C. D. December 7, 1915.) 

No. 1158. 

1. CmMINAL IiAW ®=»1S INDIOTMENT AND INFORMATION <&=3l09 — DeSCEIPTION 

OF Offense. 

Sfatutes creatlng and deflnlng crimes cannot be extended by implica- 
tion or intendment, and an Indictment under such a statute must allège 
directly and with certainty every élément essential to bring the offense 
within its terms. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 13, 14 ; Dec. 
Dlg. <g=5l3; Indictment and Information, Cent. Dig. §§ 286-288; Dec. 
Dig. <S=109.] 

2. Indictment and iNroBMATroN <S=>111— Description of Offense— Statdtb 

CONTAiNiNG Exceptions. 

Where a statute deflnlng an offense contains an exception In the clause 
creatlng the offense, which la so incorporated with the language deflnlng 
it that the offense cannot be accurately and clearly described, if the ex- 
ception is omitted, the Indictment must allège enough to show that the ac- 
cused Is not within the exception ; but, if the language creatlng the of- 
fense Is so completely separable from the exception that the essential in- 
grédients of the offense may be accurately and clearly deflned without 
any référence to the exception, it need not be negatived therein, but it is 
a matter of défense, 

[Ed. Note. — For other cases, see Indictment and Information, Cent. Dlg, 
§§ 295-298 ; Dec. Dig. ®=>111.] 

3. Poisons ®=»9 — Anti-Naeootic Law — Indictment foe Violation. 

An Indictment under Harrison Antl-Narcotlc Act Dec. 17, 1914, c. 1, § 8, 
38 Stat. 789, charglng that défendant not havlng reglstered and paid the 
spécial tax requlred by section 1 of the act, had in hls possession a quan- 
tity of morphine, is insufficlent to charge an offense where It is not al- 
leged that he was engaged in a business which required him to register 
and pay such spécial tax. 

[Ed. Note. — For other cases, see Poisons, Cent. Dlg. S 6 ; Dec. Dig. @=39.] 

4. Indictment and Infoemation <S=111 — Negativinq Exceptions. 

Exemptions from liablUty for offenses created by acts of Congress are 
matters of défense; but matters excepted from the grantlng clause of 
the act are not within the terms of the act, and such matters must be 
negatived in the indictment or complaint. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 295-298; Dec. Dig. ®=>111.] 

Criminal prosecution by the United States against Lester Carney. 
On d-^murrer to indictment. Demurrer sustained. 

F. A. O'Connor, U. S. Atty., of New Hampton, lowa, and Seth 
Thomas, Asst. U. S. Atty., of Ft. Dodge, lowa. 

Grover M. Neese, of Ft. Dodge, lowa, for défendant 

€=9For other cases see same toplc & KBT-NUUBER in ail Key-Numbered Digests & Indexes 
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REED, District Judge. The indictment (omitting formai parts) 
charges : 

"That on or about the 15th day of September, 1&15, at Mason City, lowa, 
within tbe jurisdiction of thts court, the défendant did, knowingly and un- 
lawfuUy, hâve in his possession a large quantity of morphine, to wlt, about 
140 tablets, each containing one-fourth of a grain of morphine, wblcli said 
morphine was a derivative of opium, witbout havlng theretofore registered 
with the coUector of Internai revenue for the district of lowa his name ana 
place of business, and pald to said collecter the spécial tax as provlded and 
required by the act of Congress approved Dec. 17, 1914, relatlng to the pro- 
duction, importation, manufacture, compounding, sale, dispenslng, or ghàng 
away of opium or coca leaves, their salts, derivatives, or préparations, con- 
trary to the statute in such case made and provlded." 

The défendant demurs to the indictment upon the ground alone that 
it charges no offense. The applicable provisions of the act referred 
to (38 Stat. 785, chapter 1), are : 

Section 1: "That on and after the flrst day of March, 1915, every person 
vfho produces. Imports, manufactures, compounds, deals In, dispenses, sells, 
distributes, or gives away opium or coca leaves or any compound, manufac- 
ture, sait, derivative, or préparation thereof, shall reglster with the col- 
lector of internai revenue of the district bis name or style, place of business, 
and place or places where such business is to be carried on," and "at the 
time of such registry," and "annually thereafter" on or before July Ist, "shall 
pay to sald coUector a spécial tax of $1 per annum. * • * It shall be un- 
lawful for any person required to register under the terms of this act to 
produce. Import, manufacture, compound, deal in, dispense, sell, distriliute, or 
give away any of the aforesald drugs wlthout having reglstered and paid 
the spécial tax provlded for in this section. That the word 'person' as used in 
thls act shall be construed to mean and include a partnership, association, 
Company, or corporation, as well as a natural person; and ail provisions of 
existlng law relatlng to spécial taxes, so far as applicable, includlng the pro- 
visions of section 3240 of the Kevlsed Statutes of the United States [Comp. 
St. 1913, § 5963], are hereby extended to the spécial tax hereln imposed. That 
the Commissioner of Internai Eevenue, with the approval of the Secretary of 
the Treasury, shall make ail needful rules and régulations for carrying the 
provisions of this act into efCect." 

Section 2: "That it shall be unlawful for any person to sell, barter, ex- 
change, or glve away any of the aforesald drugs eœcept In pursuance of a 
written order of the person to whom such article Is sold, bartered, exchanged, 
or glven, on a form to be issued in blank for that purpose by the Commis- 
sioner of Internai Revenue. Every person who shall accept any such order, 
and in pursuance thereof shall sell, barter, exchange, or give away any of the 
aforesald drugs, shall préserve such order for a period of two years In such 
a way as to be readily accessible to inspection by any offleer, agent, or em- 
ployé of the Treasury Department duly authorized for that purpose. • * • 
Nothing contained in thls section shall apply — 

"(a) To the dlspensing or distribution of any of the aforesald drugs to a 
patient by a physlclan, dentist, or veterinary surgeon reglstered under thls 
act in the course of his professional practice only. * » ♦ 

"(b) To the sale, dispenslng, or distribution of any of the aforesald drugs 
by a dealer to a consumer under and in pursuance of a written prescription 
issued by a physlclan, dentist, or veterinary surgeon reglstered under thls 
act. ♦ * » 

"(c) To the sale, exportation, shlpment, or dellvery of any of the aforesald 
drugs by any person wlthin the United States or any territory or the District 
of Columbla or any of the insular possessions of the United States to any 
person in any foreigu country, regulatlng their entry in accordance with such 
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régulations for Importation thereof into sudi foreign country as are prescrlbed 
by said country. * * * 

"(d) To tbe sale, barter, exchange, or giving away of any of the aforesaid 
drugs to any offieer of the United States government or of any state, territori- 
al, district, county, or municipal or insular government lawfully engaged In 
making purehases thereof for the Tarions departments of the Army and 
Navy," etc. 

Section 8: "That it shall be unlawful for any person not reglstered uuder 
the provisions of this act, and who bas not paid the spécial tax provided 
for by this act, to hâve in his possession or under hls control any of the afore- 
said drugs; and such possession or control shall be presumptive évidence of 
a violation of this section, and also of a violation of the provisions of sec- 
tion one of this act: Provided, that this section shall not apply to any employé 
of a registered person, or to a nurse under the supervision of a physician, 
dentist, or veterlnarj' surgeon registered under this act, having such posses- 
sion or control by virtue of hls employment or occupation and not on his own 
account ; or to the possession of any of the aforesaid drugs which has or bave 
been prescrlbed in good faith by a physician, dentist, or veterlnary sur- 
geon registered under this act ; or to any United States, state, county, munici- 
pal, district, territorial, or insular offlcer or officiai who has possession of any 
said drugs, by reason of his officiai duties, or to a warehouseman holding 
possession for a person registered and who has pald the taxes under this 
act; or to common carriers engaged in transportlng such drugs: Provided 
further, that it shall not be necessary to négative any of the aforesaid 
exemptions In any complaint, information, indictment, or other wrlt or pro- 
ceedlng laid or brought under this act ; and the burden of proof of any such 
exemption shall be upon the défendant. * * * " 

Section 12: "That nothlng contalned In this act shall be construed to im- 
pair, alter, amend, or repeal any of the provisions of the act of Congress ap- 
proved • * * February ninth, 1909, entitled 'An act to prohlbit the im- 
portation and use of opium for other than médicinal purposes,' and any 
amendment thereof." 

The demurrer présents the single question : Does the indictment suf- 
ficiently charge the défendant with a violation of any of the provisions 
of this act? It is not alleged that défendant was or had been engaged 
in any business that required him to register and pay the spécial tax 
as required by the act ; nor is anything alleged showing his possession 
of the tablets to be unlawful, save only the légal conclusion that défend- 
ant did "knowingly and unlawfully" hâve in his possession the 140 
tablets, each containing one-fourth grain of morphine. 

[1] It is axiomatic that statutes creating and defining crimes can- 
not be extended by implication or intendment; and before one can 
rightly be punished under a statute creating an offense, the acts done 
by him must be plainly and unequivocally alleged to be vvithin the of- 
fense as created. Todd v. United States, 158 U. S. 278, 282, 15 Sup. 
Ct. 889, 39 h. Ed. 982; United States v. Cook, 17 Wall. 168, 21 L. 
Ed. 538; United States v. Reese, 92 U. S. 214, 23 L. Ed. 563; United 
States V. Cruikshank, 92 U. S. 542, 23 L. Ed. 588; United States v. 
Mann, 95 U. S. 580, 584, 24 E. Ed. 531 ; United States v. Carll, 105 
U. S. 611, 26 L. Ed. 1135; United States v. Hess, 124 U. S. 483, 486, 
8 Sup. Ct. 571, 31 L. Ed. 516; Pettibone v. United States. 148 U. S. 
197, 204, 13 Sup. Ct. 542, 37 L. Ed. 419. 

It is also a cardinal rule of criminal pleading that an indictment for 
an offense must allège directly and with certainty every essential élé- 
ment or ingrédient of the offense and not by way of récital or infer- 
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ence ; that it is not sufficient to allège it in the words of the statute 
unless those words of themselves set f orth clearly, fuUy, and with cer- 
tainty every essential ingrédient of which the offense consiste. In 
United States v. Cruikshank, above, Mr. Chief Justice Waite, deliver- 
ing the opinion of the Suprême Court, said : 

"In criminal cases, prosecuted under the laws of the United States, the ac- 
cused has the constitutional right 'to be informed of the nature and cause of 
the accusation' against him. Const. Amend. 6. In United States v. Mills. 7 
Pet. 142 [8 L. Ed. 636], thls was construed to mean, that the indictment must set 
forth the offense 'with clearness and ail necessary eertainty, to apprise the 
accused of the crUne with whlch he stands charged'; and in United States 
V. Cook, 17 Wall. 174 [21, L. Ed. 538] that * « * it Is an elementary prin- 
ciple of criminal pleadlng that where the définition of an offense, whether it 
be at common Inw or by statute, 'Includes generic terms, It is not sufficient 
that the indictment shall charge the offense in the same generic ternis as in 
the définition ; but it must state the species — it must descend to particulars.' " 

In United States v. Reese, 92 U. S. 214, 23 L. Ed. 563, the Chief 
Justice also said: 

"If the Législature undertakes to define hy statute a new offense, and pro- 
vide for its punlshment, it should express its will in language that need not 
deceive the common mind. Every man should be able to kuow with eertainty 
when he is conunitting a crime." 

And Mr. Justice Clifford in his concurring opinion said: 

"Offenses created by statute, as well as those at common law, with rare 
exceptions, consist of more than one ingrédient, and, ta some cases, of many ; 
and the rule is universal that every ingrédient of which the offense is com- 
posed must be accurately and clearly alleged In the indictment, or the indict- 
ment wlll be bad on demurrer, or it may be quashed on motion, or the judg- 
ment may be arrested before sentence, or be reversed on a writ of error." 

[2] Where a statute defining an offense contains an exception, in 
the clause creating the offense, which is so incorporated with the lan- 
guage defining it that the offense cannot be accurately and clearly de- 
scribed if the exception is omitted, then the rules of good pleading re- 
quire that the indictment must allège enough to show that the accused 
is not within the exception; but if the language creating the offense 
is so completely separable from the exception that the essential in- 
grédients of the offense may be accurately and clearly defined without 
any référence to the exception, it need not be negatived therein, for 
it is then matter of défense to be shown by the accused. United States 
V. Cook, 17 Wall. 168, 173, 176, 177, 21 L. Ed. 538, and other cases 
above cited. 

The constitutional validity of the act is not challenged, and, of 
course, will not be considered. 

[3] With thèse principles in mind, the statute and indictment in 
question may be considered. Section 1 provides that on and after 
March 1, 1915, every person who produces, imports, manufactures, 
deals in, dispenses, sells, distributes, or gives away any of the drugs 
mentioned shall register with the proper revenue collector his name 
and place or places where such business is to be carried on, and pay 
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to the collector the spécial tax required. Plainly it is only the person 
or persons who engage in dealing in or in some manner handling the 
drugs as a part of his or their business that are to register and pay 
the required tax; and persons or associations not so engaged are not 
within its terms. The act is highly pénal in its nature, and must be 
so construed as to include only those who are clearly within its terms. 
The provisions in section 1, that ail provisions of existing law relating 
to spécial taxes, so far as applicable, are extended to the spécial tax 
herein imposed, indicates that the construction given by the Suprême 
Court to the "spécial tax law," which is section 3232 et seq., of the 
Revised Statutes of the United States (Comp. St. 1913, § 5955 et seq.), 
is applicable to this act. 

The case of Ledbetter v. United States, 170 U. S. 606, 18 Sup. Ct. 
774, 42 L. Ed. ,1162, arose under section 3242 of the Revised Statutes 
of the United States, as amended by Act Feb. 8, 1875, c. 36, 18 Stat. 
307 (Comp. St. 1913, §§ 5965, 5966). The indictment in that case 
charged the défendant, in the words of section 3242 as amended, with 
having "carried on the business of a retail liquor dealer without hav- 
ing paid the spécial tax therefor as required by law." The sufficiency 
of this indictment was not challenged by demurrer or otherwise before 
trial, but after being found guilty the défendant moved in arrest of 
judgment upon the ground, in efïect, that the indictment charged no 
offense. In denying such motion the Suprême Court said: 

"We hâve no disposition to qualify what bas already been frequently de- 
cided by this court, that where the crime is a statutory one it must be charged 
with précision and certainty, and every ingrédient of which it is composed 
must be clearly and accurately set forth, and that even in the cases of misde- 
meanors the indictment must be free from ail amblguity, and leave no doubt 
in the minds of the aecused and the court of the exact offense Intended to be 
charged. » • * But we are of opinion that the statute in this case does 
deflne the offense with the requisite précision, and that the pleader has chosen 
the safer course in charging it in the language of this section. The offense 
does not consist in selling or ofCering for sale to a partlcular person distilled 
spirits, etc., in less quantitles than flve gallons at one time, but in carrying 
this on as a business ; in other words, in the défendant holding himself out 
to the public as selling or offerlng for sale, etc. • ♦ • It is qulte évident 
that an Indictment averring in the language of section 18 [Comp. St. 1913, | 
3973], which deflnes a retail liquor dealer, that the défendant sold or offered 
for sale the llquors named, without averring that he made this a business, 
and that he had not paid the spécial tax required by law, would be insuffi- 
clent." 

And finally the court said : 

"We do not wish to be understood as approvlng the practlee that was pur- 
sued in this case, or even as holding that this indictment nilght not hâve been 
open to spécial demurrer for insufficiency as to the allégations of time and 
place, but upon motion in arrest of judgment we think It is suJBcient." 

It seems quite clear that the act in question is to be construed as one 
imposing a tax upon those who engage in dealing in and handling the 
drugs mentioned as a part of their business, and that a single sale, or 
having in possession a small quantity of the drug, by one not engaged 
in the business of dealing in them, is not within the terms of the act. 
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But ît îs urged in behalf ,of the govemment, that possession alone 
of the drug by any one under section 8 of the act is unlawful, unless 
such person has . registered and paid the tax as required by the act, 
and that an indictment charging any one of having possession of the 
drug is sufficient. Section 8 reads in this way : 

"That it shall be unlawful for any person not registered under the provi- 
sions of this act, and. who has not paid the spécial tax, * * * to hâve in 
hls possession or under hls control any of the aforesaid drugs, and such pos- 
session or control shall be presumptlve évidence of a violation of this section, 
and also • • • of section one of this act." 

The possession forbidden by this section is of a person "not regis- 
tered under the provisions of this act." Plainly the person who has 
not so registered and paid the required tax refers only to one who is 
required by section 1 of the act to register and pay such tax. No other 
possession is referred to by this section of which there can be a viola- 
tion, other than the possession of one who is required by section 1 
to register and pay the tax. The section will reasonably bear no other 
interprétation ; and as the défendant is not charged with being a per- 
son required by the act to register, or with having engaged in any 
business that requires him to do so, the indictment fails to charge an 
offense against him under this act. It was so held by Judge McCall 
in United States v. Friedman (D. C.) 224 Fed. 276, and United States 
V. Wilson (D. C.) 225 Fed. 82, by Judge Bourquin in United States 
V. Woods (D. C.) 224 Fed. 278, and by Judge Thomson in United 
States V. Jin Fuey Moy (D. C.) 225 Fed. 1003, upon indictments quite 
similar to the one in question. 

A contrary conclusion, it is true, was reached in United States v. 
Brown (D. C.) 224 Fed. 135, by Judge Neterer in the Western district 
of Washington ; but I am not satisfied that the conclusion reached by 
him is correct. It is by him assumed that the act in question is in- 
tended to prohibit the importation of opium for any purpose what- 
ever, and that the drug is therefore an "outlaw" in this country, and 
for that reason Congress may rightly prohibit its importation, and 
that this was intended by the act in question. It seems to me that this 
conclusion is unwarranted ; for by the act of Congress approved Feb- 
ruary 9, 1909 (35 Stat. 614, c. 100 [Comp. St. 1913, §§ 8800, 8801]), 
the importation of opium for other than the purpose of smoking is 
permitted under such rules and régulations as the Secretary of the 
Treasury may prescribe; and section 12 of the act in question especial- 
ly provides that nothing contained therein shall be construed to im- 
pair, alter, or repeal any of the provisions of the act of Congress ap- 
proved February 9, 1909, or any amendment thereof. Opium, there- 
fore, and its derivatives, when imported under the provisions of that 
act, are legitimate articles of commerce. It seems entirely clear that 
a purchaser of opium, or some compound or derivative thereof, for 
médicinal use, f rom one authorized to sell or to dispense it, and who 
has it in his possession for such purpose, should not be required to 
register or pay the spécial tax exacted only because of such posses- 
sion. The act in question does not in plain terms so provide, and it 
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is not within the rightful power of the courts to add such a provision 
thereto, either directly or impliedly, and an indictment that fails to 
charge facts showing the possession of one to be unlawful does not 
charge an offense within the terms of this act. 

[4] The last proviso in section 8 above, "that it shall not be neces- 
sary to négative any of the aforesaid exemptions in any complaint or 
indictment under this act," is but declaratory of the existing rule of 
pleading in the fédéral courts in criminal cases. Exemptions f rora Ha- 
bility for offenses created by acts of Congress are matters of défense ; 
but matters excepted from the granting clause of the act are not with- 
in the terms of the act, and such matters must be negatived in the in- 
dictment or complaint. 

I therefore reach the conclusion that the demurrer to this indictment 
should be sustained, the défendant discharged, and his bail exonerated. 
It is accordingly so ordered. 



In re FITZHUGH HALL AMUSEMENT CO. 

(District Court, W. D. New York. May 11, 1915.) 

No. 5302. 

Bankruptcy ©=^140, 205 — Peopektt Passino to Tiïustee — Rights as Lien 
Ceeditob. 

A seller of property by a eonditional sale contract reservlng tltle until 
full payment, whieh on default by the purehaser placed Its claim in 
Juclgment and levied exécution on the property, thereby elected to treat 
the sale as absolute, and on the bankruptcy of the purehaser cannot clain» 
tltle under the contract ; but where the property remained in the posses- 
sion of the bankrupt at the tlme of the bankruptcy, and the leyy was 
made within four months, under Bankr. Act July 1, 1898, c. 541, § 47a 
(2), 30 Stat 557, as amended by Act June 25. 1910, c. 412, § 8, 36 Stat. 
840 (Comp. St. 1913, § 9631), the trustée took the same with ail the rights 
of a creditor holding a lien by légal proceedings, and also by virtue of 
section 67f (section 9651) may be authorized to enforce the lien of the 
exécution for the beneiit of the gênerai creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225, 234, 303 ; Dec. Dig. «=140, 205.] 

In Bankruptcy. In the matter of the Fitzhugh Hall Amusement 
Company, bankrupt. On review of order of référée directing sale of 
Iproperty. Affirmed. 

Albert H. Stearns, of Rochester, N. Y., for trustée. 
Isaac Adler, of Rochester, N. Y., for claimant. 

THOMAS, District Judge. This case arises on the pétition of the 
trustée of the bankrupt for authority to sell an organ free from lien 
claimed by the Rudolph Wurlitzer Company to exist thereon. The 
référée granted the pétition and entered an order to that effect, con- 
taining the further provision that the proceeds of the sale should bc 

£=9Far otber cases lee gama tople & KET-Nt;MBER in ail Key-Numbered Digests & Indexes 
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set aside pending a détermination as to the validity of the lien. The 
Rudolph Wuditzer Company has brought this proceeding to review 
this order, and the référée has made his certifîcate and return. 

The facts of this case, about which there is practically no dispute, 
are as f oUows : 

The Fitzhugh Hall Amusement Company, which was adjudged a 
bankrupt in May, 1914, had prior thereto, on May 2, 1913, entered 
into a contract with one Kelley for the purchase of an organ of the 
value of $10,000, which contract contained the provision that tlie title 
should remain in the vendor until the purchase price and any judg- 
ment theref ore were fully paid. Thereafter Kelley assigned this con- 
tract to the Rudolph Wurlitzer Company, Subsequently, on January 
26, 1914, the Rudolph Wurlitzer Company brought an action in the 
Suprême Court of New York to recover a judgment for the balance 
of the purchase price of said organ then remaining unpaid, amount- 
ing to $9,398.45, with interest. The summons and complaint in the 
action were duly served, and the judgment was obtained by default 
on February 18, 1914, for $9,454.70. On the same day the plaintiff 
in that action, the Rudolph Wurlitzer Company, caused an exécution 
to issue on said judgment and placed said exécution in the hands of 
the sherifit of Monroe county. A levy was thereupon made upon the 
organ under the exécution, together with other propert)'. On the 
same day, February 18, 1914, and after the sheriff had made the levy, 
an agreement was entered into between the Rudolph Wurlitzer Com- 
pany and one Arnold, by the terms of which the latter was to pay 
$2,000 in cash upon the exécution, and further payments were to be 
made according to its terms. The cash payment was directly to the 
sheriff, and included the sheriff's fées. The sheriff immediately turn- 
ed over to the plaintiff this amount, and the sheriff was instructed to 
hold the levy. The attorney for the petitioner had notice of this levy, 
and in fact instructed the sheriff to hold the levy, and the levy is still 
on the organ. 

The first meeting of the creditors of the bankrupt following the ad- 
judication was held on May 16, 1914, at which time the Rudolph Wur- 
litzer Company proved its claim in bankruptcy for $7,537.40, the bal- 
ance due on the Arnold contract, and participated in the élection of 
the trustée for the full amoimt. The Rudolph Wurlitzer Company 
has also at varions meetings subséquent thereto participated in the 
proceedings, appearing as a gênerai créditer, and in every way acted 
as a gênerai creditor for the purpose of controlling the proceedings in 
the bankruptcy court. 

The Rudolph Wurlitzer Company relies upon the rulings in Hewit 
V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 h. Ed. 
986, and York Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 
L. Éd. 782, to the effect that a trustée in bankruptcy acquires no bet- 
ter title than the bankrupt, and that a vendor's title under a conditional 
bill of sale is valid against the bankrupt and his trustée. Thèse au- 
thorities aire not apposite, because of the levy and the amendment of 
1910 to the Bankruptcy Act, § 47a (2), by Act June 25, 1910, c. 812, § 
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8, 36 Stat. 840, read in connection with section 67f of the Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 564). 

1. The Rudolph Wurlitzer Company, by its levy on the organ as 
the property of the vendee of an exécution to enforce the judgment 
in the action brought to recover the purchase price, has precluded 
itself from denying that the transaction was an absolu te sale by it- 
self , and has waived any title thereto by virtue of the original agree- 
ment. Morris v. Rexford, 18 N. Y. 552, 557; Fields v. Bland, 81 
N. Y. 239. This levy brings the Rudolph Wurlitzer Company within 
the well-settled principle that a party cannot, either in the course of 
litigation or in dealings in pais, occupy inconsistent positions. The 
test of what constitutes an élection in such a case is, in gênerai, that 
any décisive act done by a person with knowledge of his rights and 
ail other facts material to him is binding. When a party has two 
remédies inconsistent with each other, any décisive act by him done 
with knowledge of his rights and of the facts détermines his élection 
of his remedy. Robb v. Vos, 155 U. S. 13, 15 Sup. Ct. 4, 39 L. Ed. 
52; Connihan v. Thompson, 111 Mass. 270; Rodermund v. Clark, 46 
N. Y. 354. 

2. The amendment of 1910 — section 47a (2)— was enacted as a re- 
suit of the décisions in Hewit v. Berlin Machine Works and York 
Mfg. Co., supra, and with a view of meeting the same. The effect of 
this amendment was to give to the trustée, as to ail property coming 
into the custody of the bankruptcy court, the rights of a créditer hold- 
ing a lien. Holt v. Henley, Trustée, 232 U. S. 637, 34 Sup. Ct. 459, 
58 L. Ed. 767; In re Williamsburg Knitting Mill (D. C.) 190 Fed. 
871 ; MilHken v. Second National Bank of Baltimore, 206 Fed. 14, 
124 C. C. A. 148; In re Bazemore (D. C.) 189 Fed. 236; Bank of 
North America v. Penn. Motor Car Co., 235 Pa. 194, 83 Atl. 622; 
In re iSmith (D. C.) 198 Fed. 876. The numerous authorities, in ad- 
dition to those cited, stating this position are collected in Remington 
on Bankruptcy, vol. 2, §§ 1137, 1207, 1270-1273. 

The organ was in the possession of the bankrupt at the time of the 
adjudication and was taken by the trustée. It was therefore within 
the custody of the bankruptcy court. Whitney v. Wenman, 198 U. 
S. 539, 25 Sup. Ct. 778, 49 L. Ed. 1157. And the levy having been 
made within four months of the adjudication on property which the 
levying créditer treated as tlie property of the bankrupt for the pur- 
poses of the levy may be preserved for the gênerai benefit of the estate, 
and whatever the trustée realizes thereon may be distributed among 
the creditors. The lien is valid, but it loses its preferential character 
in favor of the attaching créditer by the institution of the bankruptcy 
proceedings. First National Bank of Baltimore v. Staake, 202 U. S. 
141, 149, 26 Sup. Ct. 580, 50 h. Ed. 967. That the purpose of sec- 
tion 67f of the act of 1898 was to subrogate the trustée to ail liens 
acquired by the creditors within four months of the adjudication in 
bankruptcy is too vvell settled to admit of question. Fallows v. Con- 
tinental, etc., Savings Bank, 235 U. S. 300, 35 Sup. Ct. 29, 59 L. Ed. 
238; Rock Island Plow Co. v. Reardon, 222 U. S. 354, 32 Sup. Ct. 
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164, 56 L. Ed. 231; First National Bank of Baltimore v. Staake, 
supra. 

3. The contention that the levy was rendered null and void by rea- 
son of the bankrupt's adjudication within four months thereafter, and 
that therefore the rights of the Rudolph Wurlitzer Company under 
the contract are restored and reinstated, notwithstanding the élection, 
is not well taken. It may be true, as is now contended, that in some 
cases the attempt to choose a right which one wrongly or mistakenly 
supposes to exist is no élection ; but that is not this case, for the rea- 
son that under section 67f the bankruptcy court has the right on due 
notice, to — 

"order that the right under such levy, judgment, attachment, or other lien 
shall be preseryed for the benefit of the estate ; and thereupon the same may 
pass to and shall be preserved by the trustée for the benefit of the estate as 
aforesald. And the court may order such conveyance as shall be necessary 
to carry the purposes of this section Into efCect." 

The equity of this section, particularly as read in connection with 
the amendment of 1910 — section 4/'a (2) — clearly makes property un- 
der attachment or levy subject to the order of the bankruptcy court, 
and extends to and includes goods, chattels, or property sold under 
the condition that the légal title shall remain in the vendor until fuUy 
paid. Authorities supra. This principle was recognized by the Su- 
prême Court in First National Bank of Baltimore v. Staake, supra, 
even prior to the amendment of 1910, where, in the opinion of the 
court, delivered by Mr. Justice Brown (202 U. S. at page 149, 26 Sup. 
Ct. at page 584 [50 h. Ed. 967]), it is said : 

"The estent to whlch the bankmptcy court shall recognlze the rights ob- 
talned by creditors upon property attached as property of the bankrupt, 
* • • is a matter solely within the discrétion of Congress." 

If this were so under section 67f, prior to the amendment of 1910, 
it is manifestly the rule under the amendment, the object and purpose 
of which are fuUy stated in the authorities to which référence has 
been made. 

The order of the référée should be afRrmed. Let an order to 
that effect be entered. 
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UNITED STATES v. J. L. HOPKINS & CO. 
(District Court, S. D. New York. February 13, 1912.) 

1. Food ©=520 — Peosecution fob Violation of Food and Dbugs Act — 

Pleading. 

Proceeding by criminal Information for violation of the Pure Food Law 
(Act June 30, 1906, c. 3915, 34 Stat. î68 [Comp. St. 1913, § 8717 et seq.]) 
is merely the application of a long-used proceeding to misdemeanors 
created by a new statute, wliicb does not cliange the course of trial, and 
the only pleas allowable are those in abatement, in bar, or the gênerai 
issue. 

[Ed. Note.— For other cases, see Food, Cent. Dlg. § 21 ; Dec. DIg. <S=>20.] 

2. Ceiminal Law <S=3288 — Pleas. 

It is permissible, but not necessary, to raise the défense of limitation in 
a criminal case by spécial plea. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 660, 661 ; 
Dec. Dig. <S=j288.] 

b. Ceiminal Law <®=291 — Pleas. 

A plea of autrefois acquit or convict should not be tendered simultane- 
ously with the gênerai issue; but ail défenses, both dilatory and peremp- 
tory, not going to the merits of the controversy, should be flrst pleaded. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 667 ; Dec. 
Dig. <g=>291.] 

4. Criminal Law <s=3300 — Peosecution fob Violation of Food and Dbugs 
Act — Plea. 

A "plea and answer" flled to an information for violation of the Pure 
Food Law held only a statement of évidence iutended to support a plea 
of not guilty, and not in fact a plea. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 684-686 ; 
Dec. Dlg. <®=o300.] 

Criminal prosecution by the United States against J. L. Hopkins 
& Co. On motion to strike eut parts of plea and answer of défend- 
ant. Sustained in part 

See, also, 199 Fed. 649. 

Having been called upon to plead, défendant ofifers a written doaiment, en- 
titled "Plea and Answer," whereupon the prosecution moves to quash (1. e., 
strike out) as irrelevant or improper most of said written Instrument. An 
examination of the "Plea and Answer" shows It to consist of four parts: (1) A 
déclaration that défendant is not guilty ; (2) that prosecution is barred by 
the statute of limitations ; (3) that défendant was f ormerly acquitted of the 
same misdemeanors as are charged in the présent Information ; (4) a state- 
ment which may be summarized as follows, viz.: 

Long before the passage of the Pure Food Act, gum tragacanth was a 
well-known article of commerce. It is a vegetable gum, exuding from many 
varieties of plants, which plants exist for the most part in Asia, but ail such 
vegetable gums having the same properties are known as tragacanth. The 
United States Pharmacopœia (8th Ed., Sept, 1909) is a publication which 
(for the purposes of the Pure Food Law) fixes the standard by which the 
quallty of drugs shall be determined. The édition of the Pharmacopœia 
above referred to déclares in its préface that: "The standards of purity 
and strength [deseribed in the bock] are intended to apply to substances used 
solely for médicinal purposes and when professionally bought, sold, and dis- 
pensed as such." Said book contains a complète list of drugs, of which "a 

®=9For otber cases lee sam* toplc ft KKY-NUMBSR in ail Ker-Numbered Dlgests & Indexes 
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medicine dose" Is prescribed, and neither tragacanth nor senna Is on that list 
In May, 1909, défendant imported "33 bags gum Indian tragacanth." One 
of thèse bags was inspected by the customs authorities and an examiner o£ 
tàe Department of Agriculture, and passed as a "crude drug." Thereafter 
said gum was ground by défendant, and after such grinding a skllled cbemist 
made an analysis thereof and reported that said ground tragacanth com- 
plled wlth the said Pharmacopœia's requlrements. Thereafter défendant re- 
ceived a pretended order from a firm in Norfolk, Va., asking, among other 
things, for flve pounds tragacanth gum and ten pounds senna leaves. This 
order was really given by an employé of the Department of Agriculture. 
Défendant sent, inter alia, both the tragacanth gum and senna leaves, filling 
tbe order for tragacanth wlth Its second quality, descrlbed as "tragacanth 
gum Mo. 1 U. S. 1'. powder." ïhat at or just before the tlme of this sale cer- 
tain employés of the Department of Agriculture had publicly claimed in 
writing that gum tragacanth from India was not real tragacanth ; but of 
this fact no public notice had been given, nor was défendant aware of it at 
the time of shipment. 

Défendant had long sold and catalogued several varieties of senna, described 
as "whole leaf V. S. P.," "half leaf," and "broken." Défendant received an 
order from a firm of San Francisco, Cal., for one barrel of senna "U. S. P. 
broken powder," and for two baies "senna Alex. U. S. P. broken." Défendant 
fiUed this order partially, by shipplng two baies of senna, broken, which had 
been passed by the customs and agricultural authorities of the United States. 
Said order so received from Callfomia was not a genuine order, but one 
given at the instigation of the United States Department of Agriculture. 
Senna in the leaf is not used for médical purposes, but by soaking and flltra- 
tion is made into extract, so that the broken leaf is as effective as the whole 
leaf. 

The information consists of four counts: (1) Shipping in Interstate com- 
merce adulterated gum tragacanth. In that it difCers from the standard of 
strength, quality, and purity laid down in the United States Pharmacopœia ; 
(2) shipping in Interstate commerce misbranded gum tragacanth, in that the 
article was labeled with the false and misleading statement that it was trag- 
acanth of the standard prescribed by said Pharmacopœia, whereas it was not 
gum tragacanth, but Indian gum, and not of the standard prescribed as 
aforesaid ; (3) shipping in Interstate commerce adulterated senna, not of the 
strength, quality, and purity prescribed by the United States Pharmacopœia, 
in that it contained stalks, stones, seeds, pebbles, and other substances foreign 
to senna leaves; (4) shipping in Interstate commerce misbranded senna, in 
that its label represented the article to consisb entirely of senna leaves of 
the standard prescribed by said Pharmacopœia, whereas it in fact consisted 
of a mixture of said leaves with stalks, seeds, etc. 

Rjobert P. Stephenson, Asst. U. S. Atty. 

Hector M. Hitchings, of New York City, for défendant 

HOUGH, District Judge (after stating the facts as above). [1] It is 
suggested that, so extraordinary are the prosecutions or proceedings 
brought under the Pure Food Law, some new procédure should be 
brought out in respect of theûi, apparently for the purpose of prevent- 
ing a trial occurring on the criminal side of the court until after the 
facts hâve been looked into by the court itself . This is a startling inno- 
vation, and so far as I am concerned might be disposed of by express- 
ing rriy unwillingness to attempt such new procédure, and my beUef that 
juries are far moreapt to be extremely tender of défendants and their 
rights, real or pretended, than any judge could be. 

But it is perhaps advisable to indicate, even at some length, the 
view that no such method of judging facts is permitted by the crim- 
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inal law. It is the invariable practice in this district to prosecute un- 
der the Pure Food Law by criminal information ; that is, the govem- 
ment allèges a misdemeanor. 

It is not open to doubt that Congress has created several possible 
misdemeanors by the passage of the act in question. Procédure by 
criminal information is common-law practice, and, being a matter of 
practice, it needs no statute to support it. Originally it was a con- 
current remedy with indictments for ail misdemeanors except mis- 
prision of treason. In practice, even before the independence of the 
United States, leave to file informations was seldom sought by the 
Attorney General, except at the instance of a high officer of govern- 
ment. 

Informations under the Pure Food Law are perfect représentatives 
of this ancient practice, being brought by the District Attorney un- 
der leave of court at the instance of the Department of Agriculture. 
In the United States the function of an information is limited, how- 
ever, by the constitutional provision that no one shall be held to an- 
swer for a "capital or otherwise infamous crime," except on present- 
ment by the grand jury. On this subject, generally, see 2 Hawk. P. 
C. c. 26, § 3, page 326 et seq.; United States v. Waller, 1 Sawy. 701, 
Fed. Cas. No. 16,634; Ex parte Wilson, 114 U. S. 425, 5 Sup. Ct. 
935, 29 L. Ed. 89; United States v. De Walt, 128 U. S. 393, 9 Sup. 
Ct. m, 32 L. Ed. 485. 

An information, therefore, being no novelty, it does not become one 
by being applied to a new misdemeanor. The course of trial is and 
must remain that of an indictment. It is therefore necessary to in- 
quire what pleas are possible either to an indictment or information, 
there being no such thing known as an answer in criminal law in the 
sensé in which that word is used on the civil side. AU possible pleas 
on the criminal side of this court must be either in abatement, in bar, 
or the gênerai issue. 

A motion to quash is not a pleading, and therefore is not included, 
and jurisdictional pleas, which are sometimes given as a separate 
class, are really either in abatement or bar according to whether the 
objection is to a particular court or to courts in gênerai. 

[2] Tested by thèse rules, this défendant has (1) pleaded the gên- 
erai issue, which is of course proper and sufiicient ; (2) the statute 
of limitations is raised by spécial plea, which is permissible, but not 
necessary (United States v. Brown, 2 I^well, 267, Fed. Cas. No. 
14,665) ; (3) a plea is tendered of autrefois acquit, concerning which 
plea the record is in the same condition as found by me in United 
States v. Robinson (mémorandum filed January 18, 1910) ; and, finally, 
(4) the evidential matter as above digested is put into a pleading. 

[3] It may first be noted that the plea of autrefois acquit or con- 
vict should not be tendered simultaneously with the gênerai issue. 
It is the rule in criminal law, as it was at common law on the civil 
side, that défenses both dilatory and peremptory, if they did not go 
to the merits of the controversy, should be pleaded first, in order that 
judgment (if against défendant) might be respondeat ouster. This 
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practice arose after the severity whicli directed final judgment against 
défendant on overruling a plea in bar (Rex v. Taylor, 3 B. & C. 502) 
had been modified. 

This, however, being a matter of détail only, I hâve examined the 
record as if the prosecution had filed a replication to the plea of autre- 
fois acquit, and find by the record that the previous information failed 
for what the court considered defects apparent on the face thereof. 
Therefore it was no information, and the défendant was never in 
jeopardy. 

[4] Notwithstanding the informality of the fourth plea, what is 
sought to be raised is, I think, plain enough, viz. ; unless this défendant 
shipped a "drug," it is not guilty under this information. "Drug" is 
defined by the sixth section of the act, and the standard of drugs is 
to be ascertained from the United States Pharmacopœia by the sev- 
enth section thereof. What the Pharmacopœia says, therefore, the 
défendant asserts the court may take judicial cognizance of, and, hav- 
ing done this, it is found that neither leaf senna nor gum tragacanth 
is a drug in the sensé in which the Pharmacopœia uses that word ; i. e. : 

"Substances used solely for medlcttial purposes and when professionally 
bought, sold, and dispensed as such." 

If such a plea as this (plainly in bar, if it is anything) can be tried, 
it must be tried either by the court or the jury; and, no matter which 
course of trial is adopted, it is a sure test of a good plea that the 
trying power can give judgment or verdict either way. If it be re- 
garded as a plea triable by the court only, judgment against the de- 
fendant would be respondeat ouster; but such judgment would be 
based necessarily upon the insufficiency of the facts alleged, admitting 
them to be true. This reduces the whole matter to an absurdity, for, 
if the facts alleged (as I understand them) be true, the défendant is 
not guilty, and lïie court has no more power to pronounce a judgment 
of not guilty than it has to enter one of guilty. 

I think this analysis shows that the alleged plea amounts to no 
more than a statement of évidence intended to support the plea of 
not guilty; therefore it is not a plea at ail. 

It is ordered that the pleas of not guilty and statute of limitations 
stand, that the plea of autrefois acquit be overn.iled after an inspec- 
tion of the records of this court, and that the remainder and balance 
of the document fîled and entitled "Plea and Answer" be stricken 
from the files as unauthorized by law. 



THE GWTNEDD lit 

THE GWYNBDD. 

(Circuit Court of Appeals, Third Circuit. ■ December 8, 1935.) 

No. 2004. 

Admiralty ©=>60 — Pleading — Sufficiency of Libei,. 

A court of admiralty Is always libéral in the construction of pleadings, 
and where a llbel sets out, althoueh obscurely and as a secondary claim, 
a cause of action in rem within the jurisdiction of the court, and prays 
for gênerai relief, it should not be dismissed, but Its amendment should be 
permitted. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 482-496 ; Dec. 

Dig. <s=»eo.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; OHver B. Dickinson, Judge. 

Suit in admiralty by Joseph Sessich against the tugboat Gwynedd. 
From a decree dismissing the Hbel, libelant appeals. Reversed. 

For opinion below, see 220 Fed. 192. 

W. M. Harris, of Philadelphia, Pa., for appellant. 
Wm. Clarke Mason, of Philadelphia, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

McPHERSON, Circuit Judge. The libelant, Joseph Sessich, was a 
deckhand on the tugboat Gwynedd, which was under charter to the 
Philadelphia & Reading Railway Company. On January 1, 1913, 
while in the service of the tug, he was injured, and afterwards sued 
in rem to recover damages. Exceptions to the libel were sustained, 
and the suit was dismissed ; this being the error complained of . 

In substance the libel sets forth that, while the tug was employed in 
towing car floats on the Delaware river in the port of Philadelphia, the 
libelant and another deckhand were ordered on board one of the floats 
in order to make it f ast to a pier ; the libelant remaining on the float 
to attend to that end of the line. His companion stepped ashore to 
fasten the other end, but the first cleat he approached was either miss- 
ing or broken, owing to the négligence of the owner of the pier. In 
the hurry and confusion that accompanied the effort to find another 
cleat on shore — the opération being at night, the tug being in motion, 
the weather being cold and f reezing, and the line being coated with ice 
and hard to manage — the libelant's hand was caught between the 
rope and a cleat on the tug, and was severely and permanently injured. 
The négligence charged was failure to keep the pier in proper condi- 
tion and repair by providing and maintaining suitable cleats, so that the 
float might be safely and seasonably moored. 

Thus far it is évident that the libel sets forth no fault against the 
tug that would sustain an action in rem. The fault was chargeable 
against the owner of the pier, and of course a suit against the owner 
could only be in personam. But, as it happens, the Philadelphia & 
Reading Railway Company is also the owner of the pier, and we sup- 
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pose it to be likely that this f act may hâve had something to do with 
the adoption of the action in rem. We agrée, however, that the com- 
mon ownership of the tug and the pier should hâve no influence on 
the décision, whether the admiralty has jurîsdiction of the présent 
action. The remedy is peculiar, with its own well-established charac- 
teristics, and the rule has long been settled that a vessel cannot be 
held to account by a suit in rem, unless the vessel itself or some one 
identified with her has been at fault. Aurora Shipping Co. v. Boyce 
(C. C. A. 9th Cir.) 191 Fed. 967, 112 C. C. A. 372, and cases cited. 
The libel makes no such charge, and accordingly the tug iiled excep- 
tions, alleging that the négligence set up was the négligence of the 
owner of the pier, and that no fault was charged against the tug or 
its master or any of the crew, "in matters relating or pertaining to the 
construction, maintenance, repair, or management of the said tug 
Gwynedd, her tackle, apparel, furniture, boilers, engines, machinery," 
etc. The District Court agreed that the libel failed to set fqrth a 
cause of action in rem within the admiralty jurisdiction, and accord- 
ingly dismissed the libel. The Gwynedd (D. C.) 220 Fed. 192. 

If this were the only matter of dispute, an appeal would not hâve 
been taken. The libelant concèdes the soundness of the reason just 
stated, and the whole controversy arises out of the concluding portion 
of the libel, to which we bave not yet referred. Informally and cer- 
tainly with a good deal of obscurity, but stiU we think perceptibly, the 
libel does set up a claim based on the ruling in The Osceola, 189 U. 
S. 175, 23 Sup. Ct. 483, 47 L. Ed. 760, where the Suprême Court for- 
mulâtes the rule, inter alia, that a vessel and her owner are liable, in 
case a seaman falls sidî or is injured in the service of the ship, to the 
extent of his maintenance and cure, and aiso for his wages at least as 
long as the voyage is continued — such recovery for maintenance and 
cure being permitted whether the injury was received by accident or 
by the négligence of the master or any of the crew. The libel détails 
the extent of the libelant's injury, and also avers that he has been, and 
will be, obliged to expend money for medicine, for médical attendance, 
and for maintenance, in order to keep and cure himself, for which 
"as a seaman on said tug he claims reimbursement." There is also a 
prayer for gênerai relief. This claim was brought to the attention 
of the District Court in the first argument on the exceptions, and was 
also made the single subject of a reargument; but the court continued 
to be of opinion that the libel "cannot be said to set forth any such 
cause of action, or to lay such damages. The cause of action is, gen- 
erally speaking, négligence, and the particular négligence alleged is 
that of the owner of the pier." This we think is not precisely, al- 
though no doubt it is substantially, an accurate description of the libel 
as it stands; the other claim is there, although not distinct or plain. 
But, as was said in North Alaska Co. v. Larsen (C. C. A. 9th Cir.) 
220 Fed. 96, 135 C. C. A. 661 : "Courts of admiralty are always lib- 
-eral in the construction of pleadings, especially against seamen, whose 
lives at best are hard, and are often spoken of as wards of the court." 
We think, therefore, that the libel contained suiîicient to serve at 
least as a basis for amendment ; and as it also contained a prayer for 



AMERICAN OAE & FOUNDKT CO. Y. MATZOK 17î> 

gênerai relief we are constrained to hold that, instead of dismissing 
the libel, and thus requiring a new action, the District Court should 
hâve directed the claim to be amended, so that the right to recovery 
should be put distinctly and solely upon whatever right the libelant 
may possess to recover for maintenance and cure. The Kenilworth 
(C. C. A. 3d Cire.) 144 Fed. 376, 75 C. C. A. 314, 4 L. R. A. (N. S.) 
49, 7 Ann. Cas. 202; The Mars (C. C. A. 3d Cir.) 149 Fed. 729, 79 
C. C. A. 435; Dougherty v. Thompson Lockhart Co. (D. C.) 211 Fed. 
224. He does not claim wages, so that the only ground of recovery 
would be such right as may exist to the cost of maintenance and cure. 
We express no opinion as to the extent of his right; we simply place 
our ruling on the ground that he has obscurely put forward a cause 
of action in rem within the admiralty jurisdiction, and should be al- 
lowed to amend and to make out whatever case may lie within his power 
under the rule in The Osceola. 

The decree, therefore, must be reversed, and the District Court is 
directed to permit an amendment in accordance with this opinion (if 
the libelant shall so elect), and thereafter to proceed with the cause. 



AMERICAN CAR & FOUNDRY CO. v. MATZOK. 

(Circuit Court of Appeals, Third Circuit December 7, 1915.) 

No. 1983. 

1. Appeal and Erbob ©=5757 — Bbiefs — Statement or Questions Involvei>, 

Under the express provisions of rule 24 of the Ttiird circuit (224 Fed, 
xvil, 137 C. C. A. xvii), the brief of plaintiff in error should contain a 
statement of the questions involved in the briefest and most gênerai 
terms, without uames, dates, amounts, or particulars of any kind what- 
ever. The statement pursuant to such rule in this case commended. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. § 3092 ; 
Dec. Dig. <g=757.] 

2. Masteb and Sbevant (©=3288, 289 — Actions fob Injubibs — Questions fob 

Jury. 

Plaintiff, an electric craneman in defendant's car factory, was injured 
when a steel wire rope on his crâne broke as he was lifting steel car 
parts. The rope was new, but the proof showed that the ropes became 
unfit for use, even on very brief service; that their life varied from an 
hour to a month, with an average of life of flve working days; that 
they had to be inspected constantly, two or three times a day, and rnight 
become unsafe within ten minutes of belng inspected. There was évi- 
dence that plaintifC saw the rope was tom, called the fdreman's atten- 
tion to it, and that the foreman told him the rope was ail right, and 
directed him to go ahead. Held that, in view of the fact that the fore- 
man regarded the rope as safe and directed its use, and that the services 
of experienced inspeetors were requlred to détermine the safety of such 
ropes, and that its incapacity to hold was a latent and not a patent def ect, 
plaintifC did not as a matter of law assume the risk, and whether he was 
négligent was a question for the jury. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dlg. §§ 
1068-1090, 1092-1132; Dec. Dig. <g=288, 289.] 

<S=9For othtsr cases see same topic & KEY-NUMBER in aU Key-'Nambered Digests & Indexes 



180 228 federal reporter 

3. Appeal and Eeroe <S=»1002 — Eevibw — Qtiestions ov Fact. 

Where the only persons who saw an acddent whereby an employé 
was injured were the Injured employé and hls foreman, and an action for 
Injuries substantlally narrowed t» a question of credibility between them, 
an appellate court must accept a verdict for tbe employé as establishing 
bis version of the facts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3935- 
3937 ; Dec. Dig. <®=3l002.] 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action by Wasil Matzok against the American Car & Foundry Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

Fred Ikeler, of Bloomsburg, Pa., G. A. Orth, of St. Louis, Mo., 
and Charles J. Hardy, of New York City, for plaintiff in error. 

Paul J. Sherwood, of Wilkes-Barre, Pa., and R. W. Archbald, of 
Scranton, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In the court below Wasil Matzok, 
a citizen of Russia, brought suit against the American Car & Foundry 
Company, a corporate citizen of New Jersey, and recovered a verdict 
for Personal injuries. On entry of judgment thereon, the Car Com- 
pany sued out this writ. 

[1] Pursuant to a rule of this court which provides that the brief 
shall contain "a statement of the question or questions involved which 
shall be in the brief est and most gênerai terms, without names, dates, 
amounts or particulars of any kind whatever" (rule 24, § 2 (c), 224 
Fed. xvii, 137 C. C. A. xvii ; see also rule 34 of tiie Suprême Court of 
Pennsylvania), counsel hâve tersely summarized the questions involved 
as follows: 

"(a) Whether, under the undisputed évidence, the court sbould bave beld, 
as a matter of law, that the plaintiff assumed the risk of injury. 

"(b) Whether, under the undisputed évidence, the court sbould bave held, 
as a matter of law, that the plaintiff was guilty of contributory négligence. 

"(c) Whether, under ail the évidence, the court sbould bave directed a ver- 
dict for the défendant" 

Thèse questions are based on the refusai of requests to charge, and 
as the several assignments show that in each of such requests there 
was a prayer for binding instructions to the jury, it will be seen that 
ail of them finally center in the underlying question raised by the 
defendant's point: 

"That under ail the law and évidence in the case, the verdict of the jury 
must be for the défendant" 

To settle this underlying question we turn to the facts. 

[2,3] The plaintiff, who was employed as an electric craneman in 
defendant's car factory, was injured when a steel wire rope on his 
crâne broke as he was lifting steel car parts. The break of the cable 
caused a rebound, which in turn caused a certain part of the mechan- 
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ism to escape from a hook f rom which it was suspended and crush the 
plaintiflf's leg. The négligence charged was that the rope was unsafe 
and unfit for use. While the wire rope was new, the proofs were 
that such ropes were liable to become unfit for use even on very brieî 
service; that they had to be inspected constantly, two or three times 
a day ; that the lif e of sueh a rope varied from an hour to a month ; 
that the average hfe was five working days ; that its defects were dis- 
covered by stripping the hand over it to discover parted strands ; and 
that a new rope, within ten minutes of being inspected, was liable to 
become unsafe. It will thus be apparent the necessity for careful and 
fréquent inspection was more insistent than with the usual run of 
appliances. 

The plaintiff testified that just before the accident he hoisted the 
load a little ways and saw that the rope was torn, whereupon he stop- 
ped the hoist and called the foreman's attention to it, and "showed 
him the rope was not any good" ; that the f oreman told him the rope 
was ail right and directed him to go ahead ; that he f ollowed such di- 
rections and started to hoist; that when he did so the rope parted 
and he was injured. The f oreman denied such conversation had tal<en 
place, and the defendant's contention was that the injury was caused 
by the plaintiff negligently allowing his load to engage the lattice of 
a column and in unduly and needlessly straining the rope in endeavor- 
ing to hoist his load when so held by the column. As no other per- 
sons saw the accident, the case substantially narrowed to a question of 
credibility between Matzok, the plaintiff, and Durso, the foreman, and 
we must accept the verdict as establishing Matzok's version. 

Such being the case was the court bound, as a matter of law, to 
hold Matzok, in continuing to use the cable, assumed the risk of its 
breaking or was guilty of contributory négligence? Clearly not. In 
view of the fact that the foreman regarded it as safe and directed its 
continued use, that the services of experienced inspectors were re- 
quired to détermine the safety of such cable, and that its incapacity 
to hold was a latent and not a patent fact, we think the question of 
the plaintiff's contributory négligence was therefore peculiarly one 
for the jury to détermine, and not one of law for a court to déclare. 

The judgment below is therefore afBrmed. 



In re ANGER BAKING CO., Inc. 
(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 18. 

L PliEDGES <®=>19 — LiABILITT SECTmED — CONSTEUCTIOR OF CoNTBACT. 

A corporation borrowed money on the guaranty of a surety Company, 
and contracted to Indemnify the latter agalnst liablUty on the note and 
for ail costs and expenses incurred In connection therewith. It vlolated 
the terms of Its agreement by drawlng a part of the proceeds from. the 
bank wlthout the assent of the surety company, and being threatened with 
suit It agreed to replace the same, and to secure such agreement pledged 

4=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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certain notes as collatéral. Belâ that, construlng the two agreements as 
one contract, tbe collatéral secured also the repayment of the cost and ex- 
pansé Incurred by the surety company. 

[Ed. Note.— For other cases, see Pledges, Cent Dig. §§ 5S-63 ; Dec. Dig. 
<S=3l9.] 

2. PiEDGEs <s=>9 — Considération. 

The fact that the collatéral was due at a future date, together with 
forbearance of suit, amounted to an agreement to forbear at least nntil 
maturity of the collatéral notes, and constituted a good considération for 
the pledge. 

[Ed. Note.— For other cases, see Pledges, Cent Dig. § 20; Dec. Dig. 

3. Bankeuptcy <@=323 — Peoof of Notes bt Pledgee — Amount Peovable. 

A pledgee of notes of a bankrupt may prove for their fuU amount, al- 
though the debt secured is less, where necessary to cover its claim. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 503, 505, 513 ; 
Dec. Dig. <S=328.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of the Anger Baking Company, Incorporated. On 
pétition by E. B. Walden, trustée, and others, to revise an order al- 
lowing claim of the Southern Surety Company. Affirmed. 

C. L. Greenhall, of New York City, for appellants. 
A. F. Chapin, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. [1] October 4, 1913, Heffron & Co. bor- 
rowed $10,000 of M. M. Hart, Incorporated, for which it gave its note 
payable in 30 days. The lender required as a condition of the loan 
that the Southern Surety Company should guarantee the payment of 
the note at maturity which it did on an application of Heffron & Co. 
containing the f oUowing article : 

"(5) That the undersigned [Heffron & Oo.] willat ail times Indemnify and 
keep indemnlfied the company and sare it harmless from and against ail 
claims, demands, liabilities, eosts, charges, and expenses of every liind or na- 
ture, which shall at any time be made or which it shall at any time sustain or 
incur, and will pay over, reimburse, and make good to the company, its suc- 
cessors and assigns, ail sums and amounts of money necessary to meet every 
claim, demand, liability, cost, charge, expense, suit, order, decree, judgment, 
and adjudication against it by reason of the exécution of the bond or under- 
taking herein applied for." 

At the same time Heffron & Co. and the Surety Company entered 
into another written contract by which the former agreed to deposit 
the $10,000 in a bank to be drawn ont only upon checks countersigned 
by the Surety Company. The money was so deposited in the Marine 
National Bank. Shortly aîterwards Heffron & Co. asked permission 
of 'the Surety Company to transf er the deposit to the Buffalo Loan & 
Trust Company on the same terms. The agent of the Surety, Com- 
pany countersigned the check to enable this change to be made and 
gave it to Heffron, who depb'Sited the money withoût requiring the 
countersignature of thé Surety Company and drew out $6,000 of it. 
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As soon as this came to the knowledge of the Surety Company, it 
threatened Heffron & Co. with suit unless the money were immediately 
replaced. Heffron & Co. said they could not raise the cash, but would 
give the Surety Company some A-1 paper as collatéral if it would 
forbear to sue. Thereupon they gave the note of the Anger Baking 
Company for $4,056.80 falling due several months after Heffron & 
Co.'s note to M. M. Hart, Incorporated, together with other collatéral 
which proved worthless. When the Heffron & Co. note became due it 
was protested for nonpayment, and was thereupon paid by the Surety 
Company, which within a few days received the amount, less $1.25 
from Heffron & Co. It is stipulated that the Surety Company was 
put to an expense of $1,000 for légal services and other expenses 
in connection with the withdrawal of the $6,000. 

The Anger Company having been adjudicated a bankrupt, the Surety 
Company filed proof of claim upon the note. The trustée objected 
to the proof on the ground that the proceeds of the note had been 
wrongfully diverted by Heffron & Co. and that the Surety Company 
was not a bona fide holder for value ; also on the ground that under 
no cirumstances could it prove for more than $1,000, the actual amount 
of its claim. The référée and District Judge sustained the proof, and 
this is a pétition to revise the order. 

The first question is whether the collatéral was meant to secure only 
the return of the $6,000, or also the expenses to which the Surety 
Company was put in connection therewith. The two agreements made 
between the parties constitute but one contract. If the Surety Com- 
pany had sued, it would certainly hâve been not only for the $6,000, 
but also for the expenses. We think the collatéral was given to secure 
the payment of its whole claim, which included both accounts. 

[2] The next objection is that, as the Surety Company did not 
give up its existing claim against Heffron & Co. for the $6,000, there 
was no considération moving from the Surety Company. The agree- 
ment to forbear suit for any fixed time would hâve been concededly 
a good considération. Such an agreement could not be inferred from 
the mère fact that the collatéral was payable at a future date, because 
that would not hâve prevented the Surety Company from suing im- 
mediately (Cary v. White, 52 N. Y. 138, 144) ; but we think that the 
taking of collatéral due at a future date, together with the Surety 
Company's agreement to forbear, amounts to an agreement to forbear, 
at least until the maturity of the collatéral note. This constituted a 
considération. 

[3] Finally it is said that the Surety Company should only hâve 
been allowed to prove on the note up to the amount of its claim, 
viz., $1,000. We think it could properly prove for the whole amount 
of the note, if necessary to cover its claim, as is the case. 

The order is affiirmed. 
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In re MARTIN. 

(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 24, 

Bankbtjptcy <g=3320 — TJnliqttidatbd Ci-a-ims — Damages tob Breach of Pbom- 
iSE — Liquidation. 

A claim against a bankrupt for damages for breach of a contract ta 
marry, upon which the clalmant had recovered a judgment In a state 
court, which had been reversed on technical grounds, held an unliquldated 
claim, within the meaning of Bankr. Act July 1, 1898, c. 541, § 63b, 30 
Stat. 563 (Comp. St. 1913, § 9647), which the court properiy ordered liqui- 
dated by a retrial in the state court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 479, 480; 
Dec. Dig. <g=5320.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

On pétition to revise an order made by Judge Learned Hand, con- 
firming an order made by Référée John J. Townsend, which directed 
the claim of Cora Maude Clark to be re-examined and hquidated by 
the trial and final détermination of an action for breach of promise 
to marry pending in the Suprême Court of New York County, in 
which the plaintiff is Cora Maude Clark and the défendant is the bank- 
rupt. 

Olcott, Gruber, Bonynge & McManus, of New York City (Irving 
L. Emst, of New York City, of counsel), for appellant. 

Jetmore & Jetmore, of New York City (Aaron P. Jetmore, of New 
York City, of counsel), for respondent. 

Bef ore LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This case cornes hère upon pétition to re- 
view an order made by Judge Learned Hand confirming an order of 
John J. Townsend, référée, which directed that the claim filed by Cora 
Maude Clark be reliquidated by the trial and final détermination of an 
action pending in the Suprême Court of New York between the bank- 
rupt and the said Cora Maude Clark. 

Before the filing of the pétition Cora Maude Clark commenced a 
breach of promise suit against the bankrupt and secured a verdict 
for $25,000. The bankrupt appealed from the judgment entered on 
the verdict and filed a pétition in bankruptcy pending the appeal. Be- 
fore the appeal was determined Cora Maude Clark filed a claim, based 
on said judgment, in the bankruptcy court. Thereafter the Appellate 
Division of the state court reversed the said judgment on technical 
grounds and ordered a new trial. The bankrupt thereupon filed a péti- 
tion with the référée in bankruptcy under clause 3 of section 7, alleg- 
ing that Cora Maude Clark had no claim against him and denied her 
right to file a claim. He prayed that the claim be re-examined, disal- 
k>wed and expunged. The trustée filed a pétition asking that the 
claim be re-examined and the amount thereof, if any, be determined 

igssFoT oUier cases aee sama topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 



IN EE MAETIN 185 

and liquidated by a retrial in the Suprême Court of New York. The 
référée after argument recommended that the claim be re-examined 
and liquidated by a jury trial in the state court 

The question hère is whether the claim for damages for the breach 
of a contract is one that can be sent to the state court for détermina- 
tion. The bankrupt insists that the judgment of the state court hav- 
ing been reversed, there is now no légal claim against him, the law 
relating only to claims which are admitted or conclusively proved and 
not to claims which are unliquidated, denied and which may never be 
established at ail. It seems to us that the référée was right in hold- 
ing that section 63b covers the présent controversy and that under this 
section he was justified in regarding the claim as unliquidated and 
properly found that it should be liquidated in such manner as the court 
may direct and then proved against the estate for the amount allowed. 
An action such as this is generally supposed to be one within the prov- 
ince of a jury and it is thought that the référée did not exceed his 
powers in ordering that the claim be determined in the Suprême Court 
of the state where the action was commenced and where it is now 
pending. The argument that a breach of promise to marry is not a 
claim until the question whether or not there was a contract of mar- 
riage is finally settled, is ingenious but not convincing. It is too re- 
fined for everyday application. The contention of the bankrupt in 
the District Court, was as stated by the référée, that : 

"The référée should flrst sit and hear whether or not a contract of marriage 
was outstandlng between thèse two parties, which was broken by one of 
them, and, having determined that issue in my mind, It is dlscretionary with 
me to send it where I choose in order to liquidate the damages for a breach." 

In other words there must be two trials, one by the référée to déter- 
mine whether the contract exists and another before a jury to déter- 
mine the amount of the damages. We cannot agrée to this proposi- 
tion. The claim exists when the claimant allèges that the bankrupt 
promised to marry her, that he did so may be disputed and the proof 
may show that the claim is unfounded, but it is a claim, nevertheless, 
and if established and damages are found by reason of the breach of 
contract, they may be regarded as liquidated by the bankruptcy court. 
The District Court made a sensible disposition of the controversy by 
directing that the claim of Cora Maude Clark be re-examined and 
liquidated by the trial of the action pending in the state court 

The order is alHrmed with costs. 
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THE WYOMISSINa. 

THE BERN. 

(Circuit Court of Appeals, Second Circuit. Norember 9, 1915.> 

No. 12. 

TOWAGE <g=>ll — STRANDING OF TOW — LiABILITT OF TUG. 

That a coal-laden seow forming part of a tow was leaklng, thus In- 
ereaslng Its draft as It proceeded, which fact was known to the tugs, dld 
Dot relieve the tugs, In towing over a well-known and constantly used 
course, from the duty of keeping the scow in sufficient depth of water, and 
they are liable for the sinklng of the scow as the resuit of striking a 
rock in the channel, in the absence of proof that the rock was an un- 
known obstruction. 

[Ed. Note.— For other cases, see Towage, Cent. Dig. §§ 11-23; Dec. 
Dlg. <S=>H.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in admiralty by Thomas J. Howard and others against the 
steam tugs Wyomissing and Bern ; the Philadelphia & Reading Rail- 
way Company, claimant. Decree for claimant, and Hbelants appeal. 
Reversed. 

Herbert Green, of New York City, for appellants. 
Armstrong, Brown & Purdy, of New York City (Pierre M. Brown, 
of New York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. Appeal from decree dismissing libel for 
négligent towage. October 20, 1913, between 9 and 10 p. m., the tugs 
Wyomissing and Bern, belonging to the Philadelphia & Reading Rail- 
way Company, left Port Reading with a flotilla of coal-laden boats, 
consisting of six tiers of four boats each. The scow Van Winkle, out- 
side boat on the starboard side in the fifth tier, was carrying 1,372 
tons of coal, giving her a draft of 14 feet. The railway company's 
dockmaster _at Port Reading knew that the scow was leaking when 
he put her in the tow, and indeed had received a message from the 
main office to do so. About 6 a. m. the next morning, at low water, the 
scow ran upon a rock or boulder, vl^hich made a hole in hèr square 
bow some 2 or 3 feet above her bottom. She sank with her bow pro- 
jecting above the surface and her stern entirely submerged, and there 
was from 19 to 24 feet of water at différent points around her. 

The District Judge dismissed the libel, saying among other things : 

"At the same time the évidence satisfies the court that at the point where 
the barge was sunk at mean low water there could not hâve been less than 
14 feet 6 inches of water in depth, even giving to the libelants' testimony ail 
the effect claimed for it. New the évidence Is that the bow of the barge 
showed signs of forcible Impact against and contact with rocks to a distance 
of 2 to 3 feet above the bottom of the barge ; that is, when the barge struck, 
her bow must hâve struck an obstruction which reached up 2^4 feet higher 

£=»For other cases see aame topic & KEY-NUMBISR in ail Key-Numbered Digests & Indexes 
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than the bottom of the barge. Thus, if the barge was only drawîng a normal 
draught of 14 feet, the bai^e must hâve struck wlth her bow against an ob- 
struction or shoal of a rocky character which rose up 2% feet higher ; so that, 
if the minimum low water was 14 feet 6 inches at that point over the higher 
obstruction struck by the bow, the barge at that time must hâve been drawing 
near 17 feet. * • • 

"Testing the barge master's testimony by the circumstances of the case, the 
conclusion follows that he was mistaken if and when he sounded on the 
morning of the 21st he thought he found only 12 inches of water in the bottom 
of the barge. The évidence is he had gone to bed exhausted by a hard day's 
pumplng, had slept for several hours, and waked that moming and sounded 
for the depth of water in the barge. And Inasmuch a^ the soundings noticed 
by him are wholly irreconellable with the circumstances of the case, the con- 
clusion is that he was mistaken, and that the only way to account for the 
barge's striking as she did is by the explanation that she had been leaking ail 
night, that her draf t had increased from the normal of 14 feet to something in 
the neighborhood of 17 feet, and that striking on the bottom at 17 feet or over 
she was dragged until the bow encountered a slightly higher part of the shoal 
rising some 2 to 2% feet up against which the bow struck, in conséquence of 
which blow the planks of the bow were erushed in, and up over whlch the 
bow of the barge was dragged, so as to give it the uplifted appearance it had 
after the barge finally sank. The sinking, therefore, was due, not to the fact 
that the barge was towed out of the proper channel, or over a place which at 
its normal draught would not hâve been wholly and entirely safe for it to 
be towed at that stage of the tide, but was due to the greater and abnormal 
draught caused by an unseaworthy condition; that is, a leakage, and for 
which the towing company respondents would not be responsible." 

We think on thèse facts the Hbel should not hâve been dismissed. 
The proofs show that the scow when fully loaded drew 17 feet, which 
therefore was not an abnormal draft. There was no représentation 
as to her draft made to the railway company, and it knew that her ac- 
tual draft was liable to be increased on the trip, because she was 
leaking. The libelant was entitled to hâve his scow safely towed at 
any draft she could stand, whether due to cargo or to a leak. Of 
course, if she had foundered, as the answer allèges, because of the leak, 
the tug would not be responsible; but it is clear that she sank as 
the resuit of striking on the rock. 

When a tug strands a tow on a well-known and constantly fre- 
quented course, she is bound to explain the accident. The Ellen Mc- 
Govern (D. C.) 27 Fed. 868. If the tow strikes a rock in the channel, 
as the District Judge found in this case, the claimant is bound to show 
that the rock was an unknown obstruction. The Mary N. Hogan (D. 
C.) 30 Fed. 927; The Pierrepont (D. C.) 42 Fed. 687. As it has failed 
to do this, the decree is reversed, and the court below directed to enter 
the usual interlocutory decree in favor of the libelants. 
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RBPUBLIC IRON & STEEL 00. r. PORTER 

(Circuit Court of Appeals, Slxth Circuit December 14, 1915.) 

No. 2756. 

1. Masteb AND Servant <@=>286 — Actions for Injukies — Questions tok Jury. 

Where, In an employé's action for injuries, tliere was substantial évi- 
dence tending to show défendants négligence, défendants motion to di- 
rect a verdict was properly denied. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1001, 1006, 1008, lOia-1015, lOlT-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. <g=»286.] 

2. CouETS <S=405 — Ciecuit Coubt dp Appeals — Assignments of Erboe — Stw- 

FICIENCT. 

Rule 11 of the Slxth Circuit (150 Fed. xxvii, 79 0. C. A. xxvli) providea 
Oiat, wlien the error alleged is to the charge of the court, the assignmeut 
of error shall set out the part referred to totldem verbls, whether it be 
in instructions given or in instructions refused, and that errors net as- 
signed according to that rule will be disregarded, but that the court at its 
option may notice a plain error not assigned. Held that the proviso re- 
lates only to errors which are obvions upon inspection and of a controUing 
character, and where in an employé's action for Injuries there was sub- 
stantial évidence of défendant'» négligence in one respect, reiiulring the 
submission of the case to the jury and making a reeovery at least fairly 
possible on that ground, an error in the charge as to another ground was 
not of a controUing character, and its considération was not necessary 
to prevent a miscarriage of justice, and hence an assignment that the 
court erred in its charge to the jury would not be consldered. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 1097-1099, 1101, 
U03 ; Dec. Dig. <g=5405.] 

In Error to the District Court o£ the United States for the North- 
ern District of Ohio ; William R. Day, Judge. 

Action by Thomas Porter against the Republic Iron & Steel Com- 
pany. Judgment for plaintifï, and défendant brings error. Afïirmed. 

H. M. Roberts, of Cleveland, Ohio, for plaintiflf in error. 

D. F. Anderson, of Youngstown, Ohio, for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

PER CURIAM. Défendant in error (plaintiff telow), while op- 
erating an elevator crâne for supplying coal to a battery of boilers 
in defendant's plant, was injured by the escape of hot steam and wa- 
ter, due to the explosion of a boiler tube. Two questions of négli- 
gence were submitted to the jury; First, whether the défendant, in 
failing to inclose the cage in which plaintiff was working, exercised 
due care to provide plaintiff a saf e place to work ; and, second, wheth- 
er like care was exercised in inspecting the boiler tube. Plaintiff had 
judgment upon a verdict finding for the plaintiff "on the issue joined." 

[1, 2] At the most, but two assignments are open for considération, 
viz., No. 6, which is addressed to the overruling of defendant's mo- 
tion to direct verdict, and No. 7, which complains of the charge to 
the jury. There was substantial évidence tending to show that de- 

^::::^Por other cases see same topic & KEY-NUMBEE in ail Key-Numbered Digests & ludexes 
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fendant was négligent in failing to inclose the cage. The motion to 
direct verdict was thus properly denied. Assignaient No. 7 is merely 
that "the court erred in its charge to the jury." Rule No. 11 of this 
court (150 Fed. xxvii, 79 C. C. A. xxvii) requires that, when error 
in the charge is alleged, the assignment "shall set out the part referred 
to totidem verbis, whether it be in instructions given or in instructions 
refused," and provides that "when this is not done, counsel will not 
be heard, except at the request of the court, and errors not assigned 
according to this rule will be disregarded." The assignment in ques- 
tion disregards the rule, and can, at best, be considered only by vir- 
tue of the proviso which permits the court "at its option" to "notice 
a plain error not assigned." We hâve frequently had occasion to 
enforce this ruJe. The proviso relates only to "errors which are ob- 
vious upon inspection and of a controlling character." P. P. Mast. 
Co. V. Drill Co. (C. C. A. 6th Cit.), 154 Fed. 45, 51, 83 C. C. A. 157, 
163, where it was said that "the underlying principle of this réserva- 
tion * * * is to prevent the miscarriage of justice from over- 
sight." 

In view of the fact that there was substantial évidence of defend- 
ant's négligence in failing to inclose the cage, so requiring submission 
to the jury and making plaintifï's recovery at least fairly possible on 
that ground, we do not think the error, if any (relating to the charge 
on the other ground), "of a controlling character," or its considération 
necessary to "prevent the miscarriage of justice." 

The judgment of the District Court is accordingly afiinned, with 
costs. 



w. s. ROCKWELL CO. v. NAUMBURQ. 
(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 49. 

Feaud <g=»20 — Fbaudulent Représentations — Action fob Damages. 

A représentation in an agreement for the sale of a proeess that It Is 
secret and unpatented is oné of fact, and If fraudulently or recklessly 
made, and the intendlng purchaser Inciirs expense in reliance thereon, 
afCords basis for an action for damages. 

[Ed. Note.— For other cases, see Fraud, Cent Dig. §§ 17, 18 ; Dec. Dig. 
<S=>20.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the W. S. Rockwell Company against Bernard 
Naumburg. Judgment for défendant, and plaintifï brings error. Re- 
versed. 

John Gerdes, of New York City, for plaintifï in error. 
Morris & Plante, of New York City (H. F. Parmelee and Guthrie 
B. Plante, both of New York City, of counsel), for défendant in error. 

Before I.ACOMBE, WARD, and ROGERS, Circuit Judges. 

^ssFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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WARD, Circuit Judge. This is an action to recover damages of the 
défendant Naumburg, treasurer of the Transformetal Tool Steel Com- 
pany, on the ground that he had f raudulently represented to the plain- 
tifï, either knowing the contrary, or recklessly, not knowing anything 
about it, that a certain process for manufacturing steel was owned by 
the Métal Company, was secret, and was not patented, in reliance upon 
which représentation the plaintiiï entered into a contract with the 
Métal Company with référence to such process and incurred expenses 
in exploiting it, whereas in point of fact the process was not owned 
by the Métal Company and had been patented. 

There was testimony that the défendant assured the plaintiff that 
the process was secret and not patented ; that the plaintiff insisted that 
this représentation should be expressly stated in the contract with the 
Métal Company, which the défendant executed as treasurer; that the 
plaintifï, relying on this statement, made a contract with the Métal 
Company and incurred expenses in exploiting the process; that the 
process in question was called the Massot process; that a United 
States patent had been issued to Massot for this process, which patent 
was not owned by the Métal Company; that upon learning this fact 
the plaintifï immediately abandoned ail opérations in connection with 
the process. 

The District Judge dismissed the complaint, first, because he held 
that a statement that the process was secret was a matter of opinion, 
and not of fact; but the représentation complained of was not that 
the process was secret, but that it had not been patented, which was 
a matter of fact. In the second place, he was of opinion that the con- 
tract between the plaintiff and the Métal Company was unenforceable 
by either for lack of considération, and that it followed from this that 
the plaintifï could hâve no cause of action against the défendant. As- 
suming this premise to be true, the conclusion does not follow. No 
question of considération is involved. Proof of damage and fraud 
would make a good cause of action against the défendant. Hadcock 
V. Osmer, 153 N. Y. 604, 47 N. E. 923. The proof that moneys had 
been expended by the plaintifï in reliance upon the représentation was 
évidence of damage and the fact that the process was patented was évi- 
dence of actual or légal fraud upon the part of the défendant. Pitts- 
burg Co. V. Northern Central Co., 148 Fed. 674, 78 C. C. A. 408; 
Kountze v. Kennedy, 147 N. Y. 124, 41 N. E. 414, 29 L. R. A. 360, 
49 Am. St. Rep. 651. If he made the représentation honestly, but 
without knowledge, it would be a question for the jury whether he 
made it recklessly. This would dépend upon circumstances. That the 
représentation was not made incidentally or lightly is to be inferred 
ffom the fact that the plaintifï insisted that it should be expressly 
stated in the contract with the Métal Company which the défendant 
executed. We think the plaintifï made out a prima facie case, which 
should hâve gone to the jury. 

The judgment is reversed. 
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DUCKTOWN SULPHUR, COPPEE & IRON CO., Limited, v. FORTNEE. 

(Circuit Court of Appeals, Sixth Circuit December 14, 1915.) 

No. 2658. 

1. Mastek and Servant <S=286 — Actions poe Injuries — Questions for Juet. 

Where plaintiff was injured by the sudden lowering or falling of an 
elevator or cage in the sLaft of a mine, raised and lowered by an englne, 
and the employer's apparatus and rule, if used and followed, provided 
an efficient safeguard against such an accident, if plaintiff and a fellow 
servant or both had net disregarded sucli rule, but addltional apparatua 
easily installed, or addltional rules, would bave suppUed a further safe- 
guard and prevented such an accident, unless the operator's carelessness 
had also increased to an improbable point, the case was properly sub- 
mltted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1038-1042, 1044, 1046-1050; Dec. Dig. 
<S=28e.] 

2. Appeal and Eehor <S=»928 — Resebvation op Geounds of Review — Pbe- 

sumptions in Support of Judgment. 

In the absenc-e of any exception to the charge, it must be presumed, on 
appeal in an employé's action for injuries, that it correctly deflned the 
employer's duty to provide reasonably safe, but not the safest, apparatus 
and rules of opération, and made clear how far, tf at ail, plaintlfC might 
be exonerated from contributory négligence and from having assumed 
the risk. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3749- 
3754; Dec. Dig. (©=^928.] 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
ford, Judge. 

Action by T. S. Fortner against the Ducktown Sulphur, Copper & 
Iron Company, Limited, for personal injuries caused by the sudden 
lowering or falling of an elevator or cage raised and lowered in the 
shaft of a mine by means of an engine. Judgment for plaintiff, and 
défendant brings error. Af(irmed. 

W. B. Miller, of Chattanooga, Tenn., for plaintiff in error. 
James B. Cox, of Johnson City, Tenn., for défendant in error. 

Before KNAPPEN and DENI SON, Circuit Judges, and McCAIX, 
District Judge. 

DENISON, Circuit Judge. [1,2] Error to reverse judgment for 
plaintiff for a personal injury. The only substantial question is wheth- 
er there was any case for the jury. The company's apparatus and 
rule, if used and followed, provided an efficient safeguard against such 
an accident as did happen ; but a fellow servant or plaintiff, or both, 
disregarded this rule. Addltional apparatus, easily installed, or addl- 
tional rules, would hâve supplied a further safeguard and would hâve 
prevented such an accident, unless the operator's carelessness had also 
increased to an improbable point. Lacking exception thereto, it must 
be presumed that the charge correctly defined the duty of the com- 
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pany to provîde reasonably saf e, but not the saf est, apparatus and rules 
of opération, and made clear how far, if at ail, plaintiff might be ex- 
onerated from contributory négligence and from having assumed that 
risk which came from the lack of the safer methods. 

We cannot say that there was nothing substantial for the jury, on 
thèse issues. 



In re COGAN. 

(Circuit Court ot Appeals, Second Circuit. October 12, 1915.) 

Ceetiobari <S=>5 — Natube and Gbounds — Existence of Kembdy bt Appeal. 
Certlorarl will not lie to revievv the action of a District Court or judge 
In grantlng or refusing an Injunction, wliicli Is reviewable by appeal. 

[Ed. Note. — For other cases, see Certlorarl, Cent Dig. §§ 5, 6 ; Dec. Dig. 
<S=>5.] 

In the matter of the application of William H. Cogan for a writ 
of certiorari directed to the District Court of the United States 
for the Southern District of New York. Application denied. 

Wm. H. Cogan, pro se. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. When a party considers himself aggrieved by the 
action of a District Court or of a District Judge in granting or re- 
fusing an injunction, he may review such action by appeal. See sec- 
tion 129, Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1134 
[Comp. St. 1913, § 1121]). Certiorari to review will not lie. 

This certainly is not an appeal ; indeed, the papers fail to indicate 
that suit in equity was ever brought. Apparently no process was ever 
served, and no bill of complaint was ever filed. 

Motion denied. 



COOK T. AUTOMATIC FIRE PROTECTION CO. et al. 

(District Court, S. D. New York. February 0, 1915.) 

No. 5-130. 

1, Patents i®=>211 — ^License Conteaots — Construction. 

Contracta relatlng to tbe granting of licenses under patents Jield valld 
and operative, and also construed, and the rights of the parties there- 
under determined. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 304-311; Dec. 
Dig. <S=>211.] 

2. BsTOPPEL <©=»3 — BsTOPPEL BY Pleadinq — Denial of Contbact. 

Where défendants alleged a contract between tbe parties as the one by 
which their rights were to be determined, In whlch they were sustained 
by the court, the fact that complainant denied the contract does not de- 
prlve him In a court of equity of the right to its benefits, nor relleve de- 
fendants from Its obligations. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 2-5, 7; Dec. 
Dig. ®=53.] 

^=»For otlier cases see same toplc & KEY-NUMBER in ail Key-Numbared Dlgesta & Indexes 
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3. Equity <S=387 — LmiTATiOHs — Statute Governinq — Applicatio:^. 

Where, in thé exécution of a contract in suit between a corporation and 
others, intended by tlie parties to be under seal, mère scrolls were used, 
wliich were valid as seals in the state wbere the contract was made and 
expected to be performed and in the state of suit, tlie fact that they were 
ineffective to make the contract a sealed instrument in the state wbere the 
Company was incorporated does not require a court of equity to apply the 
statute of limitations goveming sults on unsealed instruments. 

[Ed. Note.— For other cases, see Equity, Cent Dlg. §§ 242-244, 395; 
Dec. Dig. <©=5S7.] 

In Equity. Suit by Frank R. Cook against the Automatic Fire Pro- 
tection Company, the Fire Protection Development Company, James 
G. Nolen, and Robert L. McElroy. Decree for complainant. 

Jones, Addington, Ames & Seibold, of Chicago, 111., for plaintifï. 
Griggs, Baldwin & Baldwin, of New York City, for défendants. 

ROSE, District Judge. [1] This controversy centers around the 
inventions of the défendant James G. Nolen. He is an electrical engi- 
neer and inventor. He and the complainant, Frank R. Cook, had been 
acquainted for many years. In the fall of 1902 Cook was engaged 
in business in Chicago as a manufacturer of electrical supplies and 
fittings. Nolen, together with his brother, had jointly invented a 
method by which a sprinkler System would automatically report when- 
ever it got out of order, and would in like manner turn in an alarm 
whenever a fire started in a building protected by it. On September 
11, 1902, they applied for a patent therefor. This application was sub- 
sequently divided, and ultimately resulted in the granting of two let- 
ters patent, viz. Nos. 805,874 and 860,560. About this period Nolen 
had other inventions in various stages of progress. His head was 
apparently filled with more or less promising ideas. On the 24th of 
October, 1902, he and Cook entered into an agreement which recited 
that he had made certain improvements or inventions in connection 
with what were known as automatic sprinklers and fire alarm Systems, 
for which he was about to make application for letters patent; that 
Cook was engaged in the manufacture and sale of electrical apparatus. 
and proposed to furnish the funds necessary to obtain the patents for 
such inventions and to manufacture them for sale. By the terms of 
this instrument Nolen granted to Cook an undivided half interest in 
the inventions then made and any improvements upon them which 
might subsequently be made and developed by Nolen. It contained a 
clause which read as follows: 

"It belng understood that elther party is not to sell or assign any of the 
said inventions or improvements thereon, or grant any lieenses, shop rights, or 
otherwise part with any interest whatsoever In the inventions and patents to 
be obtained thereon." 

Cook agreed to make applications for letters patent on such inven- 
tions already made, or to be made, as should be deemed practicable 
and marketable. He was to pay the cost of so doing, and that cost 
was to be deducted from the first proceeds derived from the sale of 
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the apparatus. He was to furnish means to develop, perîect, and make 
said inventions for sale in the open market. He was to continue to 
manufacture them so long as there was a demand for them, and was 
to use his best skill and uttermost endeavor to place them upon the 
market. The profits from the manufacture and sale of the inventions 
and appliances were to be equally divided between the parties; the 
actual cost of manufacturing, together with 10 per cent, as a manu- 
facturer's profit, being first deducted. Cook was to begin their manu- 
facture and sale as soon as practicable. Nolen procured from his 
brother an assignment of the latter's half interest in the application 
of September 11, 1902, and then assigned one-half of the whole in- 
vention to Cook. He went to work in Cook's factory to develop his 
varions inventions, and between that date and March 11, 1904, made 
other applications vvhich ultimately resulted in the granting of more 
than a dozen additional patents for various electrical devices, some 
of them suitable for use in connection with the sprinkler fire alarm 
System, and some which in ail probability would not be so employed. 
Krom time to time Cook advanced money to Nolen. He paid ont 
some $1,600 in Patent Office fées and charges and in compensation to 
patent solicitors. He supplied labor, materials, and the use of his 
factory. His expenditures for ail thèse purposes aggregated, accord- 
ing to his présent impression and testimony, somewhere between $6,- 
000 and $7,000. 

In the spring of 1903 Nolen and one Hewitt jointly invented some 
improvements in sprinkler Systems. On the 28th of April, 1903, Cook, 
Nolen, and Hewitt and a man named Green entered into an agreement 
which recited that in addition to the application of September 11, 1902, 
Nolen had made six others, and that Hewitt and Nolen had jointly 
made another invention for which application for letters patent were 
then in course of préparation; that Cook had advanced $780, had 
spent in and about the development of the devices the sum of $535.12, 
had guaranteed the payment of certain Patent Office fées, and had 
by virtue of certain oral and written contracts, dated October 24, 1902, 
with Nolen, acquired an interest in ail of such inventions and the 
patents issued, or thereafter to be issued, thereon. The agreement 
then provided that Nolen, Cook, and Hewitt should assign to a trus- 
tée, to be mutually agreed upon by ail the parties, ail their rights in 
such inventions and in the patents to be obtained therefor. The trustée 
was to hold the rights for their mutual benefit and to dispose of them 
in accordance with their instructions. In the event of such disposition 
the trustée was to receive the considération therefor and to pay ^/a* 
of it to Nolen, a like amount to Hewitt, "/a* to Green, and */2* to 
Cook. By this contract Cook and Nolen mutually released each other 
from ail obligations arising under and by virtue of the contract of 
October 24, 1902, in so far as it applied to the inventions and letters 
patent to be obtained therefor. There were certain provisions which 
enabled the other parties to get rid of Cook by paying $5,000 for his 
interest. It was provided that in disposing of the inventions the trus- 
tée should stipulate that if the assignée should become insolvent, or 
should otherwise fail tQ place the inventions on the market, ail right 
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in them was to revert to the parties to the agreement in the proportion 
that their respective interests in the inventions should bear to the en- 
tire interest. It was further provided that, if satisfactory arrange- 
ments should not hâve been completed within one year and a reason- 
able number of some of the patented devices by that time manufac- 
tured and sold, then the patents and ail rights thereunder were to re- 
vert to, and become the exclusive property of, the parties in the same 
proportion and to the same extent as they and each of them at the date 
of the making of the agreement owned and possessed such patents. 
Thereafter each of the parties vi'as to hâve the right to manufacture 
and sell said articles without in any wise being required or compelled 
to account one to the other, or to any of them. 

It was a curiously drawn agreement. It was very difficult of actual 
performance, or at ail events was very unlikely to be perf ormed. Cook 
and Nolen seem to hâve come to that conclusion very early, for on 
the 29th of June, 1903, they entered into an agreement with the de- 
fendant McElroy which entirely ignored the existence of that of 
April 28th. The later contract recited that Cook and Nolen were the 
owners of certain inventions and improvements in fire alarm and 
signal Systems and apparatus, which. were then being perfected and for 
which applications for letters patent had been made; that McElroy 
was désirons of operating under the patents to be obtained thereon 
in connection with the giving of signais or alarms of fire, and wished 
to acquire the exclusive right to make, use, and install any and ail in- 
ventions or improvements for that purpose which had been made, or 
which might be made, by Cook or Nolen, or either of them. Cook 
and Nolen gave such license to McElroy as trustée. The instrument 
recited that it was understood that the license should include and relate 
to the rights in such inventions or improvements as had been or might 
be made by Cook or Nolen in connection with Systems for giving sig- 
nais or alarms of fire or burglars, automatic sprinklers, and other 
purposes of like nature. McElroy was to pay Cook and Nolen 3 per 
cent, of "ail gross money received" from "the users of said inventions 
or improvements" of Cook and Nolen. McElroy agreed that the 3 per 
cent, should not be less than $2,000 per year. If he failed to pay the 
minimum license fee, the license was to become null and void, and to 
revert to Cook and Nolen. The agreement contained a proviso, which 
it appeared Cook caused to be inserted, to the effect : 

"That the license should take effect and hâve force from and after the 
Ist day of May, 1904, provided said Robert L. McElroy, trustée, shall within 
60 days thereafter elect to accept and act under the license aforesald; this 
agreement constituting an option whereby the said Robert L. McElroy, trustée, 
may within the 60 days elect to accept or refuse the license aforesaid." 

It appears that one of Cook's purposes in requiring the insertion of 
this clause was to avoid any conflict with the agreement of April 28th, 
which by its terms would expire on the same day in 1904, unless vari- 
ons things were done which Cook felt sure never would be. The 
agreement of June 29, 1903, was under seal. It was understood by 
ail the parties that McElroy was acting, not as an individual, but for 
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and on behalf of the défendant the Automatic Fire Protection Com- 
pany of Maine, and that it was for it that he was trustée. 

It seems that at the time this agreement was made neither Hewitt 
nor Green knew anything of it, nor did McElroy hâve any knowledge 
of Cook's and Nolen's contract with them. The day after the agree- 
ment of June 29th was executed, Hewitt in some way heard of it. 
He at once told one Shepherd, who, with McElroy, was interested in 
the Automatic Fire Protection Company, of the contract of April 28th. 
Various negotiations among ail the parties followed, the upshot of 
which was that they ail agreed that the interests of Hewitt and Green 
should be confined to inventions relating to the automatic fire extin- 
guishing System, and should not include any of those having to do 
with signaling. To carry this purpose into effect, on the llth of Au- 
gust, 1903, a new contract among Cook, Nolen, Hewitt, and Green was 
entered into. By it the agreement of April 28, 1903, was expressly 
canceled and declared nuU and void. 

It was provided that in the automatic fire extinguishing System, for 
which letters patent had been or might be applied for, Hewitt and 
Nolen were each to hâve ^'' fia and Green ^*/*8. From the construc- 
tion subsequently put on this provision by the parties, it seems that 
Nolen was to hold one-half of his '^/^s, or ^^/^a, for himself, and the 
other half for Cook. In the signaling apparatus and devices Cook and 
Nolen were each to hâve a one-half interest. Below the signatures 
of the parties an additional clause was added, and initialed by ail of 
them. It declared that the agreement — 

"shall extend to and be bindlng upon the heirs and assigns of each of the 
parties hereto. Sald Hewitt, Green, and Cook hereby release the said Nolen 
from any contract or obligation, either written or oral, which said Nolen may 
hâve with them, or either of them, as to future inventions." 

The contract was executed in quadruplicate. The four copies were 
delivered to Shepherd, to be held by him in escrow as trustée ; Cook's 
signature being conditioned upon Shepherd's securing an exclusive li- 
cense and right to McElroy, as trustée, from Nolen, Green, and Hewitt 
in the several patents then applied for, or which might be applied for, 
and described in the contract. Such license was to be on the basis 
of 2 per cent, of gross sales, rentals, or other receipts from the de- 
vices. If such licenses were not received, the contract was to be re- 
turned to Cook. If the license was given, Cook was to hâve the option 
either of accepting ^^/96 of said 2 per cent., or by bearing one-sixth 
of the expenses, in no event to exceed $2,500, in making the démon- 
stration of the utility of the sprinkler devices, to become entitled to 
receive 3 per cent. If Cook was not satisfied with the license given 
to McElroy, those conditions which were unsatisfactory to him, so far 
as his interests were concerned, were to be left to an arbitration com- 
mittee of three to be selected in the usual manner, their findings to 
be final. If the committee's findings resulted in Shepherd being unable 
to secure a license complying therewith, the four copies of the agree- 
ment bearing Cook's signature were to be returned to him. A satis- 
f actory license was to be obtained within a year's time ; otherwise, the 
contract was to be at an end. 
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Three days later, on the 15th o£ August, Nolen, Green, and Hewitt 
granted McElroy an exclusive license, applicable to any inventions 
or improvements made or to be made by any of them in connection with 
sprinkler equipments or devices of any nature whatsoever. McElroy 
was to pay them quarterly 2 per cent, of the gross rentals of their 
sprinkler apparatus or device ; Hewitt and Nolen each to hâve ^^/«s and 
Green "/*s. On the same day Nolen entered into an agreement with 
McElroy and Shepherd by which he undertook to serve them faithfully 
and diligently in inventing and perfecting devices, appliances, equip- 
ments, attachments, and improvements in fire alarms and signal devices 
for fire alarms and other purposes, and in Systems and methods of sig- 
naling, and in such other matters and thîngs as might be suggested or 
requested by McElroy and Shepherd, and devised and invented by 
Nolen within the period of three years, for which Nolen was to 
receive the sum of $150 per month, payable semimonthly. This agree- 
ment included ail inventions and improvements, except those in auto- 
matic sprinkler equipments, devices, and appliances described in the 
contract of even date with McElroy, trustée. 

It has been suggested by counsel for the défense in this case that 
the agreement of October 24, 1902, did not cover the application of 
Nolen of September 11, 1902, because it is said that the agreement 
referred only to applications thereafter to be made. I do not think 
that such was the intention of the parties at the time they entered into 
the agreement. The subséquent action of ail of them shows that they 
understood the application of September llth to be included under 
the agreement of October 24th. Indeed, that invention was the basic 
one. Unless ail the parties felt that Cook had an interest in it, it is 
utterly improbable that the others would hâve dealt with him for the 
next 18 months as they did. 

Cook claims, on the other hand, that the proviso added to the agree- 
ment of August llth, surrendering his interest and that of Green and 
Hewitt in ail subséquent inventions of Nolen, was limited to such in- 
ventions as had to do with the sprinkler system, as distinguished from 
the alarm or signaling system. In view of the relation the parties then 
occupied to each other, and the substantially contemporaneous action 
of some of them, this contention cannot be sustained. It appears prob- 
able that the purpose of this clause was to get rid of the interest of 
Hewitt, Green, and Cook in the subséquent inventions of Nolen, no 
matter to what such subséquent inventions might relate. 

It is not shown that the agreement of August 14th between McEl- 
roy and Shepherd, on the one part, and Nolen, on the other, was com- 
municated to Cook ; yet it is difficult to believe that he did not know 
or hâve reason to think that Nolen had entered into their employ. He 
was thereafter very little about Cook's factory. About that time he 
ceased to receive any appréciable sums of money from Cook. The lat- 
ter must hâve known that he was employed elsewhere. 

At this period Cook recognized that McElroy, or rather the Com- 
pany represented by McElroy, the défendant the Automatic Fire Pro- 
tection Company of Maine, was the exclusive licensee under the auto- 
matic fire alarm patents, and so notified persons who requested infor- 
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mation about the installation of Systems enibodying such patents. He 
knew that they were manufacturing under those patents. He did 
part of the work of such manufacture and sent them bills therefor. 
The first of thèse were for materials delivered. They were paid with 
reasonable promptness. He had other work on hand for them. It 
was not completed promptly, as they thought, because of his tardiness, 
as he says, because they did not give him proper directions concerning 
it. On the 18th of March, 1904, he personally submitted them bills 
for something over $500 for work thus far donc by him and for which 
he had not been paid. The charge was apparently in larger part for 
work not yet completed, but still in process of manufacture. The oth- 
ers thought that his charges weie e^ccessive, and told him so. 

At this interview it appears that some question was raised as to 
whether McElroy proposée to accept the option given him by the agree- 
ment of June 29th. The accounts of what was said on that subject 
differ. Cook claims that he told the others that if he was not paid 
his bills he would cancel the option of June 29th. They say he ex- 
pressed reluctance to go on with the work they had given him, because 
he did not know whether McElroy would accept the option or not, and 
that thereupon McElroy verbally accepted it. By some letters written 
by some of the défendants at that time it would appear that their 
then recollection of the conversation was the same as that now stated 
by them. In point of fact, ail the parties appear to hâve gotten very 
angry. It is likely enough that each of them may, in the course of 
the interview, hâve made statements not altogether consistent with 
what they said at another part of it. Very possibly the recollection of 
none of them is now absolutely acçurate, at least as to the précise con- 
nection in which were uttered words they remember. 

However this may be, on March 22, 1903, McElroy in writing noti- 
fied Cook that he elected to accept the option under the contract of 
June 29th. A week later Cook replied, also in writing, that he canceled 
that option. On the next day McElroy answered, denying that Cook 
had any right of cancellation, and notifying the latter that he intended 
to insist upon the enforcement of the agreement of June 29th. On the 
29th of March Cook wrote Shepherd that the agreement of August 
iSth between McElroy, Hewitt, and Nolen was unsatisfactory to him, 
in that it in no wise recognized and protected his rights, and that he 
elected to terminate the escrow of the conditional contracts of August 
Uth. Shepherd on the next day replied. He told Cook that 
he was prepared to secure him either ^^/s» of 2 per cent., or of 3 
per cent., as Cook chose. He called his attention to the provision 
for arbitration in the event that the license given by Hewitt, Green, 
and Nolen was unsatisfactory to him. He told Cook that he was 
willing to submit to such arbitration. He said that Nolen had au- 
thorized McElroy to pay Cook the ^^/o» of the 2 per cent., or of the 
3 per cent., so that his rights were fully recognized and protected. 
He concluded by stating that the contracts were in force and that 
he would deliver them to the several parties entitled to them. 

To this letter Cook made no reply, and on the 25th of July a Mr. 
Hatch, since dead, who was then counsel for Shepherd and McElroy, 



COOK V. AUTOMATIC FIRE PEOTECTION CO. 199 

wrote Cook, transmitting to him one of the four copies of the con- 
tract of August llth and one of the original licenses of August 15th 
from Nolen, Hewitt, and Green to McElroy. He also inclosed the 
written authorization and direction of Nolen to McElroy to pay Cook 
^ V^^ of the 2 per cent, royalties, or the same proportion of 3 per cent., 
if Cook contributed the $2,500 aiready mentioned. Mr. Hatch stated 
that such authorization of Nolen met the only objection which Cook 
had at any time suggested to the hcense of August 15, 1903. On the 
12th of August, 1904, Cook wrote the Automatic Fire Protection Com- 
pany, acknowledging some request he had had from them for an 
itemized bill. He asked instructions about completing work which he 
had in hand for it, or an instruction that it did not want it completed. 

On the 20th of September the same counsel who now represents 
Cook wrote Hatch, telling the latter that they believed he represented 
ail interests adverse to Cook in the matter of the controversies on fire 
alarm and sprinkler system patents. They said that Cook had retained 
them to institute litigation with a view to setting aside certain con- 
tracts and licenses. They stated that Cook would rather compromise 
the matter, receiving cash due him for materials furnished and labor 
performed, aggregating $1,015.42, and an additional sum of $7,500 — 
$2,500 in cash and the balance in one or two years, represented by 
notes properly secured. Hatch in reply asked for a list of the several 
patents and applications for patents in which Cook claimed to havé an 
interest, together with copies of the spécifications of such applications 
as had not ripened into patents, with a statement of what claims had 
been allowed and in what condition the applications in the Patent Of- 
fice were. Cook's counsel replied, under date of October Ist, that 
they did not désire at the time to furnish copies of applications. They 
said that McElroy knew what Cook had to sell, and if he indicated a 
disposition to accept the proposition they could satisfy both Hatch and 
McElroy with respect to the patent situation. On October 3, 1904, 
Hatch replied that McElroy was out of town. There the correspond- 
ence between the parties with référence to the matters involved in this 
litigation appears to hâve ended. In 1907 Cook sued in Chicago the 
Automatic Fire Protection Company of Maine for his bill'of $1,015. 
An ultimate settlement of that particular controversy was arrived at, 
by the terms of which Cook received $700. 

McElroy and Shepherd, and probably Cook as well, early appre- 
ciated that the inventions could be profitably and successfully exploited 
in any city only with the co-operation of somè organization which 
had a regularly established telegraph and messenger service therein. 
Practically that meant that the assistance of the American District 
Telegraph Company and its subsidiary organizations were requisite 
to turn the inventions to profitable use. McElroy seems to hâve 
been in a position in wliich it was easy for him to get the ear of 
those influential in that corporation and to convince them that the 
inventions in question and others made by him and Shepherd were 
Hkely to prove highly useful. As early as the 18th of February, 
1904, a contract between him and the American District Telegraph 
Company for the joint use of thèse inventions was entered into. The 
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business seems to hâve had a fairly rapid and quite extensive de- 
velopment. McElroy represented the défendant the Automatic Fire 
Protection Company of Maine, as did Shepherd. The Maine Com- 
pany from time to time organized and sometimes wound up varions 
subsidiary companies under laws of other states, some of which bore 
its name, and some of which, perhaps, were somewhat differently 
designated. For some reason, about May, 1909, the Automatic Fire 
Protection Company sold its business to the Fire Protection Develop- 
ment Company, also a Maine corporation, and for the next four 
years the payments of the American District Telegraph Company were 
made directly to the Fire Protection Development Company ; then by 
an agreement of the 13th of June, 1913, the Automatic Fire Protec- 
tion Company of Maine again entered into the direct receipt of such 
revenues. 

It is not necessary or expédient in this opinion to attempt to un- 
ravel the précise relationship between thèse various companies. It 
may, I think, be taken as established, however, that ail of them who 
are parties to this cause had, at the time they assumed any obligations 
or acquired any rights with référence to the patented devices in con- 
troversy, fuU knowledge of the various agreements to which Cook 
was a party and which bave been heretof ore recited. It does not 
appear that Cook, subséquent to October, 1904, did anything what- 
ever to assert his alleged rights until the 3d of March, 1909, when, 
in the circuit court of Cook county, 111., he filed a bill in equity against 
Nolen, Shepherd, McElroy, and the Automatic Fire Protection Com- 
pany of Maine. In this bill he set up the contract of October 24th 
between himself and Nolen, said nothing whatever about any of the 
subséquent contracts to which he was a party, and alleged that Shep- 
herd, McElroy, and the Automatic Fire Protection Company, with full 
knowledge of his rights in the premises, had been receiving gains and 
profits to one-half of which he was entitled. By that time the va- 
rious individual défendants had removed from Chicago and were re- 
siding elsewhere, and the Automatic Fire Protection Company of 
Maine specially appeared and asserted that it had ceased to do busi- 
ness in Illinois and was not subject to suit therein. Perhaps because 
of thèse difficulties, plaintifï on the 17th of January, 1910, filed his 
bill in this court, and on the 25tli of March of the same year dis- 
missed his Illinois suit. 

The theory of the second proceeding is that of the first. The 
later bill, incorporâtes in substantially the same words ail the material 
allégations of the earlier. In like manner it ignores the existence of 
any of the agreements, subséquent to that of October 24th, to which 
Cook and Nolen were parties. The principal respect in which the 
New York bill difïers from the Illinois is in the persons, natural and 
artificial, who are made défendants to it. Nolen and McElroy were 
sued in New York, as they had been in Chicago. Shepherd, who was 
a défendant in the Western case, was not proceeded against in the 
Eastern. As an amendment to the bill made on the 25th of June, 
1910, explains, he was not made a party because he did not réside 
in the Southern district of New York. Leave was then obtained to 
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make him a party défendant, so that he could be sued if at any time 
he came within that district. The Automatic Pire Protection Com- 
pany of Maine was not made a party, very probably because Cook 
thought that its rights and obligations in the premises had been trans- 
ferred to the Fire Protection Development Company of Maine, which 
had unquestionably taken over many of them. The last-named cor- 
poration was sued. Why the Automatic Fire Protection Company of 
New York was made a défendant hère has not been stated. It was 
a mère subsidiary to the Automatic Fire Protection Company of 
Maine. There does not appear to hâve been any substantial reason 
why it should hâve been sued, even if it should be conceded that it 
might possibly hâve donc something which upon plaintifï's theofy of 
his rights might hâve made it technically liable to him. He has him- 
self reached this conclusion and assented to the granting of its re- 
quest that the bill as against it be dismissed. 

In the pending case the American District Telegraph Company was 
made a défendant, doubtless in part for purposes of discovery, and 
in part in order that any decree which might be passed would safe- 
guard its rights, while protecting for the future those of the plaintiff. 

The défendants ail answered. From the answers of some of them 
it appears that they were not ail résidents of the Southern district 
of New York; but, as they proceeded to answer fully on the merits, 
they waived their rights to object that they were not properly suable 
therein. The défendants McÈlroy and Noien in their answers say 
that Cook forfeited ail his rights under the contract of October 24th, 
because he failed and refused to do what was therein required of him. 
They say he did not make application for patents on Nolen's inven- 
tions and pay the cost of obtaining them; that he did not furnish 
means to develop such inventions, nor use his best skill and utmost 
endeavor to place them upon the market, nor did he commence the 
manufacture of appliances embodying them as soon as was practicable. 
Both Nolen and McElroy set up that Shepherd was an indispensable 
party. McElroy further alleged that he had acted under the agree- 
ment of June 29, 1903, and that under it he had, with Cook's knowl- 
edge and acquiescence, paid Nolen or accounted to him for ail sums 
coming to Cook and Nolen under such agreement, and that conse- 
quently Cook had no claim against him. Nolen alleged that the con- 
tract of October 24th had been abrogated by subséquent agreements. 
The allégations of the other défendants need not be recited. They 
were for the most part either gênerai déniais or expressions of ig- 
norance and demands for proof. 

It was five years after the institution of his suit before Cook did 
anything else in the cause, except to file a gênerai replication and ob- 
tain leave to amend the bill with référence to Shepherd in the manner 
above stated. On the 4th of April, 1914, he sought permission to 
amend his bill by making the Automatic Fire Protection Company 
of Maine a défendant. He also made the same request as to Shepherd; 
apparently unnecessarily, in view of what had been donc four years 
before. Judge Hough denied this pétition, on the ground that the 
granting of it might conceivably remove the bar of the statute of lim- 



202 228 FEDERAL REPORTER 

itations, which might possibly otherwise preclude Cook from then 
instituting a new suit. This cause came on for final hearing on the 
19th of November. By the opening of the court on the morning of 
the 24th, which was the fourth day of actual trial, ail parties had 
come to the conclusion that it would be better for everybody if the 
cause couâd be gotten into such shape that ail the controversies grow- 
ing out of the transactions which hâve been recited could be de- 
termined at once and for ail, except in so far as the action of this court 
might be reversed or modified on appeal. It was accordingly stipu- 
lated that the bill should be considered amended so as to make the 
Automatic Fire Protection Company of Maine a défendant, and that 
that Company would enter its appearance and file its answer. AU 
the testimony taken in the cause should be held to hâve been taken 
in a proceeding to which it was a party. It reserved the right to rely 
upon any défense of limitations to the same extent as such défense 
would hâve been available to it, had it in fact been sued for the first 
time ofi November 24, 1914. 

In its answer it set up the défense that the suit had not been brought 
within six years after the cause of action accrued ; that 'the plaintiff 
was guilty of such lâches as to make it inéquitable to give him any 
relief ; that Shepherd was an indispensable party ; that Cook had for- 
feited ail his rights under the contract of October 24th by failing to 
perf orm the obligations imposed on him thereby ; and that by his 
attempted cancellation and répudiation of the agreement of June 29th 
he had shut himself ofï from any right to claim benefits thereunder. 

Before inquiring whether the défense of limitations is available, it 
wiU be expédient to détermine what contracts, if any, between the 
plaintifif and any of the défendants, are in force. 

The contention of some of the défendants that the contract of Octo- 
ber 24th has been abrogated by the failure of the plaintifï to perform 
the obligations imposed by it upon him does not seem to be 
persuasive. It is true that after June 29, 1903, Cook did little to de- 
velop and market the inventions, but before the end of March, 1904, 
nobody wanted him to, and after that time the défendants would not 
let him. It is equally certain that after the last-mentioned period 
Cook did.nothing and spent substantially nothing, except in the pay- 
ment of charges connected with the prosecution of the patents. But 
it was impossible, under the circumstances, that he should do anything. 
His failure to make any attempt;to do any of the things required pf 
him by the contract of October 24th may be évidence, and is évidence, 
and strong évidence, that he regarded the relations between himself and 
the others as governed by the agreeménts of June 29th and August 
llth. But : under ail the circumstances it does not tend to show a 
breach by hirn of the contract ôf October 24th. 

He says, that; the last-mentioned contract is the ôhly one which is 
now in e:^istëhce.. In siippo.rt of this contention he asserts, first, that 
the agreement of June 29th wag a mère offer, f rom which either party 
could withaçaîvuntil ît had ."Ijéen tnade a complète contract by accep- 
tance; tha.1; CqcH< had vvithdra;wn verbàlly at'the stormy interview in 
March, 1^4^ or, if nçt, he had cèrtainly donc so by his letter of March 
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29, 1904. He claims that McElroy's attempted acceptance a week 
earlier was ineiïective, because by the terms of the contract he had 
no right to accept at ail until May 1, 1904; or, second, that McElroy's 
failure during ail the years which elapsed prior to the filing of the 
bill of complaint in this cause, and subsequently, to make any of the 
payments required under the contract of June 29th in itself was such 
a total and complète breach as to put an end to it altogether. 

I cannot think that the agreement of June 29th was a mère offer. 
McElroy and the Automatic Fire Protection Company proceeded at 
once to act under it. Cook knew they were doing so. He advised 
other peuple in writing that they held rights to the inventions now 
in question. He himself undertook to f urnish them labor and materials 
required for the development and use of such inventions. After his 
attempted abrogation of the contract he continued to seek instructions 
from them as to the manufacture of devices for which they could 
hâve had no use whatever, were the parties to be governed solely by 
the contract of October 24th. Whatever the right conferred upon 
McElroy was, it was not a naked option given without considération. 
Under it McElroy and the Automatic Fire Protection Company acted, 
spent money, and incurred liabilities. They paid for it, and had the 
right to it, and of it Cook could not deprive them. It f ollows that the 
contract of October 24th was replaced by, or merged in, those of 
June 29th and August Uth. 

[2] The défendants contend that Cook cannot now rely upon either 
of those contracts, first, because he has repudiated them. That is 
true, but the défendants assert rights under them. The existence 
of those contracts is their défense to the claims made by Cook under 
the contract of October 24th. Under such circumstances a court of 
equity will adopt one view of those contracts or the other. If at the 
instance of the défendants it holds, as I do hold, that they were not 
abrogated, the mère fact that Cook tried to convince the court that 
they had been would not affect either his rights or the obligations of 
his adversaries. The duty of a court of equity to do justice between 
the suitors at its bar is not made any the less obligatory because one 
or both of them hâve claimed that to which they were not entitled. 
Doubtless the relief it may give is limited by the pleadings, as well 
as by the proofs; but such limitation is of no conséquence in this 
case. Whatever may be said as to the silence of th.e original bill on 
the subject of the agreements of June 29th and August llth at the 
final hearing in open court at the time, on November 24, 1914, when 
it was arranged that the Automatic Fire Protection Company of 
Maine be made a défendant, Cook reserved the right to stànd on them 
if the court should be of opinion that his contention that the contract 
of October 24th was still in force could not be sustained. It may well 
happen that one who, by setting up an untenable clàirii, causes his ad- 
versary to change position, may be afterwards estopped from assert- 
ing rights that otherwise would hâve been his. ^ But nothing of that 
character has happened in this case. 

Assuming thèse contracts. to hâve been originally valid arid bihding 
upon the parties, nothing that Cook has done or left undone with 
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référence to them has in a légal sensé înjuriously affected the rights 
of the défendants. The latter hâve remained in control of the inven- 
tions Under the exclusive licenses granted by or under those agree- 
ments. They hâve donc precisely what the contracts contemplated 
they should do. Cook had no active obligations thereunder. If the 
other parties be required now to account to him, they will be no worse 
off than they would hâve been, had they paid him from year to year 
the amounts to which under those contracts he would hâve been en- 
titled. The assertion in McElroy's answer that he had paid Nolen 
Cook's part of the percentage reserved to Cook and Nolen is entirely 
unsupported by the évidence and is clearly without justification in 
f act. It f ollows that there has been on his part no such lâches as should 
in a court of equity bar him from asserting any rights he might hâve 
under those agreements. Such a tribunal does not take anything from 
one suitor unless it is necessary so to do to avoid doing injustice to 
the other. 

[3] The six-year period of limitation relied on by the Automatic 
Pire Protection Company of Maine is clearly inapplicable. Both of 
thèse agreements were under seal. A -étions upon them may be brought 
at any time within 20 years. Code Civ. Proc. N. Y. § 381. Section 
390 provides that, where a cause of action which does not involve the 
title to, or possession of, real property within New York accrues 
against a person who is not then a résident of that state, an action 
cannot be brought thereon in one of its courts after the expiration of 
the time limited by the laws of his résidence for bringing a like ac- 
tion. 

rhe Automatic Fire Protection Company of Maine and the Fire 
Protection Development Company are Maine corporations. The pe- 
riod of limitations for suits upon sealed instruments is by the law of 
Maine the same as it is by that of New York, viz. 20 years. Section 
93, c. 83, Revised Statutes of Maine. It is true that the seals upon 
the instruments in question are mère scroUs, which, while they are 
valid as seals in Illinois where the papers were executed, and in New 
York where the suit is pending, are probably inefïective in Maine to 
make the agreements to which they are attached sealed instruments. 
McLaughlin v. Randall, 66 Me. 226. 

It might be interesting to inquire whether under the circumstances the 
requisites for a seal are to be determined by the laws of New York, 
of Illinois, or of Maine ; but it is unnecessary. In applying the statute 
of limitations, equity seeks to foUow the law; but it is not bound 
in doing so to go to the lengths which would be required to hold this 
suit barred merely because the parties, when they entered into what 
they supposed were contracts under seal, did not attach their seals in 
a way required by the laws of a state of which none of them who per- 
sonally executed the papers were résidents, and in which the perform- 
ance of the contracts was not contemplated, except in the same way 
in which it might hâve been hoped for in any of the other 47 states 
of the Union, 

It is possible that, within the meaning of section 390a of the Code 
of Civil Procédure, this suit is on a cause of action arising outside 
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the State of New York. In that case the period of limitations would 
be that prescribed by the law of Illinois, where the cause of action 
arose ; that is to say, 10 years from the time when it accrued. Section 
16, c. 83, Rev. St. 111. Even if that be true, this suit appears to hâve 
been brought in time. McElroy accepted the contracts on March 22, 

1904. The right to the first year's percentage of profits did not, there- 
fore, arise before March 22, 1905, and perhaps not before May 1, 

1905. Either date is less than 10 years prior to November 24, 1914. 
It follows that Cook is entitled to an accounting under thèse con- 
tracts, bearing in mind, however, that, as has already been stated, 
he has no interest in such of Nolen's inventions as were made after 
August 11, 1903, if such limitation shall prove in point of fact ma- 
terial, as to vvhich no opinion is now intimated. 

In advance of the accounting it does not now appear to be necessary 
to anticipate any détermination of the rights of McElroy, the Auto- 
matic Eire Protection Company of Maine, and the Fire Protection 
Development Company among themselves, and it might be inexpedient 
to attempt so to do. After the accounting has been had, such ques- 
tions will probably be of easy détermination. 

A decree in conformity with this opinion may be drafted. 



DIAMOND EXPANSION BOLT CO. v. PARKER SUPPLY CD. et aL 

(District Ck)urt, S. D. New York. December 6, 1915.) 

Patents <®==>328 — Infeingement — Expansion Shield eoe Sokews. 

The Cook patent, No. 685,820, for an expansion shield designed to hold 
screws or screw bolts in place in difflcult material, construed, and held 
not Infrlnged. 

In Equity. Suit by the Diamond Expansion Boit Company against 
the Parker Supply Company, Hyman Rosenberg, and Albert Blum- 
lein. On final hearing. Decree for défendants. 

This Is the usual Mil in equity for infrlngement of patent to John H. Oook, 
No. 685,820, Issued on November 5, 1901. The patent is for an expansion 
shield designed to hold a screw or screw boit in place in material In which 
the thread of the screw will not hold of itself, such as marble, slate, tlling, or 
the like. Clalms 1, 2, 3, 5, 10, 11, and 14 are in Issue. Expansion shields were 
not new with the patentée; he had himself In 1897 obtained a patent for a 
slmllar invention, No. 575,282, and a device of somewhat the same character 
goes back to 1883, Cornell, No. 282,501. The patent was in suit in the West- 
ern district of Wisconsin between différent parties, and a shield slmilar to 
that which the défendant now uses was there held by Judge Sanbom not to 
infringe. The question in this case, therefore, involves the correctness of 
that décision. 

Alan M. Johnson, of New York City, for complainant. 
Philip C. Peck and Maurice Block, both of New York City, for 
défendants. 

LEARNED HAND, District Judge. Claim 1 provides that the 
screw shall engage the interior cavity through only a small portion 

C=aFor otlier cases see same toplc & KBT-NTJMBKR In ail Ker-Numliered Digests & Indexes 
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of its periphery which is to be threaded by the screw. This îs ex- 
plained by the figures themselves. The slots, c, c, of the patent naeet 
the sides of the square interior section of the shield and resuit in 
leaving of the interior cavity only the corners of the shield. Thus 
there results a narrow rib having a groove within it, the four grooves 
and four slots together making eight ribs, which are described in the 
patent. The periphery of the screw as it en ter s the cavity is there- 
fore touched by only thèse four ribs, which engage but a very small 
percentage of that periphery. In the defendant's shield the screw 
from the very outset touches the whole inner cavity, except where the 
two slots eut it, which amounts in ail to only about one-twentieth of 
the total interior of the cavity. Now it is quite true that as the shield 
expands the slots will widen, and the screw will engage the interior 
of the cavity for a less and less portion of its periphery. If the claim 
could be confined, therefore, to the inward end of the shield, it might 
hâve some application to the defendant's shield; but if it be con- 
ceived in this way the claim would cover any slotted expansible boit 
that could be devised, for tlie expanding of the shield inevitably opens 
the slots and permits the boit to engage a smaller percentage of the 
inner cavity. The claim cannot, therefore, be construed in that way. 
It must mean that the screw engages tlie interior cavity with only 
a small portion of its own periphery as soon as it begins to engage 
the shield at ail. 

Claim 2 contains as an élément "interior projections arranged to 
form the seat for a boit." By the phrase "interior projections" is 
clearly intended projections into the interior cavity. In the defend- 
ant's shield the interior cavity is conical, and therefore each section is 
a circle. It is an abuse of language to Speak of thôse circles as being 
projections. However many slots are made in the shield, the résult- 
ant section will remain circular, and will hâve no projections within its 
circumference. The patentée clearly intended projections into in- 
terior cavity itself, for he said on page l, lines 87-99: 

"Its threads engage the projections formed on the members or sections, 6, 
and on tlie Interior of the square tiole D, into which the threads of the screw 
readily bite and render it easy to drive such screw in. The threads oï the 
screw engage with the interior of my shield through only a small portion of 
the periphery of such screw, since, as is indicatcd in Fig. 2, the ribs or. pro- 
jections extend over only a small portion of the interior surface of the shield, 
where they would engage a screw inserted into the shield to form a seat or 
support for the screw." ; 

1 The purpose of the patentée seems in part to^ hâve been by re- 
ducing the area of the shield which the threadS' of the screw must 
eut, to diminish the pressure on the outside of the shield. Page 2, 
lines 7-10. This; could be accomplighe:d pnly in case the threads en- 
gage the interior of the shipld over oply a small portion of their pe- 
riphery. It is of no conséquence whether in fact he was deceived in 
this expectation or not. The plaintiff's expert does testify that the 
thread cuts deeper than Sthe projections land into the full body of the 
cavity, but that obviously' dépends upon the résistance of the expan- 
sion shield, which maj:iarise from the, rigidity pf the shield itself or 
from the pressure exerted on its exterior. The idea that the ribs 
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project into the interior cavity is further manifested in the possible 
alternatives indicated in the patent (page 2, Unes 49-59), where the 
patentée says that the ribs may be f ormed in any other manner if they 
be of relatively small area, and further says that their number, form, 
or contour might be varied, provided they exercised a com^ 
paratively gentle action. This gentle action again reflected the idea 
mentioned above, that by reducing the proportion of the interior cavi- 
ty which the threads must eut the external pressure will be reduced. 

There is, indeed, one most strained interprétation which can be 
placed upon this language, and which would answer, which is to 
regard the mère conical shape of the interior cavity as resulting in 
projections into its own interior. If one looks into the large end 
of a cône, ail portions away from the eye project into the cavity 
as it were; only in case the cavity be cylindrical would there be no 
projections into the far end. To divide such a cavity into two sections 
by two slots makes each of thèse sections project into a cavity so 
considered, This, however, is no more than to say that the cavity is 
itself conical, which is certainly not the intention of the patent. In- 
deed, the patent itself seems to contemplate the possibility of a cylin- 
drical inner cavity, for the patentée (page 2, lines 64—72) suggests that 
the shield may be either cylindrical or tapering, with a corresponding 
interior cavity, although to secure the désirable effect of a greater 
expansibility at the rear the radial thickness of the rear walls should 
be greater than those of the front. However, even though this were the 
intention of the patent, it could not constitute patentability, for a con- 
ical interior cavity had been shown in the art before. McCreery, No. 
623,809, is such a disclosure, although the threads of the boit do not 
eut into the conical cavity and the expansion of the boit is intended 
only as a means of holding the whole shield in place. Cook's former 
patent, also, has such a cavity. It is true that the conical portion of 
the cavity appears to hâve been only toward the end, but there could 
be no patentability in extending the slots further toward the front 
and making the cavity taper where the slots begin. 

Claims 3 and 5 do not require any considération, other than that 
given to claim 2, for they each use the words "interior projections 
arranged to form the seat for a boit inserted into said block." 

Claims 10, 11, and 14 vary the language somewhat, speaking of 
"ribs f ormed upon the slotted portion of said shield and adapted to 
engage the threads of said boit or of ribs or projections." The term 
"ribs" is quite clearly the équivalent for the "interior projections" men- 
tioned in claims 2 and 3, and requires no further considération than 
that given to claim 2. The words "adapted to engage the threads of 
the boit" I do not understand to mean anything différent from the 
phrase "arranged to form the seat for a boit." It is true that the 
plaintifï lays some emphasis upon the language in the spécifications 
on page 2, lines 37-46, in which the longitudinal grooves mentioned in 
the patent are said to be adapted to guide the screw or boit inserted 
into the shield in a more accurate manner. The reason given by the 
patentée for this resuit is that, owing to the grooves, the screw is 
engaged by each rib at two points, which prevents its displacement. 



208 228 FEDERAL REPOUTER 

There really is very little in this contention. If the ribs were not 
grooved, and were ail equally distant from the center of the cavity, 
the screw would be equally well guided in its true axial position as 
though the rib had a small groove. However, the language has appli- 
cation only to a form in which there are in fact ribs projecting into 
the cavity, each of which has a groove. It can hâve no application 
to a device in which there are no ribs projecting into the interior cavity 
at ail. 

The plaintiff urges that the earlier Cook patent does not disclose the 
whole of the defendant's boit, but that it was necessary for the de- 
fendant to borrow from the patent in suit. Now, it is true that the 
earlier Cook patent was not sufficient for three reasons: In the first 
place, the flanges B, displaced the whole boit laterally ; in the second 
place, the outer end of the shield itself had to be expanded; in the 
third place, the slots of the expansible portion began only a short dis- 
tance from the end of the shield. The earlier art, nevertheless, showed 
the correction of each of thèse éléments. The solid outer end of the 
shield is shown in Cornell, No. 282,501, McGrath, No. 456,588, and 
McCreery, No. 623,809. It is true that in Cornell the threads of the 
boit did not make their own seat in the shield. McGrath, however, 
showed a shield of soft material into which the screw threaded its 
own way, and the defendant's shield is no more than McGrath's shield 
slotted at its interior end and tapered as indicated by the earlier 
Cook patent. The exterior projections of the earlier Cook patent 
were supposed to be advantages, but were found not to be so; in 
order to suggest their abandonment, it was not necessary to resort 
to the patent in suit. 

The plaintiff finally relies upon the commercial success of its own 
shield. Now the shield as actually disclosed was a failure and was 
abandoned. The ribbed shield subsequently manufactured has un- 
doubtedly been a success, but its success is either due to the ribbing, 
which the plaintiff does not use, to omitting the external iîanges of the 
earlier Cook patent, which required no invention, or to closing the 
front end, which was common in the art. The earlier patent was 
itself a failure, chiefly because the flanges decentered thè bolts; but 
it is impossible to monopolize the features in it which are so fuUy 
disclosed, and when relying upon this patent to omit those éléments 
upon which the patentée procured his présent monopoly. 

I altogether agrée with Judge Sanbom's judgmenL The bill will 
be dismissed, with costs. 
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FEEY & SON, Inc., v. CUDAHY PACKING CO. 
(District Court, D. Maryland. December 9, 1915.) 

1. CouBTS ©=3274 — Anti-Trust Acts — Suit Against Corporation fob Vio- 

lation— District OF Suit. 

Clayton Anti-Tnist Act Oet 15, 1914, c. 323, U 4, 12, 38 Stat. 731, 736, 
In providing that a suit for violation of the anti-trust laws may be brought 
in any district in whlch the défendant résides, or is found, or bas an agent, 
and that, if a corporation suit may be brought not only in the district 
whereof it is an inhabitant, but also in any district vvherein It may be 
found or transacts business, and that in such cases process may be eerved 
in the district of which it is an inhabltant, does not authorize a suit 
against a corporation In any district in which an agent may be found, 
unless he is there in his représentative capacity, and the défendant Is 
more or less regularly, through him, transacting business therein. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 814; Dec. Dig. 
<S=274.] 

2. Courts <S=>274 — ^Anti-Trust Acts — Suit Against Corporation for Viola- 

tion — District of Suit — Transacting Business in District. 

Défendant, a foreign paclsing Company, had agents soliciting orders for 
its products in Maryland, chlefly from jobbing houses, and for the pur- 
pose of promptly filling such orders kept a supply of Its goods vyith b 
storage company, which dellvered the same on orders from defendant's 
offlcers in other states. Held, that défendant vras transacting business In 
Maryland, within the meaning of Clayton Anti-Trust Act Oct. 15, 1914, c. 
323, § 12, 38 Stat. 736, that a suit for a violation of the anti-trust laws 
could be maintained against It In that district, and that It might be brought 
Into court by process served upon it in the state of Its Incorporation, as 
provided In sald section. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 814; Dec. Dig. 
<@==>274.] 

At Law. Action by Frey & Son, Incorporated, against the Cudahy 
Packing Company. On motion to quash return of service. Denied. 

Horace T. Smith, of Baltimore, Md., and Daniel W. Baker, of 
Washington, D. C, for plaintiff. 

Washington Bowie, Jr., of Baltimore, Md., and Gilbert H. Montague, 
of New York City, for défendant. 

ROSE, District Judge. The plaintiff is a Maryland corporation, 
carrying on business in the city of Baltimore. It claims that the de- 
fendant has, by doing a thing forbidden by the anti-trust laws of the 
United States, injured it in its business. To recover for the damage 
so brought about this suit was instituted. 

[1] The def,endant is an Illinois corporation. It appears specially 
for the sole purpose of moving to quash the marshal's return of 
service. It says that (1) it is not liable to suit in this district, because 
it neither résides, is found, transacts business, or has an agent herein ; 
and (2) if liable herein, it cannot be brought into court by service upon 
the individuals actually served by the marshal. 

The first contention alone raises any vital issue. It is true that 
there are high authorities for the rule that a nonresident corporation 
can ordinarily be s.ued only (1) in the district in which it is carrying 

Ss^Far other cases see same topic & KE7-NUMBi:it In àll Key-Kumbered Olgests & Indexes 
228 F.— 14 
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on business ; (2) by service upon some agent or officer appointée! by 
and representing it; and (3) in which some state law makes it amen- 
able to suit as a condition of doing business therein. United States 
V. American Bell Téléphone Ce. (C. C.) 29 Fed. 17. 

The third of thèse requirements is obviously inapplicable hère. This 
is a suit brought in a fédéral coui-t, to recover for a wrong donc in 
contravention of a fédéral law, which law spécifies the district in 
which such suit may be prosecuted. 

Nor in this case is the second of much greater real importance. Or- 
dinarily, process either of a state court or of a District Court of the 
United States cannot be served beyond the territorial limits of the 
state or of the district, as the case may be. A nonresident corporation 
may be doing business in a district, and therefore theoretically be lia- 
ble to suit therein ; but if it is not represented therein by an agent, 
upon whom process against it may be legally served, it cannot, against 
its will, be brought into court. The f ramers of the Clayton Act, how- 
ever, hâve taken care that suits authorized by it shall not be so ob- 
structed. The twelfth section of that statute provides for the bring- 
ing of a corporation into the court of any district in which, under that 
act, it may be sued, by service of process upon it in any district of 
which it is an inhabitant, or wherein it may be fpund. If the défend- 
ant is properly suable in this district, the objection to the représenta- 
tive character of the so-called agent, upon whom the process herein 
was served, would not end the suit hère. It could hâve no other effect 
than to delay the progress of the case until process could be served 
upon the défendant in the district of which it is an inhabitant. 

The first requirement remains of binding force, except in so far as, 
if at ail, it has been modified by the provisions of the Clayton Act. 
The fourth section of that act provides that such suit as this may be 
brought in the district in which the défendant résides, or is found, or 
lias an agent, and section 12, that such suit, when against a corporation, 
may be brought, not only in the judicial district in which it is an in- 
habitant, but also in any district wherein it may be found or transacts 
business. 

Plaintiff contends that both thèse sections are applicable to corpo- 
rate défendants, although section 12 obviously has nothing to do with 
noncorporate. Assuming, without deciding, that def endant's contention 
in this respect is sound, there is nothing in the history of this législa- 
tion, or of the needs, or supposed needs, which gave rise to it, to sug- 
gest that Congress intended to say that a défendant corporation could 
be sued in any district in which an agent of it happened to be on busi- 
ness other than its own. Clearer language than that used would be re- 
quired to show that Congress intended to change the rule that an 
■officer, agent, or employé of a corporation cannot carry it into any 
jurisdiction in which he is not acting for it. But, when he is so act- 
ing, the corporation is, through him, doing something there, and, if it is 
through him regularly doing something, it is in the broadest sensé, at 
least, doing business. 

The language used, viz. "has an agent residing," does not suggest that 
:the mère casual présence of an agent would be sufficient. It seems as 
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if Congress, in using it, had in mind those cases which hâve held 
that a corporation is net doing business generally in a district, unless 
it is there carrying on a fairly continuous séries of transactions. Into 
many of thèse questions it is not hère necessary to go. 

Congress doubtless meant to facilitate the redress of wrongs donc 
in violation of the anti-trust acts. It wanted to let a plaintiiï sue 
wherever it was most convenient to him, provided injustice was not 
thereby donc a défendant. The provision in section 12, for serving 
process in another district from that in which the suit was instituted, 
itself took out of a plaintiff's way most, if not ail, the purely technical 
obstacles which had formerly obstructed it. Congress, in designating 
the district in which the suit against a corporation might be 
brought, did not materially, if at ail, change the rule which had been 
laid down in a long line of well-considered cases. Probably in the 
nature of things it could not. The intangible thing, a corporate ag- 
gregate, can fairly be supposed to be always found in the state which 
gave it being. It may, without obvions unfairness, be made suable 
wherever it chooses to carry on some part of its business. But it can- 
not be said to be anywhere else. Persons connected with it may be ; 
but, if it is not acting through them at the time, they cannot carry 
it with them. But, so far as corporate défendants are concerned, does 
not the act go as far as there is any reason any one should want it 
to go? A corporation may be sued under this statute where it trans- 
acts business. It cannot escape the obligation to respond because no 
agent of it, of the rank and character qualified to be served for it, 
can be there found. Suit may be there brought and process may is- 
sue to a district in which it cannot deny its liability to service. 

The act so construed will for practical purppses usually make it 
unimportant to consider, in connection with liability to suit and to 
service, any question except whether the défendant is doing or trans- 
acting business in a particular district, for, unless it is, it cannot pos- 
sibly hâve any agent who, as agent, is therein. 

[2] Last May, when this suit was brought, was the défendant doing 
business in this district? The relevant facts are not in dispute. For 
some years previous it had a number of customers in this state. Most 
of thèse were jobbers, handling wholesale groceries and like goods. 
They bought defendant's products for the purpose of reselling them 
to retailers in the ordinary course of business. For some reason or 
other it preferred to call them "distributing agents." In some instances 
défendant sold some of its products directly to ultimate consumers. 
They were usually institutions or owners of, large buildings, who 
bought in fairly considérable quantities. It had drummers, who reg- 
ularly visited the jobbing trade, in order to secure orders for its wares. 

As is the usual business custom, when thèse orders were received at 
one or the other of defendant's principal oiîfices outside of Maryland, 
reserved to itsçlf the right of accepting or rejecting them. It further 
stimulated a demand for certain of its products by sending an agent to 
the retail grocers. It was his business to show hpw ,the appearance of 
the corner grocery could' be made more" attractive by displaying the 
advertising matter which the défendant was ready to furnish to those 
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who kept îts "Old Dutch Cleanser" for sale. If this agent was able 
to interest the grocer, he would ask him with what jobber he dealt, 
and if one who handled defendant's goods was named the agent would 
get an order from the grocer on such jobber for as much of defend- 
ant's goods as the grocer could be induced to buy. Whether the 
order was or was not filled, of course, rested with the jobber. In thèse 
ways, in addition doubtless to the usual advertising through the mails 
and otherwise, the défendant sought hère to create and maintain a 
demand for its wares. 

To facilitate the supply of that demand, when the goods were, as 
usual, called for in less than carload lots, and for the purpose of ren- 
dering easier the work of its retail demonstrator, it had, some years 
ago, entered into an arrangement with the Fidelity Warehouse Com- 
pany. The latter opérâtes several large warehouses in this city. As 
such arrangement worked out in actual practice, the défendant kept 
al ways at such warehouses a stock of its goods, the value of which 
at any one time might be as much as $10,000. Thèse goods were 
shipped in carload lots to the Warehouse Company, which unloaded 
them from the car and stored them. Upon orders from the défend- 
ant, sent from one of its officers outside the district, the Warehouse 
Company would deliver cases of thèse goods to persons to whom the 
défendant, upon the orders in part secured by its drummers, had sold 
them, or it would, upon like orders, ship portions of them by rail 
or water in intra or inter state commerce. The Warehouse Company 
itself made no sales. The contract between it and the défendant pro- 
vided for the collection in some cases of money due on goods sold 
C. O. D. ; but in point of fact such transactions were so extremely 
rare as to be almost unknown. It was authorized to deliver goods 
up to a certain aggregate quantity to certain named customers of the 
défendant, upon the request of such customers, and without receiving 
any spécifie authority so to do from the défendant. Such customers 
were, however, seldom or never dealers, but were the large ultimate 
consumers before mentioned. Moreover, the défendant kept at the 
warehouses quàntities of its advertising matter, which were used by its 
demonstrator in decorating retail grocery stores. 

For its services the Warehouse Company was compensated by cer- 
tain agreed storage and hauling charges. Under the circumstances, 
was the défendant doing business in Maryland? Many cases hâve 
been referred to by one or the other party. It is believed ail hâve 
been examined. A great many of them are beside the question hère to 
be passed on. Quite a number turn, not so much upon whether a 
nonresident corporation or individual is doing business of some kind 
in a particular state, as upon whether what the state has donc, or 
attempted to do, amounts to a direct burden upon interstate commerce. 
As, for example, there is no question that, in transporting interstate 
freight into, out of, or through a state, the carrier transacts business 
therein ; but it is not business upon which a state can impose a direct 
burden. 

Other cases cited hâve their origin in state statutes, which prohibât 
a nonresident corporation doing business in the state, suing in the state 
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courts, unless it has complied with certain requirements as to the ap- 
pointment of agents, etc. Hère the courts are disposée! to construe 
the phrase "doing business" in the light of the policy which dictated 
such enactments. 

As the Suprême Court itself has pointed out, it is not possible, in 
cases in which the sole issue involved is the liability of a nonresident 
corporation to be sued, to formulate any gênerai rule of universal ap- 
plication. Each of, such cases must dépend upon its own facts. In- 
ternational Harvester Co. v. Kentucky, 234 U. S. 579, 583, 34 Sup. 
Ct. 944, 58 L. Ed. 1479. Whether a nonresident corporation is doing 
business specially, so as to subject it to suit at the instance of a par- 
ticular défendant, may dépend in part upon the relation of the things 
it is doing to the cause of action asserted. Mutual Life Insurance 
Co. V. Spratley, 172 U. S. 602, 618, 19 Sup. Ct. 308, 43 L. Ed. 569. 

In the case at bar the gravamen of the plaintifï's déclaration is that 
the défendant, in order to coerce it to become a party to an alleged 
agreement, which was to be carried out chiefly in Maryland, refused to 
sell to plaintiiï its goods; that is to say, refused, for this alleged 
illégal purpose, to let plaintift" share in any of the facilities, to furnish 
which was the purpose of the business activities, which, as before set 
forth, the défendant carried on in Maryland, or caused others 
to carry on for it. There is no reason under such circumstances to 
interpret the phrase "doing or transacting business" as if it was a 
term of an art or a mystery. The average man, whether intelligent 
or unintelligent, would suppose that a concem which kept steadily 
on hand in Maryland perhaps $10,000 of goods to facilitate their 
prompt delivery to numerous customers in that and neighboring states, 
so soon as the company at one of its outside offices had accepted ofïers 
which it kept men busy in Maryland soliciting, was doing business 
in the state. Whatever may sometimes be the case, there is no occasion 
hère to assume that the reason of the law is not a man's natural rea- 
son. 

It f ollows that, when this suit was instituted, the défendant was doing 
business in this district, within the meaning of the Clayton Act. The 
défendant says, nevertheless, that the return should be quashed be- 
cause served upon persons who were not its agents of a character or 
rank upon whom such service could lawfuUy be made. Such an issue 
may often be délicate and difficult. A corporate défendant who is 
enough in the state or district there to wrong some one should be 
held to be enough in the state or district to be there answerable for 
what it has there wrought, provided such holding can be made without 
giving sanction to practices which in other cases would work injus- 
tice. On the other hand, no corporate défendant should be compul- 
sorily brought into court by service upon one who, although connected 
with it in some sensé, bears no such relation to it as to make it fair 
to présume that either it or any other reasonable and prudent person 
in like case would care to run the risk of being served by service upon 
him. 

To subject the nonresident to suit in favor of the résident is often, 
although not always, a resuit which may justly be thought désirable. 
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State législation and state décisions show how the anxiety to attain 
that end has led to holding good the service of process upon so-called 
agents, who hâve little connection with, responsibility to, or concern 
for the absent défendant. On the other hand, to insure, so far as is 
humanly possible so to do, that no one shall be judged without having 
a real opportunity to be heard, is perhaps the most fundamental of ail 
the rights involved in due process of law. 

In suits under the Clayton Act is there any reason even to attempt 
a solution of such problems, or to make décisions which in some other 
cases may lead to injustice? Provided the défendant is suable at ail 
in the district, why not see to it that it shall be summoned in a way 
to which no possible objections can be made, and which cannot create 
a dangerous précèdent. Whenever upon grounds not obviously friv- 
olous the question is raised as to the authority of the agent upon whom 
process was served, why cannot the court suspend its answer until 
the plaintifï has had due process served, as the Clayton Act author- 
izes, in the home district of the défendant, upon some of its officers 
whose right to accept service for it cannot be gainsaid. When such 
service has been made, the question as to whether the earlier one was 
or was not good will hâve become so purely académie that there will 
seldom be an occasion to answer it at ail. 

Such course will be followed in this case, provided plaintifï acts 
with reasonable diligence in causing process to be served upon the 
défendant in the district of its résidence. 



GINN & CO. V. APOLLO PUB. CO. 

(District Court, E. D. Pennsylvanla. December 9, 1915.) 

No. 1069: 

OoPTKiSHTS ®=»87 — Suit fob Infeingement — Profits Becoverable. 

Report of spécial master as to profits recoverable for Infringement of 
copyrights reviewed. 

[Ed. Noté. — For other cases, see Copyrights, Cent. Dig. § 81 ; Dec. Dlg. 
®=>87.] 

In Equity. Suit by Ginn & Ce. against the Apollo Publishing Com- 
pany. On exceptions to report of spécial master. Modified and con- 
firmed. 

See, also, 215 Fed. 772. 

W. Kerper Stevens, of Reading, Pa., for plaintifï. 
H. F. Kantner, of Reading, Pa., and Alex. Simpson, Jr., of Phil- 
adelphia, Pa., for défendant. 

DICKINSOH, District Judgè. Plaintifï and défendant each com- 
plain of the report Of the master. Whatever real substantial injury ei- 
ther of thèse parties would sufifer from a decree following the findings 
of the master flows from the acts eithdr of omission or commission of 

<S=»For oUier cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the complainîng party. If substantial justice has not been donc by the 
report, it is the fault of the parties themselves. Any decree based 
upon the report would nevertheless be a default decree. Recognizing 
this, the master has coupled the statement of the conclusions reached 
with an expression of regret that the case as presented to him com- 
pelled thèse conclusions. There is, however, a différent situation now 
presented, which enables us to do that which the master regretfully 
found he could not do. This différence springs out of the fact that 
we are asked to extend a helping hand, and in conséquence hâve it 
in our power to extend it only on ternis. This, of course, the master 
could not do. He has, however, so fully and clearly returned the facts 
that the case can be disposed of without a re-reference. 

The trial of this case resulted in the usual findmgs establishing 
the rights of the plaintiff, the infringement of those rights by the de- 
fendant, the extension of the remedy of injunction and the awarding 
of damages and profits or a penalty, as the case might be. In copy- 
right as in patent cases, the purpose is to find the amount of damages or 
of profits. The différence in the two classes of cases is a practical 
one. In patent cases, the profits are found by contrasting the amount 
of proceeds of sales made with the total cost of production. In copy- 
right cases, under the act of 1912 (Act Aug. 24, 1912, c. 356, § 25(b), 
37 Stat. 489 [Comp. St. 1913, § 9546]), the plaintiff may show only 
the receipts, or débit side of the account, and put upon the défend- 
ant the burden of proving the cost of production, or the plaintiff may 
exact the penalty. A successful plaintiff is thus given something in 
the nature of certain options. He may take damages and profits or 
the penalty imposed. If he takes profits, he may avail himself of the 
method of proving profits given by the act of 1912. This method, 
however, is not exclusive. Whatever method he adopts, he may apply 
it by calling upon the défendant to account, or by proving either sales 
or profits through and by évidence introduced or witnesses called by 
him. He may require the production of books and papers, and in 
proper cases ofïer them as part of his évidence in proof of either 
sales or profits. He may compel such production either by notice, or 
through an order to produce, or by a subpœna duces tecum. Certain 
légal conséquences follow the method adopted, which difîer if sonie 
one other than a party is subpœnaed. 

The decree in this case was a consent decree, in the sensé that it was 
prepared and submitted by counsel. It awards damages and profits, 
the ascertainment of the amount of which to be by the spécial mas- 
ter. The plaintiff began before the master in the regular way of 
securing the allowance of an order on the défendant to file an account 
in accordance with the established practice under the equity rules. 
After this, however, the proceedings were diverted by the plaintiflf to 
an inquiry into the financial condition of the défendant, its original 
organization, the issue of its stock and obligations entered into by it, 
and what had become of its assets. Witnesses were subpœnaed, and 
required to produce and to testify as to books and papers. Some of 
ihe witnesses were ofïîcers and" sorné employés of the défendant, and 
.some were persons into whose control its books of account had 
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passed. Out of eight meetings before the master six were devoted 
to the extraneous inquiries mentioned; and only two (and one of thèse 
only formally) were devoted to aiding the master in the work he had 
on hand. A feature of thèse first six meetings was that at none of 
them was there any appearance on behalf of the défendant. Counsel 
(other than counsel for plaintifif) who appeared limited their appearance 
for the "witnesses." It was not until the présent counsel for défend- 
ant was connected with the case that any counsel appeared for the 
défendant and any attempt was made to proceed with the work before 
the master. One meeting then sufEced to complète it. 

What had previously been done can be soon recounted. Plaintiff 
began with asking for a formai order on the défendant for an account- 
ing in accordance with the equity rules. This was limited (as plain- 
tif? had the right to limit it) to an account of sales. The master 
promptly issued the order. Plaintifï made no formai proof of how 
or when it was served. A number of witnesses, some of whom were 
or had been executive officers of défendant, were subpœnaed and tes- 
tified. The inquiry was then diverted, as already stated, to other 
matters. In the midst of this, however, an account was stated and 
produced. This seems to hâve been in part the joint production of 
the former manager and former bookkeeper of défendant, and in part 
was made up from the report of an examination of the books of the 
défendant which had previously been made. Just what it was does not 
perhaps clearly appear, but plaintilï went over it and had a state- 
ment prepared from it by other accountants. The plaintifï offered the 
statement of its accountants, and the défendant recalled its manager, 
who testified to f acts upon which was based, at least in part, an account 
which he had prepared which showed the profits rec'eived from sales 
after the cost was deducted. 

From ail which took place there is to be gathered thèse f acts : The 
défendant admits $1,141.34 of profits to hâve been received in ail. 
The plaintiff disputes the correctness of the witnesses' statement of the 
cost of production. 

We must now recur to the early stages of the proceedings. Plain- 
tiff by the bill of complaint specifically averred the copyright of books 
known as Frye's Geographies, Smith's Arithmetics, and Cyr Readers, 
and the infringement by défendant. There was, in addition, a gên- 
erai averment that the spécifie instances given were typical of infringe- 
ment of plaintitï's copyrights in many other instances. At the trial 
there was no controversy over plaintiff's copyrights, but no formai 
proof was made of any copyrights except those specifically averred. 
During the proceedings before the master it appeared from the admis- 
sions made in the accounting that a number of other copyrighted 
books of plaintifï were in fact to be added to the list of those proof 
of the copyright and infringement of which had been ofïered at the 
trial. It is also clear that at least some of the "éléments of cost" in 
def endant's accounting of profits are based upon the statement of 
others than the witness who was called to vouch the account. 

The bill of complaint laid at the door of the défendant the charge 
of three wrongs. One was iinfair trade compétition; another, in- 
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fringement of copyright, in that défendant had rebound the copyright- 
ed books of plaintiiï ; the third, that they had further inf ringed by 
reprinting and republishing parts of plaintiff's copyrighted books. The 
bill was sustained only as to the third complaint. The inquiry be- 
fore the master disclosed the fact that the business transactions of 
défendant had been so recorded that it is now impossible to distin- 
guish between the publications of plaintiff which were rebound and 
those which were reprinted and republished, as well as rebound. 
Counsel for défendant has therefore accepted the necessity of includ- 
ing them ail. It is manifest that any stateraent of the actual profits 
received by défendant from that part of its business which has been 
found to hâve been an infringement of plaintiff's copyright must be 
based upon a more or less intelligent guess or upon an arbitrary as- 
sumption of no cost, or upon more or less arbitrary légal presumption. 

Both parties hâve filed exceptions to the report of the master. The 
plaintifï has further made application to hâve the decree opened, the 
bill amended, and proofs of the omitted copyrights heard. The case 
has been long pending and should be disposed of. Neither party is 
entitled to any further indulgence than is required to reach as nearly 
a correct calculation of the profits as can now be made. Any amount 
which would ultimately be awarded would scarce repay the expense 
of a satisfactory examination, and in ail probability would be the 
amount which we think should now be found. 

The conclusion reached is that the amount of the profits be fixed 
at the sum of $1,141.34 on the basis of the inclusion of the omitted 
copyrights, and to carry this into efïect the leave asked for by plaintifï 
is granted, and the exceptions of défendant to the report of the 
master are sustained, to the extent that the fînding that plaintifï is 
entitled to recover from défendant as profits the sum named in the 
master's report is modifîed and changed to the sum of $1,141.34, and 
the defendant's exceptions are (except to this extent), as well as the 
exceptions of plaintifï, dismissed, and the report of the master, as 
thus modifîed, is confîrmed. 



SUSMAN V. BOARD OF PUBLIC EDUCATION OF CITY OF PITTSBURGH. 

(District Court, W. D, Pennsylvanla. November 5, 1915.) 

No. 9. 

L CoNSTiTTJnoNAi. Law <S=>68 — Jttdicial Powbbs — Republican Foem of 

GOVEKNMENT. 

An act of a state Législature cannot be held invalid by the courts on 
the ground that the state has not a republican form of government aa 
guaranteed by article 4, § 4, of the fédéral Constitution; that belng a 
matter as to which the décision of Congress is conclusive. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dlg. §§ 125- 
127; Dec. Dig. <S=»6a] 

€==>For other cases see same topic & KBY-NUMBER in ail Ke7-Numbered Digests & Indexes 
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2. CoNSTiTXJTioNAi, Law i@=>284 — Due Pbociiss of La w— Taxation — Penn- 
STLVANIA ScHooL Code. 

Sehool Code Pa. Act May 18, 1911 (P. L. 309), in authorizing the levy of 
taxes by offlcers of sehool districts, held not unconstitutional as depriv- 
Ing property owuers of tlieir property without due process by law. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 893- 
896;' Dec. Dlg. <g=>284.] 

In Equity. Suit, by Harry Susman against the Board of Public 
Education of the City of Pittsburgh. Decree for défendant. 

Andrew G. Smith and WilUam H. Dodds, both of Pittsburgh, Pa., 
and J. Norman Martin, of New Castle, Pa,, for plaintiff. 
J. Rodgers McCreery, of Pittsbuirgh, Pa., for défendant. 

ORR, District Judge. This suit is before the court upon bill and 
answer. The bill sets forth that tlie plaintiff is a citizen of the state 
of Virginia; that he is the, owner of certain real esta te in the city of 
Pittsburgh, which is subject to and liable to taxation for municipal and 
local purposes, including the maintenance of public schools; that the 
défendant is an organized board or body of persons appolnted by the 
judges of the court of common pleas of AUegheny county, Pa., and 
authorized by an act of Assembly to represent the sehool district of 
Pittsburgh in its corporate capacity, which said sehool district was 
constituted a municipal corporation by an act of the General Assembly 
of the state of Pennsylvania, approved the 18th day of May, 1911 
(P. L. 309); that by said act of Assembly, among the powers con- 
ferred upon the défendant, was a power of taxation, and of creating 
indebtedness by virtue of which the real estate of the plaintiff and 
others may be charged with the payment of certain sums of money ; 
that the défendant, pretending to exercise. the discrétion of ascertain- 
ing the amount of funds required for the maintenance of schools, has, 
within the limitations provided by the said act of Assembly, 
undertaken to levy, assess, and dii^eét the collection of taxes 
as they see proper, and to borrow money upon the crédit of such 
taxing power, without a vote of the people ; that the said tax is not in 
the nature of a spécial assessment wherefrom the plaintiff and others 
would hâve a right to appeal, or wherein they would hâve their day 
in court, but is a gênerai tax, unconditional and absolute in its na- 
ture, in default of payment of which' property may be seized in ex- 
écution and the plaintiff and other taxables may be liable to impris- 
onment ; that défendant is without right or àuthority to levy a sehool 
tax for the reason that the said act of Assembly is unconstitutional, 
in offending against the Constitution of the United States, section 4 
of article 4, which guarantees to every state a republican form of 
government, and in further offending against the fourteenth amend- 
ment of the Constitution of the United States, in that said law abridges 
the privilèges and immunities of citizens of the United States, and 
may hâve the effect of depriving the plaintiff and other taxpayers 
of property and liberty, without due process of law. 

The bill prays for an injunction to restrain the défendant from levy- 
ing a sehool tax and for gênerai relief. 

®=3For other cases see saine topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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The answer does not deny any of the material averments of the 
bill, which, however, are admitted by agreement filed. It does 
contain the averment, however, that in a certain proceeding insti- 
tuted by one Jacob Minsinger, a taxpayer and résident of the city 
of Pittsburgh, in the court of common pleas No. 3 of Allegheny coun- 
ty, at No. 222 August term, 1911, and certain proceedings had in the 
Suprême Court of the state of Pennsylvania, upon appeal of said pro- 
ceedings, as the same are reported in Minsinger v. Rau, 236 Pa. 327, 
84 Atl. 902, Ann. Cas. 1913E, 1324, the same questions were raised as 
in the présent bill and by said Suprême Court decided. 

By référence to that case it is found that the Suprême Court had 
before it the questions as to whether the School Code was in violation 
of any provision of the Constitution of Pennsylvania, and the spécial 
constitutional questions raised in this case. The Suprême Court of 
Pennsylvania decided ail the questions against the contention of the 
plaintiff in the bill. The décision of that court that the act of As- 
sembly does not violate the terms of the Constitution of Pennsylvania 
should be accepted by this court as conclusive upon that particular ques- 
tion. It is, of course, not conclusive upon this court upon the ques- 
tions whether the Code is in contravention of the Constitution of 
the United States. 

[ 1 ] As to the alleged violation of article 4, § 4, of the Constitution, 
little need be said. As to whether the state of Pennsylvania bas been 
guaranteed a republican form of government by the United States is 
a question which is not difficult of décision. That the state bas a 
republican form of government is a matter of such common knowl- 
edge that this court is affected thereby. Moreover, whether a re- 
publican form of government bas been guaranteed to any particular 
state is a matter for Congress only to décide. Luther v. Borden, 7 
How. 1, 12 L. Ed. 581. Further, âiere does not seem to be any case 
which is authority for the proposition that an act of the Législature 
of the state, with a republican form of government and so recognized 
by Congress, can be held invalid under the provisions of article 4, § 
4, of the Constitution. 

[2] With respect to the contention that the levy of the tax by the 
défendant, and the conséquences thereof, are without due process of 
law and deprive the plaintiff and other taxpayers of the equal pro- 
tection of the law, some observations should be made. Section 524 of 
the act provides : 

"The total annual school tax levy, made In any one year by any school dis- 
trict, * * » shall not be less than five nor more than six mills on the 
dollar of the total assessment of ail property assessed and certified for taxa- 
tion therein." 

After quoting that section, the opinion of the Suprême Court of 
Pennsylvania proceeds to state : 

"Practically the Législature itself bas fixed the tax levy at a maximum of 
six mills, and simply leaves to its agents the privilège of collectlng not less 
than five mills in any one year. This cannot properly be objected to as un- 
republican or as an unlawlul délégation of législative power to an unrepresen- 
tative body." 
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Briefly, plaintiff's contention with respect to this branch of the 
case is that the School Code makes no provision for appeal or contest 
by the taxpayer, and therefore deprives him of a constitutional right. 
But section 531 of the Code makes the levy "subject to like provi- 
sions and restrictions, as exist and shall exist in the cases of ail other 
taxes assessed in this commonwealth." In view of this provision, the 
gênerai procédure in the matter of taxation should be considered. It 
will be noticed that the amount to be paid by the taxable is based 
upon the assessment of property. Property owners receive notice of 
the assessment of their property for taxation. Either actual notice 
is given thetn, or constructive notice is given by législative action fix- 
ing the time at which the assessment is to be made. The property 
owner having been notified, he may be heard upon the propriety of 
the assessment and may appeal therefrom to the courts. Again, pro- 
ceedings to recover unpaid taxes are not instituted until after public 
notice by advertisement is given, and until after a claim therefor is 
filed in the prothonotary's office of the proper county. Upon said 
claim in said office a writ of scire facias issues, to which, after service 
thereof by the sherifï, an affidavit of défense may be filed. 

There is another remedy which the taxpayer may hâve in Penn- 
sylvania, and that is by a bill in equity to restrain the collection of 
taxes illegally assessed against his property, for Pennsylvania bas 
not yet appUed to its citizens the strict rule of the United States that 
taxes must be paid in tlie first instance, after which, under certain 
conditions, suits may be instituted to recover the same. 

Without further élaboration, it is sufficient to state that this court 
finds nothing which would justify the plaintifif in believing that any 
of his constitutional rights bave been invaded. 

The bill must be dismissed. 



UNITED STATES v. OPPENHEIM et al. 
(District Court, N. D. New York. November 30, 1915.) 

1. Cbiminal Law <g=>863 — Instbdotions — Fitbtheb Insteuctions after Re- 

TIKEMENT OF JtJBT. 

A fédéral court may properly give addltlonal instructions to a jury 
which has returned into court and reported its inability to détermine cer- 
tain questions of fact, and in doing so may call attention to ail or any part 
of the évidence bearlng on such questions and state the contentions of the 
parties with respect to its bearlng and weight. 

[Ed. Note.— For other cases, see Crimlnal I^aw, Cent. Dig. §§ 2065-2067 ; 
Dec. Dig. <S=>863.] 

2. CotJBTS <®=a374 — FEDERAL COTJETS STATK LAWS OB RULES GOVERNING PRO- 

CEDURE. 

With respect to the charglng of juries a fédéral court Is not afCected 
by state statutes or rules of procédure. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 981, 982; Dec. 
Dig. <S=>374.] 

i®=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexes 
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8. CkiminaI/ Law ®=>760 — ^Insteuctions — Weight and Effect of Evidence. 
A court in its charge may illustrate the manner In which a fact may be 
proved other than by direct évidence by stating a hypothetical case. 

[Ed. Note. — For otlier cases, see Criminal Law, Cent. Dlg. § 1749 ; Dec. 
Dig. <@=3760.] 

4 WiTSESSEs <®=>277 — Evidence — Admissions — Pbivileoe. 

A défendant in a criminal case, vrho testifles In beialf of hlmself and 
other défendants, may, when it is proper cross-examination, be asked as to 
a written statement voluntarily made by him to the district attorney prlor 
to any charge against hlm relatlng to the gênerai subject-matter, or If he 
did not testify to certain facts before a grand jury, other than the one 
which afterward indicted him, after expressly waiving immunity in 
writing. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dlg. §§ 925, 979-983 ; 
Dec. Dig. <S=>277.] 

6, Ceiminal Law <S=»736 — Evidence — Admission by Accitsed. 

When it becomes a question of fact whether or not a confession or ad- 
mission was voluntary, the same is admissible in évidence, and the jury 
is to détermine the fact, and what crédit they will give the statement 
made. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 1219, 1220, 
1221, 1701, 1702, 1705, 1716 ; Dec. Dig. <S=736.] 

6. Witnesses ®=»305 — Privilège of Accused in Ceiminal Cases — Ceoss-Bx- 
amination. 

Where the défendant in a criminal case takes the stand and testifles, he 
waives his constitutional privilège of silence, and may be cross-examined 
with the same latitude as other witnesses. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dlg. §§ 1053-1057; 
Dec. Dig. ®=>305.] 

Criminal prosecution by the United States against Baron Eugène 
François Oppenheim, Howard G. Rcgers, and Richard Murphy. On 
motion for new trial and in arrest of judgment after conviction, on 
exceptions to remarks to the jury by the court on the jury coming in 
for further instructions after having been out for at least 24 hours. 
Motion denied. 

Costello, Burden, Cooney & Walters, of Syracuse, N. Y., for de- 
fendants Oppenheim and Rogers. 

Charles N. Bulger, of Oswego, N. Y., for défendant Murphy. 

Frank J. Cregg, Asst. U. S. Atty., of Syracuse, N. Y., and Wrisley 
Brown, Sp. Asst. Atty. Gen., of Washington, D. C. 

RAY, District Judge. In this case, after a prolonged trial of seven 
weeks, with long sessions, including one or two Saturdays, and two 
whole days devoted to summing up by counsel, and after a lengthy 
charge occupying about five hours, including the considération of 
numerous requests, the jury informed the court the second time that 
it desired further instructions. Thereupon the marshal was directed 
to bring the jury into court, whereupon the following occurred: 

"Well, gentlemen, is there anything the court can do? Any further charge 
or instructions? 

"The Foreman: We hâve looked the évidence over, and worked hard over 
It, and seem to be divlded, and it does not look as if we could agrée. 

®=»For other cases see same tapie & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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"The Court: Well, on the questions ot law, divided on the questions of 
law, légal questions? 

"The Foreman: On questions of évidence. 

"The Court: Anything I could call your attention to, gentlemen, in regard 
to the evï&ence? Is it in regard to the weight of the évidence, or what the évi- 
dence is? 

"The Foreman: We vcould llke to know the tlme when — the évidence as to 
when Howard J. Eogers [one of the défendants] first Unew that there had 
been money appropriated f rom the bank ; and also Baron Oppenhelm [another 
défendant]." 

The indictment in count 1 charged a conspiracy between Wm. T. 
Brice, a clerk, and sometimes acting teller, in the First National Bank 
ofi Amsterdam, and the défendants on trial, Oppenheim, Rogers, and 
Murphy, to abstract and also to misapply the funds and crédits of 
said bank for the benefit of ail ; Brice to do the actual abstracting 
and misapplication, and the others to aid and abet him in so doing, 
ail sharing in the funds and crédits so illegally obtained. It is not 
disputed that the bank was short some $180,000, or that something 
like $69,000 of this shortage was obtained from the bank mainly by 
means of checks drawn on the bank by Murphy, and by Murphy as 
attorney, and by "Brice-Riley Realty Company, Murphy, Vice Prési- 
dent," and by Oppenheim and by Rogers on many occasions, and 
paid from the funds and crédits of said bank without its knowledge, 
or that of its board of directors, through the artifices and manipula- 
tions and concealments and false entries of Brice in the bank. Neither 
of thèse persons had any account in the bank, except that Brice had 
opened a false account for Rogers in "the loose leaf" ledger to aid 
in the abstraction, etc. 

The other counts in the indictment, some 500 or 600 of them, charged 
that Brice either abstracted or misapplied the funds of the bank, and 
that Oppenheim, Rogers, and Murphy aided and abetted him in so 
doing. On some occasions money was taken out by Brice directly and 
passed over to some one of the otlier défendants. Brice testifïed as 
a witness for the government, and testified that at a time early in 
1911 he in substance informée! the other défendants that the money 
must come from the bank and was coming from the bank. It was, 
of course, necessary to corroborate Brice, and admissions and state- 
ments of Murphy and Rogers were used, as were the letters of Rogers, 
Oppenheim, and Murphy, in addition to the checks themselves. A 
visit of Oppenheim to Amsterdam to obtain money from Brice, and 
during which visit he obtained money from Brice, was proved, as 
was a visit made by Rogers to that place, and what occurred; also 
many visits by Murphy. Scores of letters written by Rogers and 
Murphy were in évidence, and one at least written by Oppenheim. 
The story of the visit by Oppenheim to Brice at Amsterdam as de- 
scribed by Brice differed in some respects from that told by Oppen- 
heim, but both agreed that the visit was to obtain money through 
Brice; that Oppenheim went to the bank, but that no business was 
transacted there or discussed there; that they went to the engine 
house of the fire department of the city and there conversed; that 
an appointment was made to meet at a hôtel, and that later they did 



UNITED STATES V. OPPENHEIM 223 

meet there, and that then Brice got the money, he says, f rom the bank 
without its knowledge, and took it to the hotel and delivered it to 
Oppenheim, who gave a receipt. Brice claimed this money came f rom 
the bank improperly, and that Oppenheim then knew it. Oppenheim 
claimed it was a mère loan from Brice, a man of wealth, he supposed. 

It is unnecessary to go into or give the détails of the transaction. 
The défendants ail claimed that the money, aggregating some $69,000, 
came as loans from Brice and from his personal funds, and that they 
had no knowledge of the fact that Brice was improperly and illegally 
taking the money from the bank. The govemment contended that 
the défendants knew it was coming from the bank illegally, and that 
the défendants aided and abetted, incited, and at times coerced Brice 
to take the money through f ear of disclosure by them and promises of 
speedy profits and returns from promotion enterprises in which the 
défendants were concerned and engaged and a share of which was 
promised Brice. To answer the question propounded by the jury as 
to what the évidence was as to when Rogers and Oppenheim first 
knew that money had been or was being taken from the First Nation- 
al Bank of Amsterdam, it was essential to call attention to what proof 
is neçessary to make out knowledge, and also to the évidence bearing 
on that question of knowledge. The checks were drawn and the 
money taken, almost entirely, in comparatively small amounts during 
a period of nearly three years. The court, in view of the letters and 
documents, could not say to the jury that Rogers first knew at one 
time or at another time, and the same was true as to Oppenheim. It 
was for the jury to détermine, on ail the pertinent évidence, first did 
they or either of them know Brice was improperly taking this money 
from the bank ; second, did they aid and abet him, incite and encourage 
and procure him to do so, and if they or any one of them did know, 
when did the défendant having knowledge at any time first become 
possessed of that knowledge. 

The court proceeded, therefore, to indicate the modes of proof by 
which knowledge may be shown, and then went very briefly over the 
çlaims of the government as to what had been shown, and by what 
évidence as to the time when Rogers and Oppenheim obtained their 
knowledge, if any, that the money was coming from the bank. The 
jury was repeatedly told that the matters stated were the contentions 
of the government, and that it was for the jury to say when the re- 
spective défendants first knew the money was being abstracted or 
misapplied. The jury came in for instructions on two occasions, and 
had been distinctly told that, inasmuch as Brice was alleged to be a 
conspirator, one or more of the défendants on trial might be found 
guilty on the conspiracy count and the others acquitted, and that on 
the other counts one or ail the défendants on trial might be found 
guilty, or that some one or ail might be found guilty on some of the 
counts and acquitted on the others, depending on when such défend- 
ants repectively had knowledge that Brice was taking the money from 
the bank or misapplying its crédits illegally. 

In connection with directing the attention of the jury to the claims 
of the government and the letters ref erred to the f ollowing took place : 
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"Mr. Costello: I also except to wliat you sald In référence to the lettera 
written by Mr. Rogers and each of them. 

"The Court: Yes. 

"Mr. Costello: I also ask you to state at tMs time — 

"The Court: No; this is no ttme for requests. 

"Mr. Costello, contlnuing: In connection with what you hâve already stated, 
that the défendants' évidence should be taken into considération. 

"The Court: I hâve told the jury many times, of course, to take Into con- 
sidération ail the évidence in the case, the évidence given by the défendants, 
and I tell them rlght hère, in connection vclth what I hâve said,that they hâve 
heard the explanation given by Rogers, and the explanations, of course, given 
by Murphy, and the explanations given by Oppenhelm. The question is, of 
course, whether they explain." 

Then, after referring to the contentions, the court said: 

"It is for you to say, gentlemen. Take the letters as a whole, as I told you 
before, and the surrounding circumstances and conditions." 

Then, after referring to another contention, the court said : 

"I hâve tried to call your attention to that, gentlemen, very pointedly, to 
what the government contends. It la a question of fact for you as intelligent 
men." 

Then later again : 

"Mr. Costello: I would like to ask your honor to charge the Jury that the 
answer to their question of when Kogers or Oppenhelm knew is a question a£ 
fact for them, to be determined from ail the évidence. 

"The Court: I hâve stated that very many times." 

Then later the court again said: 

"Of course, gentlemen, you understand that the questions of fact are for 
your décision, and the questions of law for the court. The weight of évi- 
dence is for you, subject to the rules of law which I hâve given you." 

Then later: 

"Thèse défendants are on trial for something that may lavolve their liber- 
ty, and of course that you are to hâve in mind In weighing their évidence. 
Brice is jolntly indicted with them. The situation is as I bave stated. Haa 
that induced him to glve false or colored testimony? Hâve ail that in mind, 
the probabilities and the improbabilities, the reasonableness and the unrea- 
sonableness of the stories told, in view of the light of ail the other facts and 
circumstances in the case — the naturalness or the unnaturalness. In view ofl 
the circumstances, the things done, etc. AU of that is for the jury to consider 
In arriving at a décision and determining what the truth is, unbiased, as I 
hâve told you, and unprejudiced, without passion, without fear, unafEected by 
sympathy; that is, in deciding what the facts are. A man without human 
sympathy is not, I might say — my opinion, I will put it — not a fit member of 
.Society, because he would be cruel and heartless, and might be restrained only 
by his fear, perhaps, or judgment. But we are not — the judge on the bench 
is not to be swayed by it in stating the law ; the jury, in deciding the facts, 
is not to be swayed by it or consider it. What are the facts? What is the 
truth? And with the conséquences, as I bave said before, I thlak, to thèse 
défendants, with that you bave nothing to do. That is with the court and 
the pardoning power. It is for you to say what the truth is as honest, intelli- 
gent citizens, called upon to exercise your good judgment in weighing and 
considering évidence and giving weight to It, that which commends itself to 
your belief. I thlak that Is ail that I need to say to you now, gentlemen, 
ïou may retire. 

"Mr. Costello: I désire to except to your honor's remarks as made since my 
former exception. 

"The Court: Oh, yes." 
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The jury in the main charge had been plainly told that the burden 
of proof was on the government, that guilt must be established on 
ail the évidence beyond a reasonable doubt, and that the défendants 
were entitled to the benefit of every reasonable doubt, and that the 
évidence must be inconsistent with the innocence of the défendants, 
and if just as consistent with innocence as guilt then the défendants 
should be acquitted ; also that défendants and each of them was pre- 
sumed innocent until proven guilty, and that such presumption ac- 
companied the défendants ail through the trial, and at every stage 
of it, and on ail questions necessary for the government to establish, 
and until overcome by évidence which satisfied the jury of the guilt 
of the défendants beyond a reasonable doubt; also that ail questions 
of fact were for the jury to décide, and questions for them. This had 
ail been stated a second time in the main charge in response to re- 
quests submitted by the défendants. 

As to défendant Oppenheim's knowledge that the money was taken 
from the funds and crédits of the bank, the government had shown 
by the défendant Murphy when on the stand that on one occasion, 
after he (Murphy) knew that Brice was short in his accounts at the 
bank, Murphy went into Oppenheim's office and informed him that 
Brice was short in his accounts at the bank, and that Oppenheim said 
nothing, showed no surprise, and soon thereafter drew a check or 
checks on the bank, having no account there, and induced Brice to 
cause them to be paid, which was done from the funds of the bank 
without its knowledge. The claim and contention of Oppenheim 
was that he was borrowing of Brice; that Brice had agreed to loan 
him money as a favor when he wanted it, and that he honestly be- 
heved Brice was a man of wealth and teller or cashier in the bank. 
The défendant Oppenheim, as a witness on his own behalf, flatly 
contradicted Murphy as to this interview and conversation. The gov- 
ernment contended that from this conversation Oppenheim, in the 
light of other facts and circumstances, was informed that Brice was 
taking money from the bank improperly to meet the demands of the 
défendants, and that at this time, if not before, Oppenheim was in- 
formed and must hâve known that the money he was obtaining from 
Brice was coming from the funds of the bank, and that, as Oppen- 
heim showed no surprise, it was some évidence that he already knew 
Brice was taking money from the bank, as Brice "had testified. On 
this subject, when the jury was in for instructions the second time, 
the court said: 

"Novv, gentlemen, the défendant Murphy, the government says that he 
shows every purpose possible to shield aud cover the other défendants. That 
Is the way they put it. He shows every disposition not to say anything that 
would harm them or be against them ; but he says that in January, as I 
bave called youi( attention, that Oppenheim was told directly. So that he 
then knew and that he did not say a word, evineed no surprise, when told tliat 
Brice, who had been helping them ail, voluntarily advancing money, Brice, 
a man of wealth, thought by ail of them to be wealthy, that Brice, who had 
been helping them ail, helping Rogers, a member of the flrm of Oppenheim & 
Ce, been helping Murphy, not a member, was short at the bank. Murphy 
knew that, and the claim is they ail knew it when Brice was advancing the 
money to Oppenheim & Co. to the amount of a great many thousand dollars, 
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as evldenced hère by the papers and notes. Now, gentlemen, Murphy says fhat 
Oppenheim was silent when he went in there and told Oppenheim that Brice 
■was short — in substance, I won't repeat the language — short in bis accounts 
at the bank; that he was in trouble. Of course, it is assumed that Oppen- 
heim, a financial man, who had been engaged in flnancial matters ail his life- 
time, connected wlth banking houses ail his lifetime, the government says that 
the jury should understand what that meant; that it would indicate to a 
man of that character trouble between the bank and Brlce because he was 
short in his accounts, and that that would mean trouble because under the 
statute it Is not a mère indebtedness — it is using the money of another unlaw- 
fuUy and improperly. The government claims that when Murphy told Oppen- 
heim that, told Oppenheim, the man that Brice had helped to the amount of 
thousands of dollars to him personally and to others and to the flrm of , whlch 
he was a member, and then to others, when he told him that, that if Oppen- 
heim had been ignorant of the fact, had not already known It, that he would 
hâve evinced some surprise, said something. Now, bas Murphy, connected 
with this case as he is — ^lias Murphy corne hère and committed perjury against 
Oppenheim ? Has he come hère and told a willful lie, and shielded him In ail 
other respects? the government says. That is their contention. It is for y ou 
to say. The government says that it was substantially in a way an admission, 
his mère silence, his showing no surprise, that he did know the facts. Of 
course, there is évidence hère that on at least one or two occasions he was told 
the same thing. That other évidence came from Brice, and défendants say 
you should pay no attention to it. I hâve been speaklng of the évidence from 
other sources in the main." 

This was excepted to by Judge Bulger in behalf of the défendant 
Murphy. The gênerai proposition presented on the argument is that 
when the jury came in for instructions the second time, after having 
been out over 24 hours, and presented the questions as to which they 
desired information, the court had no lawful right to go over any part 
of the évidence, and state the claims of the respective parties, and 
quote from the letters of Rogers. 

[1] The jury was not sent for by the court, but was brought in 
for further instructions pursuant to its request. The jury indicated 
the question on which it desired information. The court could not 
fix a definite time when either défendant had knowledge, but only 
call attention to the évidence and claims of the government, so as 
to enable the jury to fix the time in case they found the défendants 
had knowledge at any time. The court had the right to recall the 
jury, and give further instructions, and comment on the évidence; 
and it was not the duty of the court, nor necessary for it, to re- 
capitulate ail the évidence on a given point or points, or the whole 
case, and the court had the right to go to the extent even of expressing 
an opinion on the facts (which it did not do), so long as the ultimate 
décision of the facts was left to the jury. Allis v. United States, 155 
U. S. 117, 123, 124, 15 Sup. Ct. 36, 39 L. Ed. 91; Vicksburg & 
M. R. Co. V. Putnam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 30 L. Ed. 
257; Nudd et al. v. Burrows, 91 U. S. 426, 439, 23 h. Ed. 286; 
Simmons v. United States, 142 U. S. 148, 155, 12 Sup. Ct. 171, 35 
L. Ed. 968; Young v. Cortigan (C. C. A. 6th Circuit) 210 Fed. 442, 
443, 127 C. C. A. 174; .Suslak v. United States (C. C. A. 9th Circuit), 
213 Fed. 913, 919, 130 C. C. A. 391 ; Young v. Corrigan (D. C.) 208 
Fed. 431, 436; Allen v. United States, 164 U. S. 492, 494, 17 Sup. Ct. 
154, 41 E. Ed. 528; Wiborg v. United States, 163 U. S. 632, 656, 
16 Sup. Ct. 1127, 1197, 41 E. Ed. 289; Williams v. Conger, 125 U. 
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iS. Z^^T, 8 Sup. Ct. 933, 31 L. Ed. 778; Lovejoy v. United States, 
128 U. S. 171, 173, 9 Sup. Ct. 57, 32 L. Ed. 389; Rucker v. Wheeler, 
127 U. S. 93, 8 Sup. Ct. 1142, 32 L. Ed. 102. 
In Allis V. United States, supra, it was expressly and distinctly held : 

"It Is common practice and no error to recall a jury, after they hâve been in 
délibération for a length of time, for the purpose of ascertaining what diffl- 
cultles they hâve in the considération of the case, and of making proper ef- 
forts to assist them in their solution, and the time at which such recall shall 
be made must be left to the discrétion of the trial court. • * * The rule 
repeated that in a fédéral court the presiding judge may express to the jury 
his opinion as to the weight of évidence. In making such a statement he is 
under no obligation to recapitulate ail the items of the évidence, nor even ail 
bearing on a single question." 

In the opinion of the late lamented and able Mr. Justice Brewer 
(no dissent), the court (155 U. S. at pages 123, 124, 15 Sup. Ct. at 
page 38, 39 L. Ed. 91) said: 

"It is a familiar practice to recall a jury after they hâve been in délibération 
for any length of time for the purpose of ascertaining vehat difficulties they 
hâve in the considération of the case, and of making proirer efforts to assist 
them in the solution of those difficulties. It would be startling to hâve such ac- 
tion held to be error, and error sufflcient to reverse a judgment. The time 
at which such a recall shall be made, if at ail, must be left to the sound dis- 
crétion of the trial court, and there Is nothing in the record to shovr that 
the court, in the case at the bar, abused this discrétion or failed to walt a rea- 
sonable time for the considération of the case by the jury under the charge as 
already given. So far as 'arguing the testimony' is coneerned, the only part 
of the charge that can be considered as even tending in that direction was 
that part referring to the question of intent. We see nothing in this of which 
any just eomplaint can be made. The illustration given by the court was 
apt and fair, and If it bore hardly upon the défendant it was only because the 
transaction, with which he was charged, was one of like character and indica- 
tive of the same intent. The illustration was put in the form of a question, 
and no affirmation was made as to the intent that must be presumed there- 
from. Even if it contalned an expression of opinion, such expression is per- 
missible in the fédéral courts. Simmons v. United States, 142 U. S. 148 [12 
Sup. Ct. 171, 35 L. Ed. 968] ; Doyle v. Rallway Co., 147 U. S. 413 [13 Sup. Ct. 
333, 37 L. Ed. 223]. So far as respects the eomplaint that the court stated 
part of the testimony on a certain point without stating ail, we know of no 
rule that eompels a court to recapitulate ail the items of the évidence, nor 
even ail bearing upon a single question, There was no intimation that ail 
the testimony bearing upon any particular point was stated. On the contrary, 
the plain déclaration was that there was other testimony than that mention- 
ed, and the jury was admonlshed to give that not mentioned as fuU and 
careful considération as that mentioned." 

In Vicksburg & M. R. Co. v, Putnam, 118 U. S. 545, 7 Sup. Ct. 1, 
30 L. Ed. 257, the court held: 

"At a trial by jury in a court of the United States, the Judge may express 
his opinion upon the facts. The expression of such an opinion, when no 
rule of law is Incorrectly stated, and ail matters of fact are ultimately sub- 
mitted to the détermination of the jury, cannot be reviewed by writ of er- 
ror ; and the powers of the courts of the United States in this respect are not 
controlled by state statutes forbidding judges to express any opinion upon 
the facts." 

In the opinion by the late lamented and able Mr. Justice Gray the 
court (118 U. S. at pages 553, 554, 7 Sup. Ct. at page 2, 30 E. Ed. 
257) said; 
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"In the courts of thé United States, as in those of England, f rom wlilch our 
practlce was derived, the Judge, in submitting a case to the jury, may, at hls 
discrétion, whenever be thinks it necessary to assist them in arriving at a 
iust conclusion, comment upon the évidence, call their attention to parts of 
it which he thinks important, and express his opinion upon the tacts; and, 
the expression of such an opinion, when no nile of law is incorrectly stated, 
and ail matters of fact are ultimately submitted to the détermination of the 
jury, cannot be reviewed on writ of error. Carver v. Jackson, 4 Pet 1, 80 [7 L. 
Ed. 761] ; Magniac v. Thompson, 7 Pet. 348, 390 [8 L. Ed. 700] ; Mitchell v. 
Harmony, 13 How. 115, 131 ; Transportation Line v. Hope, 95 U. S. 297, 302 
[24 L. Ed. 477] ; Taylor on Evidence (8th Ed.) § 25. The powers of the courts 
of the United States in thls respect are not controUed by the statutes of the 
State forbidding judges to express any opinion upon the tacts. Nudd v. Bur- 
rows, 91 U. S. 426 [23 L. Ed. 286] ; Code of Georgia, § 3248. The exceptions to 
so much of the judge's charge as bore upon the llability of the défendant 
cannot therefore be sustained." 

In Lovejoy v. United States, supra, the court said: 
"It is established by repeated décisions that a court of the United States, In 
submitting a case to the jury, may at its discrétion express its opinion upon 
the facts, and that such an opinion is not reviewable on error, so long as no 
rule of law is incorrectly stated and ail matters of fact are ultimately submit- 
ted to the détermination of the jury." 

[2] And in thèse matters the statutes, rules, and practice of the 
state and state courts of the state in which the case is tried hâve no 
application. Nudd v. Burrows, 91 U. S. 426, 23 L. Ed. 286; In- 
dianapolis, etc., R. Co. v. Horst, 93 U. S. 291, 23 L. Ed. 898; Vicks- 
burg, etc., v. Putnam, 118 U. S. 545, 553, 7 Sup. Ct. 1, 20 L. Ed. 257; 
Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct. 387, 38 E. Ed. 224; 
Chateaugay, etc., Iron Co., Petitioner, 128 U. S. 54, 9 Sup. Ct. 150, 
32 E. Ed. 508. 

[3] The court illustrated the mode in which a fact may be proved 
to exist, short of actually seeing the thing or acts which causes or 
caused an existing condition, by referring to the fact that to an 
intelligent man it may be proved that the sun is shining by having him 
look tiirough the window and see that it is broad daylight and that 
there are no artificial lights in the vicinity, where such observer knows 
the différence between sunlight and artificial light, even if he can- 
not see the sun. The court said : 

"There are différent ways of knowing a thlng or a fact. It is not necessary, 
for instance, for a man to see the sun ta order to know that the sun is shin- 
ing, or if the curtain is dovpn, and he cannot see the sun himself, but he caa 
see that it is broad daylight, and that there are no artificial lights around, 
if he knows the différence between an artificial light and its effect and eun- 
shine, and so on, he might arrive at a correct conclusion that the sun was 
shining, even if he didn't look ont and hâve the sun there In his face. So, 
gentlemen, as to knowing a thing, or that a fact exists, as, for instance, this 
money was coming out of the bank, the governmeut contends that aside from 
any expressed words, that as to Oppenheim and as to Eogers, if I remember 
rightly, the évidence shows that they knew and must hâve known that this 
money was coming out of the bank In the case of both of them, and espeeially 
in that of Rogers, that it was indicated in his letters, shown in his letters. I 
call your attention, gentlemen, on that question to the contention of the 
govemment." 

In Allis V. United States, 155 U. S. 117, on page 120, 15 Sup. Ct., 
on page 37 (39 L. Ed. 91), the court, in charging the jury used this 
illustration : 
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"And If he caused thèse entries to be made, with what intent dld he do ho? 
If a customer or friend of yours, who owed you $40,000 on account, should 
come to you and tell you that he had deposited $50,000 to your crédit in the 
German National Bank of Little Eock, and that he wanted a receipt for the 
$40,000 that he owed you and wanted a crédit for the other $10,000, and you 
should give hlm the receipt and the crédit, and should subsequently leam 
that he had never deposited one dollar in that bank for you, with what intent 
would you conclude he had made thèse statements? Would you thinlî It was 
with an honest purpose, or with some intent to injure or defraud you?" 

This was held proper, and the court said : 

"Even if it contained an expression of opinion, such expression Is permissi- 
ble in the fédéral courts. Simmons v. United States, 142 U. S. 148 [12 Sup. 
et. 171, 35 L. Ed. 968] ; Doyle v. Eailway Oo., 14T U. S. 413 [13 Sup. Ot. 333, 
37 L. Ed. 223].» 

In Instructions to Juries, by Blashfield, § 35, page 78, it is said, 
citing scores of cases: 

"It Is not a violation of the mie against the assumption of facts In instruc- 
tions for the court to assume facts merely in order to illustrate the applica- 
tion of a proposition of law pertinent to the case. Thls is a common practiee, 
and no intelligent jurer can be misled by such illustrations." 

In this case, after seven weeks of trial, extensive statements by 
the défendants as witnesses in their own behalf, and the introduction 
in évidence and reading to the jury of scores of letters, it was im- 
practicable and unnecessary for the court to read or call attention 
in détail to ail the évidence in the case even in the main charge. In 
Allis v. United States, 155 U. S. 117, 15 Sup. Ct. 36, 39 L. Ed. 91, 
the couTt held that: 

"There is no error where an Instruction gives part of the testimony on a 
certain point witliout gimng ail of it, since there is no rule compelllng a 
court to reeapitulate ail the items of the évidence, nor even ail bearing upon a 
single question." 

Hère by consent the jury had beèn furnished ail the letters and 
ail exhibits, and presumably had read them. They had been read to 
the jury in the présence of the court also during the trial. AU the 
court could do by way of ansvvering the inquiry of the jury was to 
call attention to the salient points in the évidence which pointed to 
knowledge on the part of the défendants that the money was coming 
from the bank, and not from the private funds of Brice, and the 
time when the défendants gained such knowledge. 

As bearing on this it was proper to call attention, not only to the 
visits of Oppenlieim and Rogers to Amsterdam, but to the letters 
written by Rogers to Brice, containing such expressions as : 

"I want to talk to you to-morrow about the checks, so as to see just what 
can be doue and hâve you send the money for the salaries. Can you be at the 
Warner at 5 p. m.? We can talk more freely then." And: "So keep mum 
yourself about it." And: "I know where the Amsterdam money came from, 
and I want to get it back to you. I don't need to feed it through him." And: 
"Do for God's sake stand by for one final attack. I will save you as much as 
possible, but I hâve to hâve the safety valve once in a while." And: "Thank 
the Lord I hâve got my money fixed for Monday. Had to do it on long distance 
phone, but I got it. Now you must arrange temporarily to hold that check for 
$30. It wlU probably be in to-morrow, whether it cornes direct or from some 
other banlc Please arrange to intercept and hold it" 
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— and which letters mostly, if not ail, were written with référence 
to checks drawn by Roger s on the First National Bank of Amster- 
dam, where he had no account. The court, in mentioning them, 
called attention to the contention of the government and to the ex- 
planation of Rogers, finally stating to the jury: 

"Now, gentlemen, It Is ail for you to consider;" and, "Now, gentlemen, 
what Is the signlflcance of thèse letters?" and, "It is for you to say, gentle- 
men; that is the contention of the government, and take into considération 
many of thèse phrases [in the letters] to which I hâve called your attention, 
and say what they mean." 

As before stated, the jury was also told to consider the entire 
contents of the letters, and ail the surrounding conditions and at- 
tendant circumstances, in determining their true meaning. The court 
expressed no opinion, unless it may be inferred it had an opinion 
that thèse letters, and particularly thèse expressions, indicated knowl- 
edge on the part of Rogers that the money he was obtaining on thèse 
checks drawn on the bank and directing the bank to pay them came 
from the bank, instead of the private funds of Brice, and were évi- 
dence on that subject proper for the considération of the jury in 
determining when Rogers first knew the money was coming from 
the bank, if he ever knew. Clearly the letters were compétent and 
pertinent évidence on that subject, and as clearly the court per- 
formed its duty in submitting them to the considération of the jury 
and in calling attention to the expressions relied on by the govern- 
ment, and in repeatedly submitting it to the jury to tind and décide, 
in view of ail the évidence, what the letters and expressions meant, 
and what fact, if any, in connection with the other évidence, tliey es- 
tablished. The court did not indicate any opinion whether or not the 
évidence and letters together established such knowledge, but neces- 
sarily, by submitting tliem to the considération of the jury and call- 
ing attention to the contention of the government, in substance said 
they had a tendency to establish such knowledge. Otherwise, it would 
hâve been the duty of the court to withdraw them from the considér- 
ation of the jury entirely. The probative weight and force of the 
letters was left to the jury, as well as the question whether they 
had any. The conduct of the trial on the part of the government was 
eminently fair, and the défendants as witnesses were given the widest 
latitude in explaining their intent and meaning, and in presenting every 
fact bearing on the questions at issue. 

In a trial of this character, évidence compétent against one or more 
of the défendants, and not against the other or others, was ofïered 
and admitted. The jury was cautioned, when it was received, that 
such évidence, admitted against one or two, must not be considered 
as against the others or the other, as the case may hâve been, and 
this was repeated in the charge. Jurors are presumed to observe 
and obey the instructions of the court. 

[4] The défendant Murphy claims that his constitutional rights 
were invaded by questions calling on him to state whether or not be- 
fore a prior grand jury (not the one which found the indictment on 
which défendants were being tried) he gave certain testimony, and 
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whether or not he made a certain written statement at the request of 
the United States attorney (not before the grand jury), ail pertinent 
to the charges contained in the indictment on which défendants were 
being tried. 

The contention of the défendant Murphy is, and he so testified, that 
he was invited to the office of the United States attorney prior to 
the meeting of the grand jury referred to, and told that he would be 
used as the main witness on behalf of the United States, that there 
was nothing on the record against him, and that he was thus requested 
and encouraged and induced to make the written statement referred 
to, and as to which he was interrogated on this trial, and to go be- 
fore the said grand jury (not the one which found the indictment 
on which he was being tried with Oppenheim and Rogers) and give the 
testimony to which his attention was called on this trial. He was not 
contradicted by the United States attorney in thèse regards, but 
when called before the grand jury referred to he in writing stated 
that he was giving his statement voluntarily, and in writing he ex- 
pressly waived immunity before giving the testimony and after 
making the written statement which he gave to the United States 
attorney. On this trial he voluntarily gave évidence in behalf of him- 
self and in behalf of his codefendants. He thus became subject to 
cross-examination. Statements or admissions made by him were prop- 
er subjects of inquiry, unless made under the inducement of fear 
or promises of favor, or were obtained by the government by mislead- 
ing inducements. In 2 Chamberlayne on the Modem Law of Evi- 
dence, § 1479, pp. 1875, 1876, it is said: 

"Confessions, it is said, must be voluntary. Tlie reverse statements, ttiat a 
confession wliicti is involuntary will be rejected, and that a voluntary con- 
fession wlll be received in évidence, are equally ifamiliar, » * * What is 
meant, apparently, is ttiis: A confession, like any other statement offered as 
evidentiary, must, to be admissible, hâve been made because it vcas true. It 
is essential that the speaker should hâve known the truth of ttie matter cov- 
ered by his déclaration and honestly endeavored to state it. An incriminat- 
Ing statement made for some other reason than because it was true, in order to 
gain some advantage or avoid some injury, may not possess thèse éléments of 
admissibility. Such a statement may therefore properly be rejected, often be- 
cause irrelevant. The gênerai ground for rejecting confessions is said to be 
that they are involuntary. The rule of procédure is firmly established that in- 
voluntary confessions will not be received in évidence. The confession made 
under a misleading inducement is therefore said to be involuntary." 

In Wilson V. United States, 162 U. S. 613, 622, 623, 16 Sup. Ct. 895, 
40 L. Ed. 1090, the court said, referring to confessions and admis- 
sions : 

"In short, the true test of admissibility is that the confession is made freely, 
voluntarily, and without compulsion or inducement of any sort." 

At page 622 (16 Sup. Ct. at page 899, 40 L. Ed. 1090), the court 
quoted with approval from Hopt v. Utah, 110 U. .S. 574, 584, 4 Sup. 
Ct. 202, 28 L. Ed. 262, where it was said : 

"But the presumption upon which weight is given to such évidence, namely, 
that one who is innocent will not imperil his safety or préjudice his interests 
by an untrue statement, ceases when the confession appears to hâve been 
made either in conséquence of inducements of a temporal nature, held out by 
one in authority, touclilng the charge preferred, or because of a threat or 
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promise by or In the présence of sueh person, whlch, operating upon the feara 
or hopes of the accused, In référence to the charge, deprives him of that free- 
dom of will or self-control essential to make his confession voluntary within 
the meanlng of the law." 

[5] But when it becomes a question of fact whether or not the con- 
fession or admission was voluntary the same is admissible in évidence, 
and the jury is to détermine the fact and what crédit they will give 
the statement made. Wilson v. United States, 162 U. S. 613, 624, 
16 Sup. Ct. 895, 40 L. Ed. 1090; Commonwealth v. Preece, 140 Mass. 
276, 5 N. E. 494; People v. Howes, 81 Mich. 396, 45 N. W. 961; 
Thomas v. State, 84 Ga. 613, 10 S. E. 1016 ; Hardy v. United States, 
3 App. D. C. 35. In Wilson v. United States, supra, 162 U. S. at 
page 624, 16 ,Sup. Ct. at page 900, 40 L. Ed. 1090, the court held: 

"When there Is a confllct of évidence as to whether a confession Is or Is 
not voluntary, if the court décides that it is admissible, the question may be 
left to the jury veith the direction that they should reject the confession if 
upon the whole évidence they are satisfled it was not the voluntary act of 
the défendant. Commonwealth v. Preece, 140 Mass. 276 [5 N. E. 4941 ; People 
V. Howes, 81 Mich. 396 [45 N. W. 961] ; Thomas v. State, 84 Ga. 613 [10 S. 
E. lOlG] ; Hardy v. United States, 3 App. D. O. 35." 

Murphy is a lawyer of many years' practice and had been a member 
of the Législature of the state of New York. Clearly he was not 
ignorant of his right not to make a statement, or of his right not to 
give évidence before the grand jury. In no sensé was he then being 
examined as a party accused. True, he implicated himself ; but 
according to his written statement he went voluntarily before the 
grand jury, and when there he expressly waived immunity. The prior 
promise of the United States attorney, if it was a promise, to use 
Murphy as the principal witness for the government, accompanied 
by a statement there was nothing against him on the record, was not 
a promise not to prosecute him, and no such promise was made. In 
view of ail the circumstances, it cannot be said as matter of law it 
was an inducement to make the statements or give the évidence, such 
as to make it improper to question him as to admissions then made 
when subsequently on trial on an indictment found subsequently by 
another grand jury at another term of court and when testifying as 
a witness on his own behalf and in behalf of the other défendants 
as to the same gênerai subject-raatter. Thèse prior déclarations and 
statements of Murphy were not offered or given in évidence against 
him as évidence in chief, but only by way of contradiction after he 
had voluntarily gone upon the stand and given évidence in his own 
behalf and that of his codefendants. On redirect Mr. Murphy was 
permitted to state ail the facts relating to and ail the circumstances 
under which he gave the testimony and made the written statement 
to which his attention had been called on cross-examination. 

[6] When Murphy took the stand he waived his constitutional priv- 
ilège of silence and made himself subject to the same rules of cross- 
examination as any other witness. Fitzpatrick v. United States, 178 
U. S. 304, 315, 20 Sup. Ct. 944, 948 (44 L. Ed. 1078) where it is said: 

"Where an accused party waives his constitutional privilège of silence, takes 
the stand in his own behalf, and makes his own statement, it is clear that the 
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prosecutlon has a rlght to cross-examine him upon such statement with the 
same latitude as would be exercised In the case of an ordlnary witness, as to 
tàe circumstances Connecting him with the alleged crime. While no Infer- 
ence of gullt can be drawn from his refusai to avail himself of the privilège 
of testlfying, he has no right to set forth to the jury ail the facts which tend 
In his favor without laying himself open to a cross-examination upon those 
facts. The witness having sworn to an alibi, it was jperfectly compétent for 
the government to cross-examine him as to every fact which had a bearing 
upon his whereabouts upon the night of the murder, and as to what he did 
and the persons with whom he associated that night. Indeed, we know of no 
reason why an accused person, who takes the stand as a witness, should not 
be subject to cross-examination as other witnesses are." 

This case is approved. Sawyer v. United States, 202 U. S. 150, 165, 
26 Sup. Ct. 575, 50 L. Ed. 972, 6 Ann. Cas. 269. 

Section 395 of the Code of Criminal Procédure of the state of New 
York provides as follows: 

"A confession of a défendant, whether in the course of judicial proceedings 
or to a private person, can be given in évidence against him, unless made 
under the influence of fear produced by threats, or unless made upon a stipu- 
lation of the district attorney, that he shall not be prosecuted therefor, but 
is not suflicient to warrant his conviction, without additional proof that the 
crime charged has been committed." 

This rule established by the Code of Criminal Procédure in the 
state of New York is founded on the common-law rules, but is more 
definite and stringent. People v. Mondon, 103 N. Y. 211, 219, 8 N. 
E. 496, 57 Am. Rep. 709. This does not govern hère, but it shows 
the tendency of modem législation. Hère Murphy voluntarily waived 
immunity, and proceeded to write his statement outside of court and 
the grand jury room, and to give his évidence before the grand jury. 
It seems to me clear that he waived his privilège, and that it was 
proper on this trial and on his cross-examination to inquire of him as 
to the statements then made after such waiver. Can it be that a 
person may waive immunity (conceding he has been previously told 
by the United States attorney that tliere is nothing against him on 
the record and that he will be used as the principal witness for the 
government against others), then give his testimony and make and 
deliver written statements to the United States attorney which im- 
plicate him, and then, when on trial on a subsequently found indict- 
ment against himself and others, give évidence in favor of himself 
and others covering the whole proposition involved in his former 
statements, and legally claim that his constitutional rights are invaded 
by asking him if he did not on such former occasion make spécifie 
statements at variance with his présent testimony? 

The witness Brice was in some respects corroborated by Murphy, 
by Rogers, and by Oppenheim. In other respects he was corroborated 
by other witnesses, and also by writings and by the letters referred 
to and letters written by Murphy. I find no substantial or prejudicial 
error. For a long time Oppenheim, Rogers, and Murphy occupied 
the same offices and were shown to hâve acted in concert and for 
their common benefit. On request they aided each other to obtain 
money from this bank through Brice. 

The évidence was clearly sufficient to sustain the verdict of guilty 
on each of the counts submitted to the jury, and the motions as ta 
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each défendant are denied. If, as intimated, a writ of error is desired, 
it will be granted as matter of right, and, if applied for and granted, 
the bail of Oppenheim, a citizen of France, is fixed at $15,000, and 
that of the others at $10,000 each. 



DE BIASI V. NORMANDY WATER CO. (two cases). 
(District Court, D. New Jersey. December 8, 1915.) 

1. Courts <Sx=322 — Jubisdiction of Fkdebal Court — Pleading — Allégation 

or CiTizEKsnip. 

An allégation in a complaint tbat défendant is a corporation duly organ- 
Ized and existing under the laws of a certain state is a sufflcient alléga- 
tion tliat it is a citizen of sueli state for tlie purpose of stiowing jurisdic- 
tion of a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 876-881, 887; 
Dec. Dig. <S=322.] 

2. Masteb and Servant ®=>250%, New, vol. 116 Key-No. Séries— Masteb's 

LlABILITY FOB DEATH OF SERVANT CONSTRUCTION OF STATUTKS. 

The New Jersey Workmen's Compensation Act of April 4, 1911 (P. h. 
1911, p. 134), provides two methods of compensation for the injury or 
death of an employé ; that provided by section 1 being by an action for 
damages for négligence, its provisions being expressly made applicable 
to actions brought under the Death Act of Mareh 3, 1848 (P. L. p. 151), 
while section 2 provides for an élective compensation in accordance with 
a schedule oontained therein. Under such section the liability of the 
employer is fixed, regardless of his fault or négligence, and it is expressly 
provided that section 1 shall not apply where section 2 becomes opera- 
tive, and that every contract of hiring shall be presumed to hâve been 
made with référence to section 2, and shall be governed thereby, unless 
otherwise provided in the contract, or a notice to that effect shall bave 
been given by one party to the other. It is further provided that compen- 
sation thereunder shall not apply to alien dependents not résidents of the 
United States. Held that, on the death of an employé, where nothlng 
had been done to prevent the application of section 2, his adminlstrator 
could not maintain an action against the employer under the Death Act, 
nor, where his only dependents were nonresident aliens, could he recover 
under the Compensation Act; the right being purely statutory. 

3. Trbaties ®=38 — Construction — Right of Action for Wrongful Death. 

Article 3 of the Treaty between the United States and the kingdom of 
Italy, proclaimed November 23, 1871 (17 Stat. 845), which provides that 
the citizens of each country shall receive in the states and territories of 
the other "the most constant protection and security for their persons and 
property and shall enjoy in this respect the same rights and privilèges as 
are or shall be granted to the natives," does not confer on the nonresi- 
dent alien relatives of a citizen of Italy a right of action for his death un- 
der the laws of a state which give such right of action to native rela- 
tives, but expressly deny it to nonresident aliens. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 18; Dec. Dig. 
0=8.] 

4. Treaties <®=»10 — Amendment — Time of Taking Effect. 

An amendment to a treaty Is not rétroactive, and cannot revive a right 
of action which was expressly taken away by a state statute prior to its 
proclamation, although the statute, i£ enacted afterward, would hâve been 
In confllct with the amended treaty. 

[Ed. Note. — For other cases, see Treaties, Cent. Dig. § 10 ; Dec. Dig. 
<S=10.] 

®=»For other cases see same toplo & KEY-NUMBBR in ail Key-Numbeped Dlgests & Indexes 
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At Law. Two actions by Antonio De Biasi, adminîstrator of the 
estate of Giovanni Montanaro, deceased, against the Normandy Water 
Company. On motions to strike out complaints. Motions sustained. 

Charles A. Ludlow, of New York City, for plaintiff. 
McCarter & EngUsh, of Newark, N. J., for défendant 

RELLSTAB, District Judge. The défendant moves to strike out 
the complaints filed in two suits instituted against it by the adminis- 
trator of Giovanni Montanaro, deceased. One of thèse suits is 
founded on an act of the New Jersey Législature, entitled "An act 
to provide for the recovery of damages in cases where the death of 
a person is caused by wrongful act, neglect, or default," approved 
March 3, 1848 (P. L. N. J. 1848, p. 151), and the acts amendatory 
thereof (see 2 Comp. St. N. J. 1910, p. 1907). Hereafter this act will 
be referred to as the "Death Act," and the suit founded thereon as 
the one "to recover damages." The other suit is founded on an act 
of the same Législature, entitled "An act prescribing the liability of 
an employer to make compensation for injuries received by an em- 
ployé in the course of employment, establishing an élective schedule 
of compensation, and regulating procédure for the détermination of 
liability and compensation thereunder," approved April 4, 1911 (P. 
L. N. J. 1911, p. 134), and the acts amendatory thereof. Hereafter 
this act will be referred to as the "Compensation Act," and the suit 
f oimded thereon as the one "to recover compensation." 

In substance, the allégations of the complaints, common to both suits, 
as far as are necessary to be stated on thèse motions, are that the 
deceased, previous to his death, was a résident of New Jersey and a 
citizen of the kingdom of Italy; that the administrator is a résident 
of New Jersey and a citizen of said kingdom; that the défendant 
"is a corporation duly organized and existing under the laws of the 
State of New Jersey"; that the deceased was an employé of the de- 
fendant, and liiat on the Ist of October, 1912, while he "was in the 
employ of the défendant, in and about the prosecution of its work at 
Couvent, Morris county, New Jersey," he received the injuries which 
resulted in his death, which injuries were due, not to any fault of his, 
but solely to the négligence of the défendant; and that the deceased 
left him surviving a widow and four minor children. 

In the suit to recover damages, the Death Act is set out at length, 
and it is alleged that the widow and minor children were dépendent 
upon deceased for their support. The damages are laid at $5,000. 
In the suit to recover compensation, there are the further allégations 
that the death was not due to any willful act or intoxication on the 
deceased's part, and that the sum of $1,567.50 is due plaintiff pursuant 
to the provisions of said Compensation Act. In that suit, the déclara- 
tion al so sets up article 1 of the treaty between the United States of 
America and his majesty the king of Italy, concluded on February 25, 
1913, amending article 3 of the treaty of February 26, 1871. This 
treaty article, thus amended, reads; 

"The cltizens of eaeh of the high contraeting parties shall receive In the 
States and terri tories of the other the most constant security and protection 
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for thelr persons and property and for thelr rights, Including that form of 
protection granted by any state or national law which establishes a civil re- 
sponslbillty for injuries or for death caused by négligence or fault and gives 
to relatives or helrs of the Injured party a rlght of action, whlch right Bhall 
not be restricted on aecount of tbe nationality of said relatives or heirs, and 
shall enjoy in this respect the same rights and privilèges as are or shall be 
granted to natlonals, provided that they submit themselves to the conditions 
imposed on the latter." 

The plaintiff concèdes that the widow and children of deceased are 
alien dependents, not résidents of the United States, that he has but 
one cause of action, and that both thèse suits cannot be maintained. 

[1] A number of grounds are assigned why the complaints should 
be struck out. Those common to both complaints are: Their failure 
to show "that the matter in controversy arises between citizens of 
différent states, * * * [or] between citizens of a state and for- 
eign States, * * * [and] of what state the défendant is a citi- 
zen." The complaints, while alleging that the plaintiff is a citizen 
of a foreign state, fail to allège in terms that the défendant is a citi- 
zen of a state. To déclare that the défendant is a citizen of New 
Jersey, without showing where it was incorporated, would be insuffi- 
cient. A corporation can be a citizen of only the state which created 
it, and the allégations in the complaints that the défendant "is a corpo- 
ration duly organized and existing under the laws of the state of New 
Jersey," in légal intendment, aver citizenship and are sufficient to 
confer jurisdiction on a fédéral court. Shaw v. Quincy Mining Co., 
145 U. S. 444, 12 Sup. Ct. 935, 36 L. Ed. 768; Knight v. Lutcher 
& Moore Lumber Co., 136 Fed. 404, 406, 69 C. C. A. 248 ; United 
States V. New York & O. S. S. Co., 216 Fed. 61, 132 C. C. A. 305 ; 
Chicago, R. L & P. Ry. Co. v. Stephens, 218 Fed. 535, 134 C. C. A. 
263, and cases cited. 

[2] Now let us turn to those grounds of dismissal addressed to the 
complaints separately. 

First, as to the suit to recover damages, founded upon the Death 
Act: 

This act does not in terms exclude any widow or next of kin from 
its benefits, and in Cetofonte v. Camden Coke Co., 78 N. J. Uaw, 662, 
75 Atl. 913, 27 U. R. A. (N. S.) 1058, the highest court of the state 
held that under such statute an administrator appointed in this state 
could maintain an action for the damages therein authorized, despite 
the fact that the decedent's widow (his sole beneficiary) was at the 
lime of his death and at the beginning of the suit a nonresident alien. 
The défendant contends, however, that since the passage of the Com- 
pensation Act the Personal représentative of a deceased employé has 
no remedy in damages recoverable from an employer on the ground 
that the death of such employé was due to injuries received by him 
while at work for his employer, save that provided for in such Com- 
pensation Act, and that in the circumstances controlling the plain- 
tiff's alleged cause of action he is prevented from bringing the présent 
suit. This act went into effect July 4, 191 1, and so far as pertinent 
to the présent inquiry, provides: 
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Section 1 (entitled "Compensation by Action at Law") : 

Par. "1. When personal injury is caused to an employé by accident arlsing 
out ot and in tlie course of hls employment, of whicli the actual or lawfully 
imputed négligence of the employer Is the natural and proxlmate cause, he 
sliall receive compensation therefor from hls employer, provlded the em- 
ployé was himself not willfully négligent at the time of receiving such injury, 
and the question of whether the employé was willfully négligent shall be one 
of fact to be submitted to the jury, subject to the usual superintendmg 
powers of a court to set aside a verdict rendered contrary to the évidence. 

Par. "2. The right to compensation as provlded by section 1 of this act 
shall not be defeated upon the ground that the Injury was caused in any de- 
gree by the négligence of a fellow employé, or that the injured employé as- 
sumed the risks inhérent in or Incidental to or arlsing out of hls employment 
or arising from the failure of the employer to provide and maintain safe prem- 
ises and suitable appliances, which said grounds of défense are hereby 
abolished." 

Par. "4. The provisions of paragraphs 1, 2 and 3 shall apply to any claim 
for the death of an employé arising under an act entitled 'An act to provide 
for the recovery of damages in cases where the death of a person is caused by 
wrongful act, neglect or default,' approved March third, eighteen bundred and 
forty-eight, and the amendments tbereof and suppléments thereto." 

Par. "5. In ail actions at law brought pursuant to section 1 of this act, the 
burden of proof to establish willful négligence in the injured employé shall 
be upon the défendant." 

Section 2 (entitled "Elective Compensation") : 

Par. "7. When employer and employé shall by agreement, elther express or 
implied, as hereinafterl provlded, accept the provisions of section 2 of this 
act, compensation for personal injuries to or for the death of such employé 
by accident arising out of and in the course of his employment shall be 
made by the employer without regard to the négligence of the employer, ac- 
cording to the schedule oontained in paragraph 11, in ail cases except when 
the injury or death is intentionally self-inflicted, or when intoxication is the 
natural and proxlmate cause of injury, and the burden of the proof of such 
fact shall be upon the employer." 

Par. "8. Such agreement shall be a surrender by the parties thereto of their 
rights to any other method, form or amount of compensation or détermination 
thereof than as provlded in section 2 of this act, and an acceptance of ail the 
provisions of section 2 of this act, and shall bind the employé himself and for 
compensation for hls death shall bind his personal représentatives, hls widow 
and next of kin, as well as the employer, and those conducting his business 
during bankruptcy or insolvency." 

Par. "9. Every contract of hiring made subséquent to the time provlded 
for this act to take effect shall be presumed to bave been made with référence 
to the provisions of section 2 of this act, and unless there be as a part of such 
contract an express statement In writlng, prier to any accident, elther in the 
contract itself or by written notice from elther party to the other, that the 
pi-ovisions of section 2 of this act are not intended to apply, then it shall be pre- 
sumed that the parties bave accepted the provisions of section 2 of this act and 
bave agreed to be bound thereby. In the employment of minors, section 2 shall 
be presumed to apply unless the notice be given by or to the parent or guard- 
ian of the mlnor." 

Par. "10. The contract for the opération of the provisions of section 2 of 
this act may be terminated by elther party upon sixty days' notice In writlng 
prior to any accident." 

Par. "12 (as amended Aprll IT, 1914 ; N. J. P. L. p. 499). In case of death 
compensation shall be computed, but not distributed, on the foUowing basis: 
• « * 

"For flve dependents, flfty-five per centum of wages. * * * 
"The term 'dependents' shall apply to and Include any or ail of the foUow- 
ing who are dépendent upon the deceased at the time of accident or death, 
namely: • « • Wife, » • • children: • • • Provlded, liowever, 
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that dependency shall be presumed as to a wldow who was livlng wlth lier 
husband at the time of Lis decease, and children under the âge of eighteen 
years. * ♦ * 

"The compensation in case of death shall be subject to a maximum compen- 
sation of ten dollars per week and a minimum of five dollars per week: Pro- 
vlded, that If at the time of the Injury the employé receive wages of less than 
five dollars per week, then the compensation shall be the fuU amount of such 
wages per week. This compensation shall be pald during three hundred 
weeks. 

"Compensation under thls schedule shall not apply to alien dependents not 
résidents of the United States." 

Section 3 (entitled "General Provisions"): 

Par. 24 (last clause). "Section 1 of this act shall not apply In cases where 
section 2 becomes operative In accordance wlth the provisions thereof, but 
shall apply in ail other cases, and in such cases shall be in extension of the 
common law." 

Par. "26. Ail acts or parts of acts Inconsistent wlth the provisions of this 
act are hereby repealed." 

By the supplément of May 2, 1911 (P. L. N. J. p. 763), every con- 
tract of hiring in opération at the time the original act went into 
effect is declared to "be presumed to continue subject to the provi- 
sions of section 2 of the act to which this act is a supplément, unless 
either party shall, prior to accident, in writing, notify the other party 
to such contract" that such provisions are not intended to apply. With 
référence to this statute, this court, in Berton v. Tietjen & Lang Dry 
Dock Co., 219 Fed. 763, said: 

"The effect of thls statute is the incorporation into the relation of employer 
and employé of a new right in the latter and a new obligation upon the 
former, and in furtherance thereof it provides compensation to workmen who 
hâve sustained injuries in their employment The scheme of thls Workmen's 
Compensation Act is twofold — compensation through action at law, or by lég- 
islative schedule. Whlle the act permits an élection by either party (Nltram 
Co. v. Court of Common l'ieas, 84 N. J. Law, 243, 245, 86 Atl. 435), the latter 
scheme is declared in force unless the parties hâve taken the prescribed steps 
to ijut the other into opération (Sexton v. Xewark District Telegraph Co., 84 
N. J. Law, 85, 86 Atl. 451). In the case of the former, the employer's liability 
arlses only in case he has been négligent — actually or legally Imputed — and the 
employé had not been wlllfully négligent at the time of such injury. In the 
case of the latter, the employer's liability is flxed, without his belng in fault, 
where the employé is injured by 'accident arising out of and in the course of 
his employment * * * in ail cases except vvlien the injury or death is 
intentlonally self-inflicted, or when intoxication is the natural and proximate 
cause of injury.' P. L. N. J. 1911, p. 134, 136, § 2, par. 7; Bateman Mfg. Co. 
V. Smith, 85 N. J. Law, 409, 411, 89 Atl. 979. 

"In the case at bar the plaintiff seeks the compensation fixed by the légis- 
lative schedule, and his right to such compensation, as already observed, does 
not dépend upon the defendant's belng at fault. The nature of the obligation 
thus imposed upon the employer is purely économie and sociological. It beîtrs 
no relation whatever to the modem common-law theory underlying the redress 
of private wrongs. The award to the injured employé is based on his being 
injured whlle in the course of his employment, and in conséquence of ap 
accident arising out of such employment, and not on the fault of his employ- 
er (American Kadiator Co. v. Rogge, 86 N. J. Law, 436, 92 Atl. 85, 87, 94 Aa 
85, and the amount thereof is ascertained on the basls of his wages, regardless 
of whether such award be commensurate with the injury suffered. A suit to 
recpver such compensation cannot be said to be one founded or sounding in 
tort. ïhe législative act referred to, expressljt déclares that everj' contract of 
hiring, made subsequently to thetime.tlie original act went into effect, shall 
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be presumed to hâve been made with référence to such obligation ; and by an 
amendment to such act, passed the same year (P. L. N. J. 1911, p. 763), ail 
contracts of hiring made prior to such time are presumed to continue Bùbject 
to such obligation unless either party, prior to the accident, shall hâve takea 
the prescribed steps to make such presumption inapplicable. 

"Neither the pleadings, nor the testlmony taken on the issues raised there- 
by, allèges or shows that any such steps were taken in the présent case, and 
the resuit is that thls obligation thus leglslatively thrust upon the employer is 
a part of the contract of hiring. Gregutis v. Waclark Wire Works, 86 N. J. 
Law, 610, 92 Atl. 354. Such an obligation was unknown to either the com- 
mon or maritime law, as they existed at the adoption of our fédéral Constitu- 
tion or the passage of the flrst Judiciary Act ; and, while critically considered, 
it might be more appropriately placed in a class by itself than be claiïsified as 
contractual, yet this législative classification must govem. American Kadiator 
Co. V. Rogge, supra." 

Both complaints in the instant cases allège that the relation of em- 
ployer and employé existed between the défendant and the deceased, 
and that the decedent's death was due to injuries received in the course 
of such employment. In such circumstances, the scheme of com- 
pensation embodied in section 2 of the Compensation Act became 
operative and bound both décèdent and défendant, unless either party 
had taken the steps prescribed by such act to make such scheme in- 
applicable. There is no allégation that such steps were taken, and 
it is conceded that none in fact was taken. It follows, therefore, that 
the employé could not hâve recovered damages in a common-law ac- 
tion for any injuries he might hâve sustained in the course of such 
employment, if he had survived such injuries, and that the only mon- 
eys recoverable for such injuries would hâve been the compensation 
prescribed in the schedule of payments in section 2 of the act. Thèse 
limitations upon the employé's right to recover control the right of 
recovery by his personal représentative in case he died in conséquence 
of such injuries. The right to recover damages for injuries caused 
by the death of a human being is purely statutory. Myers v. Holborn 
(E. & A. N. J.) 58 N. J. Law, 193, 33 Atl. 389, 30 L. R. A. 345, 55 
Am. St. Rep. 606; Dennick v. R. R. Co., 103 U. S. 11, 21, 26 L. Ed. 
439; The Harrisburg, 119 U. S. 199, 204, 7 Sup. Ct. 140, 30 L. 
Ed. 358; Van Doren v. P. R. R., 93 Fed. 260, 264, 35 C. C. A. 282. 
The statute of New Jersey relied upon by the plaintiff in this case ex- 
pressly limits such right of action to such wrongful acts or defaults 
"as would, if death had not ensued, hâve entitled the party injured 
to maintain an action and recover damages in respect thereof." Sec- 
tion 1. As the employé, if living, could not hâve maintained an ac- 
tion at law to recover damages for injuries thus sustained, but would 
hâve had to content himself with the compensation provided in such 
Compensation Act, bis personal représentative cannot ; he having died 
in conséquence of such injuries. The personal représentative, there- 
fore, must find his right, if any, to secure compensation for such al- 
légea wrongful death, in said Compensation Act; This act, however, 
as noted, expressly excludes alien dependents npnresident of the Unit- 
ed States f rom recovering any compensation in suçh cases. In Gregutis 
v. Waclark Wire Works, 86 N. J. Law, 610, 92 Atl. 354, the court of 
last resort in New Jersey held (headnotes) ;. 
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"2. Where a complaint sets iip a contract of hirlng between employer and 
employé made subséquent to the taking effect of the Workmen's Compensation 
Act (P. h. 1911, p. 134), and does net aver that the contract contained any ex- 
press statement in writing tbat section 2 of the act was not Intended to apply, 
nor that any written notice to that effect was given, it will be presumed that 
the parties accepted and were bound by the provisions of that section. 

"3. Where a deceased employé by his agreement, elther express or implied, 
had accepted and become bound by the provisions of section 2 of the Work- 
men's Compensation Act (P. L. 1911, p. 134), his Personal représentatives 
cannot maintaln an action under the Death Act (P. L. 1S48, p. 151 ; Comp. 
Stat. p. 1907) for damages for death, even though the only dependents décè- 
dent left surviving him were alleus not résidents of the United States." 

This case is directly in point and the New Jersey court's construc- 
tion of tliese two statiites is binding on this court (Maiorano v. B. & 
O. R. R. Co., 213 U. S. 268, 29 Sup. Ct. 424, 53 L. Ed. 792; Boston 
Chamber of Commerce v. Boston, 217 U. S. 189, 30 Sup. Ct. 459, 
54 L. Ed. 725) unless, as contended by the plaintiff, the treaties be- 
tween the i<ingdom of Italy and the United States secure greater rights 
to alien subjects of such kingdom. 

[3] Article 3, the pertinent part of the treaty negotiated between 
the United States and the kingdom of Italy on February 26, 1871, 
proclaimed November 23, 1871 (17 Stat. 845), having référence to the 
rights of the citizens of Italy with respect to civil responsibiUty to 
them for injuries or death caused by fault, etc., and which was in 
force at the lime of the passage of the Compensation Act and at the 
time the décèdent sustained the injuries which resulted in his death, 
provides : 

"The citizens of each of the hlgh contracting parties shall recelve, In the 
States and territories of the other, the most constant protection and security for 
their persons and property, and shall enjoy in this respect the same rights 
and privilèges as are or shall be granted to the natives, on their submittlng 
themselves to the conditions imposed upon the natives." ïreaties and Conven- 
tions of the United States (1776-1889) p. 581. 

This treaty article was under considération in Maiorano v. B. & 
O. R. R. Co., supra, and it was there held : 

"By a falr construction, articles 2, 3, and 23 of the treaty wlth Italy of 
1871 (17 Stat. 845) do not confer upon the nonresident allen relatives of a 
citizen of Italy a rlght of action for damages for his death in one of the 
States of this Union, al though such an action is afforded by a statute of that 
State to native résident relatives, and although the existence of such an ac- 
tion mlght indirectly promote his safety, and so held as to the statute of 
Pennsylvania, it having been so construed by the highest court of that state." 

Consequently, the personal representative's right to recover damages 
for the alleged wrongfui death of such décèdent dépends exclusively 
upon the législation of the state in which such injuries were sustained, 
and which, as noted, excludes such recovery in behalf of alien de- 
pendents nonresident in the United States. 

[4] The amendment to this treaty article, which was negotiated and 
proclaimed in 1913, heretofore set out, not being in existence at the 
time when the alleged causes of action accrued, has no bearing upon 
the instant case, as its provisions are not rétroactive. Haver v. Yaker, 
76 U. S. (9 Wall.) 32, 19 L. Ed. 571 ; Dooley v. United States, 182 
U. S. 222, 230. 21 Sup. Ct. 762, 45 L. Ed. 1074. But the plaintifï's 
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alleged cause of action in this suit would not be cognizable in a féd- 
éral court, though such treaty as amended in 1913 could be given a 
rétroactive effect. Such effect, while it would invalidate such ex- 
clusion clause, could not revive the right of action under the Death 
Act, which, as noted, was taken away from an employé or his Per- 
sonal représentative by such Compensation Act in ail cases where sec- 
tion 2 of said act applied. In such cases, the only recovery left to 
the Personal représentative after tlie death of the employé, as well as 
to the employé, if living, is that provided in the schedules embodied in 
such Compensation Act. 

Admittedly, the amount recoverable by the plaintiff in this case un- 
der section 2 of the Compensation Act is less than $3,000. Assuming, 
therefore, that by virtue of said amended treaty between the United 
States and the kingdom of Italy, the plaintiff had a right of action 
under the New Jersey Compensation Act, his showing that the amount 
in controversy, based on that statute, is less than $3,000 is fatal to the 
jurisdiction of the fédéral court. This treaty in terms déclares that 
with regard to such "civil responsibihty for injuries or for death 
caused by négligence or fault" the citizens of the parties to such treaty 
"shall enjoy * * * the same rights and privilèges as are or shall 
be granted to nationals, provided that they submit themselves to the 
conditions imposed on the latter." A citizen of the United States 
could not maintain an action in the fédéral court based on such stat- 
ute unless the amount involved, exclusive of interest and costs, exceed- 
ed the sum or value of $3,000, and the same condition exists when 
the controversy "arises under the Constitution or laws of the United 
.States or treaties made or which shall be made under their authority." 
Judicial Code, § 24, par. 1, Comp. St. 1913, § 991 (1). Therefore, 
however this exclusion clause of the Compensation Act may be treated 
— i. e., operative because it includes the plaintiff, or inoperative be- 
cause overridden by the treaty of 1913 — the right of recovery in this 
action on the Death Act is not cognizable in this court. 

Second, as to the suit founded upon the Compensation Act: 

As the right to maintain such an action has been considered in con- 
nection with the one founded on the Death Act, it is unnecessary to 
do more than to say that, as this suit is for an amount less than the 
minimum required to give fédéral jurisdiction over such controversy,, 
it too fails on jurisdictional grounds. 

The motions to strike out both complaints are granted. 
228 F.— 16 
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FILER V. STEELE, Sherlfl, et al. 

((District Court, W. D. Pennsylvania. October 23, 1915.) 

No. 2. 

1. Habbas Coefus "S=»45 — United States Courts— Détention in Violation 

or Fedeeai, Constitution. 

TJoder Kev. St. § 753 (Comp. St. 1913, § 12S1), providing that the writ 
of habeas corpus shall not extend to a prlsoner in jail, except in certain 
cases Including the case of a prisoner in custody in violation of tbe féd- 
éral Constitution, one in custody by reason of a conviction upon a crim- 
Inal charge before a state court having Jurisdiction over the subject-mat- 
ter of the offense, the place where it was committed and the person of 
the prisoner cannot hâve relief on habeas corpus from a fédéral court. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dlg. <g=345 ; Courts, Cent. Dig. §§ 804, 805.] 

2. Habeas Cobpus ©=30 — United States Courts— Détention in Violation 

of federal constitution. 

The writ of habeas corpus cannot be employed as a substitute for a 
writ of error, and mère errors of law, however serious, committed by a 
court in the exercise of its jurisdiction, cannot be reviewed by habeas 
corpus. 

[Ed. Note.-^For other cases, see Habeas Corpus, Cent Dig. § 25; Dec. 
Dlg. ®=j30.] 

S. CoNSTiTUTioNAL Law ©=5257 — "Due Process of Law" — Ceiminal Peose- 

CUTION. 

A criminal prosecution in a state court, based on a law not répugnant 
to the fédéral Constitution and conducted aecording to the settled course 
of proceedings under the law of the state, constitutes "due process of 
law" in the constitutional sensé, so long as it includes notice and a hear- 
Ing and an opportunity to be heard before a court of compétent jurisdic- 
tion aecording to established modes of procédure. 

[Ed. Note. — For othor cases, see Constitutional Law, Cent. Dig. §§ 746, 
747, 749; Dec. Dig. ©=>257.] 

4. Habeas Corpus «©=545 — United States Courts— Détention in Violation 
of federal constitution. 

Habeas corpus vrtll lie in a fédéral court on behalf of one convicted in 
a state court only where the judgment is absolutely void, either because 
the court had no jurisdiction in tue beginning or lost such jurisdiction 
in the course of the proceedings. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. <S=45 ; Courts, Cent. Dig. §§ 804, 805.] 

5 Habeas Corpus <S=>45 — United States Courts — Détention in Violation 
op FEDERAL Constitution. 

In determining on habeas corpus whether one convicted In a state court 
has been deprived of liberty in violation of the fédéral Constitution, the 
proceedings in the state appellate tribunal as well as in. the trial court 
are to be regarded as part of the process of law. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. <S=»45 ; Courts, Cent. Dig. §§ 804, 805.] 

'6. Habeas Corpus ®=»45 — United States Courts — Détention in Violation 
OP Fédéral Constitution. 

The question whether a state Is depriving a prisoner of liberty without 
due process of law, under a law not violative of the fédéral Constitution, 
cannot be determined ordinarily with faimess to the state until the con- 
clusion of the course of justice in the state courts, as the prohibition of 

®=5For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the Fourteenth Amendment Is addressed to the state Itself, and If a vio- 
lation be threatened by one agency of the state, but prevented by an- 
other agency of higher authority, there is no violation by tbe state. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent Dig. §§ 38-45; 
Dec. Dig. <g=>45 ; Courts, Cent. Dig. §§ 804, 805.] 

7. Habeas Corpus ©=545 — United States Courts — Détention in Violation 

OF ITedebal Constitution. 

On habeas corpus, a prisoner in custody pursuant to the final judgment 
of a state court may hâve a judiclal inquiry in the fédéral courts into 
the very truth and substance of the causes of hls détention, and the 
court, If necessary, may look beyond the record of the conviction suffi- 
ciently to test the jurisdiction of the state court, but should take into 
considération the entire course of the proceedings In the state court and 
not merely a single step in such proceedings. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. ®=j45 ; Courts, Cent. Dig. §§ 804, 805.1 

8. Habeas Coepus <S=:»45 — United States Courts — Détention in Violation 

OF Fedeeal Constitution. 

A person eonvicted in a state court, and petitioning a fédéral court 
for a wrlt of habeas corpus, contended that the state court lost juris- 
diction because, in bis absence and without the permission or présence 
of the court, the jury viewed certain promises about which he testified. 
It appeared that he not only exhausted his légal remédies in the trial 
court, but in the state Suprême Court, where he vfas heard on the ques- 
tion respecting such view, and that, the judgment of that court being 
adverse to him, he made three separate applications to judges of the 
United States Suprême Court for a wrlt of error, which were denied. 
Hélé, that it must be presumed that, if his application for a wrlt of error 
had presented a cause of deprivation of liberty without due process of 
law, the wrlt would bave been awarded, and the pétition for habeas cor- 
pus would therefore be denied. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §§ 38-45; 
Dec. Dig. ©=545 ; Courts, Cent. Dig. §§ 804, 805.] 

Application by H. E. Filer for a writ of habeas corpus directed to 
Ben Steele, Sheriff, and another. Pétition denied. 

Ralph D. Hurst, of Greensburg, Pa., and Thos. H. Greevy, of Al- 
toona, Pa., for petitioner. 

THOMSON, District Judge. The relator, H. Ë. Filer, makes ap- 
plication to this court for a writ of habeas corpus, averring his unlaw- 
ful confinement in the jail of Westmoreland county, Pa., in violation 
of the rights guaranteed to him as a citizen of the United States un- 
der the Fourteenth Amendment of the Constitution of the United 
States, providing that no state shall deprive any person of life, lib- 
erty, or property without due process of law. That this court has 
jurisdiction to issue the writ prayed for there is no question. But 
the duty of the court to gfarit or refuse it must dépend upon the facts 
of the case. 

Under section 755 of the Revised Statùtes (Comp. St. 1913, | 1283), 
it is made the duty of the court or judge to whom application is made 
for a writ of habeas corpus to issue the writ, "unless it appears from 
the pétition itself that the party is not entitled thereto." We therefore 
turn to the pétition to ascertàin relator's right to the writ prayed for. 

(g=:5For other cases see same topic & KEY-NUMBBR in aU Kev-Numbered Dlgests & Indexes 
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The pétition sets forth that on November 12, 1914, he was indîcted 
by the grand jury of Westmoreland county on the charge of murder, 
and avers that, on the respective dates therein set forth, he was ar- 
raigned and tried, found guilty by the jury, sentenced to death, and 
remanded to prison, where he is still confined. He avers: That at 
the time of said verdict, judgment, and sentence the said court in 
which he was tried had lost jurisdiction over him and over the trial 
of the indictment, and that ail proceedings tlierein, and his commit- 
ment to jail, were without due process of law and in ail respects null 
and void, and in violation of his constitutional rights, for the reason 
that on November 9, 1914, after the testimony in the case was closed 
and the case argued to the jury, and before the charge of the court, 
without the permission or présence of the court, without notice to or 
the présence of petitioner or his counsel, the jury obtained and re- 
ceived évidence prejudicial to him by viewing, inspecting, and exam- 
ining certain premises about which the défendant had testified, the 
facts relating thereto being more particularly set forth in five certain 
affidavits attached tO' the pétition, four of them by members of the 
jury who tried him, and one by the officer in charge of the jury. That 
thereafter, on December 16, 1914, he was sentenced to death by the 
state court and remanded to prison, said court being at that time 
without jurisdiction over him or the cause in which said verdict was 
rendered. A motion for a new trial and in arrest of judgment was 
filed, 10 days being allowed to file affidavits and additional reasons 
in support thereof, and that such affidavits were duly filed, the mo- 
tion granted, and an opinion filed by the court refusing a new trial. 
That on January 9, 1915, a certiorari in appeal to the Suprême Court 
was filed, the appeal argued before that court, and on April 19, 1915 
(Commonwealth v. Filer, 249 Pa. 171, 94 Atl. 822), the judgment was 
affirmed and the record remitted for the purpose of exécution. That 
on May 24, 1915, application was made to Mr. Justice Pitney, Justice 
of the Suprême Court of tlie United States assigned to the Third 
Circuit, for a writ of error to review the said judgment, which appli- 
cation was denied on May 24, 1915. That on the same day a similar 
application was made to Mr. Justice Hughes of the Suprême Court, 
which was also denied, and that on October 12, 1915, a similar ap- 
phcation was made to Mr. Justice McKenna of the Suprême Court, 
which was in like manner refused. That the Governor of Pennsyl- 
vania fixed the date for his exécution in the week beginning October 
11, 1915, which was afterwards by said Governor stayed to the week 
beginning November 8, 1915. That petitioner has thus exhausted ail 
liis remédies in the state of Pennsylvania and by applications for a 
writ of error to the Suprême Court of the United States, and, having 
therefore no adéquate and efficient means for obtaining his rights un- 
der the fédéral Constitution, asks to be discharged from custody be- 
cause of the nullity of the verdict, judgment, and commitment, due 
to the facts above referred to. 

Petitioner specially avers that the court of oyer and terminer of 
Westmoreland county, in which he was tried and convicted, lost ju- 
risdiction over him because, first, the unauthorized view of certain 
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premises by the jury amounted to the taking of testîmony in his ab- 
sence, which tended to deprive him of his life and liberty without 
due process of law ; second, that he had the right to be présent at 
every stage of his trial, this right being a fundamental right essential 
to due process of law ; third, his involuntary absence at the time of 
the unauthorized view by the jury of certain premises deprived him 
of the privilège to be heard, which constitutes an essential prerequisite 
to due process of law ; fourth, that the trial did not proceed in ac- 
cordance with the orderly process of law essential to a free and im- 
partial trial. 

A certified copy of the opinion of the Suprême Court was handed 
to the court on request at the time of the présentation of the pétition. 

The Suprême Court of the United States, in the very récent case of 
Frank v. Mangum, 237 U. S. 309, 35 Sup. Ct. 582, 59 L. Ed. 969, dis- 
cusses very fully and with great clearness the question of deprivation 
of liberty without due process of law, the meaning of the constitutional 
provision, and the proper mode of procédure, where the citizen claims 
his constitutional rights hâve been denied. From this opinion by Jus- 
tice Pitney, which is in gênerai harmony with many former adjudica- 
tions of that court, the légal principles applicable to the case at bar may 
be thus summarized : 

[1-7] First. Under the terms of section 753 of the Revised Statutes, 
in order to entitle the applicant to the relief sought under writ of 
habeas corpus, it must appear that he is held in custody in violation of 
the Constitution of the United States. Second. That he cannot hâve 
relief on habeas corpus if he is held in custody by reason of conviction 
upon a criminal charge before a court having jurisdiction over the sub- 
ject-matter of the offense, the place where it was committed and the 
person of the prisoner. Third. Mère errors of law, however serious, 
committed by the court in the exercise of its jurisdiction, cannot be re- 
viewed by habeas corpus. The writ cannot be employed as a substitute 
for a writ of error. Fourth. A criminal prosecution in the courts of a 
State, based on a law not répugnant to the fédéral Constitution and 
conducted according to the settled course of proceedings under the 
law of the state, so long as it includes notice and a hearing, or an 
opportunity to be heard, before a court of compétent jurisdiction, ac- 
cording to established modes of procédure, is "due process of law" 
in the constitutional sensé. Fifth. The fédéral courts cannot review 
irregularity or erroneous rulings upon the trial, however serious, and 
habeas corpus will lie only where the judgment under which the pris- 
oner is detained is shown to be absolutely void for want of jurisdiction 
in the court, either because such jurisdiction was absent at the begin- 
ning, or was lost in the course of the proceedings. Sixth. In deter- 
mining the question whether the jurisdiction of the court was lost, the 
inquiry must not be confined to the proceedings and judgment of the 
trial court. The proceedings in the appellate tribunal are to be regard- 
ed as part of the process of law, and are to be considered in determin- 
ing any question of deprivation of life or liberty under the fédéral 
Constitution. Seventh. Questions arising under the due process clause 
of the Fourteenth Amendment, instead of involving merely the ju- 
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risdiction of some court, in a broad sensé involve the power and au- 
thority of the state itself. The prohibition is addressed to the state 
itself, and if a violation be threatened by one agency of the state, but 
prevented by another agency of higher authority, there is no violation 
by the state ; and as the state détermines what courts shall be establish- 
ed for the trial of offenses against her laws, it foUows that the question 
whether a state is depriving a prisoner of his liberty without due pro- 
cess of law, under a law not violative of the fédéral Constitution, can- 
not be determined ordinarily, with fairness to the state, until the 
conclusion of the course of justice in its courts. Eighth. Under the 
libéral procédure on habeas corpus, a prisoner in custody purusant to 
the final judgment of a state court may hâve a judicial inquiry in the 
fédéral courts into the very truth and substance of the causes of his 
détention, and, if necessary, to look beyond the record of his conviction 
sufEciently to test the jurisdiction of the state court to proceed to judg- 
ment against him. But the court should take into considération the 
entire course of the proceedings in the state courts, and not merely a 
single step in the proceedings, and that considération must be given, 
not only to the averments of the pétition, but to the proceedings which 
the pétition attacks. 

[8] Applying thèse légal principles to the facts before us, as dis- 
closed by the pétition, leads us to a conclusion adverse to the relator. 
He was tried in a court of compétent jurisdiction, and exhausted his 
légal remédies, not only in the trial court, but in the appellate court, 
v^here he was heard on the very question which forms the basis of 
this application. The judgment of the Suprême Court being adverse, 
he made three separate applications to the judges of the Suprême 
Court for a writ of error, which applications were denied. It must 
be presumed that, had his application for a writ of error presented a 
case of deprivation of liberty without due process of law, such writ 
would hâve been awarded him. 

The pétition for a writ of habeas corpus must therefore be denied. 



STATE LINE & S. R. CO. v. DAVIS. 

(District Court, M. D. Pennsylvania. December, 1915.) 

No. 426. 

1. Pleading <S=>8 — Conclusions — Cokpoeate Excise Tax — Actions to Ee- 
covER Tax. 

In an action to recover a corporate excise tax paid under protest, on 
the ground that the corporation was not engaged in business, allégations 
In the àffidavit of défense that plaintM had not in fact gone out of busi- 
ness, in connection with its property, nor dlsquallfled itself from any ac- 
tivities under its charter in : respect thereto, and was still actually en- 
gaged in the dolng of business wlthin the meaning of the statute, and Iji 
the capaclty necessary to make it subject thereto, were too gênerai to 
avait thè pleader, and were expressive of conclusions which must be as- 
certained from spécifie facts alleged. 

[Ed. Note.— For other cases, see Pleading, Cent Dlg. §§ 12-28i^, 68; 
Dec. Dig. <S=>8.] 

®=For other cases see same topic & KBY-NUMBBR in ail Key-Numbïred Digests & Indexes 
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2. Inteenal Revenue iS=»9 — Corpoeatk Excise Tax — Cokpoeation's Liabil- 

ITY — "DoiNG Business." 

A railway company leased Its mines, railroads, and other property, but 
thereafter maintained an office for the transaction of business, maln- 
tained its corporate existence and organization by the annual élection 
of officers, and received an income in the shape of rental and distributed 
dividends to its stoekholders. It held Itself in readiness to résume the 
opération of its properties if the leases should be violated by the lessees, 
and in such leases it reserved the right to develop the forests on its land, 
to remove timber, and to mine everything underlying its properties ex- 
cept coal. It paid interest on a mortgage indebtedness assumed by It, 
and was preparing to liquidate and settle such Indebtedness. It guaran- 
teed to défend the lessees at its own expense in the enjoyment of the 
property. It made annual returns of its income, and kept and main- 
tained stockbooks for the transfer of its capital stock and the transaction 
of other business. Held, that thèse acts did not constitute a "doing of 
business," so as to subject the corporation to the corporate excise tax, 
as it is not the power to act, but actual activities in certain directions, 
whieh constitute a "doing of business," and the corporation was not doing 
business as a common carrier, which was the prime object of its incorpo- 
ration. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13-28; 
Dec. Dlg. ®=>9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

3. Intebnal Revenue (S=>28 — Suits to Recoveb Taxes Paid Undee Pbo- 

TEST — Limitations. 

Rev. St. § 3226 (Comp. St. 1913, § 5949), provides that no suit shall be 
maintained for the recovery of any Internai tax erroneously or illegally 
assessed or coUected untU appeal shall hâve been duly made to the Com- 
nilssioner of Internai Revenue. Section 3227 (section 5950) provides that 
no such suit or proceeding shall be maintained unless brought within 
two years after the cause of action accrued. Section 3228 (section 5951) 
provides that ail claims for the refunding of any such tax must be pre- 
sented to the Commlssioner of Internai Revenue within two years after 
the cause of action accrues. Beld that, where a clalm for refund of a 
corporate excise tax paid under protest was before the Commlssioner 
within the tlme required, and rejected by hlm within two years before 
suit was brought, the action was not barred by limitations. 

[Ed. Note. — For other cases, see Internai Revenue,- Cent. Dlg. §§ 76- 
81; Dec. Dlg. <g=>28.] 

4. Intebnal Revenue <@=:»28 — Cohpoeate Excise Tax — Recovekt Back — In- 

tebest. 

In a suit against a coUector of internai revenue to recover moneys Il- 
legally exacted as taxes and paid under protest, interest is recoverable 
wlthout any statute to that efCect. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 76- 
81 ; Dec. Dig. <®=528.] 

At Law. Action by the State Line & Sullivan Railroad Company 
against Griffith T. Davis. On exceptions to affidavit of défense and rule 
for judgment. Exceptions sustained, and rule made absolute. 

Rush J. Thomson, of Dushore, Pa., for plaintiff. 
R. L. Burnett, of Scranton, Pa., for défendant. 

WITMER, District Judge. This suit was brought to obtain the re- 
payment of a spécial excise tax collected by the défendant from the 

.®=3For other cases see same topic & KEY-NUMBER in aU Key-Numbered Dlgests & Indexes 
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plaintiff. The tax was assessed under the so-called Corporation Tax 
Act of 1909 (y^-ct Aug. 5, 1909, c. 6, § 38, 36 Stat. 112 [Comp. St. 1913, 
§§ 6300-6307]), and was paid under protest. The case is under con- 
sidération on exceptions to the affidavit of défense and for judgment 
notwithstanding. The plaintiff's statement of claim sets forth that 
the plaintiff, the State Line & SuUivan Railroad Company, is a corpora- 
tion duly formed and existing under the laws of the commonweaUh of 
Pennsylvania, and that a portion of said taxes, to wit, $696.90, was 
assessed against it by the United States Commissioner of Internai 
Revenue prior to June 30, 1910, as a spécial excise tax for the year 
ending December 31, 1909, and the remaining sum of $693.04 having 
been Ukewise assessed prior to June 30, 1911, as such tax for the 
year ending December 31, 1910; that after transmitting the several 
assessments to the défendant collector, said défendant during the years 
1910 and 1911 respectively made formai demand upon the plaintiff 
for the payment of such taxes assessed under the penalties provided in 
section 38 of the above act ; that on or about June 30, 1910, the plain- 
tiff acting under compulsion to avoid the penalties provided, paid the 
défendant the tax assessed for the year 1909, filing with him at the 
same time the usual written protest, and that on or about June 30, 
1911, the plaintiff under like circumstances and conditions paid the tax 
assessed for the year 1910; that on or about July 21, 1911, the plain- 
tiff filed with the défendant a claim for refund of the spécial excise 
coUected for 1909, and likewise on or about August 21, 1911, he filed 
a similar claim for refund of the spécial excise collected for 1910; 
that after some correspondence between the parties, on considération 
of the daims filed, the Commissioner of Internai Revenue rejected the 
same, whereof he gave notice to the défendant collector, by letter dated 
August 29, 1911, who in turn notified the plaintiff two days later of 
the décision reached. The statement further avers that: 

"The said taxes were unjustly and illegally assessed against it by tbe C!om- 
missioner of Internai Bevenue, and were illegally and wrongfnUy collected 
for the plaintiff by tlie défendant, as collector as aforesaid, for the folio wing 
reasons, to wit: That prior to the beginning of the year 1909 the plaintifE 
leased its mines, railroads, and other property, and since that time to the 
time of filing this complaint has not had them, or any of them, in its pos- 
session or control, and has been engaged solely in collecting and distributing 
rentals derived from the leases made by it as aforesaid, and has not been en- 
gaged in business." 

[ 1 ] In the affidavit of défense it is insisted that the taxes were law- 
fuUy collected, although admitting that the plaintiff had leased its 
mines, railroad, and other property, however expressing the conclu- 
sion that: 

"Plaintiff has in f act never gone out of business in connection with Its said 
property, nor disqualified itself from any activities under its charter in re- 
spect thereto, and is still actually engaged la the doing of business within 
the meaning of the statute and in the capacity necessary to make it subject 
to the act of 1909." 

Thèse allégations are too gênerai to avail the pleader, and are ex- 
pressive of conclusions which must be ascertained by the court from 
spécifie facts alleged. 
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[2] The aflidavit sets forth: 

"That the plalntiff keeps and maintains an office for the transaction of 
Its business at Dushore, In the county of Sullivan, and state of Pennsylvanla, 
and did keep and maintain such office during the years 1909 and 1910, and 
that the président of said plaintlfC corporation Is a résident of Dushore, and 
maintains his office as président of said road at that place. That the said 
plalntiff àas continuously since the year 1909, and prior thereto, maintained 
its corporate existence and organizatlon by the annual élection of a président 
and board of managers, and the said board of managers has annually since 
the said date elected offlcers of the said corporation. That, further, the said 
corporation has maintained since the year 1910, and prior thereto, an active 
corporate existence, has continued to exercise during that tlme certain of 
the functlons for vrhich it was chartered, has recelved and still receives an 
income in the shape of rental, and distributes divldends to Its stockholders. 
That the said plalntiff holds itself in readlness, whenever the terms of the 
leases referred to in the plaintiff's statement of claim shall be violated by 
the lessees, to résume the act of opération of its properties. That la the 
leases referred to In said statement of claim it has reserved the right to de- 
velop the forests upon its lands, and to remove tlmber therefrom. It has 
also reserved the right to mine everything underlylng its properties except 
coal. That it has, since executing the said leases, assumed certain mort- 
gage Indebtedness, the Interest on whlch it pays, and which it is preparlng 
to liquldate and settle, and that it guarantees perpetually to défend, at its 
own expense, the lessees In the enjoyment of Its property. That the said 
plalntiff, through its offieers, made retums of its annual net Income for the 
years ending December 31, 1909, and December 31, 1910, as more particularly 
referred to and stated in the statement of claim flled by it in thls case. That 
It had, during the years aforesaid and prior thereto, kept and maintained at 
its offices stockbooks for the transfer of its capital stock, and the transaction 
of ail business properly relating to and connected therewlth." 

Nearly ail the alleged activities of the plalntiff corporation were 
présent in the controlling case of McCoach v. Minehill R. R. Co., 228 
U. S. 298, 33 Sup. Ct 419, 57 L. Ed. 842, where it was held that any 
and ail of them were insufficient to constitute a "doing of business" 
within the meaning of the Corporation Tax Act. That the plaintiff 
made covenants to défend the lessees in the enjoyment of their prop- 
erty, or that it retained control over timber on the property leased and 
reserved the right to mine everything but coal, does not alter the case. 
It is not the power to act, but the actual activities in certain directions, 
which may constitute a "doing of business." U. S. v. Emery, Bird, 
Thayer Realty Co., 237 U. S. 28, 35 Sup. Ct. 499, 59 L. Ed. 825 ; 
Abrast Realty Co. v. Maxwell Co. (D. C.) 206 Fed. 333 ; Cambria Steel 
Co. V. McCoach (D. C.) 225 Fed. 278; Miller v. Snake River Valley 

R. R. Co., 223 Fed. 946, — C. C. A. . Accordingly it was held in 

Traction Co. v. Collecter of Internai Revenue, 223 Fed. 984, C. C. 

A. , that where the lessor covenanted to protect the lessee in the 

full enjoyment of his property that this did not constitute a doing of 
business, even though the lessor allowed the use of its name in a suit 
to prevent interférence with the lessee's enjoyment of the property. 

Nor can the plaintiff be said to be doing business because of the 
allégations that the company, since executing the leases of its property, 
has assumed mortgage indebtedness, that it pays interest on it, and is 
preparing to pay its principal. It is admitted that such mortgage in- 
debtedness was in fact assumed prior to the time for which the taxes 
were assessed. The mère paying of interest on indebtedness of any 
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kii'd and the préparation to pay the principal are not a doing of busi- 
ness within the meaning of tlie act. Abrast Realty Co. v. Maxwell 
(D. C.) 206 Fed. 333 ; Anderson v. Morris & Essex R. R. Ce, 216 Fed. 
83, 132 C. C. A. 327; N. Y. Central & Hudson River R. R. Co. v. Gill, 
219 Fed. 184, 134 C. C. A. 558; Traction Co. v. Collecter of Internai 

Revenue, 223 Fed. 984, C. C. A. ; Philadelphia Traction Co. v. 

McCoach (D. C.) 224 Fed. 800. The tax provided for by the act is 
not imposed on the franchises Oif the corporation, nor on its property, 
only on the "doing of business" in a corporate capacity as authorized. 
Flint V. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. Ed. 
389, Ann. Cas. 1912B, 1312; Zonne v. Minneapolis Svndicate, 220 U. 
S. 187, 31 Sup. Ct. 361, 55 h. Ed. 428; McCoach v. Minehill Railway 
Co., supra. It inay be safely asserted that the plaintifï was not doing 
business as a railroad company during the years 1909 and 1910 over 
the lines and upon its property covered by its lease. The business of 
serving the public as a common carrier, which was the prime object of 
its incorporation, was turned over to its lessees. For this purpose the 
plaintifï must be regarded as out of business, and the taxes therefore 
were unlawfully imposed. 

[3] The affidavit also questions the regularity of the appeal to the 
Internai Revenue Commissioner, and sets up the statute of limitations. 
It is not stated wherein such appeal is informai, and it matters little, 
if any. The plaintifï's statement contains the information, and to this 
there is no déniai, that the claims for refund were before the Commis- 
sioner within the time required, and rejected by him, whereupon a 
cause of action accrued, and this within two years from the bringing of 
this suit, the period provided by the act of June 6, 1872. There it is 
enacted that : 

"Ail sults • • • for the recovery of any internai tax alleged to hâve 
heen erroneously asspsspd or collected, or any penalty clalmed to hâve been 
colleeted •withoùt authority, * * • should be brought within two years 
next af ter the cause of action accrued and not thereafter ; and ail claims for 
the refundlng of any internai tax or penalty should be presented to the Com- 
missioner * * * within two years next after the cause of action accrued 
and not thereafter." 17 Stat. 257, c. 315, § 44 (Comp. St. 1913, § 5950). 

See Wright v. Blakeslee, 101 U. S. 174, 25 L. Ed. 1048. 

No suit can be maintained under the law until an appeal has been 
taken to the Commissioner. If on the appeal the claim is rejected, an 
action may be maintained against the collector (Rev. Stat. §§ 3226, 
3227, 3228), and through him, on establishing the error or illegality, a 
recovery can be had. When the Commissioner rendered his décision, 
rejecting plaintifï's claim, the right of action was complète. It was 
then that plaintiff had a right to bring this suit, which was not barred 
when actually entered. 

[4] The remaining question presented on the claim of plaintiff for 
allowance of interest must also be answered in the affirmative. In a 
récent opinion handed down by Justice Van Deventer (National Volun- 
teer Home v. Parrish, 229 U. S. 496, 33 Sup. Ct. 944, 57 L. Ed. 1296) 
the doctrine laid down in Erskine v. Van Arsdale, 14 Wall. 75, 21 E. 
Ed. 63, and Redfield v. Bartels, 139 U. S. 694, 11 Sup. Ct. 683, 35 E. 
Ed. 3 10, was reiterated, that : 
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"In suits against collectors to recover moneys illegall y exacted as taxes 
and pald under protest the settled rule is that interest Is recoverable witliout 
any statute to that efCect, and this alttiough the judgment is net to be p'id 
by tbe collector but directly from the treasury." 

The exceptions are sustained, and the rule for judgment is made 
absolute. The clerk is instructed to enter judgment for the amount 
cûllected, $696.90 and $693.04, with interest from June 30, 1910, and 
June 30, 1911, on the respective payments. 



TJNITED STATES v. JOHNSON. 

(District Court, W. D. Tennessee. December 11, 1915.) 

No. 332. 

1, Poisons <g=54 — Paeties to Offenses — "Peincipal." 

Pénal Code (Act March 4, 1909, c. 321) § 332, 35 Stat. 1152 (Comp. St. 
1913, § 10506), provides that whoever directly commits any act constitut- 
ing an offense, or aids, abets, commands, induces, or procures its com- 
mission, is a principal. Harrison Narcotie Law Dec. 17, 1914, a 1, § 4, 
38 Stat. 788, makes it unlawful for any person who bas not registered and 
paid the spécial tax as required by that act to send any of the drugs to 
which that act relates from one state to another, but provides that this 
shall not apply to common carriers and certain other persous. Uelà 
that, where M., who had not registered and paid the spécial tax and was 
not one of the persons exempted under the proviso, shipped opium pre- 
pared for smoking from New Orléans to Memphis on defendant's order, 
défendant was guilty as a principal. 

[Ed. Note. — For other cases, see Poisons, Cent. Dig. § 2; Dec. Dig. 

2, CusTOMs DuTiES ®=3l34 — Impoetation of Opium — Ceiminal Peosbcu- 

TIONS — BtJEDEN OF PbOOF. 

Act Cong. Jan. 17, 1914, c. 9, § 2, 38 Stat. 276, makes it an offense to 
receive, conceal, or buy opium, knowing it to hâve been imported con- 
trary to law, and provides that ou trial for a violation thereof whenever 
défendant is shown to bave had possession of such opium, such posses- 
sion shall be deemed sufflcient évidence to authorize a conviction, unless 
the défendant shall explain such possession to the satisfaction of the 
jury. Section 31 provides that on and after July 1, 1913, ail smoking 
opium or opium prepared for smoking found within the United States 
shall be presumed to bave been imported after April 1, 1909, and the bur- 
den of proof shall be on accused to rebut such presumptlon. On a trial 
for unlawfuUy receiving, concealing, and buying opium, knowing it 
to hâve been unlawfuUy imported, défendant testified that he was addicted 
to opium smoking, and requested and induced a friend in New Or- 
léans to procure a quantity of smoking opium and ship it to him. Held, 
that the mère possession of opium after July 1, 1913, constltutes an of- 
fense, unless the party indicted rebuts the presumptlon of importation 
as required by the statute, regardless of the purposes for which he may 
hâve had it in bis possession, and, whllQ the purpose of defendant's pos- 
session seemed to be sufflciently explalned, this did not rebut the pre- 
sumptlon of importation contrary to law. 

[Ed. Note.— For other cases, see Customs Duties, Cent. Dig. §§ 335-339 ; 
Dec. Dig. <g=>134.] 

Johnnie Johnson was convicted of ofifenses, and he moves for a 
new trial. Motion overruled. 

(g^^jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Djgests & Indexes 
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W. D. Kyser, Asst. U. S. Atty., of Memphis, Tenn., for the United 
States. 
Abe Cohn, of Memphis, Tenn., for défendant 

McCALIy, District Judge. The défendant was tried and convicted 
at the présent term of court, under an indictment of two counts. In 
the first count, he is charged with aiding, abetting, inducing, and pro- 
curing the commission of an act constituting an offense against the 
United States, as defined by an act of Congress of December 17, 1914, 
known as the Harrison Narcotic Law, by inducing one P. H. Martin 
to ship cooked opium for smoking purposes, from New Orléans, La., 
to Memphis, Tenn.; the said P. H. Martin not being duly registered 
and not having paid the spécial tax, as required under section 1 of the 
Harrison Narcotic Law. Count 2 charges the défendant with unlaw- 
fully receiving, conceaHng, and buying opium cooked up for smol<ing 
purposes, knowing the same to hâve been imported contrary to law. 

[ 1 ] The évidence was conclusive that P. H. Martin shipped cooked 
opium, prepared for smoking, from New Orléans, La., to the défend- 
ant, Johnnie Johnson, Memphis, Tenn., on the order and request of 
Johnson, who sent the price thereof to Martin bef ore shipment. John- 
son is indicted in the first count as an aider and abettor in the com- 
mission of the offense; it being charged and proven that Martin had 
not paid the spécial tax, and was not duly registered as required by 
section 1 of the Harrison Narcotic Law. It is sought to hold John- 
son as a principal. Section 332 of the Pénal Code provides that: 

"Whoever directly commits any act constituting an offense defmed in any 
law of the United States, or aids, abets, counsels, commands, induces or pro- 
cures its commission, is a principal." 

The fourth section of the Harrison Narcotic Law provides that: 

"That it shall be uulawful for any person who shall not hâve registered 
and paid the spécial tax as required by section 1 of this act to send, ship, car- 
ry, or deliver any of the aforesaid drugs from any state or territory or the 
District of Columbia, or any insular possession of the United States, to any 
* * * other state or territory or the District of Columbia or any insular 
possession of the United States: Provided, that nothing contalned in this 
section shall apply to common carriers eugaged in transporting the aforesaid 
drugs, or to any employé actlng within the scope of his employment, or any 
person who shall hâve registered and paid the spécial tax as required by 
section 1 of this act, or to any person who shall deliver any such drug wbich 
has been prescribed or dispensed by a physician, dentist, or veterinarian re- 
quired to register under the terms of this act, who has been employed to pre- 
scribe for the particular patient receiving such drug, or to any United 
States, state, county, municipal, district, territorial, or insular offlcer or 
officiai acting within the scope of his ofiicial duties." 

The government insists, it having, alleged and proved that Martin 
had not registered and paid the spécial tax as required by section 
1 of the act, and that he is not one of the persons exempted under 
the proviso of said fourth section of said act, and that he was guilty 
of the offense of sending,- shipping, carrying, or delivering a parcel 
of said drugs mentioned in said act, to wit, opium prepared for smok- 
ing, from New Orléans, in the state of Louisiana, to the défendant in 
Memphis, in the state of Tennessee, and it also having proven that 
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the défendant Johnson ordered, requested, and induced Martin to 
ship him the opium, that under section 332 of the Pénal Code he is 
guîlty as a principal. This insistence by the government seems to me 
to be Sound. 

[2] The second count, as has been seen, charges the défendant with 
having unlawfuUy received, concealed, and bought opium, cooked up 
for smoking purposes, knowing the same to hâve been imported con- 
trary to law, in violation of section 2 of an act of Congress of Janu- 
ary 17, 1914, which is as foUows: 

"That If a person shall fraudulently or knowlngly imporfc or bring Into the 
United States, or assist In so doing, any opium or any préparation or deriva- 
tive thereof contrary to law, or shall receive, conceal, buy, sell, or in any man- 
ner facilitate the transportation, concealmeiit, or sale of such opium or prép- 
aration or derivative thereof after importation, knowing the same to hâve 
been Imported contrary to law, such opium or préparation or derivative there- 
of shall be forfeited," etc. "Whenever, on trial for a violation of this section, 
the défendant is shown to hâve, or to hâve had, possession of such opium or 
préparation or derivative thereof, such possession shall be deemed sufficient 
évidence to authorize conviction unless the défendant shall explain the pos- 
session, to the satisfaction of the jury." 

It was shown indisputably that the défendant had in his possession 
opium prepared for smoking purposes. Section 3 of the act of Con- 
gress, supra, provides : 

"That on and after July 1, 1913, ail smoking opium or opium prepared for 
smoking found within the United States shall be presumed to hâve been im- 
ported after the Ist day of April, 1909, and the burden of proof shall be on 
the claimant or the accused to rebut such presumption." 

There is absolutely no évidence tending to rebut this presumption 
of law; the undisputed évidence being that the défendant procured 
Martin to obtain in New Orléans, for him, opium prepared for smok- 
ing purposes, and it was found in defendant's possession. So it 
would seem to follow that the défendant would be guilty under this 
count in the indictment, except for the last clause in section 2, which 
provides in substance that the possession of the opium shall be suf- 
ficient évidence to authorize conviction, "unless the défendant shall 
explain the possession to the satisfaction of the jury." 

His explanation was that he was an addict to opium smoking and 
that he had requested and induced his friend Martin, in New Orléans, 
to procure a quantity of smoking opium for and ship it to him. The 
purpose for which he had it in his possession seems to be sufficiently 
explained, but does that avail him, in the face of the provisions of 
the third section of said act, which provides in substance that ail 
smoking opium found in the United States after July 1, 1913, shall 
be presumed to hâve been imported after the Ist day of April, 1909, 
and placing upon the défendant the burden of rebutting that presump- 
tion? 

As I read thèse two sections, it seems to me that under an indict- 
ment charging a person with receiving, concealing, or buying opium 
prepared for smoking, and found in his possession after July 1, 1913, 
knowing the same to hâve been imported contrary to law, as is charged 
in this case, then the mère possession of such opium after the last- 
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named date would constitute an offense, unkss the party indicted re- 
buts the presumption of importation, as required by the act, regard- 
less of the purposes for which he may hâve had it in his possession. 
There was no évidence tending to rebut the presumption of importa- 
tion. 

It results from what bas been said that the motion for a new trial 
will be overruled. 



POSTAL TELEGRAPH CO. v. CITY OF PORTLAND. 

(District Court, D. Oregon. December 6, 1&15.) 
No. 6894. 

1. LiCEWSES iS=5 — Telegbaph Companies — Effect of Post Eoads Act. 

Post Eoads Act July 24, 1866, c. 230, 14 Stat. 221 (Comp. St. 1913, §§ 
10072-10077), granting the right to telegraph companies to use ttie mili- 
tary and post roads of tlie United States for their pôles and wires, is 
permissive in character only, and does not create corporate riglits or 
privilèges to carry on the business of telegraphy which are derived from 
the laws of the state under which the company is incorporated, and the 
State is not byreason of such act prevented from taxing the real or Per- 
sonal property of the company wlthin Its borders, nor from imposing a 
license tax upon the right to do a local business within the state. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 4, 19; Dec. 
Dig. <S=>5.] 

2. Commerce <@=>69 — Oedinance Imposing License Tax — VALirarr. 

A city ordinance, imposing a license tax on telegraph companies for the 
privilège of dolng business in the city, expressly limited to local business 
within the state, is not invalid, as imposing a burden on Interstate com- 
merce, as applied to a company which also does an Interstate business. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 100, 113-119 ; 
Dec. Dig. <S=îe9.] 

3. CoNSTiTUTioNAL Law <E=»68 — Eeasonableness of Tax — Poweb of Coukts 

TO Détermine. 

The question of the reasonableness of a tax of any klnd Is largely légis- 
lative in character, and unless a court may say that it is arbitrary, or 
imposed for oppression, or through some ulterior motive, it must be held 
valid. 

[Ed. Note.— For other cases, see Constltutlonal Law, Cent. Dig. §§ 125- 
127 ; Dec. Dig. ©==68.] 

In Equity. Suit by the Postal Telegraph Company against the 
City of Portland. On motion to dismiss bill. Motion granted. 

Wm. D. Fenton, Ben C. Dey, Alfred A. Hampson, and Kenneth L. 
Fenton, ail of Portland, Or., for complainant. 

W. P. La Roche, City Atty., and Stanley Myers, both of Portland, 
Or., for défendant. 

WOLVERTON, District Judge. This is a suit to enjoin the en- 
forcement of a license tax exacted by the city from the complainant. 
The complainant is a telegraph company, engaged in sending and re- 
ceiving messages to and fro m différent parts of the United States 

©=3For other casea see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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and to and from différent countries of the world, as well as doing an 
intrastate business. The company is a domestic corporation; that is 
to say, it was organized under the laws of the state, having its prin- 
cipal place of business in the city of Portland. It has also accepted 
the provisions of the Post Roads Act of Congress, approved July 
24, 1866, and is entitled to the benefits and privilèges of the act. 

Ordinance No. 29788 of the city of Portland requires the payment 
of a license fee of $75 per quarter fpr the privilège of doing business 
within the city of Portland. This ordinance was amended by Ordi- 
nance No. 30,337, by adding a new section, being section 19, which 
reads : 

"That part of this ordinance providing for the licensing of persons engaged 
In the telegraph business shall be construed to apply to each and every per- 
son, firm, corporation, or joint-stock company commonly known as a telegraph 
company or agency engaged in the business of sending telegrams for hlre from 
the city of Portland to a point within the state of Oregon, or receiving tele- 
grams In the city of Portland from a point within the state of Oregon, and 
not includlng any business done to or from points outslde of the state of 
Oregon, and not includlng any business done for the govemment of the United 
States, its officers or agents." 

A motion to dismiss has been interposed, and thîs brings to a 
test the sufficiency of the complaint. But one question was presented 
at the argument, namely, whether this ordinance imposes a burden up- 
on the complainant's Interstate commerce business, and, if so, whether, 
for that reason, the ordinance is void. The license is, in itself, a 
privilège or occupation tax, a tax imposed upon the right to do busi- 
ness in the city of Portland, and is for the purpose of revenue. Such 
a tax is a valid exercise of the power of the city to license or tax. 
City of Portland v. Portland Gas & Coke Co. (Or.) 150 Pac. 273. 

[ 1 ] The privilège granted by Congress under the Post Roads Act to 
use the military and post roads of the United States for the pôles and 
wires of the company is permissive in character only, and is not to 
be regarded as creating corporate rights or privilèges to carry on the 
business of telegraphy. Those rights and privilèges are derived from 
the laws of the state under which the company is incorporated, and 
the state is not, by reason of the Post Roads Act, prevented from 
taxing the real or personal property belonging to the company within 
its borders, nor from imposing a license tax upon the right to do a local 
business within the state. Williams v. Talladega, 226 U. S. 404, 416, 
33 Sup. Ct. 116, 57 L. Ed. 275. See, also. Western Union Telegraph 
Co. v. Gottlieb, 190 U. S. 412, 23 Sup. Ct. 730, 47 L. Ed. 1116. 

[2] Nor is such a franchise or occupation tax as hère exacted per 
se void as imposing a burden upon Interstate commerce. The ordi- 
nance is hedged about by the restriction that it shall apply only to 
messages transmitted to and from Portland from and to points within 
the state of Oregon, and not to any business done for the government. 
Such a case, in its exact lines, almost, was presented by Postal Tele- 
graph Cable Co. v. Charleston, 153 U. S. 692, 14 Sup. Ct. 1094, 38 
L. Ed. 871, and the Suprême Court upheld the ordinance. 

[3] But counsel for plaintiff claim that, through careful calcula- 
tion, the revenues derived solely from its intrastate business are found 
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to be less than the ratable expenses attributable to carrying the local 
business. The deficiency, it is urged, must be made up out of the 
revenues derived from interstate business, if the plaintiff continues 
to do business within the state. Hence it is said that the company's 
interstate business is burdened with the deficiency. This proposition 
was touched upon in the Talladega Case, supra, and it was there said 
that: 

"The reasonableness of the ordlmance, unless some fédéral right set up and 
claimed Is violated, is a matter for the state to détermine." 

The question of the reasonableness of a tax of any kind is largely 
législative in character, and I am of the opinion that, unless it is so 
wholly disproportionate to the object and purposes for which it is 
levied as that a court of justice may say that it is arbitrary, or im- 
posed for oppression or through some ulterior motive, the tax must 
be held to be valid. The plaintiff in transacting an interstate busi- 
ness is not bound to transact a local business, and, if it chooses to 
engage in a local business, there exists no good reason why it should 
not be taxed the same as a concérn doing a wholly local business. 

Now, applying the principle suggested, the court could not say that 
this tax of $75 per quarter would be exorbitant and oppressive if 
exacted from a concern engaged in purely local business. For a like 
or analogous reason, this court cannot say that the tax in question is 
void as a burden on interstate commerce. The fact that it is con- 
venient f,or the telegraph company to engage in the local business, or 
the fact, if it be a fact, that the local business opérâtes in aid of its 
gênerai, or interstate, or international business, does not alter the 
légal question, because in local concerns the state or municipality may 
exercise the power of taxation, and this power is not trenched upon 
by a délégation of authority and control over interstate commerce to 
the gênerai government. 

The motion to dismiss will be sustained. 
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BOSTON & M. E. R. v. BAXTER. 

(Circuit Court of Appeals, First Circuit. December 10, 1915.) 

No. 1138. 

1. Mastek and Sekvant ■©=278— Actions fob Death— Sufficienct of Evi- 

dence. 

Wtiere, in an action for tlie death of a railroad fireman, there was évi- 
dence to show tliat he was killed by coming In contact witli a bridge only 
15% feet above the track, that tlie top of ttie tender was II1/2 feet above 
the track, and tlie coal tlierein was piled somewhat higher, and it was 
not contended that he would liave been outside the Une of his duties, had 
lie gone upon the coal in the tender, the jury might hâve found the rail- 
road Company négligent in permitting the tender so loaded to be run 
beneath so low a bridge. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 96i>-969, 971, 972, 977 ; Dec. Dig. ®='278.] 

2. Master and Servant <S=>270 — Raileoad Tbacks — Bridges — Sïatutoby 

Pbovisions. 

In an action for the death of a railroad fireman, caused by contact 
with a low bridge over the railroad track. St. Mass. 1874, c. 372, § 87, pro- 
viding that no bridge should thereafter be constructed over any rail- 
road at a height less than 18 feet above the track, except by the consent 
in writlng of the Board of Railroad Commlssioners, was offered in évi- 
dence, and it was shown that the board had taken. no action regarding 
the bridge. The évidence showed that the bridge was in existence in 
1850, and the only évidence tending to show a subséquent rebulldlng or 
reconstruction was the testimony of a civil eugineer that the planking of 
sucb a bridge had to be renewed every 10 or 12 years, that the stringers 
would wear tvpo or three tlmes as long, and that in most cases the su- 
perstructure would bave to be renewed in a period of 40 years. Heldi, that 
the mère renewal of the planking, the stringers, or the superstructure was 
not such a reconstruction of the bridge as would violate the statute, and, 
conceding that the évidence would hâve been admissible in connection 
with further évidence tending to show reconstruction, the évidence 
should hâve been stricken ont, or the jury told to disregard it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. SÇ 
913-927, 932 ; Dec. Dig. ®=5270.] 

3. Mastee and Servant <S=»2T8, 293 — Actions fob Death — Questions fo". 

JuET — Négligence of Défendant. 

In an action for the death of a railway fireman, caused by coming in 
contact with a low bridge, it appeared that no one saw hlm after leav- 
ing the cab of the locomotive, and it was contended that he went upon 
the coal in the tender and was struek by the bridge. There was évidence 
that a fire hook was found in the coal pile, that the person coaling the 
engine usually placed this in some out of the way place, and it was 
plaintiff's theory that deceased went on the coal for the jmrpose of 
gettlng this hook, and that If he had been given sufficient time to pré- 
pare the engine before leaving the terminal this would not bave been 
necessary. There was évidence that one hour had been agreed upon 
between défendant and its employés as the time for gettlng an engine 
from the roundhouse to its connection with its train, that the engine origi- 
nally asslgned to take out the train in question could not be made ready 
in time, because a pipe sent out to be brazed did not arrive as expected, 
and another engine was substituted, so that only 20 minutes was avail- 
able to make it ready. The engineer testifled that he thought the fire 
would bave to be refresbed "most any place along there," referring to the 
time the flTeman left the cab. Held that, if this évidence was admissibl« 

C=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Index»' 
228 F.— 17 
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to show what deceased probably did after he left the cab and how tho 
Injury was sustained, It was not in Itself évidence of négligence whioh 
could be regarded as the sole or a contrlbuting cause of the injury, and 
the dourt erred in charglng that if deceased was not given time to pré- 
pare his engine, and was obliged to go on the tender after the train 
started, the Jury might flnd the want of sufficient time to prépare the 
engine évidence of négligence on défendant'» part, since the nonarrlval 
of the pipe and the conséquent impossibility of using the originally as- 
signed engine did not of themselves warrant a conclusion of négligence, 
and, even if they did, It was not a natural and probable consequenc-e of 
such négligence reasonably to be anticipated that the hook would be mis- 
placed, and be wanted, and found misslng just before reaching the bridge, 
and that this would lead the flreman to go upon the coal at a time when 
he would incur the danger of being struck by the bridge. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
954, 95G-958, 960-9C9, 971, 972, 977, 1148-1156, 115S-1160; Dec. Dig. 
®=5278, 293.] 

In Error to the District Court of the United States for the District 
of Massachusetts ; Clarence Haie, Judge. 

Action by Mary M. Baxter, administratrix, against the Boston & 
Maine Railroad. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

Archibald R. Tisdale, of Boston, Mass., for plaintifï in error. 
Charles C. Barton, Jr., of Boston, Mass. (Barton & Harding, of Bos- 
ton, Mass., on brief), ifor défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The défendant in error (hereinafter called 
plaintiff) has recoivered judgment in the Massachusetts District Court 
against the plaintifï in error (hereinafter called défendant) for the 
death of her intestate, Leslie M. Baxter, instantly killed on August 15, 
1913, soon after 4 p. m., while in the defendant's employ as fireman 
on one of its engines, then hauling an express passenger train bound 
west from Boston, in interstate commerce. Her suit was brought un- 
der the fédéral Employers' Liability Act. Act April 22, 1908, c. 149, 
35 Stat. 65 (Comp. St. 1913, §§ 8657-8565). The plaintiff's right to 
maintain the suit under that act, if the defendant's neghgence caused 
Baxter's death, was not questioned. 

The déclaration, in two counts, alleged, in substance: (1) That 
Baxter was killed by striking the defendant's bridge at Prospect street, 
Somerville, owing to négligence on its part in its engines, appliances, 
roadbed, works, and other equipment; (2) that his death was due to 
négligence on the defendant's part in erecting, constructing, and main- 
taining said bridge at an insufficient height above the track, and also 
in other respects f urther ref erred to below. 

[1] No witness on either side saw the accident happen. Baxter 
was in the cab of the locomotive with the engineer when the train left 
Boston at 4 :01 p. m. The engineer, who had seen him get down from 
his seat in the cab before the train had reached the Prospect Street 
bridge, missed him soon after passing it and stopped the train at Cam- 
bridge, a short distance further west. Baxter was then found dead 
in the back compartment of the tender, behind the pile of coal carried 
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in its forward compartment. The exceptions state that "a subséquent 
examination revealed signs establishing the fact that his head had 
corne in contact with the bridge." His cap was later f ound 25 to 30 f eet 
west of the bridge, in the ditch north of the track. There was no wit- 
ness who saw him ahve after he left his seat as above. 

The bridge, at its lowest point, was 151/2 feet above the track where- 
on the train was moving; the top of the tender liy2 f^et above the 
track; and the coal carried therein was piled higher than the top of 
the tender. So much was undisputed. There were differing estimâtes 
as to how far above the top of the tender the coal was piled. The ordi- 
nary height at the center was testified to be 13 feet above the track — 
i. e., 18 inches above the top of the tender — though there was évidence 
from which the height might hâve been found to hâve been 3 feet 
above the top of the tender, but in no event higher than the top of the 
cab on the engine, which was 15 feet above the track. No other way 
appearing in which Baxter could hâve brought his head where it would 
strike the bridge after he left the cab and before he was found dead 
on the tender, the jury might bave found that he went from the cab 
upon the coal in the tender and was somewhere on the coal when 
struck by the bridge. It was not contended that he would bave been 
outside the Une of his duties, had he thus gone from the cab upon the 
coal. 

Since it thus appeared that, without regard to any coal above it, the 
top of the tender could hâve passed only 4 feet below the bridge, and 
that the actual clearance available for a man on the coal was neces- 
sarily as much less than 4 feet as the coal may bave brought him above 
the top of the tender, the jury might, on the évidence, bave found this 
clearance too small to afford a margin of safety reasonably sufficient 
under ail the circumstances, and might, therefore, hâve found the de- 
fendant négligent, as regarded the safety of an employé whose duties 
might bring him on the coal, in permitting the tender, so loaded, to be 
run beneath so low a bridge. There was évidence that, since the bridge 
was built, the size of engines in use had materially increased, and that 
this engine and tender were of the largest type then in use in passenger 
service on that division of the defendant's road. 

The accident happened in broad daylight, on a clear day. There 
were the usual telltales on both sides of the bridge. No question was 
raised as to their sufhciency. The answer alleged négligence on Bax- 
ter's part contributing to his in jury and death; but such négligence, 
under the act, would hâve been at most matter for the jury to consider 
in assessing damages, and none of the assignments of error raise any 
question relating to this défense. The évidence before them would 
hâve permitted them to jfînd that he reached a position on the coal 
which brought his head where it would strike the bridge, after the 
telltale intended to give warning that the bridge was near had been 
passed, but before the bridge itself was reached. 

[2] Assignments of error 1-4, inclusive, complain of the admission 
of certain évidence introduced by the plaintifï against the defendant's 
objection. 
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(1) A Massachusetts statute (chapter 372, § 87, of the Âcts of 1874), 
offered "as a matter of évidence that that statute had not been com- 
plied with," was thus admitted. It provides : 

"That no bridge for any purpose shall hereafter be constructed over any 
railroad at a helght less than eighteen feet above tbe track * * • except 
by the consent in writing of the Board of Railroad Commissioners." 

It was further shown that the board referred to had "taken no action 
on the bridge." There is no contention that the class of persons_ in 
whose favor this statute imposes a duty is a hmîted class, not including 
the person for whose injuries recovery is sought, as in N. Y. Central, 
etc., Co. V. Price, 159 Fed. 339, 86 C. C. A. 502, 16 L. R. A. (N. S.) 
1103. Had the plaintifï also shown that the défendant constructed this 
bridge after the statute took efl'ect, a breach of statutory duty on its 
part would hâve been shown which might have been évidence of its 
négligence toward Baxter. Union Pacific, etc., Co. v. McDonald, 152 
U. S. 262, 283, 14 Sup. Ct. 619, 38 L. Ed. 434. But the plaintiff's évi- 
dence did not go so far. It showed that the bridge was in existence in 
1850 ; and the only évidence having any tendency to show subséquent 
rebuilding or reconstruction was that of a civil engineer in the defend- 
ant's employ, who testified that the planking of such a bridge bas to be 
renewed as often as every 10 or 12 years, that the stringers wear two 
or three times as long, and that in most cases the superstructure would 
have to be renewed in a period of 40 years. This évidence also was 
admitted against objection. Conceding that it might have been admis- 
sible in connection with further évidence tending to show reconstruc- 
tion, as the case went to the jury, we do not think that any finding 
that the défendant had in fact reconstructed the bridge since 1874, and 
had thus violated the statute, would have been justified by the évi- 
dence before them. Mère renewal of the planking, or of the stringers, 
or of the superstructure, would not have been such reconstruction. 
AU the above évidence should have been stricken out, or the jury told 
to disregard it. The court instructed them, at the defendant's request, 
that: 

"There is no évidence of tlie violation by the défendant of any statute, the 
violation of which precludes the défendant from the right to have the jury 
consider the question whether or not the plaintiff's intestate was guilty of 
contributory négligence." 

But it left them to consider both the above statute and the above évi- 
dence as to the usual duration of superstructures in such bridges, upon 
the gênerai question of the defendant's négligence as regarded Baxter ; 
and this notvvithstanding that both had gone in subject to objection. 
We cannot say that the défendant was not thereby prejudiced, and 
must theref ore sustain the first two assignments of error. 

[3] (2) Among the respects wherein the second count alleged the 
défendant to have been négligent were an alleged f ailure to allow Bax- 
ter time enough to prépare the engine before the train left Boston, and 
alleged improper coaling of the tender. Because of thèse alleged fail- 
ures to use due care, Baxter, according to the second count, was pre- 
vented from getting the engine, tender and equipment ready before the 
train left, and, because he had been so prevented, found it necessary 
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to go upon the coal in the tender in order to get f rom there a fire hook 
which would hâve been put within reach f rom the cab before starting, 
had he been allowed time for préparation as above, thus exposing him- 
self to the risk of being struck by the bridge. 

It appeared without contradiction, from évidence objected to, but 
the admission whereof is not assignée as error, that the fire hook was 
found, after the accident, in the center of the coal pile on the tender. 
It was a two-pronged hook, about nine feet long, used for raking and 
leveling the fire, and there was évidence that in coaling the engine, if 
the hook was found "where the coal goes," it was usually placed by 
the man engaged in coaling "in some out of the way place." 

Evidence was admitted against the defendant's objection tending to 
show that one hour had been agreed on, between the défendant and 
its employés, as the time for getting an engine from the Fitchburg 
roundhouse to its connection with its train in the North station, the 
engineers and firemen being required to register on duty one hour 
before their trains were due to leave; that the engine originally as- 
signed to take out Baxter's train having been found incapable of being 
made ready in time within the hour and after being partly got ready, 
because one of its pipes which had been sent out to be brazed did not 
arrive as expected, another engine was then substituted, being the en- 
gine which did take the train out ; that, instead of one hour, 20 minutes 
only was thus left available for doing everything necessary to make 
the substituted engine ready and bring it from the roundhouse to the 
train. 

The engineer who ran this engine was allowed to testify, against the 
defendant's objection, that, from his expérience as engineer and fire- 
man, he though "the fire would hâve to be refreshed most any place 
along there," after the time occupied in running from the North sta- 
tion to the place at which Baxter left his seat in the cab. 

The above évidence, admitted against objection, is that to which the 
third and fourth assignments of error refer. If it was admissible, in 
that it helped to show what Baxter probably did after he left the cab, 
where he probably was when the tender went under the bridge, and 
therefore hov/ the injury which killed him was in fact sustained, it 
was not, in itself, évidence of such négligence on the defendant's part 
as could properly be regarded either as the sole or as a contributing 
cause of Baxter's injury. The nonarrival of the pipe expected, and 
the conséquent impossibility of getting the originally assigned engine 
ready in time, did not, of themselves, warrant the conclusion that nég- 
ligence on the defendant's part caused the substitution of a différent 
engine and the resulting necessity for getting that engine ready in 20 
minutes, and there was no other proof to that efïect. And even if 
thèse results could properly bave been found due to any négligence of 
the défendant, it could not be called a natural and probable consé- 
quence of such négligence, reasonably to be anticipated, that the hook 
would be misplaced, that it would be wanted just before reaching this 
bridge, that it would there be found missing, and that the want of it 
would lead Baxter to go upon the coal at a time when, by so doing, he 
would incur the danger of being struck by the bridge. The évidence 
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hère in question does net appear to hâve been admitted for any limited 
purpose, but generally, and the only instruction given the jury regard- 
ing it — an instruction duly excepted to by the défendant — was, as set 
forth in the eleventh assignment of errer, that : 

"If [the jury] should flnd that the plalntifC's Intestate was not given tlme 
by the defendant's agents to prépare his englne, and therefore was obliged to 
go on the tender after the train had started, then the jury may flnd the want 
of sufficient time to prépare hls engine évidence of négligence on the part 
of the défendant" 

The négligence hère referred to could only hâve been négligence 
causing Baxter's death. We think the évidence referred to was wrong- 
ly admitted for the purpose stated in the instruction, and that the 
above instruction was, in itself, erroneous in that it permitted the jury 
to find as a cause of Baxter's death something which could in noi prop- 
er sensé be said to hâve caused it, viz., the allowance of 20 minutes 
only, instead of an hour, for getting everything ready before the en- 
gine and the tender left Boston, and also to find that there had been a 
négligent failure by the défendant to allow sufficient time, of which 
there was no proof. 

The above conclusions are enough to prevent us f rom sustaining the 
judgment below, although we find nothing in the remaining assign- 
ments of error which can avail the défendant. No verdict, in our opin- 
ion, could properly hâve been directed in its favor, even if ail the évi- 
dence wrongly submitted ta the jury, as above, had been withheld 
from their considération; nor would any ruling hâve been justified 
that, upon the évidence, Baxter had assumed the risk of the injury 
from which he died. 

The judgment of the District Court is reversed, and the case re- 
manded to that court for further proceedings not inconsistent with this 
opinion ; and the plaintifif in error recovers its costs of appeal. 

PUTNAM, Circuit Judge (concurring). Without coming to any 
particular conclusion with référence to the grounds taken by the opin- 
ion of the court in this case, I concur in the resuit reached by it that 
there ought to be a new trial. 

It was settled, so far as we are concerned, in Central Vermont Rail- 
way Company v. Bethune, decided on September 23, 1913, and report- 
ed in 206 Fed. 868, 124 C. C. A. 528, that the Employers' Liability Stat- 
utes of the United States do not supersede the common-law doctrine 
of assumption of risk in cases where the common-law doctrine former- 
ly applied, and no violation of any statute on the part of the défend- 
ant is proven. This proposition is in harmony with later décisions 
of the Suprême Court in varions cases, the last of which is Seaboard 
Air Line Railway Company v. Horton, 233 U. S. 492, 34 Sup. Ct. 635, 
58 L. Ed. 1062, L. R. A. 1915C, 1, Ann. Cas. 1915B, 475. 

The bridge with which the head of the intestate came in contact, 
causing his death, was not maintained in violation of any statute ; but, 
if maintained through any fault of the Boston & Maine Railroad, it 
was through fault which was in violation only of the rules of the com- 
mun law. Therefore, so far as I can perceive, the intestate might hâve 
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assumed the risk of the events which caused his death in accordance 
with ail the rules of the common law. 

One of the events in the line of circumstances which preceded his 
death was the confusion arising out of the unexpected replacing of the 
locomotive which was intended for the train on which the intestate was 
killed, by the locomotive which was in fact used thereon. This is now 
discussed as though it were a question simply of the direct materiality 
of those circumstances. I think that in that point of view the évidence 
in référence to the replacing of the locomotive may hâve been too 
remote, and should not hâve been admitted f rom that point ; but it is 
very évident that that particular group of facts might hâve been looked 
at from another aspect — in substance, that, on account of the haste in 
replacing the locomotive, the locomotive in connection with which the 
intestate was killed left the station in jrome degree of confusion. This 
is quite apparent from the discussion of this line of events by the court 
in its charge to the jury. From that part of the charge it is quite ap- 
parent that the court might hâve considered, and probably did consider, 
that the jury might hâve found that the intestate justly became tempo- 
rarily unconscious of the conditions with référence ta the bridge, on 
account of his being suddenly called on to remedy the confusion to 
which I hâve referred, particularly in looking after the hook for raking 
the coal, which had been thrown out of its proper place in the confu- 
sion, and thus located on the top of the coal on the tender, when other- 
wise, and ordinarily, it might hâve remained easily accessible. The 
record does not make it clear whether or not the case was presented to 
the jury in this aspect, although it apparently should hâve been. 

The plaintiff in error was entitled to bave the case submitted clearly 
to the jury on the question as to the acceptance of risk, with whatever 
qualification properly grows out of thèse suggestions. Therefore I 
agrée that there should be a new trial. 
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(Circuit Court of Appeals, Third Circuit. December 9, 1915.) 

No. 1956. 

Commerce ©=27 — Employées' Liability Act — Employé "Employed in In- 
terstate Commerce." 

l'iaintifï was assistant foreman of the gang on a work train on defend- 
ant's railroad, and was injured while the train was engaged in removlng 
old rails, which had ben replaced, from between the tracks where they 
had been left. ïhe movemeiit of the train on that day was whoUy with- 
in one state, but the tracks extended into other states and were constant- 
ly used by défendant in both interstate and Intrastate commerce. Held, 
that the work being done was necessary in keeping the tracks and road- 
bed in suitable condition for interstate commerce, and that plaintifC was 
at the time "employed" in such commerce within the meaning of Em- 
ployers' Liability Act April 22, 1908, c. 149, § 1, 35 Stat. 65 (Comp. St. 
1913, § 8657), and could maintain an action thereunder. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig., <S=327. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

®=sFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexe» 
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In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action at law by William R. McConnell against the Philadelphia, 
Baltimore & Washington Railroad Company. Judgment for plaintifï, 
and défendant brings error. Affirmed. 

John Hampton Barnes, of Philadelphia, Fa., for plaintifï in error. 

Owen J. Roberts, of Philadelphia, Pa., and James D. Carpenter, Jr., 
of Jersey City, N. j., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The question îs whether the work the 
plaintifï was doing at the time of his injury was so related to Inter- 
state commerce as to bring him within the provisions of tlie Fédéral 
Employers' Liability Act of April 22, 1908, c. 149, 35 Statutes at 
Large, 65. 

The plaintifï was assistant foreman of a gang on one of the defend- 
ant's work trains. The main business of the work train and its gang 
was to deliver supplies for repair and maintenance of the four track 
roadway or main line of the défendant company from a point in Penn- 
sylvania to a point in Delaware-, and by removing and carrying away 
used and discarded materials, to keep clear and clean its tracks and 
roadbed. A few days before the injuries to the plaintifï, the work 
train in question had taken new rails to a place where a track was to 
be repaired. The old rails were removed and the new ones installed. 
On the day the plaintifï was injured, the same train and gang were en- 
gaged in removing the old rails from where they had been left between 
the tracks. Travel over the roadbed of the défendant company at 
this point is very heavy, and interstate and intrastate trains pass over 
ail the tracks every few minutes. While the plaintifï was on a car in 
the performance of his duties, members of the gang, under the super- 
vision of the foreman, threw a rail upon the car in such a manner that 
one end projected beyond the side of the car and was struck by a pass- 
ing train and thrust against the plaintifï, causing him the injuries of 
which he complains. 

The errors assigned are two: 

1. The refusai of the court to direct the jury that, under ail the évi- 
dence, the verdict must be for the défendant. 

2. The refusai of the court to direct the jury to render a verdict for 
the défendant, upon the ground that the plaintifï was not entitled to 
recover under the Fédéral Employers' Liability Act. 

With respect to the first error assigned, we may briefly say, that, as 
there was a conflict of testiniony as to what had occurred, the ques- 
tion of negligetice was for the jury. Whether under the second as- 
signment, the case was for the jury, or whether error was committed 
in refusing to withdraw it from the jury, dépends upon whether the 
plaintifï, at the time of his injury, was eraployed in interstate com- 
merce. 
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In order to détermine this question, we must ascertain the nature of 
the work in which the plaintiff was employed with respect to the com- 
merce to which it related, and as his injury was the resuit of negh- 
gence of a fellow servant, which is a risl<: from the assumption of 
which he is relieved only by the Fédéral Employers' Liability Act when 
it applies, we must inquire whether the work the plaintifï was doing 
at the time of his injury was within the contemplation of that act. 

The right to recover arises only where the injury is suffered while 
the carrier is engaged in Interstate commerce and while the employée 
is employed by the carrier in such commerce. Pedersen v. D. L. & 
W. R. R. C'a, 229 U. S'. 146, 150, 33 Sup. Ct. 648, 57 L. Ed. 1125, 
Ann. Cas. 1914C, 153. There is no question that the défendant was en- 
gaged in Interstate commerce. There fore, we are concemed only with 
the nature of the work in which, at the time, the plaintiff was employed. 
That work was in connection with an instrumentality of commerce 
then and theretofore constantly, though not wholly, used in Interstate 
commerce, and therefore to be distinguished from the facts and not 
to be controlled by the law of the case of Bravis v. C. M. S. P. Ry. 
Co., 217 Fed. 234, 236, 133 C. C. A. 228. _ The work of the train on 
which the plaintiff was employed had nothing to do with the immédi- 
ate or direct movement of Interstate commerce. Being a repair train, 
its direct relation was to instrumentalities of commerce rather than to 
the movement of commerce. With respect to its movement on the day 
of the accident, its joumey was defined and was wholly within the 
State of Pennsylvania. It was not a drifting train as in Pennsylvania 
R. R. Co. V. Knox, 218 Fed. 748, 134 C. C. A. 426. The work of the 
plaintiff at the time of his injury was similar to that of Pedersen at 
the time of his injury (Pedersen v. D. L. & W. R. R. Co., supra) in 
that it related to the roadway of the railroad company over which 
moved indiscriminately Interstate and intrastate traffic, and was distin- 
guished from the work in which Pedersen was employed only in the 
respect that Pedersen was carrying materials to a point upon the road- 
way or bridge for the purpose of repairing it, while McConnell, the 
plaintiff, was carrying materials from the roadway after it had been 
repaired. How far does the Pedersen Case control this case? 

In considering the nature of the work in which Pedersen was em- 
ployed at the time of his injury, the court in the Pedersen Case, said : 

"Among the questions which naturally arise in this connection are thèse: 
Was that worlî; being done independently of the interstate commerce In which 
the défendant was engaged, or was it so closely connected therewith as to 
be a part of it? Was itsi performance a matter of indifférence so far as 
that commerce was concerned, or was it in the nature of a duty resting upon 
the carrier? The answers are obvious. Tracks and bridges are as indis- 
pensable to Interstate commerce by railroad as are engines and cars, and 
Sound économie reasons unité with settled rules of law in demanding that 
ail of thèse instrumentalities be kepb in repair. The security, expendltion! 
and efflciency of the commerce dépends in large measure upon this being 
done. Indeed, the statute now before us proceeds upon the theory that the 
carrier is charged with the duty of exereislng appropriate care to prevent 
or correct 'any defect or insufflciency * * * in its cars, engines, appli- 
ances, machinery, traok, roadbed, works, boats, wharves, or other equipment' 
used in Interstate commerce. But independently of the statute, we are of 
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opinion that tlie work of keeplng sach Instrumentalities In a proper Btate 
of repair whlle tlius used Is so closely related to sucti commerce as to be in 
practioe and in légal contemplation a part of it." 

If, as held in the Pedersen Case, carrying materials to the place 
where repair work is to be done is so closely related to Interstate com- 
merce as to be a part of it, then carrying materials f rom the place af ter 
repair work bas been done is just as closely related to, and, for the 
same reason, must be a part of it. The questions asked and answered 
by the court in the opinion in the Pedersen Case, we believe apply with 
equal force and précision to the facts of this case. Hère the work 
was not being done independently of the Interstate commerce in which 
the défendant was engaged, nor was the performance of the work a 
matter of indifférence so far as that commerce was concerned. The 
removal of old rails from between the tracks on the roadbed of a rail- 
road over which moves heavy traffic, both Interstate and intrastate, 
constitutes keeping the tracks and roadbed in suitable condition for 
Interstate commerce, and is as necessary for the proper maintenance 
of the tracks and roadbed as renewing the tracks. The work of which 
the plaintifï's was a part, was the repair of the roadbed by replacing 
old rails with new ones. This included removing old rails and install- 
ing new ones. The work of removing old rails was not complète when 
they were lifted from their place upon the ties and tossed upon the 
roadbed, but was complète only when they were carried away from 
the place where they lay between the tracks. Tlie removal of old rails 
was as much a part of the repair work as the bringing of new rails to 
the place to be repaired. If this be true, this case is within the Peder- 
sen Case, and believing it to be true, we f eel that this case is ruled by 
the principle declared by the Suprême Court in that case. 

The judgment below is afhrmed. 



BOYLE V. PENNSYLVAXIA R. CO. 

(Circuit Court of Appeals, Thlrd Circuit December 8, 1915.) 

No. 1977. 

CoMMEEcœ ®=>27 — Emplotebs' Liability Aot — Servant "Employed in In- 
terstate Commerce." 

A passenger train moving between interior points within the same 
State and not at the time carrying passengers or baggage in interstate 
commerce was not engaged in sueh commerce, and an employé Injured 
while inspecting the cars in such train was not at the time of injury 
"employed in interstate commerce," within the meaning of Employers' 
Liability Act, April 22, 1908, c 149, § 1, 35 Stat. 65 (Oomp. St. 1913, § 
8657), although the train connected with interstate trains, advertlsed such 
fact, and frequently carried passengers destined for points in other states. 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25 ; Dec. Dig. 
<g=>27. . 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

Ê=»For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Catherine Boyle, administratrix of the estate of 
Thomas Boyle, deceased, against the Pennsylvania Railroad Company. 
Judgment for défendant, and plaintifï brings error. Affirmed. 

For opinion below, see 221 Fed. 453. 

Charles Petchon and Bertram D. Rearick, both of Philadelphia, Pa., 
for plaintiff in error. 

John Hampton Barnes, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The question is whether the deceased 
vvas employed in Interstate, commerce at the time he was injured. 

The défendant railroad company operated companion trains moving 
in opposite directions between Philadelphia and Pottsville in the State 
of Pennsylvania. They were scheduled to pass at Phœnixville, the 
norLhbound train being due to arrive two minutes before the south- 
bo'und train. Thomas Boyle, the plaintiiï's intestate, was a car in- 
spector in the employ of the défendant at Phœnixville. It was his 
duty to inspect both trains. On the day in question, he had completed 
the inspection of the northbound train, which was the first to arrive. 
While waiting to inspect the southbound train, which he saw approach- 
ing, Boyle stood in the space between the tracks on which the two 
trains moved, leaning against the engine of the train he had just in- 
spected. While in this position, he was struck by the engine of the 
southbound train, and received injuries from which he died. 

The two trains moved between points within the State of Pennsyl- 
vania. Both were advertised on the defendant's time table to con- 
nect at West Philadelphia with trains to and from New York. Nei- 
ther, at the time of the injury to Boyle, was shown to hâve been 
transporting passengers, baggage or express matter in Interstate com- 
merce. The court submitted the issue oî négligence to the jury upon 
instructions with respect to the defendant's liability under the Fédéral 
Employers' Liability Act of April 22, 1908 (35 Stat. 65). Thèse in- 
structions were, in part, as follows: 

"I charge you, as a matter of law, that It Is not sufflcient that this défend- 
ant is at times engaged in Interstate commerce. That will not do. It is not 
sufflcient that it is prepared to do Interstate commerce and holds itself 
out as ready to do it The thlng that you must find, under the évidence in 
this case, is that at the time this man was killed, this company was at that 
time and the train about which he was employed was engaged in Interstate 
commerce. That means, getting it down to a nut-shell, whether therei tvas 
anyone on that train, any baggaye upon that tram, that at that time were 
ieinff carried from one state to another. If there was any of that liind of 
business being done at that time, that is Interstate commerce. If it was not 
being done at that time, then the défendant was not engaged in Interstate 
commerce and that is the end of the case. * * • Let me say ayain, the 
fact that it at times] does it or ordinarily does it, the fact tluit it stands 
ready to do it, and advertises iy its schedules or otherwise, that it is ready 
to do it, is not enough. Yo<u miust take it upon your consciences to say that 
it has l)een proven hy the évidence in this case to your satisfaction that it 
icas so engaged at the time," 
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The jury rendered a verdict for the défendant. 

The only error assigned is in the portion of the charge above quot- 
ed, in which the trial judge suggested a test or established a standard 
by which the jury was required to détermine whether the deceased 
vvas employed in interstate commerce at the time he sustained his in- 
juries. The error consists, as it is contended, in restricting the test 
to the character of commerce in which the train was engaged at tlie 
précise time the injuries were inflicted, indicated by the présence or 
absence of passengers and baggage being carried to another State, and 
in not extending the test to odier considérations which are conceived 
to be equally pertinent. One is that the prompt and safe movement 
of an intrastate train is so necessary to the safety and unimpeded 
movement of interstate trains moving over the same track, that in- 
spection of the intrastate train becomes a part of interstate commerce. 
The other is that the advertised fact that an intrastate train cormects 
at West Philadelphia with trains to and from New York, makes that 
train a hnk in an interstate system and therefore a part of interstate 
commerce, and that inspection of such a train is employment in such 
commerce. 

In support of the first exception to the charge, the plaintiff in error 
cites and rehes upon the line of cases, liokHng generally that the work 
of repairing or maintaining instrumentahties used indiscriminately in 
intrastate and interstate commerce is employment in interstate com- 
merce. 

The contention of the plaintiff in error is based upon the admïttedly 
correct proposition that a car which has been and may again be used 
indiscriminately in intrastate and interstate commerce, is an instru- 
ment of interstate commerce. Northern Pacific Ry. Co. v. Maerkl, 
198 Fed. 1, 4, 117 C. C. A. 237; Interstate Commerce Commission 
V. Illinois Central R. R. Co., 215 U. S. 452, 30 Sup. Ct. 155, 54 L. Ed. 
280. Employment upon such an instrument of commerce may be 
of two kinds ; first, repairing or preparing it for use in commerce of 
both kinds; second, using it in commerce of one kind or the other. 
With respect to employment upon such an instrument of interstate 
commerce, the plaintifif cites and relies upon several cases, of which 
the first is Northern Pacific Ry. Co. v. Maerkl, supra, cited by the 
Suprême Court in Pedersen v. D. L. & W. R. R. Co., infra. In this 
case, the court held that a workman employed in the repair shops 
of a railroad company in repairing a car having been used and in- 
tended again to be used in commerce of both kinds, is employed in 
interstate commerce, and if injured when so employed, he is within 
the protection of the Fédéral Employers' Liability Act. It is to be 
noted that the work that Maerkl was doing was not using an instru- 
ment of commerce in interstate commerce, but was preparing that in- 
strument for use in commerce either of one kind or the other, and 
therefore for use in interstate commerce. 

In North Carolina Ry. Co. v. Zachary, 232 U. S. 248, 34 Sup. Ct. 
305, 58 L. Ed. 591, Ann. Cas. 1914C, 159, the employment of the 
injured employé was very similar to that of Maerkl. In this case, 
the deceased was a fireman on a train about to move between interior 
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points in the State of North Carolina. The train included two cars 
which had corne from the State of Virginia. After preparing his en- 
gine to move the train and continue the traiisportation of the two cars 
in interstate commerce, though between intrastate points, the fireman 
was killed. The court held that "his acts in inspecting, oiling, firing 
and preparing his engine for the trip" were acts performed as a part 
of interstate commerce. The deceased was employed in preparing an 
instrument for use in interstate commerce, and the fact that two of 
the cars of the train were carrying interstate freight, though vigor- 
ously controverted, was the fact upon which the interstate character 
of the ernployment of the deceased was established. There is a dis- 
tinction between ernployment in preparing an instrument of commerce 
for use, and employment in using such an instrument in commerce. 
Préparation of an instrument for use in commerce of both kinds neces- 
sarily means préparation for use in commerce of either kind, and as 
one kind is interstate conunerce, it follows logically that such prépara- 
tion is for use in interstate commerce, but employment connected with 
the actual use of such an instrument is a part of intrastate or inter- 
state commerce according as the instrument is in use in commerce of 
one kind or the other. The préparation for use, and the use of in- 
struments in commerce of both kinds, are sometimes not easily distin- 
guishable, when, for instance, the instrumentality is such as a rail- 
road bridge or a railroad track. Upon cases dealing with such in- 
strumentalities, the plaintiff in error principally relies to sustain his 
contention that préparation of an instrument of commerce having a 
double use, is interstate commerce, without regard to the kind of com- 
merce in which the instrument is actually employed at the time of an 
injury. Of course, the leading case upon this subject is Pedersen v. 
D. L. & W. R. R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. 1125, 
Ann. Cas. 1914C, 153. At the time Pedersen was injured, he was 
engaged in repairing a bridge which formed a part of the main line 
of the defendant's railroad. The court held that the bridge, though 
used indiscriminately in the two kinds of commerce, was an instru- 
ment of interstate commerce, and that in repairing the bridge, Peder- 
.«en was employed in such commerce. The décision was based upon 
the finding that the bridge was an instrument of interstate commerce, 
without regard to the double use to which it was put, and therefore 
employment in its repair was so closely connected with interstate com- 
merce as to be a part of it. Following the principle announced ir 
Pedersen v. D. L. & W. R. R. Co., supra, this court has recentlv 

held in P., B. & W. R. R. Co. v. McConnell, 228 Fed. 263, C. 

C. A. , that a track used indiscriminately by trains moving in 

intrastate and interstate commerce, is an instrument of interstate com- 
merce, and employment in repairing the same is employment in in- 
terstate commerce. It thus appears that in the Maerkl, Zachary, 
Pedersen and McConnell cases, the employment related to the prépara- 
tion of instrumentalities of commerce for use and not to the use of 
such instrumentalities. 

Throughout this line of cases, of which the few discussed are f?ir 
cxamples, there is the underlying idea that work upon instruments of 



270 228 FEDERAL REPORTER 

interstate commerce and préparation for their use in interstate com- 
merce, are so intimately and directly related to interstate commerce 
as to make such work or employment a part of it. There are other 
cases, however, which hâve to do, not with employment in preparing 
instrumentalities of commerce for use, but with employment connected 
with the actual use of such instrumentalities in commerce of one kind 
or the other. In such cases, the law does not hold employment upon 
an instrumentality to one kind of commerce, notwithstanding its dou- 
ble use, but distinguishes between its use in intrastate and interstate 
commerce, as of necessity it must, and the courts recognize and at- 
tempt to enforce the distinction. In certain cases, the distinction is 
determined by the character of commerce in which the instrument 
is in use. For instance, in the Maerkl case, a carpenter was held to 
be employed in interstate commerce because he was repairing a car in 
current use in both kinds of commerce; the fact that such a car was 
being used in interstate commerce determined the interstate character 
of the fireman's employment in the Zachary case; while the fact that 
such a car was being moved in intrastate commerce determined the 
intrastate character of the fireman's employment in the Behrens case, 
infra. 

In the case of Illinois Central R. R. Co. v. Behrens, 232 U. S. 473, 
34 ,Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163, the plaintiff's 
intestate was a fireman of a switch engine operated exclusively within 
the City of New Orléans and used at différent times in moving in- 
discriminately both classes of commerce. At the time of the collision 
which caused the injury, "the crew was moving several cars loaded 
with freight which was wholly intrastate, and upon completing that 
movement was to hâve gathered up and taken to other points several 
other cars as a step or link in their transportation to varions destina- 
tions within and without the state." The question of law was whether 
upon thèse facts the intestate was employed in interstate commerce 
within the meaning of the act. The court considered the status of 
the railroad as a highway for both intrastate and interstate commerce, 
the interdependence of the two classes of traffîc in point of movement 
and safety, and the practical difficulty in separating or dividing the 
gênerai work of the switching crew. Applying to thèse considérations 
the words of the statute, "suffering injury while he is employed by 
such carrier in such commerce," and giving to the words their natural 
meaning, the court held : 

"That Congress Intended to confine its action to injuries occurring when 
the particular service in which the the employé is engagée! is a part of in- 
terstate commerce." 

Quoting from the opinion and applying the test announced in Peder- 
sen V. D. L. & W. R. R. Co., supra, the court continued: 

"'There can be no doubt that a right o£ recovery thereunder arises only 
where the injury is suffiered while the carrier is engaged in interstate com- 
merce and while the employé is employed by the carrier in such commerce. 
* * * The true test always is: Is the work in question a part of the 
interstate commerce in which the carrier is engaged?' * • • 

"Hère, at the time of the fatal injury, the intestate was engaged In moving 
several cars, ail loaded with intrastate freight, from one part of the clty 
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to another. That was not a service in Interstate commerce, and so the in- 
jury and resulting death were not within the statute. That he was ex- 
pected, upon the completion of that task, to engage in another which would 
bave been a part of interstate commerce is immaterial under tbe statute, 
for by its tenus the true test is the nature of the work being done at the 
time of the injury." 

What was the character of the train at the time Boyle was to in- 
spect it? Upon the uncontroverted évidence, it was a train moving 
between interior points in the state, carrying neither interstate pas- 
sengers nor baggage. It was then rendering no service in interstate 
commerce. Whether it was then ready to render such a service or 
thereafter actually rendered it by receiving passengers to be transported 
to another state, is beyond the question of the character of the com- 
merce in which it was engaged at the time of Boyle's employment and 
injury. 

What was the nature of Boyle's employment at the time of his injury? 
Unlike Maerkl, Boyle was not repairing or at work upon a car there- 
after to be used in both kinds of commerce. He was employed upon 
cars then in actual use and in use either in one kind of commerce or 
the other, not in both kinds. The use of the cars at the instant of 
Boyle's injuries related only to the train of which they were a part, 
and of the journey of the train. That use was at that tim.e either 
intrastate or interstate. It could not hâve been both, for without in- 
terstate passengers and baggage it would hâve been an intrastate use, 
and with both intrastate and interstate passengers and baggage it would 
hâve been interstate. Therefore, the kind of commerce in which the 
cars were being used at the time Boyle was at work upon them, dé- 
termines whether Boyle's employment was intrastate or interstate in 
character. 

Boyle's employment was similar to that of Behrens at the time of 
his injur}', with similar disregard to the possible interstate character 
of the commerce in which the train, as an instrumentality, might sub- 
sequently be used. Therefore, the test of the kind of commerce in 
which the train was being used and in which Boyle was employed, as 
contained in the charge of the learned trial judge, was not restricted 
in its scope, when considered with respect to the facts of this case and 
the restricted question arising from them. There was no occasion 
for him to include in his instructions and illustrations ail instances in 
which the Act might apply, but it was sufficient for him to conform 
his instructions to the limited facts of this particular case. This he 
did correctly and sufficiently, unless indeed it be law, as urged by the 
plaintiff in error, that inspection of the intrastate train is so related to 
interstate commerce as to make it a part of it, and that the train moving 
between interior points lost its intrastate character by reason of the 
advertised fact that it made interstate connections. 

In many cases it is difhcult to find the Une distinguishing intrastate 
and interstate commerce ; nevertheless the line exists. It is the func- 
tion of the courts to maintain the line of distinction and to promulgate 
rules by which it may be f ound. We are urged in this case, however» 
to advance a principle which would not aid in discovering the line of 
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distinction between the two kinds of commerce, but, we conceive, would 
obliterate it. We are urged to this position upon authority of the dé- 
cisions under the Safety Appliance Act (Act March 2, 1893, c. 196, 
27 Stat. 531 [Comp. St. 1913, §§ 8605-8612]) with which it has been 
said the Employers' Liability Act is in pari materia. 

Under the Safety Appliance Act, ail cars of an interstate railroad, 
in whatever iiind of commerce used, are required to be equipped with 
safety appliances, upon the theory that such universal equipment is 
necessary to the safety of interstate traffic. It has therefore been held 
in Southern Ry. Co. v. United States, 222 U. S. 20, 26, 27, 32 Sup. Ct. 
2, 56 ly. Ed. 72, that a car used for intrastate traffic only, when hauled 
over tracks used for interstate traffic, is within the Safety Appliance 
Act. In the Second Employers' UiabiHty Act Cases, 223 U. S. 1, 51, 
52, 32 Sup..Ct. 169, 176 (56 L. Ed. 327, 38 L. R. A. [N. S.] 44), it 
was held that: 

"It is not a valid objection that the aet embraees instances where the 
causal négligence is that of an employé engagea in intrastate commerce ; 
for sueh négligence, when operating Injuriously upon an employé engaged in 
interstate commerce, bas the same effect upon that commerce as if the nég- 
ligent employé were also engaged tlierein." 

Relying upon this expression and the Safety Appliance Act décision, 
last cited, the plaintiff in error urges the contention that the effect of 
inspection of an intrastate train is so immediately and necessarily re- 
lated to the safe movement of interstate commerce as to be a part of it. 
We are of opinion that the décision cited under the Safety Appliance 
Act may be considered as a logical interprétation of the means intended 
by Congressi to effect and obtain the safety to interstate commerce 
contemplated by the Safety Appliance Act. The décision in the Sec- 
ond Employers' Liability Cases, supra, to the extent in which it was 
cited, dealt only with the liability of employers for injuries to their 
employés, and related only to the matter of injuries sustained by an 
employé in interstate commerce, occasioned by an employé in intra- 
state commerce. Neither case is authority for the contention so broad- 
ly made, that acts which are primarily intrastate, become interstate in 
their nature when they affect the safety or movement of interstate 
commerce. While the movement of an intrastate train, like the use 
of any intrastate instrument, may in some measure affect the safe 
movement of interstate commerce, we believe that in the présent case, 
the inspection of such an intrastate train is so remotely related to in- 
terstate commerce that under the tests prescribed by the Suprême 
Court it cannot be considered a part of it. 

It is further contended by the plaintiff in error that the two trains 
involved in this case were engaged in interstate commerce by reason 
merely of the fact that they were advertised to make connections at 
West Philadelphia with trains to and from New York, and "were, 
therefore, trains employed by the défendant, when occasion required, 
for the transportation of interstate passengers." ' 

At the West Philadelphia station of the défendant railroad compa- 
ny, connections may hourly be made with a vast number of trains mov- 
ing between points wholly within the State of Pennsylvania and be- 
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tween points in Pennsylvania and other States. The opportunity to 
make connections, whether generally known or advertised, does not 
effect a change in the character of a train or of the commerce in which 
it is engaged. It is advertised that connections may be made at this 
station ; if no connections be made, no change is effected ; while on the 
other hand, if connections be made, the character of the commerce may 
be changed according only as passengers availing themselves of the 
convenience may be travehng tipon through tickets embracing one con- 
tract O'f transportation from a point in Pennsylvania to a point in an- 
other state, or upon separate tickets involving two contracts of trans- 
portation, one ending at West Philadelphia for a part of the journey, 
and the other beginning at West Philadelphia for the balance of the 
journey. Gulf, Colorado & Santa Fé Ry. Co. v. Texas, 204 U. S. 403, 
27 Sup. Ct. 360, SI L. Ed. 540. Therefore, whether the trains involved 
in this suit were engaged in transporting passengers in interstate com- 
merce, dépends not upon the advertisement or upon the fact that con- 
nections may be made at West Philadelphia, "when occasion required," 
that is, when passengers désire, but upon the actual character of the 
transportation in which such trains are engaged at a given time. We 
are therefore back to the first question, which relates to the character 
of the commerce in which the train was engaged and the intestate was 
employed at the time of his injury, controlled by the évidence that the 
train moved between interior points in one state, and that it was trans- 
porting no passengers or baggage into another state. From this test or 
standard, presented by the trial judge, it must be decided that it was 
not engaged in interstate commerce, and thoise participating in its 
movements were not employed in that commerce. We find no error 
in the charge of the court, considered with référence to the facts to 
which it was directed. 

The judgment below is affirmed. 



PEASB et al. v. EATHBUN-JONES ENGINEERING CO. PEASE v. SAME. 
PEASE V. HBKRING, U. S. Marshal, et al. 

(Circuit Court of Appeals, Fifth Circuit. December 7, 1915. Eeliearing 
Denled January 4, 1916.) 

Nos. 2781, 2S04, 2834. 

1. Appeai, and Ebboe <S=»8S3 — Appeal Bond — Liability of Stjeeties — 
Sl'mmaey Détermination. 

Ou appeai from a decree ad.1udgingi that plaintifC recover a specified 
amount from défendant, and establishlng a lien on certain property, the 
decree was atHrmed. A decree was subse(iuently entered, making the 
mandate of the appellate court the judgment of the District Court and 
ordering the clerlc to issue an order for the sale of the property described 
in the judgiaent. and, If it was insuffieient to satisfy such judgment, to 
Issue an exécution against the défendant and the suretles on its appeai 
bond. The sureties moved to set aside such decree, so far as It directed 
the issuanee of exécution on grounds involving the question as to their 

®=3For other cases see same topic & KBY-NUMBBR in aU Key-Numbered Digests & Indexes 
228 F.— 18 
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Uabillty. EelcL, that they eould not complain that the court passed on 
tlie question of their llability, as, though a surety on a supersedeas bond 
may bave a right to hâve bis liability thereunder adjudicated in an 
action at law on the bond, he can waive this right by voluntarily sub- 
mitting the question of liability to the court reudering the decree on the 
appeal from which the bond was given, and one invoking the décision of 
a court as to the merits of a claim made against him cannot retain the 
right of electing to abide by the décision if acceptable to him, and of not 
being bound by it if adverse to his contention. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. § 3611; 
Dec. Dig. <®=>883.] 

2. Appeal and Ebror ©=31234 — Appeal Bond — Liability op Sueeties. 

Eev. St. § lOOO (Oomp. St. 1913, § 1660), provides that every justice or 
judge signing a citation on any writ of error shall take good and suffl- 
cient security that the plaintifC in error or appel lant shall prosecute his 
writ or appeal to effect, and, if he fails to make his plea good, ansv^-er 
ail damages and costs, vphere the writ is a supersedeas and stays exécu- 
tion, or ail costs ouly where it is not a supersedeas. Rule 13 of the Tifth 
Circuit (150 Fed. xxviii, 79 O. C. A. xxviii) require supersedeas bonds to 
be taken with good and sufiicient security that plaiutiff in error or 
appellant shall prosecute his writ or appeal to effect, and auswer ail 
damages and costs if he fails to make his plea good, and provides that 
sueh indemnity, where the judgment or decree is for the recovery of 
mouey not othèrwise secured, must be for the whole amount of the 
judgment or decree, including damages and costs, but that where the 
property in controversy necessarily follows the suit and in suits on 
mortgages, or where the property is in the custody of the marshal, or 
where the proceeds tbereof, or a bond for the value thereof, is in the 
custody of the court, indemnity will only be required in an amount Bulfl- 
cient to secure the sum recovered for the use and détention of the prop- 
erty, the costs of the suit, and damages for delay. Held, that where, on 
appeal from a decree adjudging that plaiutiff recover of défendant a 
certain amount, and also establishing a lien on machinery, and ordering 
its sale unless the money judgment was paid, a bond superseding the 
decree was given, conditioued as required by section 1000, the surettes 
were liable for the amount of the decree, so far as it directed the payment 
of mouey, as well as for damages for the delay arising from the ar)peal, 
as rule 13 only furnishes a guide for determining the amount of bonds, 
and does not deprive a supersedeas bond of the effect given it by the 
statute. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4761- 
4777; Dec. Dig. (S=>1234.] 

:3. Appeal and Ebuoe <g=3l033 — Appeal Bond — Liability op Surettes. 

Where the surettes on a supersedeas- bond on an appeal from a decree 
establishing a lien on property and awarding a money judgment were 
liable for the amount of the money judgment, they could not complain 
that before their liability was sought to be enforced this amount was 
reduced by the application thereon of the amount réalized on a sale of 
the property against which the lien was decreed. 

[Ed. Note.' — For other cases, see Appeal and Brror, Cent Dig. §§ 4052- 
4062 ; Dec. Dig. ©=1033.] 

4. Courts ©=355' — Fédéral Court — Judgment — ENroBOEMENT — Jubisdic- 
TioN OF Court. 

Where the trial court rendered a decree adjudging that plaintifC recover 
a specified sum of money, and establishing a lien on certain machinery, 
and ordering the sale thereof unless the money judgment Vi^as Pfiid, its 
jurisdiction was not thereby exhausted, but continued until the decree 

.®=3For other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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was satlsfled, except In so far as Its right to exercise its power to, enforce 
the decree was suspended during the pendepcy of the appeal, 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 935, 936; Dec. 
Dig. i®=»3ô5.] 

5. Courts ®=>355 — Judgments Enfobceable by Execution — Deobees in 

Equity. 

Under equity rule 8 (198 Fed. xxi, 115 C. C. A. xxi), providing that 
final process to exécute any decree xnay. If the decree be solely for the 
payment of money, be by a wrlt of exécution, where a decree adjudged 
that plalntiff recover a sum of money, established a lien on certain ma- 
chinery, and ordered that such machinery be sold unless the amount 
decreed against défendant was pald wlthin 60 days, the part of the de- 
cree reinalnlng unsatisûed after the sale of such property was solely for 
the payment of money, and the appropriate process for its exécution was 
a wrlt of exécution, especially where the mandate of the Circuit Court 
of Appeals on an affirmance of the judgment of the District Court or- 
dered that such exécution and further j>roceedings be had as according 
to right and justice and the laws of the United States ought to be had. 

[Ed. ^'ote. — For other cases, see Courts, Cent. Dig. §§ 935, 936; Dec. 
Dig. .©=5355.] 

6. Appeal and Ekeor <g=3781— 7D1SMISSAL or Appeai — Effect of Payment. 

Where, pending au appeal from a decree denying an application for 
an injunction restraining the enforcemeut of an exécution, the executioa 
was satlsfled, there was nothing for décision, and the appeal would be 
dismissed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 63- 
80, 3122; Dec. Dig. <3=p781.] 

Appeals from the District Court of the United States for the South- 
ern District of Texas; Waller T. Burns, Judge. 

Suit by the Rathbun-Jones Engineering Company against the Peo- 
ple's Light Company. From a decree against Clark Pease and another, 
sureties on an appeal bond of the défendant, such sureties appeal ; and 
from decrees overruling a motion to set aside the first-mentioned de- 
cree, and overruling an application for an injunction against J. A. Her- 
ring, United States Marshal, and others, Clark Pease appeals. Ap- 
peal from decree overruling application for injunction dismissed, and 
the other decrees affirmed. 

In Nos. 2781 and 2804: 

Frank H. Booth, of San Antonio, Tex., for appellants. 

James D. Walthaiï, of San Antonio, Tex., for appellees. 
In No. 2834: 

Frank H. Booth, of San Antonio, Tex., for appellant. 

James D. Walthall, of Ôan Antonio, Tex., for appellees. 

Before PARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

WALKER, Circuit Judge. By a decree rendered on January 9, 
1914, in the case of Rathbun-Jones Engineering Company v. People's 
Light Company, it was adjudged that "plaintiff do hâve and recover 
of and from the défendant * * * the sum of six thousand, eight 
hundred and four dollars and ninety cents ($6,804.90)," and also in- 
terest and costs. The decree further provided for the establishment 

(S=>For other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Digesta & Indexe» 
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of a lien on certain described machinery, as claimed in the pétition, and 
that if the amount decreed against the défendant was net paid within 
60 days from the date of the decree the clerk issue process directing 
the marshal to sell the property subjected to the lien. An appeal was 
taken from this decree, and a bond in tlie sum of $7,500, dated March 
7, 1914, and with the condition that "if the said People's Light Compa- 
ny shail prosecute its appeal to efïect, and answer ail damages and 
costs if it fails to make its plea good," was made and approved ; Clark 
Pease and Gust. Heye, Jr., signing as sureties. The resuit of that ap- 
peal was an affirmance by this court of the decree appealed from. 
People's Light Co. v. Rathbun-Jones Engineering Co., 218 Fed. 167, 
133 C. G. A. 523. On February 24, 1915, after the filing of the man- 
date from this court, the District Court entered a decree which ordered 
that the mandate be made the judgment of the court, and further or- 
dered "that the clerk of this court issue an order of sale as in the de- 
cree of this court provided, directed to the marshal of this district, 
commanding him to sell the property described in the judgment ren- 
dered herein to satisfy said judgment, interest, and costs, and it is 
further ordered that in the event said property does not sell for suffi- 
cient amount to satisfy said judgment, interest, and costs, the clerk 
of this court issue exécution against the défendant and against the 
sureties on the appeal bond herein, Clark Pease and Gust. Heye, Jr., 
for any deficiency that may remain." Thereafter, on May 6, 1915, 
after the marshal's sale of the property decreed subject to the lien de- 
clared, and the application of the sum realized on that sale— $1,500 — 
to the satisfaction to that extent of the decree, Clark Pease and the ad- 
ministratrix of the estate of Gust. Heye, Jr., deceased, filed a motion in 
the cause, which, after stating the proceedings therein, prayed that the 
above-mentioned order of February 24, 1915, in so far as it directs the 
issuance of exécution against the People's Light Company and against 
Clark Pease and Gust. Heye, Jr., be set aside and held for naught. 
The motion stated many grounds for the granting of the relief sought. 
One of the grounds was: 

"That said order was entered by the court withoiit pleading, wlthout notice, 
and without hearing, against, to, or of thèse petltioners, or either of them. 
And said order Is in violation of the Constitution of the TJnited States, in 
that it deprives your petitioners of their property without due process of 
law." 

Among other grounds stated in the motion were the following: 

"That said bond did not seeure, and was not intended to secure, the pay- 
meut of the amount of said .iudgment, or any deficiency that mlght remain 
after the application of the proceeds of the sale of said property, but operat- 
ed only as indemnlty against damages and costs by reason of said appeal ; 
and, in this connection, petitioners show that ail the costs on said appeal 
and adjudged against them by the Circuit Court of Appeals hâve been paid, 
and attach the recelpt of the clerk of this court hereto to sliow the fact." 

"That in its bill filed in this cause the complainant sought a judgment, as 
at lavi% for any deficiency that might remain due on said iudgment after 
the aijplication of the proceeds of the sale of said niortgaged property, and 
such judgment was not awarded It; and therefore its riglit to a deficiency 
judgment and exécution therefor bas been adjudleated against it, and such 
rlght, if It ever existed, Is res adjudicata, which thèse petitioners now hère 
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plead In bar of any rlglit of the plalntiff to hâve exécution for such defl- 
ciency." 

"That the sale of said property, and the acceptance of the proceeds thereof, 
operated as a complète satisfaction of the decree aforesaid, and no cause of 
action now exista, if any ever exlsted, against your petitioners or either of 
them." 

The case is hère on separate appeals sued out from, respectively, the 
decree of February 24, 1915, from the decree overruling the above- 
mentioned motion, and from a decree overruling an application of 
Clark Pease for an injunction restraining the enforcement of the exé- 
cution against him. No stay of the exécution having been ordered be- 
fore the hearing in this court on the last-mentioned appeal, Clark 
Pease, under protest, paid the amount called for by the exécution 
against him. 

[ 1 ] It may be assumed that a surety on the supersedeas bond had 
the right to hâve the question of his liability thereunder adjudicated 
in an action at law on the bond in which he could hâve claimed a 
trial by jury. If he had this right, it was one he could waive by vol- 
untarily submitting the question as to his liability to the court which 
rendered the decree on the appeal from which the bond was given. 
That court could, at the request or with the consent of the surety, dé- 
termine the liability on a bond which was part of the proceedings in 
a case which was or had been pending before it. S'everal of the 
grounds stated in the motion made by the siireties distinctly invoke a 
ruling by the court on the question of the liability incurred by the sure- 
ties under the facts of the case. The court was invited to pass on the 
mérita of the question, including matters which were set up as bar- 
ring the asserted right of the plaintifï in the case to hâve a recovery 
against the sureties. One against whom a liability is asserted in one 
court waives a spécial privilège he may hâve to require that another 
court be resorted to for the adjudication of the question of such liabili- 
ty by appearing in the court in which the liability has been asserted 
and invoking a décision of that court on the merits of the controversy ; 
and such waiver results from such conduct, though the submission of 
the controversy to that court for its décision is accompanied by the 
suggestion that that court had not acquired jurisdiction of the person 
so appearing in it. One so making a gênerai appearance in a court, 
and invoking its décision as to the merits of a claim made against him, 
cannot so limit or qualify the effect of his appearance as to retain the 
right of electing to abide by the décision if it is acceptable to him, or 
of not being bound by it if it is adverse to his contention. St. Louis & 
San Francisco Railway Co. v. McBride, 141 U. S. 127, 11 Sup. Ct. 982, 
35 L. Ed. 659; 24 Cyc. 156, 158. It follows that the surety cannot 
sustain a complaint against a ruling as to his liability which was made 
at his instance, if what he was required to pay as a resuit of the ruling 
was no more than the bond made him liable for. 

[2, 3] For an appeal to operate as a supersedeas, and to stay exécu- 
tion, there must be taken "good and sufficient security that * * * 
the appellânt shall prosecute * * * his appeal to efïect, and, if 
he fail to make his plea good, shall answer ail damages and costs." 
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Rev. Stat: U. S. § 1000 (Comp. St. 1913, § 1660) ; rule 13 of this 
court (150 Fed. xxviii, 79 C. C. A. xxviii). The bond in question was 
conditioned as required by the quoted provision of the statute. The 
decree which was so superseded was one for the payment of money. 
The breach of the condition of such a bond given in such a case en- 
titles the obligée to recover, not only compensation , for the delay 
arising from the appeal, but also the amount of the decree appealed 
from, so far as the latter directs the payment of money by the ap- 
pellant to the appellee. American Surety Co. of New York v. North 
Packing & Provision Co., 178 Fed. 810, 102 C. C. A. 258; Wood v. 
Brown, 104 Fed. 203, 43 C. C. A. 474. The ruling made in the case 
of Kountze v. Omaha Hôtel Co., 107 U. S. 378, 2 Sup. Ct. 911, 27 
L,. Ed. 609, is not apphcable hère. The bond under considération 
in that case was given on an appeal from an ordinary foreclosure 
decree. It was distinctly pointed out in the opinion rendered in that 
case (107 U. S. 393, 2 Sup. Ct. 911, 27 L. Ed. 609) that the decree 
appealed from was not a personal one for the debt which tlie mort- 
gage secured, and that the personal Hability of the debtor could hâve 
been enforced while the appeal from tlie foreclosure decree was pend- 
ing. Not so hère, where the effect of the bond under considération 
was to supersede the decree as a whole, not merely the part of it which 
decreed a sale of the property found to be subject to a hen, but the part 
of it which ordered the payment of money by the appellant to the ap- 
pellee. 

Nothing contained in rule 13 of this court can be given such effect 
as to prevent the bond standing as security for the superseded decree 
for the payment of money, at least in so far as that decree is not other- 
wise secUred. The provision of that rule that "such indemnity, where 
the judgment or decree is for the recovery of money not otherwise se- 
cured, must be for the whole amount of the judgment or decree, in- 
cluding just damages for delay, and cost and interest on appeal," by 
no means has the effect of preventing a bond which superseded such a 
decree as the one under considération, which was for the payment of 
money and also for a lien on property ordered to be sold and the pro^ 
ceeds applied on the decree, standing as security for the decree for 
money so far as it remained unsatisfied after the application of the 
proceeds of the property ordered to be sold. That rule undertakes to 
furnish a guide for determining the amount of supersedeas bonds in 
specified cases, and shows that the amount is to be more or less accord- 
ing as the appellee or défendant in error may be liable to be subjected 
to more or less damage by the superseding or suspension of the exécu- 
tion of the decree or judgment in his favor; but certainly it does not 
undertake to deprive a supersedeas bond in any case of the eft'ect given 
to it by the statute of subjecting the principal and sureties to Hability 
"for ail damages and costs" which the appellee or the défendant in er- 
ror may sustain if the appellant or plaintifï in error "fail to make his 
plea good." The liability on a bond which operated to suspend such 
a decree as the one under considération would not extend to "ail dam- 
ages," if it did not cover so much of the decree for the payment of 
money as was left unsatisfied after the application to the decree of the 
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amount realized on the sale of property subjected to a lien and ordered 
to be sold. There is nothing for the surety to complain of in the fact 
that, before his liability was sought to be enforced, the amount o.f the 
decree which had been superseded was reduced by the application to 
it of the amount realized on the sale of the property decreed to be sold. 
[4, 5] The jurisdiction of the court was not exhausted by the rendi- 
tion of the decree in question, but continued until the decree was satis- 
fied, except in so far as its right to exercise its power to enforce the 
decree was suspended during the pendency of the appeal. Wayman v. 
Southard, 10 Wheat. 1, 23, 6 L. Ed. 253 ; Riggs v. Johnson County, 6 
Wall. 166, 187, 18 L. Ed. 768; Central National Bank v. Stevens, 169 
U. S. 432, 464, 18 Sup. Ct. 403, 42 L. Ed. 807. The part of the decree 
which remained unsatisfied after the exécution of the part of it which 
decreed the sale of property and the application of the proceeds of the 
salej was "solely for the payment of money." The appropriate final 
process for the exécution of the decree, so far as it remained unexecut- 
ed when the order complained of was made, was such a writ of exécu- 
tion against the défendant as the motion sought to forbid the enforce- 
ment of. Equity rule 8 (198 Fed. xxi, 115 C. C. A. xxi). A part of 
the command of the mandate issued from this court to the trial court 
upon the affirmance of the latter's decree was : 

"You, therefore, are hereby commandée! that such exécution and further 
proceedings be had in said cause as according to right and justice, and 
the laws of the United States, ought to be had, the said writ of error 
[appeal?] notwithstanding." 

Plainly it was compétent for the court to issue against the défendant 
in the cause such an exécution as was issued. And the surety's submis- 
sion to the court of the question as to his liability on the supersedeas 
bond conferred on the court the right to décide the question and to 
provide for the enforcement of its décision by proper process. As at 
the time that décision was rendered the unexecuted part of the decree 
which had been superseded was "solely for the payment of money," 
and as it was for that amount only that exécution against the surety 
was allowed to be enforced, the decree having already been satisfied 
in part by the application of the proceeds of the sale of the property 
subjected to a lien and ordered to be sold, the resuit of what the court 
did was to allow the exécution of appropriate process against the sure- 
ty to be proceeded with, to the end of coercing the payment by him 
of no more than the amount which the supersedeas bond obligated him 
to pay. A surety on the bond cannot sustain a complaint against ac- 
tion of the court having this effect only. It follows that the decrees 
presented for review by the two appeal s first above mentioned as now 
pending are affirmed. 

[6] The satisfaction of the exécution, the injunction of the enforce- 
ment of which was the sole relief sought in the case in which was ren- 
dered the other decree which was appealed from, leaves nothing for 
•décision on that appeal ; and that appeal is dismissed. 



280 228 l'EUEEAL REPORTER 



COLE MOTOR OAE 00. v. HURST et al. 

(Circuit Court of Appeals, Flfth Circuit. December 14, 1915. Eehearlng 
Denied January 17, 1916.) 

No. 2715. 

1. Appeal and Erbob <®=3l71 — Review — Change of Theobt. 

Where, in an action on contracts claimed to violate the state anti- 
trust laws, plaintiff sued on the contracts as contracts of consignment, 
but by the court' s ruling that they were contracts of sale was compelled 
to proceed as if they were contracts of sale, this enforced change of 
attitude did not preclude an appellate court from regarding the con- 
tracts in their true light as contracts of consignment 

[Ed. Note. — For other cases, see Appeal and Error, Cent. DIg. §§ 1053- 
106S ; Dec. Dig. <S=:3l71.] 

2. CoNTEACTS ig=>153 — Validitt — Adopting Oonstkitction Upholding Oon- 

TEACX. 

If contracts between a manufacturer of motor cars and a dealer, claim- 
ed to violate the anti-trust laws of the state, were open to two reason- 
able interprétations, one defeatlng the manufacturer's clalm for a bal- 
ance due and the other enforcing it, the court would b& at liberty to 
adopt the latter interprétation. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 734 ; Dec. Dig. 
e=153.] 

3. CoMMEKCE (®=>8 — Interstate Commerce — Application of State Laws. 

Contracts between a manufacturer of motor cars and a dealer, desig- 
nated as a distributor, provided that cars would be invoiced to the 
distributor at the regular catalogue price, subject to certain discounts 
constitutiug his profits; that he should hâve the exclusive right to Kell 
the manufacturer's cars in certain designated territory within the etate 
of Texas, and not elsewhere; that remittances for ail cars shipped to 
him would be made the same day cars were sold ; that, when cars were 
shipped direct to his agents, sight drafts would be drawn and a checli 
mailed by the manufacturer on Monday of each week, covering com- 
missions due on shipments for which paymeuts had been received during 
the previous week ; that the distributor would keep the cars insured in 
the manufacturer's name until sold and paid for; that if the contract 
was canceled the manufacturer would take over any new cars then on 
the distributor's show floor at the Invoice price with carload freight 
added ; and that if the distributor canceled the contract he would take 
and pay for ail cars on hand or in transit. The contract was made in 
Indiana, and the cars were to be shipped from Indlana f. o. b. to the 
distributor in Texas. Held, that the transaction was a consignment, aud 
not a sale, and the contract was an Interstate one, the validity of which 
was govemed by the fédéral anti-trust laws (Act July 2, 1890, c. 647, 26 
Stat. 209), and not by the anti-trust laws of Texas (Vernon's Sayles' 
Ann. Civ. St. 1914, § 7796 et seq.). 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5; Dec. Dig. 
<S=>8.] 

4. Monopolies ®=>17 — Contracts — Vaudity — Restbaint of Trade. 

The contract was valid under the anti-trust laws, both of the TJnited 
States and of Texas, as it In no way restrained compétition or trade. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. § 13 ; Dec. 
Dig. <S=>17.] 

In Error to tlie District Court of the United States for the North- 
ern District of Texas; Edward R. Meek, Judge. 

©ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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Action by the Cole Motor Car Company against Charles F. Hurst 
and another. Judgment for défendants, and plaintifï brings error. 
Reversed, and new trial granted. 

Etheridge, McCormick & Bromberg, of Dallas, Tex., for plaintifï 
in error. 

Crâne & Crâne and Jed C. Adams, ail of Dallas, Tex. (Clendenen 
& Simmons, of Ft. Worth, Tex., on the brief), for défendants in er- 
ror. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

SPEER, District Judge. The Cole Motor Car Company is a cor- 
poration and citizen of Indiana. Charles F. Hurst is a citizen of Tex- 
as, and of the district in which the instant action is brought. The 
Cole Company ^Lnd Hurst made an agreement by which Hurst was 
to receive, and become the distributor of the Cole Company's automo- 
biles, for certain counties in Texas. Benjamin J. Tillar became guar- 
antor, to the extent of $10,000, that Hurst would comply vvith his con- 
tract. The Cole Company shipped and delivered to Hurst, under the 
contract, machines in considérable number. Hurst disposed of the 
same, but omitted to pay to the Cole Company a balance due thereon 
of $11,491.27. The action was brought to recover this amount, and 
Tillar was joined as guarantor and défendant. Having received the 
automobiles of the plaintiff company, and having failed to pay there- 
for in large part, Hurst now interposed the défense that his contract 
was violative of the anti-trust law of the state of Texas, and was there- 
fore void. The prêteuse was that the contract restricted the territory 
in which Hurst should sell the automobiles, and also restricted the 
right of the plaintiff company to sell to others in the same territory. 
Tillar defended upon the ground that certain misrepresentations were 
made to secure his exécution of the guaranty contract, and, f urther, 
that he had been discharged from his liability as guarantor by the 
failure of the plaintiff company to notify him of defaults on the part 
of Hurst. 

Upon the conclusion of the hearing, counsel for the défendants re- 
quested the direction of a verdict in their favor. The court gave that 
direction in the language foUowing: 

"Gentlemen of the Jury: The court construes the contracta between the 
plaintiff and the défendant Hurst to be eontracts of sale, and under the law 
is of the opinion they are void, because in conflict with the anti-trust laws of 
this State, for which reason alone I charge you to retum your verdict for the 

défendants." 

To this exception is taken. Undoubtedly Hurst should not be re- 
lieved of his obligation to pay for the cars he had received under his 
contract, unless, under ail circumstances, a contract between himself 
and the consignor was violative of the public policy of the state. We 
hâve attentively scrutinized the record, to discover such violation. 
There were several eontracts, but they were practically the same as 
to terms and conditions. Hurst was to be paid a commission on each 
sale. He was to remit to the plaintiff company for each car as it wa? 
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sold by hîm. The cars were to be invoiced to him at a price to the 
purchaser fixed in advance by the company. This was subject to 
a discount varying f rom 25 to 271/2 per cent, from the list price. The 
contract is somewhat voluminous, but the material clause is the fol- 
lowing : 

"The distributor shall hâve the exclusive rlght to sell Cole motor cars in 
the foUowing territory, and not elsewhere, until the expiration of thls con- 
tract. That part of the state of Texas north of and includlng the foUowlng 
counties: Panola, Rusk, Cherokee, Anderson, Freestone, Limestone, Falls, 
Bell, Bumet, Llano, Mason, Menard, Schllecher, Crockett, Crâne, Wlnkler." 

Hurst, as we hâve seen, is designated as distributor. It appears 
from the record that, previously to the exécution of the contracts in 
question, Hurst, as a member of a fiirm, had acted as the agent of 
the Cole Company in putting their machines on tlie market. When 
the firm's agency ended, Hurst, as an individual, was continued as 
agent until the first contract decreed on was made. The crucial ques- 
tion hère is : Did the first and subséquent contracts, with certain 
typewritten addenda, continue or constitute Hurst as agent or con- 
signée, or did they évidence a sale of the motor cars to him? See 
Welch V. Phelps & Bigelow Windmill Co., 89 Tex. 653-656, 36 S. 
W. 71. 

[1,2] That the plaintiff regarded the contracts as of consignment 
is made plain by the fact that the original action was brought as upon 
contracts of consignment. When, however, the court, over the plain- 
tiff's objection and exception, held them to be contracts of sale, the 
plaintifï was driven to proceed as if they were sale contracts. Having 
saved its exception, this was its only resource, and we are not pre- 
cluded by this enforced change of attitude from regarding the con- 
tracts in their true light. Indeed, if there were two reasonable in- 
terprétations of the contract, one defeating the plaintiff's meritorious 
claim, and the other enf orcing it, the court would be at liberty to adopt 
the latter. 

[3, 4] From the record it appears that Tillar, the guarantor, was 
notified by Kuqua, the agent of the plaintiff company on the ground, 
that the Cole Company was about to make a contract, with Hurst to 
ship goods on consignment, to be paid for in money as sold ; that 
Hurst was to pay the freight on thèse goods, and was to insure them 
in the name of the Cole Motor Car Company ; and that Hurst's rev- 
enue from the transaction would be the différence between the price 
the goods were billed to him and what he got for tliem. This testi- 
mony is not in dispute. Again, the first addendum to the first contract 
provides : 

"Remittances for ail cars sliipped to the distributor under this agreemeut 
will be made in funds at par in Indlanapolis the same day cars are sold. 
When cars are shipped direct to the dlstributor's agents, S/D [by which we 
présume slght draft is meant], will be drawn direct, and check mailed by the 
manufacturer on Monday of each week, covering commissions due on Bhip- 
nients for which payments hâve been received during the previous week." 

Had it been a sale contract, Hurst would, of course, hâve deducted 
the commissions himself. 
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Again, ît is provided: 

"The distrlbutor will keep ail Cole motor cars Insured In the name of the 
manufacturer until they are sold and paid for." 

This présupposes the insurable interest, and therefore the title, in 
the Cole Company. It was clearly a commission contract. Kuqua, un- 
contradicted, testifies: 

"We did not consider Mr. Hurst owed us untll the cars were moved out 
of his possession, and the account was kept that way from the beglnning." 

Again, there was a provision for the cancellation of the arrange- 
ment, and in that event the manufacturer was to take over any new 
cars that should be on the distributor's show floor, at the invoice price, 
with carload freight added. No condition whatever was attached to 
the manufacturer's reserved right to take back the machines when- 
ever it chose to do so. It retained unquaHfied rights of dominion and 
control, which were inconsistent with the theory that the transactions 
were sales. 

On the other hand, Hurst agrées that if he cancels the contract he 
will take and pay for ail cars on hand or in transit. Such provisions 
are not unusual iri factorage contracts. See Milburn Mfg. Co. v, 
Peak, 89 Tex. 211, 34 S. W. 102. 

As to the amount of Hurst's interest, it appears that the goods 
were to be invoiced to him at the regular catalogue price, subject to 
a discount of 25 per cent, on some, and 27i^ per cent, on some other 
models. This discount, of course, constituted his profits, unless, in- 
deed, he sold the cars for less than the catalogue price, in which event 
his commission was to be the différence between the price at which 
the cars were sold and the discount, after the list price had been taken 
off, which was the invoice price. The other paragraphs of the con- 
tract provided for the number and type of cars to be shipped Hurst, 
the manner of advertising, and various other comparatively trivial 
détails. 

Now the contract was made in Indiana. The cars were to be 
shipped from Indiana f. o. b. to Hurst in the state of Texas. Obvi- 
ously this was an interstate shipment on an interstate contract. Obvi- 
ously, also, since the transaction was interstate, its validity must 
be determined by the anti-trust laws of the United States, rather than 
the anti-trust laws of the state of Texas; but under neither System 
hâve we been able to discover in the contract any violation of the 
state or national law, either in letter or principle. There is such 
a weaith of paramount authority upon this vital topic that it seems 
superfluous to offer citations. Generally it may be said that thèse 
laws were intended to prevent unlawful combinations in restraint of 
trade, to prevent the arbitrary fixation of the priées of certain com- 
modities, in order to prevent or lessen compétition in the manufacture, 
transportation, sale, or purchase of any commodity. Now, how can 
it be said that the contract before the court is obnoxious to the gên- 
erai purposes of the law? On the contrary, its effect is to foster the 
trade of the plaintiff company, and enhance its business to make se- 
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cure its returns. This sort of an arrangement is not obnoxious to the 
law. Phillips V. Cernent Ce, 125 Fed. 593, 61 C. C. A. 19. 

It will be seen that it was not a contract which conveyed title to 
Hurst, and brought his control of the machines under the opération 
of the Texas law. Surely the Cole Company had the right to déter- 
mine that its agents should sell its cars at its own price. True, he 
was given the privilège of selling in certain counties, and no others, 
and he was restricted from selling the cars of other motor car com- 
panies in the same counties; but this method is an ordinary instru- 
mentality by which manufacturers and others display and dispose of 
their goods and' commodities, and make sure of paymeiit, if they can. 
It is not restrictive of trade in any sensé. Insurance companies, and 
many other occupations and trades, parcel out their territory to dif- 
férent agents, and make similar arrangements. That it could not 
defeat compétition is obvions to the court. There are a multitude 
of other companies from whom purchasers can readily obtain motor 
cars, varying in little, if ànything, from the perfectibility of the car 
made by the plaintiff company. It is common knowledge that most, 
if not ail, of such motor companies avail themselves of similar ar- 
rangements. The public, indeed, finds it no small task to avoid the 
compétition and solicitations of the agents or consignées of such com- 
panies. Periodicals of every description portray, advertise, and en- 
large upon the variety and superiority of their excellencies. There 
surely, then, has been no restraint of this trade. Was it not, then, easi- 
ly possible that in the flourishing counties of the Lone Star state 
enumerated in the contract, notwithstanding the same, any one might 
bave purchased a Ford, a Cadillac, a Pierce-Arrow, a Packard, a 
Chalmers, a Hudson, or any other of the multitudinous machines 
which are being constantly manufactured and offered for sale at wide- 
ly varying priées ? Where, then, is the restraint of trade in this trans- 
action? It exists in the refusai of the défendant to pay the balance 
he owes for the automobiles he received, which, since capital is timor- 
ous, may hâve, for the future, some restraining effect upon similar ar- 
rangements. 

We conclude, therefore, that this was a contract of consignment, 
and not of sale, and that it is in no sensé obnoxious to the statute of 
the State of Texas, that the conclusion of the learned judge of the 
District Court to that effect was erroneous, and that it should be re- 
versed, and a new trial granted; and it is so ordered. 
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THE NESHAMINT (two cases). 

(Circuit Court of Appeals, Third Circuit. December 10, 1915.) 

Nos. 1971, 1972. 

1. Salvage ®=a3 — Vessels Subjects of Salvage Service — Vessel in Float- 

iNG Dry Dock. 

A floating dry dock Is not a subject of salvage service, but a vessel 
uadergoing repairs in such dock may be the subject of sucb service. 

[Ed. Note.^For other cases, see Salvage, Cent. Dig. §§ 5, 6; Dec. 
Dig. <S=53.] 

2. Salvage «©=37 — Nature of Service — "Salvage Service." 

A "salvage service" is a service voluntarily rendered to a vessel in 
, need of assistance and is désigned to relieve her from distress or danger 
either présent or to be reasonably apprehended, and assistance to a ves- 
sel in a situation of actual appréhension, thougb not of actual danger, Is 
a salvage service ; the degree of danger being Immaterial in considering 
the nature of the service. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 13, 16, 26; 
Dec. Dig. <S=>7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Salvage Service] 

8. Salvage <S=^2C — Suit foe CoMPENSATioisr — Eléments in Détermination 
OF Amount. 

The éléments to be considered in a case of salvage are the danger to 
the ship, actual or apprehended, the degree of danger from which the 
property was reseued, the labor expended, and the promptitude, energy, 
and skill displayed by the salvors, the value of the property tbey em- 
ployed in the service, and the risks and damage to which it was exposed. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. §§ 57-64, 68, 84; 
Dec. Dig. <®=>26.] 

4. Salvage ig=10 — Service Entitled to Compensation — Vessel in Dry 
Dock. 

While a barge was in a floating dry dock undergoing repairs, an en- 
glue house 10 feet from its side on the dock took flre. The dock was 
beyond the reach of the local flre departmeut, and libelants' tugs after 
two hours' work extinguished the flre, one playing on it from the deck of 
the barge and the other from the other side. The barge did not take flre, 
though its side was blistered. It was in actual danger and would hâve 
bumed if the dock had bumed. The master, who was on board, did not 
ask the assistance of the tugs, but accepted and relied on it, as the only 
other means of saving his vessel was by slnking the dock, which he did 
not attempt. Held, that while the direct service of the tugs was to the 
dock, which was the only effective service that could be rendered, the 
direct resuit of such service was protection to the barge, which was a 
ealvage service, entitled to compensation as such. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. §§ 18-2n; Dec. 
Dig. <g=jlO.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suits in admiralty by Charles L,. Walker, managing owner of Che tug 
Lizzie Crawford, and by John P. Murray, master of the tug Delaware, 
against the barge Nçshaminy ; Philadelphia & Reading Railway Com- 

®=9B'or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & 1-^i» » 
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pany, claimant. Decrees for libelants, and claimant appeals. Af- 
firmed. 

For opinion below, see 220 Fed. 182. 

Wm. Clarke Mason, of Philadelphia, Pa., for appellant. 
J. Frank Staley and Lewis, Adler & Laws, ail of Philadelphia, Pa., 
for appellee Walker. 

Henry R. Edmunds, of Philadelphia, Pa., for appellee Murray. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

WOOLLEY, Circuit Judge. The question, as presented, is whether 
an indirect advantage to a vessel, arising out of services in the nature 
of salvage services rendered to other property, is a proper basis for 
a salvage award. 

The facts found by the District Court appear in its opinion. 220 
Fed. 182. Only a brief summary will hère be made. 

The Barge "Neshaminy" was in a floating dry dock undergoing re- 
pairs. She was resting upon blocks and was elevated to the level of 
the decks of the dock. Upon one deck of the dock and in a posi- 
tion amidships the barge was an engine house, one side of which was 
flush with the inner wall of the dock. The other side projected over 
tlie outer wall about iive feet. The barge was but ten feet from the 
engine house. Early one morning, a fire broke put in the engine house. 
Responding to an alarm, the Tug Delaware hastened to the scène, ran 
her bow under the overhang of the engine house and played a stream 
of water upon the fire, which burned fiercely for two hours or more. 
While the fire was still beyond control, the Tug Crawford arrived, ran 
a hose upon the deck of the barge, and from that position played upon 
the fire of the engine house until it was extinguished. The fire, how- 
ever, had crept into the interior of the dock and extended down be- 
tween its inner and outer walls. For an hour or more, the "Crawford" 
was engaged in extinguishing this fire. 

The dry dock was beyond the reach oî the local fire department. 
The crew of the barge was aboard. Its means for'fighting fire were 
entirely inadéquate, and the safety of the barge lay either in sinking 
the dock and causing the barge to float away or remaining in the dock 
and depending upon the services of the tugs. The barge was not afire, 
although close enough to the fire for its side to be blistered. Slush 
upon its decks protected it from sparks. The master of the barge did 
not ask for assistance, and none was rendered by the tugs in the sensé 
of playing their streams upon it. 

From the nature, extent and duration of the fire, and its proximity 
to the barge, the court found that danger to the barge was not merely 
to be apprehended, but was actually présent. It also found that in 
rendering assistance, the Tug Delaware was in a position of some 
danger, while the Tug Crawford was in a position of safety. 

Upon thèse findings of fact, the District Court awarded salvage to 
each tug, proportioned to the services rendered and the risks en- 
countered. 
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The facts found by the trial court, after observing and hearing the 
witnesses, should not be disturbèd unless the testimony clearly dis- 
closes a serious mistake and compels the appellate court to différent 
findings and conclusions. The testimony amply justifies the findings. 
Therefore, the only matter fOr review is the question of law, whether 
the services indirectly rendered the imperiled barge, under the cir- 
cumstances, raise a claim for salvage. 

[1] Preliminary to a discussion of this question, it may be con- 
ceded that a floating dry dock is not a subject of salvage service, Cope 
V. Dry Dock Co., 119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 501, and 
that a vessel while undergoing repairs in a dry dock, may be the sub- 
ject of such service. The Robert W. Parsons, 191 U. S. 17, 24 
^Sup. Ct. 8, 48 L. Ed. 73; The Jefferson, 215 U. S. 130, 30 Sup. Ct. 
54, 54 h. Ed. 125, 17 Ann. Cas. 907. 

It is admitted that if services had been rendered directly to the 
barge, or to the dock upon the request of the master of the barge, 
salvage should hâve been awarded. The Jefferson, supra ; The Black- 
well. 10 Wall. 1, 19 L. Ed. 870; The Rosalie, 1 Spinks, 188; The City 
of Newcastle, 7 Asp. Mar. Cas. (N. S.) 546; The Clarita and The 
Clara, 23 Wall. 1, 23 L. Ed. 146. But the appellant distinguishes the 
cases under review from the cases cited, (in which services were ren- 
dered directly to imperiled craft) and urges that the services per- 
formed by the tugs were rendered directly to the dock, and that the 
advantage which the barge indirectly derived from them was not a 
service rendered the barge or a benefit for which it should respond in 
salvage. The appellant cites The San Cristobal (D. C.) 215 Fed. 
615, in which are cited The Acre (D. C.) 195 Fed. 1022, and The City 
of Atlanta (D. C.) 56 Fed. 252, as authority for the proposition that 
an indirect advantage to one vessel arising from a salvage service ren- 
dered to another cannot be a basis of a salvage award. 

We make no criticism of this statement of the law as applied to 
the cases in which it appears, for those cases were decided, as this one 
must be, upon the f act of service rendered the vessel endangered, and 
not upon the claim of an indirect benefit incidentally derived from a 
service rendered another. 

The facts of The City of Atlanta, supra, were thèse: The City of 
Columbia, a sister ship, was moored to a dock and to her side was 
moored the City of Atlanta. Fire broke eut on the latter. Without 
requests or acts by the officers of the City of Columbia, from which it 
appeared or might be inferred that she was seeking or accepting as- 
sistance, tugs rushed to the City of Atlanta, pulled her out into the 
stream and extinguished the fire. The tugs libeled both ships. The 
court held that no service was rendered to the City of Columbia, 
though indirectly she may hâve derived a benefit from the service 
rendered the City of Atlanta; that the removal of the City of At- 
lanta to midstream, where she could be reached and the fire fought 
on both sides, was a prudent and necessary thing done exclusively 
for the protection of the ship afire and as a means by which the fire 
could more readily be reached and extinguished, and that the un- 
solicited and indirect benefit to the City of Columbia, concerning 
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whose danger there was conflict in the testimony, was merely inci- 
dental and did not constitute salvage service. The facts apparently 
justify this finding. The point of the finding is that no service was 
rendered the City of Columbia. 

In The Acre, supra, the court found that an indirect service may 
be the basis of a salvage award. Upon facts in some respect similar 
to though distinguishable from those in The City of Atlanta, the court 
said: 

"Tlie salvage of the Javary necessitated moving the Acre. The fire proved 
to hâve been dangerous to the Acre only by communication from the Javary. 
The Acre was, however, In a dangerous situation because of the possibility of 
that communication and the aid given her was a salvage service. This was 
rendered by the Ox, the Gertrude, the men on the Lucas and the Acre, and 
the men on the dock. * * « Thèse salvage services were ail connected 
with the services rendered to the Javary, and in that respect the case is like 
The City of Atlanta (D. C.)' 56 Fed. 252, in which the court held that 'an in- 
direct advantage derived from the rendering of a salvage service to another 
vessel' cannot be made the basis of an award. But where a boat is in the 
direct zone of danger, and the indirect services are a part (as in this case) of 
an attempt to save that boat (the salvors thinking that it could be saved), 
instead of trying flrst to save a boat which, in their opinion, could not be 
reaclied, or wag already hopelessly on flre, there should be some award." 

Hère the court found a service rendered, though indirect in its na- 
ture, and awarded salvage. 

In the case of The San Cristobal, supra, the ship was in a dry dock 
undergoing repairs. The dry dock was moored to a pier, at the ex- 
tremity of which upon the shore was a lumber mill. The mill was 
afire, and the libelant tugs rendered services by confining the fire to 
the mill, but rendered no direct service to the dry dock or the ship. 
Neither was damaged, nor does it appear that either was in danger. 
The court found that "no direct service was rendered" the ship, and 
refused an award of salvage, and in so finding, cited and quoted from 
The Acre and The City of Atlanta, supra. A careful reading of thèse 
cases discloses that they were not decided upon questions of direct 
or indirect benefits derived from services rendered other vessels. They 
were decided upon findings that salvage services, as distinguished from 
indirect benefits, had or had not been rendered. Whether in a given 
case such services hâve been rendered, dépends upon the nature of 
the services and whether they came within the established principles 
of the law of salvage. 

[2] A salvage service is a service which is voluntarily rendered to 
a vessel in need of assistance and is designed to relieve her from 
distress or danger either présent or to be reasonably apprehended. 
McConnochie v. Kerr (D. C.) 9 Fed. 50, 53. Assistance to a vessel 
in a situation of actual appréhension, though not of actual danger, is 
salvage service. The Raikes, 1 Hagg. 247; The Phantom, I<. R. 1 
Adm. 58; The Joseph C. Griggs, 1_ Ben. 81, Fed. Cas. No. 6,640. 
The degree of danger is immaterial in considering the nature of tlie 
service. The Westminster, 1 W. Rob. 232; The Lowther Castle 
(D. C.) 195 Fed. 604. 

Salvage is the reward or compensation allowed by the maritime law 
for service rendered in saving maritime property, at risk or in distress. 
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by those under no légal obligation to render it, which results in benefit 
to the property, if eventually saved. Fretz v. Bull, 12 How. 466, 13 
iL. Ed. 1068; The Blackwell, 10 Wall. 1, 19 L. Ed. 870; Hughes' 
Admiralty, 127, 128, 129. The value of such a service and the amount 
of compensation to be awarded therefor are not to be estimated by 
the light of subséquent events, but of the facts which surround it at 
the time. The Eowther Castle (D. C.) 195 Fed. 604, 605, and cases 
cited. 

[3] The éléments to be considered in a case of salvage are the dan- 
ger to the ship, actual or apprehended, the degree of danger from 
which the property was rescued, the labor expended and the prompti- 
tude, energy and skill displayed by the salvors in saving the property, 
the value of the property they employed in the service and the risks 
and damage to which it was exposed. The Pleasure Bay (D. C.) 226 
Fed. 55, 56. 

[4] Considering thèse elemental principles of the law of salvage 
in connection with the facts found by the District Court, we must 
inquire what services if any, were rendered the barge and whether 
they constitute salvage services. 

The trial court found that the barge was endangered by fire upon 
and within the dry dock. To escape this danger the master had two 
ways open to him; first, to sink the dry dock, if he could, and float 
the barge out, and second, to stand by, accepting and relying upon the 
protection which the tugs were aiïording him. While tïiere was con- 
troversy respecting the ability of the master to sink the dock with- 
out the assistance of skilled dock hands, it is certain he elected not 
to protect his barge by this one possible way open to his individual 
efforts, but relied for the safety of his barge upon the services being 
rendered by the tugs. Their efforts were directed against the fire, 
which was the thing tliat imperiled the barge. The object of their ef- 
forts was the préservation of the things which the fire threatened to 
consume, which included the barge quite as well as the dock in whose 
cradle it lay. It was apparent that if the dry dock could be saved, 
the barge would be saved. The converse is not true, for if in this 
situation the tugs had foolishly attempted to render a direct service 
to the barge by turning their streams upon it when it was not afire, 
the dock would hâve been consumed and the barge with it. What 
the tugs did was to attack the fire which endangered the barge, and 
its master, by his express admission, relied for the safety of his barge 
upon their efforts to extinguish the fire and remove the danger. 
While the direct service of the tugs was to the dock, the direct resuit 
of that service was protection to the barge, which the master elected 
to accept and rely upon in préférence to protecting it by another 
method open to him. The fact that the services of the tugs were 
accepted by the barge is évidence that services were rendered the 
barge. The protection afforded and relied upon by the barge wa? 
not an advantage indirectly or incidentally arising out of a service 
directly rendered the dock, but was a direct protection which, when 
accepted and relied upon, amounted to a direct service to the barge. 
228 F.— 19 
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The protection rendered was a service performed. As that_ service 
meets the requirements of the law of salvage, we are of opinion tliat 
the court committed no error in making the awards. 
The decree below is affirmed. 



NOETH BEITISH & MERCANTILE INS. CO. v. EOSE. 

(Circuit Court of Appeals, Third Circuit. January 4, 1916.) 

No. 1998. 

1. Insurance <S:=5624 — Actions — Parties — Persons to Whom Lobs is Pay- 

able. 

In an action on a flre insurance policy wliich provided tliat the loss 
or damage, If any, should be payable to the E. Association as mortgagee 
as its interest might appear, the E. Association was not' a necessary 
party, where it had received payment of the debt secured by the mort- 
gage, though not from the mortgagor, and had assigned the mortgage, 
as, having no interest in the insured property, it was without interest 
légal or équitable in the contract of insurance and in the suit instituted 
upon it. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1557-1570; 
Dec. Dig. <S=5624.] 

2. MORTGAGES <Ê=>241— PATMENT ■ASSIGNMENT OPERATION AND EFFECT. 

Where a mortgagee received payment of a debt secured by mortgage 
from some one other than the mortgagor and assigned the mortgage, 
though such payment extinguished the debt to it, it did not discharge 
the obligation of the mortgage, which upon assignment became eecurity 
for the payment of the debt due the assignée. 

[Ed. Note.— For other cases, see Mortgages, Cent. Dig. §§ 624^626; 
Dec. Dig. .S=3241.] 

3. Insurance <S=>548 — Actions — Conditions Précèdent — Stjbmitting to 

examination. 

Pursuant to a provision of a lire insurance policy that insured as often 
as required should submit to examination under oath by any person 
named by the company, insured submitted himself to examination and 
produced a deed purporting to complète bis title to the mortgaged prom- 
ises. The insurance company's représentative raised a doubt as to its 
genuineness and demanded that the writing be submitted to & hand- 
writing expert. Insured declined to be further examined wlthout coun- 
sel. Subsequently, on December 7th, there was a further conférence be- 
tween the Insured, hls attorney, and the insurance company's représenta- 
tive, at which insured refused to submit the deed to inspection or to 
submit himself to further examination, but on February 18th he wrote 
the insurance company submltting himself and his papers to examina- 
tion, and his offer was rejected by the insurance company. Held, that 
insured's first refusai to submit himself to further examination was not 
as a matter of law a complète and final refusai to comply with the pro- 
visions of the policy constituting a fallure to perform the conditions pré- 
cèdent to a right of action, notwithstanding his subséquent offer to 
submit himself to examination. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 1354; Dec. 
Dig. <®=>548.] 

4. Evidence <©=3271 — Admissibilitt — Lettebs — Self-Servino Déclara- 

tions. 

Uuder a fire insurance policy requiring insured to submit himself to 
examination by any person named by the company, Insured did so submit 

®=3For other cases see same topic & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexes 
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hlmself and Ms papers to examination, but afterwards withdrew from 
the examination. Subsequently through his attomey he receded from 
this position and ofifered to submit to further examination. In an action 
on the policy varions letters between his counsel and the insurance Com- 
pany and its counsel respecting thls offer and its rejection by the Com- 
pany were admltted In évidence. Seld, that where, though the letters 
contalned some rambling références to the controversy which if not con- 
nected with the offer and its rejection would hâve had no bearing upon 
the issues, the letters contained no évidence beyond the évidence of the 
ofiEer and its rejection, thelr admission was not error. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. §§ 106S-1079, 
1081-1104; Dec. Dlg. ®=>271.] 
5. Appeal and Eebob <©=3262, 719 — Réservation of Grounds of BevieW. 

In an action on an insurance policy, the alleged error of the trial court 
In submitting to the jury the question whether Insured submltted hlm- 
self to examination as required by the policy withln a reasonable time 
was not reviewable, where défendant dld not ask that this question 
be withheld from the jury and determlned by the court, or except to its 
submission of the question, and no assignment of error speciflcally raised 
the question; an assignment of error being merely dlrected to several 
pages of the charge in which the trial judge considered this question, 
instructed the jury upon the law, and left the question of reasonable 
time for thelr détermination. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1582- 
1589, 1593-1595, 2968-2982, 3490; Dec. Dig. <S=262, 719.] 

In Error to the District Court of the United States for the Dis- 
trict of New Jersey ; Wm. H. Hunt, Judge. 

Action by Martin A. Rose against the North British & Mercantile 
Insurance Company. Judgment for plaintifï, and défendant brings 
error. Affirmed. 

Léo Levy, of New York City, for plaintiff in error. 
William Newcorn, of Plainfield, N. J. (W. D. Murray, of New 
York City, of counsel), for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The questions for review arose out 
of a policy of fire insurance, issued April 19, 1912, by the North 
British and Mercantile Insurance Company to Martin A. Rose. A 
portion of the insured property was burned on September 25, 1912. 
The owner instituted suit on the policy in the Suprême Court of the 
State of New Jersey by writ tested March 29, 1913. After removal 
of the cause to the District Court of the United States for the Dis- 
trict of New Jersey, judgment on verdict was entered for the plaintifï. 

[1,2] The right of the insured to maintain this action is challenged 
on several grounds, the first of which is the non-joinder of the mort- 
gagee named in the policy, or the non-joinder of its assignée. Only 
the question of the non-joinder of the mortgagee appears in the plead- 
ings and assignments of error, the question of the non-joinder of the 
assignée, being developed in the briefs. 

The policy contains a clause in the usual form for the protection 
of a mortgagee, as f ollows : 

<g=3For other cases Bee same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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"Loss or damage, If any, under thls policy, shall be payable to the Eaîlroad 
Co-Operative and Loan Association as mortgagee (or trustée) as interest 
may appear. • • • " 

The only mortgagee whose interest îs specifically protected by the 
terms of the pohcy is the Railroad Co-Operative and I^oan Association. 
The protection of the policy, by express terms, extends to this mort- 
gagee, and neither by express terms nor by gênerai language is pro- 
tection extended to any other mortgagee or to an assignée of a mort- 
gagee. It is contended by the défendant insurance company that the 
designated mortgagee is a proper and necessary party in an action 
upon the policy, citing McDowell v. St. Paul F. & M. Ins. Co., 207 
N. Y. 482, 485, 101 N. E. 457; Glens Falls Ins. Co. v. Porter, 44 
Fia. 568, 33 South. 473; West Chester Pire Ins. Co. v. Coverdale, 
48 Kan. 446, 29 Pac. 682; Hastings v. West Chester Pire Ins. Co., 
73 N. Y. 141 ; Smith v. Union Ins. Co., 25 R. I. 260, 55 Atl. 715, 105 
Am. St. Rep. 882. An examination of thèse cases discloses that in 
each the mortgagee, at the institution of the suit, had a présent béné- 
ficiai interest in the policy by reason of a subsisting interest in the 
property insured, and therefore the mortgagee was held to be either 
a necessary or a proper party in an action on the policy. Such is not 
this case. 

By another clause in the policy, the défendant insurance company 
reserved an option to pay the mortgage debt and to receive an assign- 
ment of the mortgage, and generally to be subrogated to the rights of 
the mortgagee. Having in view this provision of the policy, it is 
suggested in the testimony that before the date of the institution of this 
suit, the insurance company paid the Railroad Co-Operative and Loan 
Association the mortgage debt and directed an assignment of the 
mortgage to a third party. Whether this be true or not is unimportant, 
for it developed at the trial that between the dates of the issuance of 
the policy and the institution of the suit, the Railroad Co-Operative 
and Loan Association, mortgagee, received payment of the debt se- 
cured by the mortgage, not from the mortgagor, but f rom someone else, 
and assigned the mortgage to the American Mortgage Company. This 
payment extinguished the debt to the mortgagee, but in no sensé dis- 
charged the obligation of the mortgage, which upon assignment be- 
came security for the payment of the debt due the assignée. By this 
payment and the assignment of the mortgage, the Railroad Co-Opera- 
tive and Loan Association was divested of interest in the mortgage and 
of insurable interest in the mortgaged premises, and its contract of 
indemnity with the insurance company was terminated. Smith v. 
Union Ins. Co., 25 R. I. 260, 55 Atl. 715. Being then without interest 
in the property mortgaged and insured, the mortgagee was without 
interest, légal or équitable, in the contract of insurance and in the suit 
instituted upon it. The mortgagee, therefore, was not a necessary 
party to the action. We make no ruling upon the right of the assignée, 
by motion of its own, to seek and obtain protection under the policy. 
The rights of the assignée are not at issue in this case. In view of 
the terms of the policy and of the restricted exceptions noted to the 
court's rulings, we fail to find that the court committed error in pro- 
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ceeding to trial and judgment without the assignée of the mortgagee 
being joined as a party. 

The remaining questions had their rise in an examination to which 
the insured submitted himself after the fire, pursuant to a provision of 
the policy which reads : 

"The insured, as often as required, shall • » • submit to examinatlons 
under oath by any person named by this company." 

In the course of this examination, the insured was requested to 
produce évidence of his ownership of the property destroyed, under a 
provision of the policy, which provides, that: 

"This entire policy » * * shall be void * * * if the interest of 
the insured be other than unconditional and sole ownership." 

In compliance with this request, the insured produced a deed which, 
if valid, purported to complète title in himself. This deed was neither 
acknowledged nor recorded. It bore date April 18, 1912, one day 
before the date of the policy of Insurance. The représentative of the 
Insurance company thought the ink of the signatures was fresh, sug- 
gested a doubt as to the exécution of the deed upon its date, and de- 
manded that the writing be submitted to a handwriting expert. This 
met with objection by the insured, who declined to be further examined 
without counsel. On December 7, 1912, there was another conférence 
between the représentative of the insurance company and the insured, 
with his attorney, at which the insured refused to submit himself to 
further examination and the deed to inspection. 

On February 18, 1913, the insured, through his attorney, receded 
from this position and wrote the insurance company submitting him- 
self and his papers to examination pursuant to the terms of the policy. 
This ofïer was rejected by the insurance company, and thereupon this 
suit was instituted. Thus were developed two questions, first, whether 
the insured fulfilled the requirement of the policy as to ownership of 
the property, and second, whether he perf ormed the condition précèdent 
to a right of action by submitting himself and his papers to exam- 
ination. 

The plaintifï's title to the property insured was evidenced by a num- 
ber of conveyances between himself and a real estate corporation of 
which he was the principal stockholder. Thèse conveyances were for 
part interests in the property, and, if valid, together placed in the plain- 
tiff the sole title. The lack of acknowledgment and record of the deed 
of April 18, 1912, was not seriously urged against its validity. San- 
ford V. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883, 75 Am. St. 
Rep. 358; Baker v. German American Ins. Co., 133 App. Div. 496, 
117 N. Y. Supp. 1104. Each deed bore a date prior to the date of the 
policy of insurance, and, excepting the one just referred to, ail were 
recorded prior to that date. 

The rulings of the learned trial judge in admitting évidence of the 
plaintifï's ownership of the insured premises and his instructions in 
submitting that issue to the jury were without error. In deciding that 
issue in favor of the plaintifï upon évidence which we deem suffi- 
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cient to support its verdict, the jury determined that the deed of April 
18, 1912, was executed upon its date. 

[3] The remaining questions for review presented in the brief and 
urged at the argument by the défendant, are (1) that the trial court 
erred in not determining as a matter of law, tliat the plaintiff's re- 
fusai in November 1912 to submit himself to further examination was 
a complète and final refusai to comply with the provisions of the pol- 
icy in that regard, and that, notwithstanding his subséquent offer, it 
constituted a failure on the part of the insured to perform the condi- 
tion précèdent to his right of action; (2) that the trial court erred 
in submitting to the jury as questions of fact, (a) whether the insured 
by his entire conduct had performed the condition précèdent required 
by the policy, and (b) whether the ofïer to re-submit himself to ex- 
amination was made within a reasonable time; and (3) that the trial 
court erred in admitting and rejecting certain testimony affecting thèse 
Bssues. 

We are of opinion that in the first matter complained of there was 
no error. If error existed in the second, there was no exception or 
iissignment upon which it may be reviewed. The remainder of our 
mquiry, therefore, is restricted to the correctness of the rulings of 
the trial court on the évidence. 

[4] The court correctly charged that the insured was required to 
submit himself and his papers to examination as a condition précèdent 
to a right of action on the poHcy. It appears that in November 1912, 
the insured submitted himself and his papers to examination, but in 
December 1912, he withdrew himself and his papers from examina- 
tion. As held by the learned trial judge, the declination to submit 
to further examination arrested the performance of the condition 
précèdent required of the insured, and if nothing further had been 
done, no right of action would hâve accrued to him. But in February 
following, the insured, contemplating suit, receded from this position 
and openly offered to submit himself and his papers to examination. 
The insured's offer of re-submission was made by correspondence 
conducted between his counsel and the insurance company and its coun- 
sel. The whole of this correspondence was offered by the plaintiiï and 
admitted in évidence. The subject of it was the refusai of the insured 
to submit to examination, his change of mind, his subséquent offer, 
and its rejection by the insurance company. The défendant contends 
that the original refusai was final, that a subséquent offer to submit 
himself to examination, in point of fact and time, cannot relieve the 
insured of his previous failure and cannot operate as the performance 
of the condition précèdent. The direct point of two of the letters 
admitted in évidence is the offer by the insured and its rejection by 
the défendant. Thèse letters were obviously relevant to the fact of 
submission. The rest of tlie corespondence relates to the same sub- 
ject, in which each party indulges an incHnation to présent his "side 
of the case in the best hght. Yet when analyzed, the letters contain 
no évidence beyond the important évidence of the offer by the plaintiff 
and its rejection by the défendant.. As they deal with nothing except 
the offer and its rejection, the letters do not introduce into the case new 
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and self-serving matters. They contain some rambling références 
to the controversy, which, if not connected with the offer and its re- 
jection, would hâve no bearing upon the issues; yet their présence, 
while not necessary to the proof s, neither adds to nor detracts anything 
from them. We are therefore of opinion that the admission of the 
correspondance in évidence did not constitute error. 

[5] The jury having determined by its verdict that the insured in 
fact submitted himself to examination, the question then arose whether 
he fully performed the condition précèdent by submitting himself 
within a reasonable time. The court left that question to the jury as 
one of fact. The défendant now contends that it should hâve been 
determined by the court as a matter of law, urging that the testimony 
présents no disputed facts from which confiicting inferences may be 
drawn, requiring décision by a jury, Burr v. Adams Express Com- 
pany, 71 N. J. Law, 263, 58 Atl. 609 ; Timlan v. Dilworth, 76 N. J. 
Law, 568, 71 Atl. 33, but, on the contrary, présents a séquence of un- 
disputed facts calling for décision by the court. Wiggins v. Burkham, 
10 Wall. 129, 132, 19 L. Ed. 884; Earnshaw v. United States, 146 U. 
S. 60_, 67, 13 Sup. Ct. 14, 36 L. Ed. 887. 

It is not necessary for us to détermine whether there existed a dis- 
pute with respect to the évidence that controlled the question whether 
the matter was for the jury or for the court. It is sufficient to state 
that a very close examination of the record discloses no point ad- 
dressed to the court by the défendant praying that the question of 
reasonable time be withheld from the jury and determined by the 
court, and reveals no exception to the submission of the question to 
the jury and no assignment of error specifically raising the question. 

The twenty-second assignment of error is directed to several pages 
of the charge in which the trial judge considered at length the several 
transactions relating to the insured submitting himself to examination, 
which include the conduct of the insured, his counsel, the insurance 
Company and its counsel, and in which the trial judge instructed the 
jury upon the law and left with the jury the question of what was 
reasonable time under the circumstances. In the absence of spécifie 
exception and of sufficient assignment of error, we are of opinion that 
the alleged error of the trial court in submitting the question of rea- 
sonable time to the jury is not before this court for review. The 
other questions raised by the many assignments of error, while re- 
ceiving our careful considération, are not of sufficient importance 
to require discussion. 

The judgment below is affirmed. 
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BLALOOB^ CoUeetor of Internai Eevenue, v. GB0R6IA RY. & ELECTRIC OO. 

(Circuit Court of Appeals, Fifth Circuit. December 16, 1915. Kehearing 
Denied February 2, 1916.) 

No. 2807. 

1. Appeal and Bbeok <S=»750 — Assignment of Ekeoes — Sufficienct. 

As the object of the rule requiring an assignaient of errors is to enable 
the court and the opposing counsel to know on what points the counsel 
for plalntlff in error intends to ask a reversai and to llmit the discussion 
to thèse points, it is a commendable practice to assign only such rulings 
as are complalned of as réversible error, and where plaintifC in error 
relled on the overruling of a demurrer to the pétition for a reversai and 
assigned such ruling as error, the writ of error would not be dlsmlssed, 
because of hls failure to assign as error the rendltlon of the judgment 
adverse to hlm, especlally in view of rule 11 (150 Fed. xxvli, 79 C. C. 
A. xxvli), whlch provides that the court at its option may notice a plain 
error not assigned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3074- 
S083 ; Dec. Dig. <S=5750.] 

2. Pleading <©=»126 — Négative Peegnant. 

In an action agalnst a collecter of internai revenue to recover back a 
part of the excise tax coUected from a corporation on the ground that 
the corporation was not dolng business during a part of the year for 
whlch the tax was collected, allégations of the pétition that there were 
no earnlngs of the corporation from March 18th to December Slst, "sub- 
ject to tax" on account of a lease of the corporation's property, and 
on account of its property being turned over to the lessee, was a négative 
pregnant, from whlch It was to be implied that the corporation dld re- 
eelve an unnamed amount of Income, but that in the opinion of the 
pleader, such amount should be excluded from considération in Computing 
the amount of the tax. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 261-263; Dec. 
Dig. <S=>126.] 

8. INTEENAL REVENUE <S=»9 COBPOEATE EXCISE TaX — VaLIDITY. 

The tax Imposed by Comp. St. 1913, § 630O et seq., on corporations 
organized for profit and engaged in business équivalent to 1 per cent, on 
the net income above $5,000 is valid as an excise on the privilège of 
doing business in a corporate capacity. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. <®=»9,] 

4. Inteenal Revenue <S=>9 — Cobpoeate Excise Tax — Corpoeations Liable. 

A corporation subjects itself to the tax imposed by Comp. St. 1913, § 
630O et seq., by exerclsing the privilège of carrylng on or doing business 
for any part of the year for whlch the tax Is imposed. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. igs'D.] 

5. Inteenal Revenue 'S=>9 — Coepoeatb Excise Tax — Computation. 

Comp. St. 1913, § 6300, provides that every corporation organized for 
profit and havlng a capital stock représentée! by shares and engaged In 
business shall pay annually a spécial excise tax with respect to the 
carrylng on or doing business by it équivalent to 1 per cent, upon its 
entlre net income from ail sources during the year above $5,000. Sec- 
tion 6301 provides that such net income shall be ascertained by maklng 
certain déductions from the gross income recelved withln the year from 
ail sources. Section 6302 provides that there shall be deducted from 
the net income, the sum of $.5,000, that the tax shall be computed upon 
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the remalnder ot such income for the year ending December 31, 1909, 
and for each calendar' year thereafter, and that on or bef ore the first 
day of March in eacb year a true and accurate return, settlng fortà the 
gross amount of income received during the year, etc., shall be made by 
corporations subject thereto. Ilelê, tliat the amount of the tax is 
measured by the eorporation's income during the entire calendar year in 
which the privilège of doing business is exercised, and not by its income 
during the part of the year that the privilège is exercised if the corpora- 
tion does not carry on or do business during the entire year, as the pre- 
scribed tax is a single and indivisible one, and but one way of measuring 
the amount to be paid is provided. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28; 
Dec. Dig. <g=j9.] 

In Error to the District Court of the United States for the North- 
ern District of Georgia; Wm. T. Newman, Judge. 

Action by the Georgia Railway & Electric Company against A. O. 
Blalock, Collector of Internai Revenue for the District of Georgia. 
Judgment for plaintiflf, and défendant brings error. Reversed. 

Hooper Alexander, U. S. Atty., of Atlanta, Ga., for plaintiff in er- 
ror. 

Walter T. Colquitt and Ben J. Conyers, both of Atlanta, Ga., for 
défendant in error. 

Before WALKER, Circuit Judge, and EOSTER, District Judge. 

WALKER, Circuit Judge. [1] The writ of error is not subject to 
be dismissed because of the failure of the plaintiff in error to assign 
as error the rendition of the final judgment for the review of which, 
and of other proceedings in the case made a part of the record, the 
writ of error was prayed for and allowed. It is apparent that what 
the plaintiff in error really relies on as calling for a reversai of the 
judgpient is the action of the court in overruling the demurrer inter- 
posed to the pétition as amended. This ruling is plainly pointed out 
in the assignment of errors. The object of the rule requiring an 
assignment of errors being, to enable the court and opposing counsel 
to see on what points the counsel for the plaintiff in error intends to 
ask a reversai of the judgment, and to limit the discussion to those 
points, it is a commendable practice to assign only such ruling or 
rulings as are complained of as réversible errors. Phillips, etc., Const. 
Co. V. Sevmour et al., 91 U. S. 646, 648, 23 L. Ed. 341 ; Texas & 
Pacific Railway v. Archibald, 170 U. S. 665, 668, 18 Sup. Ct. 777, 
42 E. Ed. 1188. Besides, the writ of error présents the record for 
review by this court, and the court, at its option, may notice a plain 
error not assigned. Rule 11 (150 Fed. xxvii, 79 C. C. A. xxvii). 

[2] It is apparent from the pétition in the case, as it was amended,. 
that the claim of the plaintiff was that the amount for which it was 
liable for the year 1912, under the statute providing that: 

"Every corporation » • * organized for profit • * * and engaged 
In business in any state • • • shall be subject to pay annually a spécial 
excise tax with respect to the carrying on or doing business by such coi^pora- 
tion * • * équivalent to one per centum upon the entire net Income over 
and above flve thousand dollars received by it from ail sources during such 
year" (Comp. Stat 1913, § 6300 et seq.) 
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— should have been computed on its income from January 1, 1912, 
to March 18, 1912, after which latter date, wlien an alleged lease went 
into effect, it was claimed that the plaintifï did not do business with- 
in the meaning of the statute. The pétition averred that "the amount 
of the income from January 1, 1912, to March 18, 1912, on which 
tax should be assessed is $415,377.99, and the tax should be $4,153.78." 
The averments of the pétition do not show the amount of the plain- 
tiff's income between March 18, 1912, and the end of that year, nor 
that it had no income during that period, nor that there was any mis- 
take in the computation of the amount which the plaintiff had been re- 
quired to pay if in making that computation it was permissible to 
take into account income received after, as well as up to and includ- 
ing, March 18, 1912. In an amendment to the pétition it was averred : 

"That there were uo eamlngs of said Georgia Railway & Electric Company 
from, March 18, 1912, to December 31, 1912, subject to tas under said act, 
on account of said lease aforesaid and on account of its property belng 
turned over to said Georgia Railway & Power Company." 

This statement is a négative pregnant, from which it is to be im- 
plied that the plaintifï did receive an unnamed amount of income dur- 
ing the period from March 18, 1912, to the end of that year, but that 
in the opinion of the pleader that amount should be excluded from 
considération in Computing the amount of the tax for which the plain- 
tiff was liable. 

The averments of the pétition do not raise a question as to the lia- 
bility of the plaintifï under the statute in question to pay a tax with 
respect to the carrying on or doing of business by it in the year 1912. 
It is distinctly shown that it did carry on business during part of 
that year, and it is admitted that part of the amount which had been 
paid was properly assessed. In this respect the case is unlike the one 
of McCoach v. MinehiU Railway Co., 228 U. S. 295, 33 Sup. Ct. 419, 
57 L. Ed. 842. The lease under considération in that case, which was 
held to have had such an efïect that the corporation was not to be 
regarded as doing business in such wise as to make it subject to the 
tax imposed by the act of 1909, was made and went into effect many 
years before that act was passed. The opinion rendered in that case, 
as the one rendered in the somewhat similar case of Zonne v. Minne- 
apolis Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 U Ed. 428, does 
not deal with the question raised in the instant case, namely, whether 
in Computing the amount of the tax for which the défendant in error 
became liable by carrying on business in the year 1912, only its in- 
come for the part of the year when the business was carried on is to 
be considered, leaving out of the computation its income during the 
remainder of the year. 

[3-5] It is settled that the tax is valid as an excise on the privilège 
of doing, business in a corporate capacity. Flint v. Stone Tracy Com- 
pany, 220 U. S. 108, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 
1312; McCoach v. MinehiU Railway Company, 228 U. S. 295, 33 
Sup. Ct. 419, 57 L. Ed. 842; United States v. Whitridge, 231 U. S. 
144, 34 Sup. Ct. 24, 58 L. Ed. 159; Andersen v. Forty-Two Broad- 
way Company, 239 U. S. 69, 36 Sup. Ct. 17, 60 L. Ed. , October 
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terni, 1915. For this privilège à corporation subject to the act is re- 
quired to pay "annually" an amount to be ascertained in a way speci- 
fied. The provisions of the act as to the returns required to be made 
by the corporation and as to the method to be pursued in ascertaining 
the amount payable (Comp. Stat. 1913, §§ 6301, 6302) show that the 
year which the lawmakers had in mind is the calendar year. It seems 
plain that a corporation subjects itself to the tax by exercising the 
privilège of carrying on or doing business for any time during the 
year. Billtngs v. United States, 232 U. S- 261, 280, 34 Sup. Ct. 421, 
58 L. Ed. 596. The provisions of the act which prescribe the methods 
to be pursued in ascertaining the amount to be paid show that the 
amount is measured by the corporation's income during the entire 
calendar year in which the taxed privilège was exercised, and not by 
its income while the privilège was being exercised if the corporation 
was not carrying on or doing, business during the entire yeaj. The 
plain words of the act show that the measure of the amount to be 
paid by the corporation is "the entire net income over and above five 
thousand dollars received by it from ail sources during such year." 
No authority is conferred upon the Commissioner of Internai Revenue 
to assess against a corporation subject to the act any amount less than 
that ascertained in the way prescribed by the act, or to reduce the 
amount to be paid because of the fact that during part of the year the 
corporation was not carrying on or doing business. There is no pro- 
vision for prorating or lessening the amount to be paid in such a case. 
The prescribed tax is a single and indivisible one, and there is but 
one way of measuring the amount to be paid, and that is by the cor- 
poration's income during the calendar year in which the corporation 
subjected itself to the tax by carrying on or doing business within l^he 
meaning of the act. We find nothing in the act which indicates a pur- 
pose to confer the authority to assess and collect a less amount, or one 
computed in any other way, in the case of a corporation which ceased 
to carry on its business during a year in which it subjected itself to lia- 
bility to pay the tax. The averments of the pétition, as it was amend- 
ed, show that the défendant in error so subjected itself by carrying on 
its business in the year 1912, and fail to show any noncompliance 
with the requirements of the act for the ascertainment of the amount 
it was required to pay. 

It is suggested that the resuit of attributing such a meaning to the 
statute is to create an unjust inequality between corporations some 
of which are engaged in business during the entire calendar year and 
others during only a part of the year, while the amount to be paid by 
each is measured by its income during the entire year. A similar sug- 
gestion was made in the case of Billings v. United States, supra. 
That case involved the construction of section 37 of the Tariff Act 
of August S, 1909 (36 Stat. 11, 112, c. 6), which provided in part as 
f ollows : 

"Thfcre shall be levled and collected annually on the flrst day of September 
by the collecter of customs of the district nearest the résidence of the 
managing owner, upon the use of every foreign-built yacht, pleasure boat or 
vessel, not used or inteijded to be used for trade, now or hereafter owned or 
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chartered for more than six months by any citizen or citlzens of the United 
States, a sum équivalent to a tonnage tax of seven dollars per gross ton." 

That act went into effect on August 6, 1909. It was held that a 
tax in the amount ascertained in the way provided for in the act was 
leviable and due on the Ist day of September, 1909, for a use cover- 
ingi that time of such a vessel as the act described, though such use 
did not extend throughout the year. In référence to the suggestion of 
inequality, the court said: 

"ïhe contention that inequality must be the resuit from maklng the tax 
dépend upon mère use wlthout référence to the extent of Its duration ad- 
dresses Itself not to the question of power, and is therefore beyond the scope 
of judiclal cognlzance." BUllngs v. United States, 232 U. S. page 281, 34 
Sup. Ot. page 424 [58 L. Ed. 596]. 

From the conclusions above stated it follows that there was a f ail- 
ure to show the existence of a right of the plaintiff to recover any 
part of the amount it had paid, and that the demurrer to the pétition 
as amended should hâve been sustained. Because of the error com- 
mitted in overruling that demurrer, the judgment is reversed. 



COMMERCIAL TRUST & SAVINGS BANK et al. v. BUSCH-GRAOB 

PRODUCE CO. 

(Circuit Court of Appeals, Sixth Circuit January 4, 1916.) 

No. 2799. 

1. Bankbtjpxct <g=>20 — Jubisdiction of Courts of Bankruptcy — Excltt- 

BIVENESS. 

It Is the gênerai rule that the jurlsdlction of a court of bankruptcy 
over the administration of the affairs of Insolvent corporations is exclu- 
sive and paramount 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dlg. § 23; Dec. 
Dlg. <S=>20.] 

2. ASSIGNMENTS FOB BENEFIT OF CR'EDITOBS ©=ï73 — FORM AND ReQUISITES. 

An assignment for the beneflt of credltors not properly sworn to and 
not accompanled by required inventories was wholly void under the 
law of Tennessee. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Credltors, 
Cent. Dlg. §§ 287-293 ; Dec. Dig. <®=»73.] 

3. Assignments for Benefit of Cbeditors <g=>51 — Fobm and Bequisites. 

The rule in Tennessee that the question whether an instrument is a 
gênerai assignment for the benefit of credltors and subject to be defeated 
by noncompllance with statutory requirements must be determlned from 
the face of the instrument, unaided by extrlnsic testimony, does not 
mean that the purpose of the Instrument or the fact that it embraces ail 
of the debtor's property must be expressly stated in the instrument, but 
only that such purpose or fact must appear on the face of the instrument 
by at least fair inference or reasonable Intendment. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Credltors, 
Cent. Dig. §§ 32, 208-211; Dec. Dig. <S=»51.] 

4. Assignments foe Benefit op Cebditobs <s=»51 — Form and Requisites. 

Such rule Is a rule of proof, and it is compétent for parties to a suit to 
admit the fact that an instrument is a gênerai assignment for the beneflt 

<g=3For other cases see same topio & KEY-NUMBBR In ail Key-Numberefl Digesta & Indexes 
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of creditors, and hence where, In a suit by a receiver in banlîruptcy to 
enjoin litigation in a state court, défendants admltted that a so-called 
trust deed involved in sucli litigation was a gênerai assignment for thé 
beneflt of creditors, sueti admission would be accepted as an effective 
characterization of the nature of tlie instrument. 

[Ed. Note. — For other cases, see Assignments for Beneflt of Creditors, 
Cent. Dig. §§ 32, 208-211 ; Dec. Dig. <S=>51.] 

Appeal f rom the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Suit by the receiver of the Busch-Grace Produce Company against 
the Commercial Trust & Savings Bank and others. From a decree 
for complainant, défendants appeal. Affirmed. 

Campbell Yerger, of Memphis, Tenn., for appellants. 
S. E. Murray, of Memphis, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. On December 31, 1914, the Busch- 
Grace Produce Company executed, delivered, and caused to be regis- 
tered a so-called trust deed of its property, real and personal, for the 
equal benefit of ail its creditors, excepting, however, such claim as 
might be made for unearned rent under lease of the premises occupied 
by the produce company for business purposes. Six days later cer- 
tain unsecured creditors of the produce company fîled in a state 
chancery court of Tennessee a bill apparently framed under section 
6103 of the Tennessee statutes, charging, among other things, that the 
produce company bas "ceased to do business; its office is closed and 
its corporate franchise is not used; that such company is unable to 
pay its debts and is totally insolvent" ; also, that the produce com- 
pany has sold "its entire stock of merchandise and fixtures in bulk and 
not in the due and ordinary course of its business," contrary to the 
Tennessee Bulk Sales Law, which is chapter 133 of the Laws of 1901. 
The bill asked for a receiver and for the distribution of ail the 
<iebtor's property among its creditors ; it made no mention of the 
trust deed ; the produce company's answer set up that instrument as 
a défense to the creditors' suit On May 20, 1915, the state court 
made an order in that suit permitting appellant bank to become com- 
plainant in the place of the former complainants, and appellant ac- 
cident company to file its claim in accordance with the laws of Ten- 
nessee, referring the cause to a master to take proofs and report 
whether or not the liabilities of the produce company were in excess 
of its assets, and whether or not it was a going concern. The state 
court has never appointed a receiver or taken the debtor's property 
into its custody, directly or indirectly. On June 2d following, the 
produce company was adjudged bankrupt upon its voluntary pétition 
that day filed, and the cause remanded to a référée in bankruptcy, who 
was also appointed receiver. On the same day, after the filing of 
the bankruptcy pétition, appellant gave notice of an application for 
the removal of the trustée under the trust deed, and the state court 
that day directed the trustée to pay to the receiver no funds in his hands 
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belonging to the produce company. (This was the first action taken by 
any state court respecting the so-called trust deed or the administra- 
tion thereunder ; the trustée, however, had partially executed his trust 
by collecting a large part of the assets and paying administration ex- 
penses, no distribution to creditors having been made. He was still 
engaged in executing his trust, but not under orders of court, when 
the bankruptcy proceedings were instituted.) On the next day the 
receiver commenced the instant suit by filing in the court below a 
bill against the bank and the accident company to restrain the further 
prosecution of the creditors' bill in the state court and for gênerai 
relief. Five days later appellants answered this bill, denying the juris- 
diction of the bankruptcy court to administer the assets in the hands 
of the trustée, claiming such trust deed (or assignment) to be valid 
under the laws of Tennessee ; and on the same day appellants filed a 
further bill in the state court against the trustée under the trust deed 
to hâve him reraoved as trustée and another appointed in his place, 
and to restrain him from turning the assets over to the bankruptcy 
court. The trustée under the trust deed in fact recognizes the juris- 
diction of the bankruptcy court over the assets remaining in his hands, 
and dénies the jurisdiction of the state chancery court thereover. Up- 
on final hearing (the last suit referred to having been brought before 
the court by amended and supplemental bill), the District Court en- 
joined the further prosecution of the creditors' bill in the state court, 
the bill for removal and substitution of trustée, and any further suits 
involving the assets of the produce company. 

In the brief of appellants' counsel it is said that the sole question 
relates to "the validity under the state law and the effect in bankruptcy 
under the fédéral law" of the so-called trust deed. We accept this 
limitation of the issue, and the more readily as the creditors' suit seems 
to hâve been in essence a proceeding in insolvency (Smith v. Insurance 
Co., 6 Lea (Tenn.) 564, 569; Tradesman Pub. Co. v. Car Wheel Co., 
95 Tenn. (11 Pick.) 634, 648-650, 32 S. W. 1097, 31 L. R. A. 593, 45^ 
Am. St. Rep. 943), under which proceeding no lien was obtained or 
custody had — thus presenting no obstacle to the exclusive jurisdiction 
of the bankruptcy court. The case is not that of a judgment cred- 
itors' bill, the existence of a prior lien under which was recognized in 
Metcalf V. Barker, 187 U. S. 167, 23 Sup. Ct. 67, 47 L. Ed. 122, and 
Pickens v. Roy, 187 U. S. 177, 23 Sup. Ct. 78, 47 L. Ed. 128. 

[1] As to the so-called trust deed: It is, of course, the gênerai 
rule that the jurisdiction of a fédéral court of bankruptcy over the 
administration' of the aflairs of insolvent corporations is exclusive and 
paramount. Acme Plarvester Co. v. Beekman Lumber Co., 222 U. S. 
300, 32 Sup. Ct. 96, 56 L. Ed. 208; In re Yaryan Naval Stores Co. 
(C. C. A. 6) 214 Fed. 563, and cases cited at page 565, 131 C. C. A. 
15. Appellants seek to bring this case within the rule recognized 
Dy this court in Re Farrell, 176 Fed. 505, lOO C. C. A. 63, where it was 
held (foUowing Mayer v. Hellman, 91 U. S. 496, 23 h. Ed. 377) that 
the jurisdiction of the Ohio state court over the administration of the 
debtor's assets under a gênerai assignment for the benefit of creditors 
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under the Ohio laws, made more than four months before bankruptcy, 
was not disturbed by such subséquent bankruptcy. 

Assuming, for the purposes of this opinion, that a gênerai assign- 
ment for the benefit of creditors under the Tennessee statute is not a 
proceeding in insolvency, but has the same status and the same efïect 
as to bankruptcy proceedings as such assignment under the Ohio laws, 
and as if the proceedings had been taken in the state court for ad- 
ministration under it before bankruptcy, it is clear that the Farrell 
Case has no application unless the so-called trust deed was when made 
a valid and enforceable instrument. 

[2, 3] Appellee contends that the instrument was virtually a gên- 
erai assignment for the benefit of creditors. If so, it was wholly 
void under the Tennessee statutes and décisions because not properly 
sworn to and not accompanied by certain required inventories. Hill 
V. Alexander, 16 Lea (Tenn.) 496 ; Rosenbaum v. MoUer, 85 Tenn. 
(1 Pick.) 654, 660, 4 S. W. 10. Appellants insist that the instrument 
was an ordinary trust deed, at most only a partial, as distinguished 
from a gênerai, assignment for the benefit of creditors. It is the rule 
in Tennessee that the question whether a given instrument is a gênerai 
assignment, and so subject to be defeated by noncompliance with 
the statutory requirements, may be determined only from the face 
of the instrument, unaided by extrinsic testimony. Steedman v. 
Dobbins, 93 Tenn. (9 Pick.) 397, 405, 24 S. W. 1133; Fertihzer Co. 
V. Thomas, 97 Tenn. (13 Pick.) 478, 482, 37 S. W. 220. _ Thèse dé- 
cisions, as we construe them, do not mean that to constitute an in- 
strument a gênerai assignment such purpose or the fact that it em- 
braces ail the debtor's property must be expressly stated in the in- 
strument. Such purpose or fact must, however, appear on the face 
of the instrument by at least fair inference or reasonable intendment. 
If intended as a gênerai assignment, the exclusion of one creditor 
would be disregarded by the express terms of the Tennessee gênerai 
assignment law. 

[4] The first impression from a reading of the detailed enumeration 
of the classes of property conveyed by the instrument would be that it 
was intended to cover ail the debtor's property. On critical examina- 
tion, however, it is seen that at least one class of property (provided 
the debtor had such). for instance, stocks in other corporations, is not 
covered by the enumeration. Possibly other unenumerated classes of 
property can be thought of, although no other such class now occurs 
to us. But appellants' answer to the bill in the instant case expressly 
States that: 

"Sald assignment [referrlng to the so-called trust deed] was a gênerai 
assignment for tlie benefit of ail creditors, pro rata, of the Busch-Gracé Pro- 
duce Company, and that the same was filed more than four months prior to 
the voluntary pétition In bankruptcy in thls case," etc. 

We think the natural and obvions meaning of this statement is 
that the instrument was intended to be an assignment of ail the debtor's 
property for the ratable benefit of its creditors. The statement was 
made presumably with knowledge whether it did so cover ail the 
debtor's property, for the creditors' suit in the state court, in which 
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appellants were complaînants, involved the question of the debtor's 
insolvency and vvhat property it then had. The creditors' bill allèges 
that the "principal assets" of the produce company, aside from certain 
items of real estate, are "the proceeds realized by the sale of its stock 
oi merchandise and fixtures and possibly a few bock accounts, the 
value of which complainants are not definitely advised and do net 
kuow." No suggestion is made that in fact the produce company had 
any assets except such as are embraced within the spécifie classes 
enumerated in the instrument. 

We think the rule testing the character of the instrument by what 
appears on its face is merely a rule of proof, and that it was compétent 
for complainants to admit the fact in question, even though without 
sach admission it could not otherwise be proven. We accordingly think 
K our duty to accept appellants' answer as an effective characterization 
oî the nature of the instrument, presumably acted upon by the dis- 
irJct court in making the decree complained of . 

The decree of the District Court is, accordingly, affirmed, with costs. 



ONITED STATES ex rel. PROCTOR MFG. CO. v. ILLINOIS SURETY 

CO. et al. 

(Circuit Court of Appeals, Second Circuit. November &, 1915.) 

No. 19. 

L United States <g=>67 — Surr on Bond of Contractob eoe Public Work — 
FoKM of Suit. 

A suit on the bond of a contracter for public work under Act Aug. 13, 
1894, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, c. 778, 33 
Stat. 811 (Comp. St. 1913, § 6923), is properly brought in eyuity. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. ®=>67.] 

2. United States ©=67 — Suit on Bond op Contractob for Public Work — 

Notice to Creditors. 

Notice to creditors of the pendency of a suit on the bond of a contract- 
er for public work held In full compliance wlth the requirements of Act 
Aug. 13, 1894, as amended by Act Feb. 24, 190,5. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. €=»67.] 

3. United States ©=567 — Suit on Bond of Conteactor for Public Work — 

Interest. 

In such suit, where the aœount due a créditer is capable of belng as- 
certained by mère oomputation, interest luay properly be allowed there- 
on prlor to the date of final decree. 

[Ed. Note. — For other cases, eee United States, Cent. Dig. § 50; Dec. 
Dig. <S=>67.] 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by United States, on the relation of the Proctor Man- 
ufacturing Company, against the Illinois Surety Company, impleaded. 
Decree for complainant and intervening creditors, and défendant ap- 
peals. Affirmed. 

<S=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Thls cause cornes hère upon appeal from a decree of the District Court. 
Northern District of New Yorlc. The decree adjudged that the défendant 
Surety Company was liable on one of its bonds to the Procter Manufacturing 
Company and certain intervening creditors. The bond was given on belialf 
of one Ambrose B. Stannard as surety in connection with his contract witli 
the United States government for the building of a post office at Malone, N. Y. 

The suit was Instituted and prosecuted under the act of Oongress of August 
13, 1904, as amended February 24, 1905, for the price of labor and material 
furnished to the contractor. The section of thls statute which is relevant to 
the controversy is a long one. It provides for the giving of surety bond by 
the contractors for the construction of any public building, conditioned that 
the contractor shall proinptly make payment for ail labor and materials sup- 
plied to him for the work. It gives to any person who bas so furnished labor 
or material the right to Intervene and be made a party to any action Insti- 
tuted by the United States on the bond, and to hâve his rights and claim 
adjudicated in such action and judgment rendered thereon, subject to the pri- 
ority of the claim of the United States. It next provides that: "If no suit 
should be brought by the United States witbin six months from the com- 
pletion and final settlement of S9.id contract, then the person or persous sup- 
plying the contractor wlth labor and material shall, * * * (upon com- 
plying with certain requirements ♦ * *) be * * ♦ authorized to 
bring suit in the name of the United States * * * for his or their use and 
benefît, agalnst said contractor and his sureties, and to prosecute the same to 
final judgment and exécution." 

Thèse provisions are qualified by three provisos, as follows: "Provided, that 
where suit is instituted by any of such creditors on the bond of the contractor 
It shall not be commenced untll after the complète performance of said con- 
tract and final settlement thereof, and shall be commenced within one year 
after the performance and final settlement of said contract, and not later: 
And provided further, that where suit Is so instituted by a créditer or by 
creditors, only one action shall be brought, and any créditer may file his 
claim in such action and be made party thereto within one year from the 
completion of the work under said contract, and not later. • * • Provided 
further, that in ail suits instituted under the provisions of thls act such Per- 
sonal notice of the pendency of such suits, informing them of their right to 
Intervene as the court may order, shall be given to ail known creditors, and 
In addition thereto notice of publication in some newspaper of gênerai cir- 
culation, published in the state or town where the contract is being performed, 
for at least three successive weeks, the last publication to be at least three 
months before the time limited therefor." 

Cookinham & Cookinham, of Utica, N. Y., for appellant. 

D. B. Lucey, of Ogdensburg, N. Y., for appellee. 

Richard R. Martin, of Utica, N. Y., for American Hardware Co, 

W. F. Kimber, of New York City, for interveners. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] This cause was begun as an ac- 
tion at law; subsequently the District Judge by order transferred it 
from the law to the equity side of the court. Error is assigned to such 
disposition of the cause, but the point thereby raised need not be hère 
discussed. It was disposed of adversely to appellants in our opinion 
in U. S. ex rel._ Miller v. Mitchell, 212 Fed. 136, C. C. A. • — . 

The proposition mainly relied upon on the argument was that the 
notice to creditors required by the third proviso above quoted was 
not given in conformity with the requirements of the statute. The 
provisions of the statute in that particular are intricate and in some 
respects inconsistent. The Suprême Court made short work of them 
228 F.— 20 
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in Alexander Bryant Company v. New York Steatn Filtering Com- 
pany, 235 U. S. 327, 35 Sup. Ct. 108, 59 h. Ed. 253. But it is not 
necessary to apply the construction laid down in that case; the facts 
proved hère show compliance literally with the terms of the statute. 
Final settlement between the government and contracter was com- 
plète Octoher 10, 1912. The period of six months within which the 
government alone could bring suit expired April 10, 1913. This suit 
was instituted by one of the creditors on June 9, 1913. It was there- 
f ore begun after performance and final settlement and within one year 
after such performance and settlement. 

[2] Upon June 24, 1913, plaintifï submitted an affidavit to the court 
stating that it had made diligent efforts to ascertain the names of 
other creditors of the contracter in connection with the contract sued 
upon, who may be entitled to intervene, and gave a list of such cred- 
itors as it had been able to discover, with their addresses. Upon this 
affidavit the court ordered that to each of thèse creditors there should 
be sent by mail, postage prepaid, a copy of an order which the court 
had made on June 10, 1913. This order of June lOth stated that an 
action had been commenced in the District Court, Northern District 
of New York, against Stannard (the contracter) and his surety (the 
défendant) to recover for labor and material used in the construction 
of the United States post office at Malone, N. Y., on account of his 
contract for the construction of said post office building. It further 
stated that ail persons who had furnished labor or material to the 
contractor for such construction and who had not been paid may, if 
they were entitled to intervene in said suit, hâve their rights adjudi- 
cated under the provisions of the acts of Congress. Copies of this 
order, which constituted the personal notice ordered by the court, were 
mailed to ail known creditors on June 27th, except as to three who 
were served personally on June 28th, and July 8th. This in our opin- 
ion was a full compliance with the terms of the third proviso as to 
Personal service, even if such proviso had not been practically elim- 
inated by the récent décision in Alex. Bryant v. New York S. F. Com- 
pany, supra. The circumstance that subsequently additional creditors 
may bave been discovered and notified, or that subsequently additional 
notice may hâve been sent to thèse already notified, ex abundante 
cautela, is immaterial. The circumstance that the order of June 10, 
19JS, contained a manifest error, directing publication to be made in 
a newspaper "prior to October 10, 1910," is too trivial for discussion. 
The order of June llth, which was certainly a sufficient form of 
notice under the statute, was published once a week, viz. June 13, 
June 20, and June 27, 1913, in the Malone Evening Telegram, a news- 
paper of gênerai circulation. This was in compliance with the statute; 
it was published in three successive weekly issues of the paper, and 
more than three weeks elapsed between the date of the first publica- 
tion and the date on which, under the statute, the person notified 
might intervene. Moreover, the last publication was more than three 
months before October 10, 1913. The circumstance that the court 
did not direct that it should be published in that particular newspaper 
is of no importance; the last half of the third proviso does not re- 
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quire sélection of the newspaper to be made by the court. There was 
f ull compliance, so far as newspaper publication is concerned, with the 
requirements of the third proviso, even if it had never been modified 
by the Suprême Court in 235 U. S. 327, 35 S. Ct. 108, 59 L. Ed. 253. 
The circumstance that subsequently a further advertisement was made 
in another newspaper is unimportant. 

[3] The appellant also claims that the court below should hâve al- 
lowed no interest to the complainant, nor to any of the intervening 
creditdrs. The objection is based on the assumption that the claims 
were not liquidated until the court on November 13, 1914, determined 
in final judgment the amounts due to each of the claimants. It is 
said the claims could not, prior thereto, hâve been ascertained by a 
mathematical computation. Interest bas been allowed on the varions 
claims beginning May 1, 1914, that being the date of final hearing. 

We find no error in the allowance of interest in the case of the in- 
tervening creditors. In the case of each of them the amount due was 
capable of being ascertained by mère computation, which is ail that 
is required ; the old common-law rule, which required that a demand 
should be liquidated or its amount ascertained, having been to that 
extent modified. Excelsior Terra Cotta Co. v. Harde, 181 N. Y. 11, 
73 N. E. 494, 106 Am. St. Rep. 493. In the case of each of the inter- 
vening creditors the amount due was a mère matter of computation. 

In the matter of the Proctor Manufacturing Company the facts are 
somewhat différent from the facts as to the claims of the intervening 
creditors. At the hearing the Surety Company presented two claims, 
one for $60 for painting, and one for $40.72 for freight and cartage. 
The first of thèse the court disallowed, and the second it allowed. But 
the answer contained no référence to either of thèse crédits subse- 
quently claimed, and in such answer claimed no offsets. We do not 
see that there is any objection to be made as to the allowance of in- 
terest as against it. 

Judgment affirmed. 



MADISON COAL CORPOEATION v. STULLKBN. 

(Circuit Court of Appeals, Seventli Circuit October 13, 1915.) 

No. 2189. 

L Appeal and Ereob ®=»1001 — Revibw — Verdict. 

Where, in an action for the death of an employé the jury bas found that 
défendant was négligent, their verdict can be reviewed by an appellate 
court only to ascertain whether there is any évidence to sustain it. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3922, 
S92&-3934; Dec. Dig. €=51001.] 

2. Masteb and Servant €=278 — Action foe Death op Mine Employé — Sur- 
nciENCY OP Evidence. 

In an action for the death of a coal miner, who was killed by the fall- 
Ing of the roof of the room in which he was working after the âring of a 
shot, there was uncontradicted testiroony that the room was examined the 
night before by a licensed mine examiner, as required by the state statute, 

®=3For other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digeats & Indexe»^ 
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and that he fotind the roof safe ; also that It was examined in the mom- 
Ing by the décèdent before going to work. HeU, that there was no évi- 
dence of any négligence on the part of the mlning company which' ren- 
dered It Uable for the death of décèdent. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 954, 
956-958, 960-969, 971, 972, 977; Dec. Dlg. <S=278.] 

In Error to the District Court of the United States for the South- 
ern Division of the Southern District of Illinois ; Hon. J. Otis Hum- 
phrey, Judge. 

Action at law by George C. StuUken, administrator of the estate of 
Anton Pekar, deceased, against the Madison Coal Corporation. Judg- 
ment for plaintiff, and défendant brings error. Reversed. 

Plalntiff In error wlU be herelnaf ter designated as défendant and défendant 
In error as plalntiff. PlalntlfC's intestate, herein termed the décèdent, was 
killed whlle working in défendants coal mine. Suit was instituted by plain- 
tiflC, and judgment for $3,000 recovered, to reverse which judgment tbe présent 
wrlt of error was sued out 

Défendant owned and operated a coal mine near the village of Glen Carbon, 
In Madison county, 111. Décèdent was employed In the mine as a shooter and 
loader; that Is, it was hls duty to shoot or blast the bedded coal, and then 
load it into the truck or car provided for that purpose. The déclaration con- 
tains two counts, the first of which is based upon the Illinois mines and mln- 
ing act, and charges a wlUful violation thereof by défendant, in tUat défendant 
willfully falled to provide a certlficated " mine examiner, who within 12 hours 
preceding the llth day of October, 1912, vlsited and inspected suid room in 
said mine, and inseribed on the walls of said room the month and day of 
inspection and placed a mark on the said dangerous place in the roof of 
said room, etc., which dangerous condition of said room was known to défend- 
ant through its said mine examiner; that the rock, slate, clod, etc., com- 
posing said roof was loose and liable to fall; that by reason of defendant's 
willful violation of said act décèdent was permitted, notwithstanding, to enter 
said room to, and did, work in the scope of hls employment, and while so 
engaged was, by reason of such négligence, klUed by the falling of said 
loose mass of slate, etc. The second count is predicated upon négligence at 
common law of défendant in falling to furnish décèdent a reasonably safe 
place in which to work. 

Under the Illinois mlning act the mine manager was required to hâve the 
mine examined by a certlficated mine examiner within 12 hours preceding 
every day upon which the mine was to be operated. This mine examiner was 
required to mark on som© suitable place on the walls, other than the face of 
the coal wall, the day and month of bis examlnation, and. In case dangerous 
places were found, to place a consplcuous notice of that fact at such place. 
He was then to make a dally record in a book kept for that purpose. The 
miner, by section 23, Is required to sound and thoroughly examine the roof 
of hls working place before commencing work. If he flnds dangerous places, 
he is not to work there, except to make those places safe. He is required to 
properly prop and secure hls place for hls own safety with materials pro- 
vided for that purpose. A right of action is given for injuries received by rea- 
son of a willful violation of the act by the owner. The statute further pro- 
vides for the application of the provisions of the so-called workmen's com- 
pensation act, whereby, if an employé elects to accept the ternis of that act 
and the employer does not, then, in cases like the présent one, the défenses 
of assumed risk, négligence of fellow servant, and contributory négligence are 
not available, save that the last named may be considered by the jurj- in re- 
duclng damages. Plaintiff did, and défendant did not, eleet to take the bene- 
fit of that act. 

On the day of the accident décèdent entered room 5, twentieth stub entry, 
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flrst west south, of sald mine, at about 7 o'clock In the moming, together with 
his son Albert, who, in inining parlance, was tenned his "buddy." The two 
had worked In this room 5 for four days prior to October 11, 1912, the day 
of the death. As was his duty under the statute, décèdent, according to tne 
testimony of Albert, tested the roof of the room, which was approximately 7 
feet high, by striking it with a pick, includlng the part which afterwards fell, 
just before beginning his work in the mornlng. Albert says "it sounded a 
little bit loose to me," referring to the test of the portion which fell. There- 
after thèse two, flnding no danger slgn, proceeded to shoot the face of the 
coal. The body of the coal was undercut with a punchlng machine, leaving 
an opening under the wall to be shot. Then the face of the œass was divided 
into six or seven so-called "boards," so that one board might be shot out at a 
time. Holes were drlUed In thèse sections, and two pounds of powder placed 
in each. The first hole was shot off by means of a short fuse. While the 
room was stlU full of smoke, so that he could hardly see, Albert retumed to 
fire the second shot. He ealled Ms father, who had gone into room 6, back to 
No. 5, to hold a carbide làmp, in order that he might see to fire the second 
shot. After the second fuse was llghted, and before the shot went off, Al- 
bert ran to the opening, he says, and in so dolng passed bis father, standing 
in the fatal spot, about 18 feet from the face of the coal. Just after he had 
passed him, the mass of slate, etc., fell and crushed décèdent. He returned 
and tried to lift the mass of stone ofC of him, but could not, and then ran for 
safety. After the explosion he procured help and released his father, but 
found him already dead. After the second shot the room floor was found to 
be strewn with chunks of coal, other débris, and broken timbers. Albert says 
this was the resuit of the second shot. 

Murray, a licensed mine examiner, testifled that he had examlned the room 
In which the accident occurred the nlght before using his so-called sounding 
rod; that he had tested the roof thereof and found it to be solid and safe, 
and had placed the figures "10/11," meaning October 11, 1912, upon the wall 
of the room, and had made his report in the book provided for that purpose 
as required by the statute. He found no bad place, and consequently posted 
no warning notice or mark. Lee liing, employed as a so-called face boss, tes- 
tifled that he went into sald room 5 at about 2 o'clock p. m. of the day of 
the accident and about 45 minutes before it happened. It was his duty to 
examine the room, and he did so. He tested the walls, and found them safe, 
and proceeded to mark off a cross-cut. When closely cross-examined, neither 
he uor Murray would swear that they remembered testing the particular 
spot from which the fatal mass fell, but both declared themselves morally 
certain that they did. Room 5 was about 30 feet wlde across the face of the 
coal and more than 18 feet deep. The record does not disclose its exact area, 
but the roof was of considérable extent. They both are sure they tested ail 
of it with their sounding or examining rods. 

The suit was instituted in the state court and removed to -the District Court. 
No exception was taken to the instructions of the court, save as to so much 
thereof as assumed the valldity of the workmen's compensation act aforesaid. 
The court submitted to the jury the followlng spécial interrogatory: "Do you 
flnd from the évidence that the mine of the défendant was examlned by a duly 
licensed mine examiner, and did the mine examiner file a report that the mine 
was safe for work on the mornlng of the llth day of October, 1912?" to which 
the jury made answer, "No." To this answer défendant excepted. 

For errors, défendant assigned that the verdict was contrary to the law and 
the évidence respectively ; that the court ref used to instruct the jury at the 
close of plaintiff's évidence, and again at the close of ail the évidence, to 
flnd défendant not guilty ; that the court refused to instruct the jury to dis- 
regard each of the counts of the déclaration at the conclusion of the évidence 
of plaintlff, and again at the conclusion of ail the évidence; that the court 
held the Illinois workmen's compensation act to be constitutional. Other er- 
rors are assigned, covering features of the compensation act referred to in the 
judge's charge, to which no exception was saved. Further facts appear in 
the opinion. 
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C. H. Burton, of Edwardsville, 111., for plaintiff in error. 
Geers & Geers, of Edwardsville, 111., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLS AAT, Circuit Judge (af ter stating the f acts as above), [ 1 ] 
The jury having found the défendant guilty of négligence as chargea 
in both of the counts of the déclaration, it remains only for the court 
to détermine from the record whether there was évidence produced 
sufiScient to sustain the verdict. It is not our duty to weigh the évi- 
dence. That is for the jury. Express Co. v. Ware, 20 Wall. 545, 
22 E. Ed. 422; N. Y. h. E. & W. R. R. Co. v. Estill Léonard, 147 
U. S. 617, 13 Sup. Ct. 444, 37 L. Ed. 292; Dower v. Richards, 151 
U. S. 658-663, 14 Sup. Ct. 452, 38 L. Ed. 305. 

[2] It is clear from the évidence that the room 5 was inspected 
by Inspector Murray on the night preceding the accident and marked 
as aforesaid. There is no évidence to the contrary, while the évi- 
dence that such inspection was had is clear and convincing. There 
was no attempt to examine the roof or walls between the shots, nor 
any évidence as to the effect thereon of the first shot. Indeed, the room 
seems to hâve been too full of smoke to hâve made possible any in- 
spection by décèdent or his son. The statute only required the owner 
to hâve the mine inspected on the preceding evening. There is noth- 
ing to show what changes took place between the time of inspection 
and the time of the accident. The first shot may hâve loosened the 
mass. There was no visible sign of the dangerous condition. In Wil- 
kins v. Madison Coal Corporation, abstracted in 188 111. App. 416, de- 
cidedjuly 28, 1914, by the Appellate Court of the Fourth District of 
minois, it is said: 

"It is contended by counsel for appellee that a dangerous condition did in 
fact exist, and the mère fact that the examiner did not ascertain it would 
not excuse appellant from liability. This is probahly true as a légal proposi- 
tion, if such physicai facts were disclosed as ouglit to hâve caused the mine 
examiner to see the danger, and that In passing upon the dangerous condition 
his judgment was at fault and failed to appreclate the danger that the physl- 
cal facts indicated. We do not understand that, if there are no physical facts 
indicating a dangerous or unsafe condition, the appellant could be made 
liable simply because it afterwards turned out that a latent danger, not dis- 
coverable, really esisted and an injury resulted therefrom." 

In the présent case, the inspection having been made in accordance 
with the statute, the burden was on plaintiff to show that in fact the 
roof in question was def ective and that such def ect was discoverable 
to one using due care and diligence. Practically the only question 
presented is : Was the roof of the mine in a saf e condition when the 
examiner had iînished testing the same, or, if not, was the defect such, 
at the place where the mass fell, that it could, by the use of due care 
and diligence on the part of the examiner, hâve been detected? Cer- 
tainly the facts of the fall of the slate and the conséquent death of dé- 
cèdent do not make out, a case of négligence. Granting that the évi- 
dence is sufficient to show that on the next morning, and approximately 
12 hours af ter. the inspection,; the roof at the place where the slate, 
etc., fell down, "sounded a little loose" to Albert, the time intervening. 



WALSH V. W. P. EEND COLLIEKIES 00. 311 

the inspection and the testing by décèdent is not accounted for either 
by any fact évidence or by testimony of experts (see Walsh v. W. P. 
Rend Collieries Ce, infra, at this termi) to the effect that the 
conditions existing on the morning of the accident would or would not 
mdicate that there was a patent defect when the examiner made his 
examination the previous evening. And the jury cannot substitute for 
évidence a conjecture or a "rétrospective presumption." Keller v. 
United States, 213 U. S. 138, 29 Sup. Ct. 470, 53 L. Ed. 737, 16 Ann. 
Cas. 1066. If the roof had become dangerous after inspection, as 
may hâve been the case, so far as the évidence discloses, then it became 
the duty of décèdent to hâve discovered the danger and to hâve pro- 
tected himself from accident thereby. He was a miner of 32 years' 
standing, and must be presumed to hâve appreciated the danger of 
a place in the roof which sounded loose. We can conceive of no rea- 
sonable method défendant could hâve adopted to secure the décèdent 
against accident better calculated to attain that end than that which 
was provided in the présent case. Nor are we able to discover from 
the record any négligence on its part in the premises. Therefore we 
are constrained to hold that both the gênerai and the spécial verdicts 
are unsupported by the évidence. 

The judgment of the District Court is reversed, with direction to 
grant a new trial. 



WALSH V. W. P. REND COLLIKEIES CO. 

(Circuit Court of Appeals, Seventh Circuit October 5, 1915.) 

No. 2193. 

Evidence <s=>51S — Dangeeous Condition of Mine— Expert Testimont. 

In an action for tlie death of a car driver in a coal mine, wlio was 
killed by coal and slate which fell from the roof of the entry, plaintiff 
was entitled to the testimony of a duly qualifled expert in answer to 
hypothetical questions based on the évidence, giving his opinion as to 
the safety of the entry and as to whether the means used to support the 
roof at the place of the injury were proper, or were inadéquate and un- 
safe. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2317, 2318; 
Dec. Dig. €=513.] 

In Error to the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Francis M. Wright, 
Judge. 

Action at law by J. H. Walsh, administrator of the estate of Lorenzo 
Nanni, alias Nanna, deceased, against the W. P. Rend Collieries Com- 
pany. Judgment for défendant, and plaintiff brings error. Reversed. 

Décèdent of plaintiff In error, termed plaintifC hereinafter, was killed by 
falling slate and coal in the mine of défendant in error, hereinafter called 
défendant, in the latter's coal mine at Rend City, Franklin county, state of 
Illinois, on July 17, 1911. From the record it appears that he was employed 
by défendant as a mule driver, whose duty it was to deliver empty cars at the 
«ntrance to the various rooms along the entries where miners were digglng 
coal, and to haul the loaded cars along the entry to the "parting" or shaft 
bottom. He would drive his mule with the empty car along the entry to the 

4g;=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbereâ DIgests & Indexes 
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switch, then detach the mule and turn hlm Into an adjolnlng room. The car 
would then descend by gravity to the desired point. The driver would then 
/aitch onto a loaded car in the room adjolnlng the switch and pull it to the 
(so-called "parting" or shaft bottom. While engaged in this routine, the acci- 
dent occurred. 

The déclaration contains three counts. The first count charges violation 
■of the Illinois mining statute of 1911 by défendant hi ■willfuUy failing to hâve 
the mine examiner to observe and make a record of the fact that the roof 
and walls of the roadway in the mine were in a dangerous condition, and in 
not taking the statutory steps for keeping the men from entering the mine 
while unsafe. Count 2 charges a further violation of the same statute by 
WillfuUy permitting décèdent to enter and pass through said dangerous road- 
way, when défendant knew the roof was insufflciently supported, and there to 
remain not under the direction of the mine manager, whereby décèdent was 
killed. Count 3 is the common-law count for failure to furnish a safe place 
for décèdent to work in, after notice and promise to repair, etc. The jury 
found the défendant not gullty. 

PlaintifC sued out the présent writ of error, and allèges as grounds for such 
writ certain rulings of the trial court as to the admlsslbillty of the testhnony 
of one Taylor as an expert touching the condition of the mine, which will 
be stated in the opinion, the introduction in évidence of certain state cer- 
tiflcates of the mine manager and examiner, in excludlng the mine examiner' s 
report when a part thereof had been admltted in évidence, and the déniai of 
plaintlff's motion to strike out the testimony of one Steve Gosnell. 

Charles B. Elder, of Chicago, 111., for plaintiff in error. 
Moses Pulverman, of Benton, 111., for défendant in error. 

Before BAKER, KOHLSAAT, and MACK, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). Un- 
der the condition of the record, the only material matter before us 
is as to the error of the court in admitting and rejecting certain évi- 
dence. Plaintiff introduced one James Taylor as an expert and pro- 
ceeded to put questions to him as such. This witness was the son 
of a miner. He had commenced mining at 8 years of âge ; had served 
as tripper, driver, mine manager, superintendent, and state mine in- 
spector, M^hich latter position he had filled for alDOUt 23 years. Evi- 
dently his expérience was such as to qualify him to testify as an 
expert in cases such as this. He was not personally familiar with 
conditions existing in the mine in question at the time of the accident. 
He was asked three hypothetical questions, ail of the facts of which 
we find to be reproduced in substance from the évidence adduced in the 
case. 

First. After reciting the condition of the mine at the time of the 
accident, he was asked : 
"Hâve you an opinion as to whether or not that condition is safeî" 

To this défendant interposed a gênerai objection, which the court 
sustained, with the remark: 

"I was going to submit that question to the jury; that is for the jury. 
They know as much about it as he does, and probably more, because they hâve 
been hearlng the évidence." 

Second. After again detailing, in substance, the condition of the 
mine at the time of the accident, the witness Taylor was asked : 
"Do you know what is the proper way to support the roof?" 
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Again defendant's counsel interposed a gênerai objection, which the 
court sustained, with the statement : 

"This roof dld fall. Ttiere is no question about that • » * That dein- 
onstrated that it was not safe. • * * Now, that is not the issue hère. 
The issue is whether by reasonable examination, such an examination as people 
In that sort ot industry would make through a mine inspecter, or licensed 
mine inspecter, would hâve discovered that dangerous condition. Of course, 
the mine is not an insurer. * * » Either keep the men out or make it safe. 
That is the command of the làw when its condition is known, or it could hâve 
been known by the exercise of reasonable care, as the statute requires." 

Counsel then stated that he wanted to show by the witness that the 
mine could hâve been — 

"made safe by what is known as a switch franie — to hâve hlm describe what 
a switch frame is. That Is the substance." 

Third. Witness was asked whether, in view of the conditions al- 
ready described, 

*'if a fall of stone occurred, so that a large stone fell north of this switch 
In the entry I hâve described, that the stone fell upon a car standing north 
of the switch, that there were two props or more placed east of the track and 
north of the switch, ene from four to six feet north of the switch in the 
roadway, and the other several feet north of that, that one of thèse props, 
the northernmost, or, if there were three, then two of the props, the north- 
ernmost, were fallen over, or at any rate leaned against the rib on the east, 
and that other rock had broken off from the rock whlch had fallen on the 
car, the rock on the car being a large rock which might weigh 800 or 900 
pounds, hâve yen an opinion as to what might hâve caused this fall?" 

This question was objected to and the objection overruled. The 
witness answered : 

"Tes, sir." 

By plaintifC: "What is that opinion?" 

Objected to by defendant's counsel as theoretîcal. Thereupon the 
court sustained the objection. To ail of the foregoing rulings of the 
court, excluding said testimony, plaintiff saved exceptions. What it 
was expected the witness would hâve sworn to, had he been permitted 
to testify, was as folio ws, viz. : 

First, that the conditions described in the hypothetieal question submitted 
to him and the conditions described In the plaintifC's testimony • at the first 
northwest entry in the nelghborhood of room 25 were unsafe in his opinion. 

Second, that the fall described in the hypothetieal question submitted to 
him might hâve been caused by contact with one of the props in the east 
side of said roadway or one of the legs supporting the cross-bars by a mule 
or a person, and even by a very slight collision sufflelent to jar the support, 
or that it might be caused by a change in position in the loose stone or top 
coal described in said hypothetieal question, and without any contact with 
the props or legs by any person or animal, or that it might hâve been caused 
by the mère weight of the overhanging stone over said cross-bar described 
in the hypothetieal question, or that it might hâve been caused by any other 
number of causes ; further, that the witness has in his observation seen f ails 
caused by such causes stated. And the plaintiff further expected to prove 
by said witness that the fall described In the testimony of the plaintiff might 
hâve been caused by any one of a number of causes simllar to thèse heretotore 
described hereln In this statement. 

Third, that plaintifC expected said Taylor to testify that said condition de- 
scribed in the hypothetieal question submitted to hlm could hâve been made 
safe so far as the danger of the fall from the large stone was coneerned by 
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removing sald large stone; and also that said condlUon could hâve been 
made safe by building a switch frame consistlng of a bar estending aeross 
thé roof at tbe room neck supported by one leg at either side of said room 
neck at the north and south with other bars extending westerly from said 
bar aeross sald room neck aeross the entryway by upright legs of timber. 
That plalntlfC further expeeted sald Taylor to testify that such method of 
constructlng switch frames was a common method of making entrles safe at 
the points at whlch rooms open therein, frequently used in mines throughout 
the State of Illinois. That plaintifE further expeeted said Taylor to testify 
that tô merely support portions of the roof by props between the track and 
the rib was a dangerous method. That sald method was dangerous for a 
number of reasons, among whlch was the danger of collision with said props 
by persons or animais, who might be in said roadway, and by reason of the 
fact that the support was not as thorough as crossbars supported by uprlghts 
or such an arrangement as a switchframe. 

On the other hand, defendant's expert Gosnell was permitted to 
testify that "the place was safe" on the morning of the accident. 
When plaintiff asked that such statement "be stricken ont, unless the 
grounds for the statement be put in évidence," the court said : 

"Well, now, this man is a lleensed examiner, • * * and I suppose he 
has been subjected to examination to sustain hls qualifications. That being 
true, he has a right to express his opinion. That is not conclusive on the jury 
at ail. It is simply for thelr considération. They may give it whatever 
weight they may think it entitled to, in view of ail the other évidence in the 
case. * * * The motion is overruled." 

To which ruling an exception was saved. 

This holding we understand to be the law in such cases, subject, 
however, to the right of plaintiff to cross-examine ; but we know of 
no principle of évidence which would justify the ruiing of the court 
upon the same question in the case of the witness Taylor. We are 
not prepared to say from the évidence that the niatters propounded 
to Taylor are as well understood by the jury as by an expert. We 
are not sufficiently advised in mining niatters by the évidence to say 
that the supporting of the roof by props, as is shown in the 
évidence to be the case hère, which défendant claims could be knock- 
sd down by a blow or push from the singletree used in moving 
the coal car, was a proper construction. Nor do we think that fact 
was so patent that the jurymen were justified in assuming it. Coal 
mining is a spécial calling, and its requirements are not so obvious 
to one not versed in regard to them as to warrant the exclusion of 
expert évidence to elucidate them. As was said by this court in Brazil 
Block Coal Co. v. Hôtel, 192 Fed. 108, 112 C. C. A. 448, with référence 
to a charge of f àilure to supply props as required by the statute : 

"On this issue It was plaintiff's right, not only to depict before the jury 
the room's physical condition, from which the jury might judge of the pos- 
sibillty and propriety of using tlmbers to support the dangerous rock in the 
roof, but also to ofCer the testlmony of himself and others, as experts, that 
the use of tlmbers was the proper method under the circumstances as they 
exlsted." 

It was just as compétent for Taylor to be allowed to say that he 
considered the conditions existing in the mine as unsafe as it was to 
allow Gosnell to say that in his judgment they were safe. The fact 
that the one would be responding to a hypothetical question, while the 
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other testified from knowledge of the circumstances, would be a mat- 
ter for the jury to weigh. The witness Taylor should hâve been al- 
lowed to answer the question propounded to him as an expert. Un- 
der the common-law count they were material and proper, and their 
exclusion was errer. It is unnecessary to consider their bearing upon 
the statutory counts. We think the mine examiner's report should 
hâve been admitted in évidence. There was no error in admitting 
the State certificates of the examiner and mine manager. 

For the reason stated, the cause is reversed, with direction to grant 
a new trial. 



BILLINGS V. SITNEB.» 

(Circuit Court of Appeals, First Circuit. December 8, 1915.) 

No. 1071. 

1. Ai-rENS <©=>54 — Détention and Retubn of Immigbants — Detebmination 

OF EiGHT to Enter. 

Immigration Act Feb. 20, 190T, c. 1134, 34 Stat. 906, § 24 (Comp. St. 1913, 
§ 4273), provides ttiat every alien, not appearing to the examining immi- 
grant inspecter to be clearly and beyond a doubt entitled tx> land shall 
be detained for examination by a board of spécial Inquiry. Section 17 
(section 4265) provides that the physical and mental examination of ar- 
rivingi allens shall be made by médical offlcers of the Public Health and 
Marine Hospital Service, who shall certify for the Information of the 
immigration officers and boards of spécial inquiry ail physical and men- 
tal defects or diseases observed by them. Section 10 (section 4255), pro- 
vides that the décision of a board of spécial inquiry, based upon the cer- 
tificate of the examining médical offlcer, shall be final as to the rejection 
of aliens affected wlth tuberculosis, or with a loathsome or dangerous 
contagions disease, or with any mental or physical disability bringing 
the alien within any of the classes escluded from admission to the United 
States. Beld, that a board of spécial inquiry bas no right to base its 
décision on tlie right of an alien to admission on the certificate of the 
inspecting médical officer, without exercising its own Judgment, after con- 
sidering, not only the certificate, but whatever other évidence there may 
be touching the alien's right to enter. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec Dig. 
®=354.] 

2. Aliens <®=>54 — Déportation — Hearinq. 

Under Immigration Act 1907, § 21 (Comp. St. 1913, § 4270), providing 
that, in case the Secretary of Labor shall be satisfied that an alien bas 
been found in the United States in violation of that act, or that an alien 
is subject to déportation, he shall cause such alien, within three years 
after landing or entry, to be talîen into custody and returned to the 
country whence he came, where an alien excluded by a board of spécial 
inquiry was by mistake released from custody, and subsequently arrested 
on a departmental warrant, a hearing to enable him to show cause why 
he should not be deported was authorized by the statute, and he could 
not hâve been lawf ully deported witliout such an opportunity to be heard. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
<®=j54.] 

3. Aliens ©=54 — Déportation — Heabing. 

An alien, arrested on the warrant of the Secretary of Labor for dé- 
portation, was denied a fair hearing where the immigration officers did 

i&ssFor other case^ see same topie & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
•Rehearlng denied January 6, 1918. 
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not exercise tlieir own judgment as to whether he should be deported, but 
consldered themselves bound by the décision of a médical examiner and 
the report of a médical board that he was f eeble-mlnded, 

[Ed. Note. — For other cases, see Allens, Cent. Dlg. § 112; Dec. Dig. 

i. Habeas Corpus ®=>111 — Dischaeqk — Condition. 

In a habeas corpus proceedlng, by an alien not glven a falr hearing 

before being ordered deported, the court properly discharged himi from 
custody ; but the order dlscharglng him should hâve been conditlonal, and 
to be effective only in case the immigration offieer should fail to give him 
a falr hearing withln a reasonable time. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 100 ; Dec. 
Dig. <S=ï>Hl.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Jas. M. Morton, Jr., Judge. 

Habeas corpus by Simon Sitner against George B. Billings. From 
an order discharging Ûie petitioner, défendant appeals. Reversed and 
remanded. 

Léo A. Rogers, of Boston, Mass. (George W. Andersen and Wil- 
liam C. Matthews, both of Boston, Mass., on the brief), for appellant. 

William H. Lewis, of Boston, Mass., for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. [1] Sitner, an alien immigrant, arrived 
at Boston May 7, 1913, and was detained for examination before a 
board of spécial inquiry according to section 24 of the Immigration 
Act. 34 Stat. 898, as amended by 36 Stat. 263 (Comp. St. 1913, §§ 
4244, 4247). 

After hearings on May 8 and 10, 1913, the board voted on the latter 
date to exclude him. It appears from the facts agreed by the parties 
that the board so voted because it assumed that a certificate by the 
médical offieer who had examined him under section 17 of the act, 
to the efïect that he was feeble-minded and his vision was defective, 
of itself bound the board to exclude, notwithstanding any other évi- 
dence. 

We agrée with the District Court that this assumption was erroné- 
ous, and prevented the hearing from being the fair hearing required 
by law. Section 10 of the act provides that the board's décision "based 
upon the certificate of the examining médical offieer" shall be final 
as to the rejection of aliens affected with mental or physical disability 
which would bring them within the excluded classes. But this cannot 
mean that the certificate is to take the place of a fair hearing by the 
board. Such a construction would resuit in giving the inspecting médi- 
cal ofHcer, instead of the board, the power of final décision. Although 
immigration rule 17, subdivisions 4, 5 (note), state that the board is 
"virtually compelled" to base its décision upon the certificate, we 
hold that it has no right to do so without exercising its own judgment, 
after considering not only the certificate, but wkatever other évi- 
dence there may be touching the alien's right to enter. The District 

<g=>For other cases see same toplc & KEY-NUMBER in ail Key-Numberêd Digests & Indexes 
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Court had previously so held in another case. Re Joyce, 212 Fed. 
282, 285. 

[2] After the above vote to exclude him, Sitner was by mistake 
released from the custody o£ the immigration officers. The mistake 
having been discovered, he was arrested on a warrant issued May 
15, 1913, by the Secretary of Labor under section 21 of the act. The 
warrant, in pursuance of immigration rule 22, subdivision 4, directed 
the immigration inspector to grant him a hearing to enable him- to 
show cause why he should not be deported. The act provides for 
such a hearing in such cases. I-X)w Wah Suey v. Backus, 225 U. S. 
460, 467, 32 Sup. Ct. 734, 56 L. Ed. 1165. Nor without such an op- 
portunity to be heard on the questions involving his right tp be_ in 
this country can an alien be lawfully deported. Japanese Immigration 
Case, 189 U. S. 86, 23 Sup. Ct. 611, 47 L. Ed. 721. Evenif the board 
of spécial inquiry had admitted Sitner, instead of excluding him, the 
Secretary might hâve ordered him deported, if the second hearing 
called for by the warrant had resulted in a contrary décision. Pear- 
son V. Williams, 202 U. S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029. 

[3] The hearing directed by the warrant was held May 16, 1913, 
before the Commissioner General and an Assistant Commissioner of 
Immigration. A report dated May 20th was afterward presented to 
the Assistant Commissioner, made by a médical board, convened on 
that day for the examination of Sitner, and consisting of three médi- 
cal officers, such as required by section 17 of the act. Their report 
set forth that they — 

"found him to présent such a degree of mental deflcieney as to justify cer- 
tification as feeble-minded in accordance wlUi officiai instructions goveming 
the médical examination of aliens." 

Also that: 

"He is markedly near-sighted and bas loss of thlrd flnger of right hand." 

The Assistant Commissioner thereupon, after reciting the proceed- 
ings on May 8th and lOth at the hearing before the board of spécial 
inquiry, found that no new évidence presented at the hearing before 
him on May 16th affected in any manner the décision made by that 
board on May lOth ; also that : 

"The décision of the médical examiner is controUlng, and the said certlf- 
Icate is further strengthened and fortifled by the report of the médical 
board sltting this day." 

He therefore recommended déportation, and upon his findings and 
recommendation the Secretary of Labor issued a warrant for Sitner's 
déportation on May 29, 1913. 

It has been further agreed by the parties in the District Court that 
in making his above finding and recommendation the immigration offi- 
cer — 

"acted in the belief that he was bound to recommend déportation of said 
alien upon the décision of the médical examiner and report of the médical 
board under the rules and régulations of the Immigration Department, not- 
withstanding any other evidenca" 
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We are obliged, upon this admission, to take the same view of the 
hcaring under the warrant as that above taken regarding the eariier 
hearing before the board of spécial inquiry, and for the like reasons. 
While an excluding décision, to be final in siich a case, must be based 
upon a médical certificate, the act bas not given the power of finally 
determining the question of an alien's right to enter the country, even 
if he is afflicted with physical or mental disabihty, to any médical 
boârd, any more than to the médical examiner. The immigration of- 
ficer or officers before whom the alien was to show cause not having 
exercised their own judgment, nor regarded anything beyond the médi- 
cal certificates, it cannot be said that Sitner had a f air hearing under 
the war<-ant. 

Sitner's pétition for a writ of habeas corpus was filed July 15, 1913. 
The answer, filed as of January 13, 1914, set up in justification of his 
détention only that he was held under the above warrant for his ar- 
rest issued May 15, 1913. It made no référence to the hearing upon 
that warrant, nor to the subséquent warrant for his déportation issued 
May 29, 1913. Thèse matters, however, were brought before the 
court by the agreed statement of facts, which has been referred to, 
filed in the District Court January 17, 1914. On January_19, 1914, the 
court granted Sitner's pétition and ordered the writ to issue. From 
the order granting the pétition and issuing the writ no appeal was 
taken, and it has not been assigned as error. 

The writ having issued, there was a hearing before the court on 
January 26, 1914. It does not appear that the Immigration Commis- 
sioner, to whom the writ was directed and upon whom it was served, 
made any return thereof as required by Rev. Stat. §§ 756, 757 (Comp. 
St. 1913, §§ 1284, 1285), certifying the true cause of Sitner's taking 
and détention, or that such return was traversed by Sitner as provided 
by section 760 (section 1288). The hearing appears to bave been 
without any pleadings subséquent to the writ by either party. It was, 
as stated in the opinion of the District Court, dated January 26th, 
"upon the question whether the petitioner was entitled to admission 
into the United States." The Commissioner relied, without offering 
other évidence, on the records of the board of spécial inquiry and 
of the inspectors before whom the hearing upon the warrant issued 
May 15, 1913, had been had. Sitner introduced médical and other 
évidence tending to show that he was not feeble-minded, and, as the 
opinion states, testified in person, so that the court could exercise its 
own judgment as to his mental condition. The court found that he 
was neither feeble-minded nor physically or mentally defective, within 
the meaning of section 2 of the act (section 4244), that he was entitled 
to enter, and ordered his discharge. From this order, entered Febru- 
ary 5, 1914, the Commissioner has appealed. 

[4] No error is made to appear in the findings or rulings of the 
court upon the évidence before it at the hearing on the writ. Neither 
the médical certificates nor the findings at either hearing before the 
immigration officers were conclusive upon the court. As we agrée 
with the court that neither hearing had been the fair hearing required 
to justify déportation, we think Sitner was rightly discharged. 
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The order discliarging him, however, was made six months before 
our décision in U. S. v. Petkos, 214 Fed. 978, 131 C. C. A. 274. 
Had it been made in view of that décision, it would doubtless hâve 
been made, not final, but conditional, and to be effective only in case 
the immigration officers should fail to give Sitner the fair hearing on 
lawful évidence to which he was entitled, and for which thé warrant 
under which he was held provided, within a reasonable time. For 
the reasons there stated, we think this the course best calculated to 
secure proper administration under the act, in cases involving only 
an alien's right to admission, and, so far as we can see, there are no 
spécial circumstances in this case rendering a différent course more 
désirable. Our order will therefore be: 

The judgment of the District Court is reversed, and the case is re- 
manded to that court for further proceedings in accordance with this 
opinion. 



THE J. RICH STEERS. 

(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

Nos. 46, 47. 

L Navigable Wateks <®=j14 — Haebobs — Deposit of Befuse — Oonstbuction 
OF Stattjte — Unavoidable Accident. 

Under Act June 29, 1888, c. 496, 29 Stat. 209, as amended by Act Aug. 
18, 1894, c. 299, 28 Stat. 360 (Comp. St. 1913, § 9933 et seq.), proMbitlng 
under penalty the dumping of refuse in New York Harbor, and whicU 
provides in section 3 that "neither def ect iû machinery nor avoidable 
accidents to scows or towboats * * • shall operate to release the 
owners and master and employés of scows and towboats from the penal- 
ties hereinbefore mentioned," the only défense in case of machinery is an 
accident which was unavoidable, and neither the breaklng of a part not 
shown to hâve been inspected, althoiigh there was a gênerai inspection, 
by reason of which a scow dumped part of her load, nor the breaking of 
a link in a chain shown to hâve been sound, and which was therefore 
Insuiiîcient for the load put upon it, is sufllcient to sustaln such défense. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 31-42 ; 
De& Dig. <©=»14.] 

2. Navigable Waters <S=>14 — Habbobs — Deposit of Eef0se — Liability ob* 
Vessbl — "BoAT OE Vessel Usbd or Emploted." 

Under section 4 of act of June 29, 1888, which provides that "any beat 
or vessel used or employed in violating any provision of this act shall be 
liable to the pecuniary pénal ties imposed thereby," a tug which had no 
other connection with the violation than that of towing the offendlng 
scow Is not used or employed in such violation. 

[Ed. Note. — For other cases, see Navigable Waters, Cent Dig. §| 31-42 ; 
Dec. Dig. <g=»14.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty by the United States against the steam tug J. Rich 
Steers and scow No. 8 H. S. Inc., Henry Steers, Incorporated, claim- 
ant, and against steam tug Princess, Peter Cahill claimant, and scow 

<S=3F'or other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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Guiding Star, John G. Mulligan claimant. Decrees for respondents, 
and libelant appeals. Modified. 

Appeals in two cases from decrees dismissing libels against tugs 
and tows under the act of June 29, 1888, as anjended, to prevent in- 
jurious deposits within New York Harbor and adjacent waters. 

H. Snowden Marshall, U. S. Atty., of New York City (E. B. Barnes, 
Asst. U. S. Atty., of New York City, of counsel), for appellant. 

Charles Thaddeus Terry, of New York City (Edward Ward and W. 
McMahon, both of New York City, of counsel), for the J. Rich Steers 
and another. 

Harrington, Bigham & Englar and T. C. Jones, ail of New York 
City, for the Guiding Star. 

Foley & Martin, William J. Martin, and G. V. A. McCloskey, ail 
of New York City, for the Princess. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. [1] The act of June 29, 1888, as amended 
by the act of August 18, 1894, provides that no refuse, dirt, ashes, etc., 
shall be deposited in the tidal waters of New York harbor or its ad- 
jacent or tributary waters, but that they shall be dumped within such 
iimits as shall be prescribed by the Supervisor of the Harbor. Con- 
gress was authorized to enact this law under its power to regulate com- 
merce. 

Section 3 provides : 

"And any déviation from sucl> dumping or discliarglng place specifled In 
sucti permit sball be a misdemeanor, and tbe owner and master, or person 
acting in the capaclty of master, of any scows or boats dumping or discliarg- 
ing sucti forbldden matter in any place otber than that speclfied in such per- 
mit shall be Uable to punishment therefor as provided In section one of the 
sald act of June twenty-ninth, elghteen hundred and eighty-elght ; and the 
owner and master, or person acting in the capaclty of master, of any tug 
or towboat, towlng such scows or boats shall be liable to equal pun- 
ishment with the owner and master, or person acting in the capaclty 
of master, of the scows or boats; and, further, every scowman or other em- 
ployé on board of both scows and towboats shall be deemed to hâve knowl- 
edge of the place of dumping specifled in such permit, and the owners and 
masters, or persons acting in the capaclty of masters, shall be liable to pun- 
ishment, as aforesald,- for any unlawful dumping, within the meaning of this 
act or of the said act of June twenty-ninth, elghteen hundred and eighty- 
eight, which may be caused by the négligence or ignorance of such scowman 
or other employé ; and, further nelther defect in machinery nor avoldable ac- 
cidents to scows or towboats, nor unfavorable weather, nor Improper handling 
or moving of scows or boats of any liind whatsoever shall operate to re- 
lease the owners and masters and employés of scows and towboats from the 
penalties hereinbefore mentioned." 

Section 4 provides : 

" * * * Any beat or vessel used or employed In vlolatlng any provision 
of this act, shall be liable to the pecunlary penalties imposed thereby, and 
may be proceeded against, summarily by way of libel in any district court 
of the United States, having jurisdiction thereof." 

With the law in this condition the forward middle pocket of scow 
No. 8, in tow of the tug J. Rich Steers, dumped its contents before 
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reaching the dumping ground. This was due to the breaking of a 
pawl which prevented the chain holding the bottom doors of the pocket 
closed from running out. The scow Guiding Star, which had been 
towed by the tug Princess to Edison's plant in South Brooklyn and 
there laid up to await a change of tide, dumped her first forward 
pocket in the absence of the tug, as the resuit of the breaking of a 
link in the bridle chain which held the bottom door closed. There 
was évidence of gênerai overhauling and inspection of the scows with- 
out discovery of any defect in their appliances. The District Judge 
dismissed the libel against the tug Steers and Scow No 8, saying: 

"Hère, though the scow had been recently overhauled and also inspected 
immediately before going out, the scow dumped because the pawl suddenly 
broke. Defective machlnery Is by the terms of the statute no excuse. I 
tiink, however, that defective machinery means machinery unsuited for the 
purpose or out of repair and does not refer to a sudden breaking down of 
properly installed and inspected machinery. In ttiis case, therefore, the 
libel should be dismissed." 

He dismissed the libel against the tug Princess and scow Guiding 
Star, saying: 

"At the trial I dismissed the libel in the case of Tug Princess and Scow 
Guiding Star because the scow had been overhauled the month before the 
accident and inspected that day. The dumping was occasloned apparently 
by the sudden breaking of one of the bridle chains and I deemed the accident 
unavoidable." 

Congress evidently did not intend the prohibition to be absolute. If 
it had the spécification of certain things which should not be défenses 
would hâve been useless and unmeaning. We think machinery adé- 
quate, appropriate, properly installed, and properly maintained must 
hâve been presupposed. From the provision that avoidable accidents 
shall be no excuse it is plainly to be iniplied that accidents which are 
unavoidable shall be a défense. Accordingly, we think that the only 
défense in the case of machinery is a defect that is unavoidable. Let 
us apply the act so construed to the cases in hand. In each the dump- 
ing resulted from a breaking down of the machinery of the scow. 
In the case of scow No. 8 no sufficient examination of the pawl was 
made either before or after it broke, nor was the court informed of 
the character of the pin or support upon which it was pivoted nor 
whether the pawl itself or the pin or support broke and what the break 
showed as to the character and condition of the iron. This was 
quite inadéquate proof of unavoidable accident. 

In the case of scow Guiding Star a link in the chain parted. The 
testimony, however, was positive that there was no defect in the link 
at ail, the necessary conclusion being that it broke because insufficient 
for the load put upon it. The District Judge erred in treating this 
as an unavoidable accident. If in this way damage had been donc te 
another vessel in a collision the accident could not hâve been treated 
as inévitable. To establish such a défense it is necessary either to 
show the précise defect which caused the accident and that the de- 
fendant was not wanting in any lack of ordinary care in relation to 
it or else to show ail possible causes and that the défendant was not 
wanting in ordinary care as to any one of them. The Edmund Moran, 
228 F.— 21 
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180 Fed. 700, 104 C. C. A. 552; The Lackawanna, 210 Fed. 262, 127 
C. C. A. 80. 

[2] We think, however, that the libels against the tugs were rightly 
dismissed. Section 4 of the act personifies the vessel and makes her 
liable to the pecuniary penalties if "used or employed in violating any 
provision of this act." The pecuniary penalty is à fine of not less than 
$250 nor more than $2,500 as prescribed in section 1. Judge Addison 
Brown in the case of The Emperor '(D. C.) 49 Fed. 751, held that a 
tug which had no other connection with the violation than that of tow- 
ing the scow, was not so "used or employed." We approve his déci- 
sion. On the other hand, Judge Benedict held in The Bombay (D. 
C.) 46 Fed. 665, that a steamer going down the harbor whose firemen 
dumped ashes into the river was so "used and employed." We ap- 
prove this décision also. Accordingly, the libels should hâve been sus- 
tained against the scows, as being so used and employed. The decrees 
are modified by directing the court below to impose a penalty of $250 
against each scow. 



CONNELLBT v. PENNSYLVANIA R. CO. 

(Circuit Court of Appeals, Thlrd Circuit December 9, 1915.) 

No. 1988. 

Mastee and Servant <S='210 — MabTek's Liability for Injukt to Servant — 
asstjmption dp bisk. 

A railroad Company which opérâtes Its trains in a proper and cus- 
tomary manner is not chargeàble with négligence which renders it liable 
for the kllling . by one of such trains of a trackwalker, who assumes the 
risk from such danger as necessarlly incidental to his employment. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
554-556; Dec. Dig. <S=5210.] 

In Error to the District Court of the United States for the Eastem 

District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action at law by Ellen Connelley, administratrix, against the Penn- 
sylvania Railroad Company. Judgment for défendant (221 Fed. 508), 
and plaintiff brings error. Affirmed. 

Francis Rawle and Joseph W. Henderson, both of Philadelphia, Pa., 
for plaintiff in error. 
John Hampton Barnes, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOELEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, Mrs. Eilen 
Connelley, administratrix of Thomas Connelley, brought suit against 
the Pennsylvania Railroad Company. Her cause of action was for 
damages alleged to hâve accrued to her by virtue of the fédéral Em- 
ployers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. 
St. 1913, §§ 8657-8665]), through the négligence of said railroad in 

fi:=For otlier cases see same topic & KET-NÙMBER 1b aU Key-Numbered Digeats & Indexes 
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causing the death of Thomas Connelley, her hnsband and its em- 
ployé. She recovered a verdict and judgment in that court. On 
writ of error sued eut by the raiiroad, this court, in an opinion re- 
ported at 201 Fed. 54, 119 C. C. A. 392, 47 h. R. A. (N. S.) 867, re- 
versed the judgment recovered by Mrs. Connelley. Référence to that 
opinion avoids needless répétition of the facts. The question involved 
in that writ and in the présent one w^as whether the proofs showed any 
négligence on the part of the raiiroad which constrained submission 
of the question of négligence to the jury. It was there in substance 
held there was no such proof ; that a raiiroad trackwalker employed 
to walk over, watch, and repair tracks where there is a constant pass- 
ing of trains, necessarily assumes the risk of being struck by trains 
properly operated ; and that no négligence on the part of the raiiroad 
was shown by the proofs in the case; and that plaintifï was not enti- 
tled to recover. Thereupon plaintiff petitioned the Suprême Court for 
a writ of certiorari, and that court (in pursuance of a stipulation filed, 
see 231 U. S. 764, 34 Sup. Ct. 327, 58 L. Ed. 472), but without any 
expression on the merits of the case, reversed the judgment of this 
court and remanded the cause for retrial in the court below. On such 
retrial the only testimony give was the viva voce testimony of three 
witnesses who had been called at the former trial, viz., Mrs. Ellen 
Connelley, the widow of the décèdent, John J. Fredericks, and Harry 
Hurst, and the reading of the testimony, at the former trial, of William 
Rowan who had since died. Neither Mrs. Connelley nor Hurst was 
présent at the accident, and Fredericks, while présent on the train 
which struck the décèdent, did not see him struck or before he was 
struck. The proof as to the accident itself was confined to the re- 
reading of the testimony of William Rowan, who was the only wit- 
ness. Thereupon the trial judge gave binding instructions in favor 
of the défendant. The plaintifï then sued out the présent writ. 
We see nothing in the account of the accident itself, in the surround- 
ings of the accident as testified to by Fredericks, or in the testimony 
of Hurst in référence to the rules, which changes the aspect of this 
case from what it was when heretofore before this court, or which 
leads this court to differ from the views expressed on the merits of 
the case in its previous opinion. We restrict ourselves, therefore, to 
restating that part of our former opinion which summarizes such 
views, viz.: 

"It is an obvious fact that many occupations, as for example a powder 
mill operator, a structural iron worker, a diver, a blaster, a trackwalker, 
necessarily subject those wlio foUow them to great dangers. When there- 
fore a man contracts for such employaient, he knows and takes on himself the 
risks and dangers incident to such dangerous work. Hls assumption of those 
obvious and unavoidable risks is in the very nature of things part of hls em- 
ployment. It foUows therefore that the employer violâtes no légal duty to 
the employé in failing to protect him from dangers which cannot be escaped 
by any one doing such work. Narramore v. Cleveland, C, C. & St. L. Ry. 
Co., 96 Fed. 298, 37 0. C. A. 499, 48 L. R. A. 68. 

"It is obvious that, even where a raiiroad opérâtes its trains and moves Its 
switeh drafts in a proper and careful manner, trackwalkers and repairmen 
are necessarUy subjected to great risks. Their very occupation is one of 
constant péril. Indeed, it follows from the nature of such employment that 
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the duty of self-preservation has to rest on them, for no adéquate protection, 
other than self-protection, can be afforded them. And sucli has been the 
reasonable holding of the law. Thus In Norfolk & W. Ry. Co. v. Gesswine, 
144 Fed. 56, 75 C. 0. A. 214, it was sald: "This man was one of a number of 
men who were employed as sectionmen on the railroad. They were engaged 
In repalring the track, taklng out rails, putting in new ones, taking out cross- 
ties and putting in new ones, and hewing them into proper form and shape, 
and were worklng on the railroad track, whlle the trains were being operated 
in the usual way; manlfestly, a place of danger. A railroad does not suspend 
the opérations of Its trains until the track can be put in order, and the prop- 
osition to thèse sectionmen was, "We wlll run the trains and operate the 
road as heretofore, as we ordinarily do, and between trains you must do thls 
work and look out for yourselves to avoid being injured by the trains," and 
the sectionmen accept the employment upon thèse terms, and if an accident 
occurs, and they are hurt whlle the trains are being managed and operated 
in the usual and ordlnary way, they can hâve no just ground of complalnt 
agaiust the railroad. It is not the fault of the railway company.' 

"So, also, in Aerkfetz v. Humphreys, 145 V. S. 418 [12 Sup. Ct. 835, 36 L. 
Ed. 758], where an experienced trackman was injured by a moving train In 
a switcbing yard, it was sald: 'Under such circumstances, what négligence 
can be attributed to the parties in control of the train, or the management of 
the yard? They eould not hâve moved the train at any slower rate of 
speed. They were not bound to assume that any employé familiar with the 
manner of doing business would be whoUy indiffèrent to the golng and com- 
ing of the cars. There were no strangers whose présence was to l)e guarded 
against. The ringing of bells and the soundiug of whistles on trains going 
and coming and swltch englues moving forward and backward would hâve 
simply tended to confusion. * * • It cannot be that, under thèse circum- 
stances, the défendants were compelled to send some man in front of the 
cars for the mère sake of glving notice to employés who had ail the tima 
knowledge of what was to be expected. We see in the facts as dlsclosed no 
négligence on the part of the défendant' 

"Indeed, i'n thus making self-protection the substantial safeguard of 
trackwalkers and sectionmen, the law is reasonable and just, for no other de- 
pendable safeguard can be afforded their perilous work in the practical 
opération of railroads. As said in Keefe v, Railway Co., 92 lowa, 182 [60 
N. W. 503, 54 Am. St. Rep. 542], 'thèse rules are founded upon the necessi- 
ties of the business of operating railways,' and in Rosney v. Erie R. Oo., 135 
Fed. 311 [68 C. O. A, 155]: 'An elaborate System of signais by ringing bells, 
sounding whistles, swinghig lanterns, and wavlng flags, designed to cover 
the erratic movements of switching englues and extra freight trains, would 
qulte likely hâve tended to complicate and confuse the situation.' 

"This rule has the uniform support of courts In ail sections of the country. 
Morris v. Boston & M. R. R., 184 Mass. 368 [68 N. E. 680] ; Bancroft v. Bos- 
ton & M. R. R., 67 N. H. 406 [30 Atl. 409] ; Railroad Company v. Hester, 64 
Tex. 401; Carlson v. Cincinnati, S. & M. R. Co., 120 Mlch. 481 [79 N. W. 
688]; Pennsylvania B. Co. v. Wachter, 60 Md. 395. 

"In view of thèse décisions, it Is clear therefore that, so long as the défend- 
ant railroad used Its terminal tracks by running Its trains properly thereon 
and in the usual way, the duty of guarding hlmself against such trains 
rested on Connelley, and a study of this testimony leads to the sad conclusion 
that the death of this unfortunate man was due to his own momentary dis- 
regard of the péril ofl his situation. To aid thèse trackwalkers iu taking 
care of themselves, the railroad required them to go in pairs, and, indeed, 
Connelley's companlon called his attention to the enveloping steam, and ad- 
Vised their moving aslde. Obviously self-preservation, the steam-enveloped 
position he was In, together with the knowledge that trains -were constantly 
moving, should hâve led the décèdent to heed the warnlng, instead of making 
chance and not care the insurer of his safety. The failure of décèdent to 
heed this timely warnlng and step aslde undoubtedly cost hlm his life. The 
railroad had taken the additlonal step of placing a brakeman on the switch- 
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ing train. He was on wateh and had the emergency brake ready, but the 
steam wMch enveloped Kowan and Connelley until they were struck made it 
just as impossible for the brakeman to see them as it was for tbem to see 
tbe approaching train." 

The judgment below is therefore affirmed. 



aAZELWOOD DOCK CO. v. PALMER et al. 

(Circuit Court of Appeals, Third Circuit November 1, 1915.) 

No. 1989. 

L Admibaltt ig=»16 — JuBisDicTioN — Liens — By What Dbtebmined. 

Where a libel alleged facts which entitled libelant to a maritime lien, 
the jurlsdiction of a court of admiralty of the cause was not affected 
by the fact that it found the allégations to be untrue, and tbat libelant 
vas not entitled to a lien. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 23-28, 191- 
205 ; Dec. Dig. (g=»16.] 

2 CouETs <S=405 — Fedeeal Coubts — Jubisdiotion of Ciecitit Couets of Ap- 
peals. 

In such case a decree for respondent was on the merits and not for 
want of jurisdiction, and an appeal by libelant lies to the Circuit Court 
of Appeals and not to the Suprême Court. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1097-1099 ; Dec. 
Dig. ®=405 ; Appeal and Brror, Cent. Dig. §§ 156, 3302.] 

3- Admibaltt ®=»121 — Deckee Dismissing Libel — Poweb to Awaed Gosts. 
Also, in such case the court had power to award costs. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 795, 796 ; Dec. 
Dig. <S=>121.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in admiralty by the Hazelwood Dock Company against Hugh J. 
Palmer and Marian G. Palmer. Decree for respondents, and libelant 
appeals. Affirmed. 

Lowrie C. Barton, of Pittsburgh, Pa., for appellant. 
Samuel H. Bradshaw, of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY. Cir- 
cuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the Hazel- 
wood Dock Company filed a libel based on a written contract against 
a certain houseboat whereof Hugh J. Palmer and Marian G. Palmer, 
his wife, were owners. The owners subsequently appeared and 
claimed the boat. The libel, as subsequently amended, asserted a 
claim for repairs under section 1 of tlie Act of Congress of June 23, 
1910, c. 373, 36 Stat. 604 (Comp. St. 1913, § 7783), which provides: 

"That any person furnishing repairs, supplies, or other necessarles, includ- 
ing the use of dry dock or marine railway, to a vessel, whether forelgn or 

Ê==>For other cases see same toplc & KEy-N'".MBBR in ail Key-Numbered Digests & Indexes 
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domestlc, upon the order of the owner or owners of such vessel , or of a per- 
son by hlm or them authorlzed, shall hâve a maritime lien on the vessel 
which may be enforced by a proceeding in rem, and it shall net be necessary 
to allège or prove that crédit y/as given to the vessel." 

On final hearing the court decided the proof s did not disclose a case 
of repairs to a houseboat owned by the claimants, but in reality the 
claim was for the construction of such houseboat by the libelant under 
contract, and furnishing it to the Palmers. From a decree dismissing 
the libel with costs to the claimants, the libelant took this appeal. 

The questions hère involved are, first, whether, as contended by 
the appellant, the contract was for repairs to a vessel ; second, whether 
the court had power to award costs; and, third, whether, as con- 
tended by the appellees this court is without jurisdiction of this appeal. 

The questions involved are so intermingled we discuss them to- 
gether. The pleadings in the cause, as amended, alleged the Palmers 
were the owners of a flatboat ; that they "applied to the said libelant 
to repair said flatboat and build thereon a cabin for their use as a 
houseboat" ; and that the parties "entered into a contract whereby 
said libelant was to repair said flat, furnish the material, and do the 
work necessary to make a boat of the size, dimensions, and kind ac- 
cording to the terms of the contract between them." It will therefore 
appear the case stated was one for "furnishing repairs * * * up- 
on the order of the owners of such vessel," and, if it was sustained 
by proof, warranted entry of a decree adjudging the libelant "shall 
hâve a maritime lien on the vessel, which may be enforced by a pro- 
ceeding in rem." 

Of such a case and controversy, the District Court was given ex- 
press statutory jurisdiction. Indeed, if the respondents had demurred 
on the ground of lack of jurisdiction, their demurrer would hâve been 
overruled on the face of the averments in the libel. Having juris- 
diction to enter the final decree above stated, it necessarily follows 
the District Court had jurisdiction to take the proofs and from them 
ascertain the facts which would warrant the entry or refusai of such 
decree. A court's jurisdiction is its authority to hear and détermine 
a cause. Its décision in a particular case has nothing to do with its 
jurisdiction of the cause. Décision is a séquence of jurisdiction, not 
its source. It follows therefore that in the case in hand the jurisdic- 
tion of the District Court as a court of admiralty over this cause is 
clear, since it had statutory authority to hear and détermine the al- 
leged claim of the libelant for repairs. Such question of repairs it 
accordingly heard and decided, and, having found the case was one 
of original construction, and therefore not one of repairs, it dismissed 
the libel. The libelant in this appeal allèges error in the court's exer- 
cise, not in its assumption, of jurisdiction. This, libelant has an 
undoubted right to do; and of that right it cannot be deprived by 
tiie respondent's contention tliat libelant's appeal should bave been 
taken to the Suprême Court on the ground of alleged lack of juris- 
diction in the court below. To this contention, that libelant's appeal 
should hâve been to the Suprême Court, we cannot yield. The libel- 
ant is not challenging the jurisdiction of the court below, for its libel 
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asserts and states a case of alleged repair, which is the statutory 
ground for such jurisdiction. Libelant does not call in question the 
court's juTisdiction, but an alleged error in exercising its jurisdiction. 
This alleged wrongful exercise of a rightfully assumed jurisdiction 
is the only question the libelant desires to raise on appeal, and the 
jurisdiction to pass on that question is vested, not in the Suprême 
Court, but in the Circuit Court of Appeals. The appeal being therefore 
properly bef ore us, we find no error was committed by the court below. 
The facts showed the libelant made no repairs for the respondents on 
the houseboat in question. The so-called repair work which the 
libelant did was donc on a hull which libelant itself bought and paid 
for. The respondents had neither title nor claim to the hull while 
the houseboat was being built, and acquired no ownership of it until 
it was completed and delivered to the respondents in pursuance of a 
prior contract in writing between them and the libelant, wherein the 
libelant agreed, for the sum of $800, payable in installments, to there- 
after furnish respondents with a boat of certain dimensions, and the 
respondents agreed not to take the boat away from the vicinity until 
it was paid for in full. The right of the libelant to a decree turns on 
its establishing the fact that it had repaired a vessel owned by the 
respondents. This fact it failed to prove, and the court, after full 
and final hearing on bill, answer, and proof, entered a decree dis- 
missing libelant's unsustained libel. 

We agrée with the conclusion reached by the court below that "the 
libelant is not entitled to a lien, and the libel must be dismissed at 
plaintiff's costs." The contention that the court below was without 
power to award costs cannot be sustained. This libel was not dis- 
missed for want of jurisdiction, but because libelant had not established 
by proof the lien which by its pleadings it invoked the jurisdiction 
of the court to decree. Décisions such as Citizens' Bank v. Cannon, 
164 U. S. 319, 17 iSup. Ct. 89, 41 L. Ed. 4SI, do not apply to a case 
like the présent. On the contrary, it is in line with Lowe v. Ben- 
jamin, 1 Wall. Jr. 187, Fed. Cas. No. 8,565 ; The City of Florence 
(D. C.) 56 Fed. 236. 

For the reasons stated, we are of the opinion the case was rightly 
decided by the court below, that it had power to award costs against 
libelant, and that this court has jurisdiction of this appeal. The view 
we hâve taken renders it unnecessary to décide whether this houseboat 
was a vessel within the meaning of the acL The decree below will 
be afifîrmed. 
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ROBINSON V. CARBON STEEL 00. 
(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

Ko. 40. 

COBPOBATIONS <g=»316 — CONTKACT WITH OFFICER — ^VaLIDITT. 

Evidence held InsufBelent to establish a valid oral contract between a 
corporation and. Its président that the latter should recelve half the prof- 
its of a contract made by the corporation by him as président; It not 
being shown tbat it was authorized or ratifled by the board of dlrectors, 
or even known to more than one of them. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §§ 1401, 1402, 
1404-1406, 1408, 1409, 1412-1414; Dec. Dig. <®=»S16.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Elsie G. Robinson against the Carbon Steel Com- 
pany. Judgment of nonsuit, and plaintiff brings error. Affirmed. 

This cause cornes hère upon writ of error by the plaintiff to review 
a judgment of the District Court, Southern District of New York. 
The plaintiff sues as assignée of Frank B. Robinson under a certain 
contract alleged to hâve been entered into by Robinson with the de- 
fendant. Recovery is sought for upwards of $110,000 unpaid bal- 
ance of one-half of the profits arising eut of certain contracts for the 
furnishing and erecting certain materials in the construction of what 
is known as tlie Manhattan Bridge in the city of New York. At the 
close of plaintiff's case motion was made for nonsuit and the same was 
granted. This disposition of the case of course eliminated a set-off or 
counterclaim which was pleaded in the answer. 

John C. Wait, of New York City (Thomas H. Keogh, of New York 
City, of counsel), for plaintiff in error. 

Frank S. Gannon, Jr., and Royal E. T. Riggs, both of New York City 
(Royal E. T. Riggs, of New York City, of counsel), for défendant in 
error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. From October, 1905, until 1911, Rob- 
inson was a director and from the early part of 1906 until 1911 he 
was président of the défendant corporation at a salary of $12,000 and 
later of $15,000 a year, and during ail that period he was attending 
to the business of défendant. On June 15, 1906, the city of New York 
entered into a contract for the érection of the bridge with the Ry an- 
Parker Construction Company. On May 6, 1907, the latter company 
contracted in writing with défendant company for the wire cable 
work required. Thereafter the défendant contracted in writing with 
John A. Roebling Sons & Co. for the supply of wire for the bridge 
and caused to be incorporated a subsidiary company known as the 
Glyndon Contracting Company for the purpose of erecting the cables ; 
it also entered into a contract in writing with the last-named company 
for such érection. Ail thèse conti^acts were signed for défendant com- 

®::;3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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pany by Robinson as its président. They were ail carried out, défend- 
ant received its payment from the Ryan-Parker Company, and out of 
the money thus received paid Roebling Sons and the Glyndon 
Company. Plaintiff contends that after such payments there 
remained with défendant a very large sum ($400,000), representing its 
profits under the Ryan contract of May 6, 1907. It is further con- 
tended that Robinson is entitled to one-half of thèse profits by virtue 
of an oral contract which, it is asserted, he made with the company of 
which he was président. The theory is that it was known by Robin- 
son and Ryan that the proposed contract for the wire would be a profit- 
able one, that Ryan was willing to give it to Robinson personally, that 
the latter was willing that the défendant should do the work and share 
the profits, and that it was agreed between the parties that, if Robin- 
son would get the Ryan Company to enter into the written contract 
for Steel wire with défendant Carbon Steel Company, the latter as 
compensation for his services in so doing would pay him one-half of 
any profits which it might make out of such contract. 

We do not understand that even this plaintifï contends that a prés- 
ident of a corporation bas any authority to bind the company to a 
secret agreement, known only to himself, whereby he is to share per- 
sonally in the profits which his company may make out of a contract 
with a third party which the président has secured or is about to 
secure for it. The proposition is that the contract on which plaintiff 
relies was made wiéi Robinson personally by John D. Slayback, who 
at the time was a director and the treasurer of défendant. The only 
witness to the making of such an agreement was Robinson himself. 
He testified : 

"I told him [Slayback] that I could get the contract personally for the érec- 
tion of the cables over the Manhattan Bridge and that I could place it possibly 
with the Koeblings or with some other coucern, or I could do it myself : that 
Boebling would probably want ail the profit, and I thought I could get some- 
body to do it for about one-third of the profit, and I probably could do it 
myself and make ail the profit ; that I was just coming back with the 
Carbon, and, being quite a stockholder, if he wanted an opportunity I would 
let the Carbon Steel Company do the work and share the profit, or I would 
let Roebling do it, or some other eoncern, or do it myself. He [Slayback] 
sald he would be only too happy to do it if I could carry the deal through ; 
that he was only too glad to accept It and would gladly give me half the 
profits." 

At this interview Robinson, who was acting for himself, could not 
also represent the company, and Slayback, a single director and the 
treasurer, had no power, without authorization by the board of direc- 
tors, to bind the company to any such agreement with its président. 
Of any such authorization prior to the conversation between Slay- 
back and Robinson hère is not a particle of évidence. Nor is there 
anything to show that the board of directors or executive comniittee 
ever expressly ratified such contract. The business of the company 
seems to bave been conducted in a rather slipshod way, and there might 
be a fair argument that , nonaction by the directors after they knew 
the facts might be taken as indicating ratification. But there is not 
sufiicient proof on which to base this argument. The directors of de- 
fendant were: 
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In 1905-6: Kilduf, Hemphill, Brenner, Howland, Keith, McGrew, 
and Robinson. 

In 1906-7: Robinson, J. D. Slayback, Wetmore, Silverthorne, 
Hemphill, E. F. Slayback, and M. S. Payne. 

In 1907-8: Robinson, J. D. Slayback, Wetmore, E. F. Slayback, 
H. E. Payne, Buchanan, and Baldwin. 

In 1908-9: Robinson, J. D. Slayback, E. F. Slayback, Alby, Buchan- 
an, Fitzpatrick, and Baldwin. 

There is no direct évidence that any of thèse had any knowledge 
of this agreement with the président to divide the prolits earned on 
the Steel wire contract with Ryan, except Robinson and J. D. Slay- 
back. A number of checks drawn by the défendant to the order of 
Robinson for varying amounts and aggregating about $90,000 were 
put in évidence. Thèse checks were ail paid. But thèse were ail 
signed by Robinson, président, and J. D. Slayback, treasurer, except 
one, which was signed by Buchanan, vice président. In the absence 
of further proof, the jury would not hâve been warranted in finding 
that the other directors, or even Buchanan, had knowledge that Rob- 
inson was drawing eut of the treasury large amouots of money, in ad- 
dition to his salary, as profits on a contract between défendant and 
the Ryan Company. There was a failure to show either authoriza- 
tion or ratification of the contract sued upon, and the trial judge prop- 
erly refused to let the case go to the jury. 

There was an exception to the refusai of the court to allow Ryan 
to testify to conversations he had with Robinson; the object being 
to show that Ryan was oiïering the option or privilège of taking the 
steel wire contract to Robinson personally. It is not necessary to con- 
sider this point. Robinson had testified that the option was offered 
personally to himself. Coming hère, as the case does, after a nonsuit, 
this statement of Robinson must be taken as true, and Ryan's corrobo- 
ration would add nothing to it. 

Judgment affirmed. 



CLARKSON V. FISHER et aL 

(Circuit Court of Appeals, First Circuit. December 7, 1915.) 

No. 1155. 

Appeai- and Ebbor <S=>694 — Record— Mattebs Presented foe Review. 

The facts found by the District Court and by a master cannot be re- 
vlsed by the Circuit Court of Appeals, where the proofs are not included 
In the record. 

[Ed. Note. — For other cases, see Appeai and Brror, Cent. I>ig. §§ 2910, 
2915; Dec. Dlg. ®=»694.] 

Appeai from the District Court of the United States for the Dis- 
trict of Massa'chusetts ; Frédéric Dodge, Judge. 

Receivership action against the Walpole Tire & Rubber Company, 
in which Geoffrey T. Clarkson filed a daim, which was opposed by 

<E=>For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Dlgests & Indexe» 
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Robert C. Fisher and others. From a decree disallowing the claim, 
said claimant appeals. Affirmed. 

Cornélius W. Wickersham, of New York City (Cadwalader, Wick- 
ersham & Taft, of New York City, on the brief), for appellant. 

Lee M. Friedman, of Boston, Mass. (Swift, Friedman & Atherton, 
of Boston, Mass., on the brief), for appellees. 

Before PUTNAM and BINGHAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an attempt on the part of the 
minority stockholders to enforce rights in equity against a corporation 
known as the Sealomatic Inner Tube Company with référence to its 
rights to a process for either a patent or a secret method for construct- 
ing automobile tubes known as Sealomatic inner tubes, and improve- 
ments thereon. The litigation has particular référence to enforcing 
on behalf of the corporation a contract with one Tinkham, who is 
made a party défendant, and who was alleged to hâve obligated him- 
self to the amount of $100,000, for the benefit of the corporation. Un- 
fortunately the contract is not shown by a hteral récital of its terms 
or référence to any copy thereof in the record. The brief by the 
appellant, who was the complainant below, allèges that Tinkham re- 
ceived $400,000 in capital stock at par, and "agreed to advance from 
time to time to that company, as and when it should be needed, money 
up to $100,000, to be used in providing and equipping the company 
for the manufacture of the tubes referred to." 

The brief also states that, after Tinkham made his initial payment 
of $16,000, he paid in no further sums, so that, apparently from those 
allégations, $84,000 is in issue. The brief also allèges that the cor- 
poration in question, including a second corporation, which became 
interested in connection with it, turned over the attempts to manufac- 
ture the valveless inner tubes to its own chemists, and because they 
were unsuccessful in those attempts now endeavors to excuse itself 
on the ground that the inner tubes were without commercial value. 
The claims, which take the form of proof of claims under a receiver- 
ship, and not under a bill in equity, contain a prayer for relief in so 
many éléments that it is impossible to gather from them the précise 
terms of the obligation assumed by Tinkham. Taking the record as 
a whole, it would seern that the purport of Tinkham's agreement was 
to furnish funds to conduct the experiments required for developing 
the patent, or the secret method of manufacture, or whatever it was, 
and this accounts for the findings with which the master, to whom 
the proof of claims was referred, closed his report, in the following 
terms : 

"(1) Upoii considération of ail tlie évidence I flnd, and so report, that the 
Sealomatics patent had no commercial value, and that the inner tubes pro- 
duced under the Sealomatics patent were of no commercial value. 

"(2) Upon ail the évidence in the case I flnd, and so report, that there was 
no conspiracy entered into by the Walpole Rubber Company — (a) to prevent 
the Valveless Inner Tube Company from calling upon Tinkham for the bal- 
ance of $100,000, viz., $84,000 : (b) to prevent the Valveless Inner Tube Com- 
pany from continuing its business. 
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"(3) Upon ail the évidence in the case I flnd, and so report, that the Wal- 
pole Rubber Company dld not wrongfully take possession of the property 
and office of the Valveless Inner Tube Company. 

"(4) Upon ail the évidence in the case I flnd, and so report, that the failure 
of the Valveless Inner Tube Company was not caused by any act or acts of 
the Walpole Rubber Company. 

"I do not consider it necessary to raie upon the question raised at the 
hearings as to whether the claimant has any standing in the capacity in whicb 
he has presented his proof of claim because upon ail the évidence in the 
case I flnd, and therefore report, that neither the Walpole Rubber Company 
nor the Walpole Tire & Rubber Company has wrongfully deprived the Valve- 
less Inner Tube Company of any property or valuable rlghts as alleged by the 
claimant, and therefore there is nothing due from the Walpole Tire & Rubber 
Company to said claimant, and therefore his claim for damages should be 
denied." 

The proceedings are subject to many criticisms, and are very com- 
plicated. AU we tieed to refer to, however, is the findings of the 
master quoted. We find in the report no opinion of the learned Judge 
of the District Court, and only a decree giving effect to the conclu- 
sion of the master. The record shows, however, aside from the in- 
sufficient statement of the obligation assumed by Tinkham, that the 
case is full of questions of fact, which lie at the very foundation. 
Indeed, the brief for the complainant, now the appellant, contains the 
foUowing statement: 

"Nevertheless, based largely on the testlmony of the Walpole's own officers 
and employës, the master has found that the Sealomatics patent had no 
commercial value, and that the Walpole Company is in no way responsible for 
its acts of commission and omission, which resulted In the entire downfall of 
the enterprise." 

This, of course, leads the mind directly to the impression that the 
whole proceedings involve only a mère wreck, leaving nothing, of such 
value as requires the attention of a court in equity, according to the 
well-settled rules ; but, however this may be, what we hâve cited from 
the proceedings shows that it is impossible for us to revise the facts 
found by the master and the court below, as the proofs which lie at 
their foundation are not included in the record. According to the well- 
settled rules in equity in the fédéral tribunals, we are unable without 
thèse proofs to revise the décision of the District Court, and it is 
plain, on examining the record, that what is thus involved is the es- 
sence of the case, although it is reached by a long road, through a 
confused line of circumstances. 

The decree of the District Court is affirmed, and the appellees re- 
cover their costs of appeal. 
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CARDOZO y. BROOKLYN TRUST 00. 

(Circuit Court of Appeals, Second Circuit. November 9, 3915.) 

No. 31. 

L Bankbuptcy <S=3282 — Coeporations — Action bt Trustée to Recoveb 
Pbefeeence. 

Tlie trustée for a bankrupt corporation may maintain an action, under 
section 66 of the New York Stock Corporation I^aw (Consol. Lavvs, c. 59), 
against a trustée under a wUl to recover payments made wlien insolvent 
and witli intent to prefer tlie créditer paid. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 426; Dec. 

Dig. <S='282.J 

2. Bankeuptcy "g^SOS — Corpoeations — Peeferences to Cïîeditoes — Con- 
struction oF Statute — "WiTH Intent of Giving a Pbefeeence." 

Under sucli statute, in order to constitute a payment one "wlth intent 
of giving a préférence," the payor must hâve known or expected it to 
hâve that effect, and the fact alone that a corporation was insolvent when 
It made payments to certain creditors is not sufficient to prove an intent 
to give a préférence to such creditors; but where, in addition, It had 
dlsposed of practically ail of Its live assets and discontinued its business, 
such an intent may be fairly inferred. 

[Ed. Note. — For other cases see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. 0=303.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in equity by D. Henry Cardozo, Jr., trustée in bankruptcy of 
A. W. Blanchard, Incorporated, against the Brooklyn Trust Company, 
trustée under a will for John and Howard Gibb. Decree for com- 
plainant, and défendant appeals. Affirmed. 

The following is the opinion of Veeder, District Judge, in the court 
below : 

[1] In this suit the trustée in bankruptcy of A. W. Blanchard, Incorporat- 
ed, seeks to recover from the défendant, as trustée of the estâtes of John 
and Howard Gibb, a payment made in alleged violation of section 66 of the 
New York Stock Corporation Law. I see no reason why the complainant 
should not maintain this suit under the state statute. The évidence leaves 
no doubt in my mind, moreover, that A. W. Blanchard, Incorporated, "was-- 
Insolvent, or its insolvency was imminent," withln the terms of the statute, 
at the time of the transaction In question. It is equally plain that the trust 
Company was not "a purchaser for a valuable considération without notice," 
within the exception of the statute. 

[2] The remaining issue is whether the transaction In question was "with 
the intent of giving a préférence to any particular créditer over other cred- 
itors of the corporation." The statute refers to the intent of the debtor, with- 
out regard to the creditor's intent or to his knowledge of the insolvency of 
the debtor. Wright v. Ganseveort Bank, 118 App. Div. 281, 103 N. Y. Supp. 
548 ; Wright v. Williams Skinner Mfg. Co., 162 Fed. 315, 89 C. C. A. 23 ; Irish 
V. Citizens' Trust Co. (D. C.) 163 Fed. 880 ; Munson v. Genesee Iron & Brass 
Works, 37 App. Div. 203, 56 N. Y. Supp. 139; Kingsley v. First National 
Bank, 31 Hun, 335. But this Intent to prefer is essential. Dill & Collins v. 
Morison, 159 App. Div. 583, 144 N. Y. Supp. 894. The statute se prevides. 
The mère fact, theref ore, that a corporation is shown to be unable to pay ail 
its debts, does not necessariiy render a payment or transfer by it in the 

.(g=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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usual course of business ineffectuai or requlre it to suspend. Keiley v. Me- 
chanics' & Traders' Bank, 15 N. Y. Supp. 173. 

What, tlien, Is the meaning of "intent to prefer" as used in the statute? In 
the sensé tliat a person is sald to intend tlie natural conséquences of his acts, 
it may be argued ttiat any payment to one créditer at a time when a corpora- 
tion is unable to pay ail credltors manlfests an Intention to prefer tbe crédi- 
ter who is actually paid. But tliis is obviously not the meaning of the stat- 
utory requirement of an intent to prefer in addition to Insolvency, for such a 
construction would render the required intent superfluous and virtually elimi- 
nate it from the statute. It seems to me that the true meaning is that, to 
constitute a préférence, the corporation or its offlcers making a payment must 
bave known or expected that it would hâve that efCect. Irish v. Citizens' 
Trust Co. (D. 0.) 163 Fed. 880. The statute is meant to apply when the 
corporation is confronted with the problem; How are the assets of the cor- 
poration to be used, not in carrying on its business, but in meeting its obliga- 
tions. Olney v. Baird, 7 App. Div. 95, 110, 40 N. Y. Supp. 202. In other words, 
the question is whether the payment was made in contemplation of insolvency 
and windlng-up as an impendlng fact, or in contemplation of continuing busi- 
ness in good falth. And this question must be determined, of course, as an 
inference from the surrounding facts. The statute is undoubtedly drastic, 
but the State courts hâve shown no disposition to construe it narrowly. Oole 
V. Mlllerton Iron Co., 133 N. Y. 164, 30 N. E. 847, 28 Am. St. Rep. 615; Mun- 
son V. Genesee Iron & Brass Works, 37 App. Div. 203, 56 N. Y. Supp. 139. 

When the Blanchard Company sublet to Stringer, and sold to him its 
machinery, tools, and furniture, it parted with ail its live assets, and stripped 
itself of the capacity for carrying on a garage business. Realizing on this 
transaction only $500 ta cash, Blanchard rented an office at bis former place 
of business in Liberty street, and sought (apparently without success) to 
conduct, not a garage, but an automobile sales agency, and it is not entirely 
elear whether this was his own business or the company's business. He took 
with him from ,the Flatbush avenue garage three old automobiles of little or 
no value (to only one of whlch he had title), varions automobile sundries and 
supplies, the cost priée of which was $3,000, and book accounts, aggregating 
"between $10,000 and $15,000." Before the sundries and supplies were re- 
moved, Stringer bought for $400 ail, it is a fair Inference, that were of any 
real value. The remainder were stored at Liberty street, and there is no proof 
that anything was ever reallzed upon them. Blancliard's estimate that 90 
per cent, of the book accounts were good and collectible is preposterous, in 
vlew of the situation. The company had been in dire flnancial straits for 
four months, and it is fair to Infer that every possible effort had been made 
to realize upon outstanding accounts. There is no proof of what, if any, 
amount has ever been coUected. If may be said, therefore, with substantial 
accuracy, that this transaction stripped the company of ail its assets. In 
View of the further fact that the business in which it had been engagea was 
then and there actually discontlnued, I am of opinion that the payment to 
the défendant was made in contemplation of insolvency and with mtent to 
prefer it over other creditors, although the final coUapse was avoided for 
some nine months thereafter. 

Decree for complalnant. 

CuUen & Dykman and F. L. Durk, ail of Brooklyn, N. Y., for ap- 
pellant. 

Léonard H. Davidow, of New York City (George Edwin Joseph 
and Léonard H. Davidow, both of New York City, of counsd), for 
appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

PER CURIAM. A majority of the court affirm the decree upon 
thé opinion of Judge Veeder. 
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SOUTHERN COTTON OIL CO. V. CENTRAL OF GEORGIA RY. 00. 

(Circuit Court of Appeals, Fiftli Circuit. December 21, 1915.) 

No. 2706. 

L Pleadinq <©=337 — Presumption as to Facts Not Plkaded. 

In an action against a carrier for services in the wharfage and hand- 
ling of goods, where neitlier the pétition nor the agreed statement of 
facts, which was adopted as défendants answer, showed that plaintiff 
was not the owner or shipper of the goods, it would be presumed ttiat 
it was the shipper. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 87, 88; Dec. 
Dig. 0=37.] 

2. Caeeiees <S=:»32 — Chaeges — Discbimination — Allowances. 

Under Oomp. St. 1913, § 8569, req,uiring carriers subject thereto to 
file with the Interstate Commerce Commission, and print and keep 
open to public inspection, schedules showlng ail rates, fares, and charges, 
and stating ail privilèges or facilities granted or allowed, and ail rules 
or régulations clianging or afCecting such rates, fares, and charges, a 
carrier cannot pay a shipper for the shipper's services in the wharfage 
and handling of goods, unless the charges therefor are specifled in a 
duly published schedule or tariff. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. <S='32.] 

3. Cakbiees <®==>30 — Chaeges — Schedules — Cancellation by Inteestatb 

Commerce Commission. 

Where a schedule filed by a carrier and specifying certain allov^ances 
for wharfage and handling vpas directed by the Interstate Commerce 
Commission, in a proeeeding before it, to be canceled, the commission's 
décision ellminated such allowances from the filed tariff. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 81; Dec. Dig. 
<S=o30.] 

4. Caeeiees <S=532 — Charges — Actions — Right to Recovee. 

Where, under a carrier's duly published schedule or tariff, It would 
hâve been a violation of law for it to voluntarily pay a shipper for the 
shipper's services in the wharfage and handling of goods, the shipper 
was not entitled to a judgment requiring the carrier to pay for such 
services. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 83-85; Dec. 
Dig. <S=>32.] 

Pardee, Circuit Judge, dissentlng. 

In Error to the District Court of the United States for the South- 
ern District of Georgia ; Wm. I. Grubb, Judge. 

Action by the S'outhern Cotton Oil Company against the Central of 
Georgia Railway Company. Judgment for défendant (204 Fed. 476), 
and plaintiff brings error. Affirmed. 

Geo. W. Owens, of Savannah, Ga., for plaintiff in error. 

T. M. Cunningham, of Savannah, Ga., for défendant in error. 

Before PARDEE and WAEKER, Circuit Judges, and POSTER, 
District Judge. 

WALKËR, Circuit Judge. [1-4] Neither the pétition in this case 
nor the agreed statement of facts, which was adopted as the defend- 

<g=3For other cases see same topic & KBY-NUMBBE In ail Key-Numbered Digests & Indexes 
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ant's answer, shows that the plaintifï was not the owner or shipper 
of the goods for services of the plaintifï in the wharfage and handiing 
of which at Savannah recovery was sought. The contrary not appear- 
ing, it may be presumed that the plaintift' was the shipper of the goods. 
The carrier was not entitled to pay tlie shipper for such services unless 
the charges therefor were specified in a duly pubUshed schedule or 
tarifï. U. S. Comp. St. 1913, § 8569. It appears from the statement 
of facts that the only schedule ever iîled by the défendant which speci- 
fied this charge for wharfage and handiing was one which, in a pro- 
ceeding instituted by the défendant before the Interstate Commerce 
Commission, and before this suit was brought, was directed by that 
body to be canceled. The efïect of that décision, which, so far as 
appears, bas not been directly attacked, was to eliminate such allow- 
ances from the filed tarifï. American Sugar Refinery Co. v. Dela- 
ware, L. & W. Ry. Co. (D. C.) 200 Fed. 652. 

The case, then, is that of a shipper seeking to recover of a carrier 
for services in connection with a shipment for which no allowance is 
specified in a filed tarifï. The plaintifï was not entitled to a judgment 
of the court requiring the défendant to pay for services, the payment 
for which voluntarily by it would be a violation of a statute. As the 
averments of the pétition and the agreed statement of facts did not 
show that the plaintifï was entitled to recover any part of the amount 
sued for, it could not hâve been legally prejudiced by the action of the 
court in dismissing the pétition. 

It foUows that the judgment should be afïirmed. 

PARDEE, Circuit Judge, not concurring. 



SEIDLER V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 23. 

Intebnai, Revenue <S=»47 — "Manufacture of Opium fob Smoking Pub- 
poses" — What Constitutes. 

Adding water to an extract ol opium, wtiieh is itself smolîable in order 
to make it milder for smoking purposes, is not a "manufacture of opium 
for smoking purposes" wltiiln the meanlng of Act Oct. 1, 1890, c. 1244, § 
36, 26 Stat. 620, Imposing an Internai revenue tax on sucli manufacture. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 144- 
150 ; Dec. Dig. <S=>4T. 

For other définitions, see Words and Phrases, First and Second Séries, 
Manufactures.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Criminal prosecution by the United States against Herman Seidler. 
Judgment of conviction, and défendant brings error. Reversed. 

®=3For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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George Gordon Battle, o-f New York City (Isaac H. Levy and John 
Manning Battle, both of New York City, of counsel), for plaintiff in 
error. 

H. Snowden Marshall, U. S. Atty., of New York City (Roger B. 
Wood and Edward W. McDonald, Asst. U. S. Attys., both of New 
York City, of counsel), for the United States. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The plaintiff in error was convicted of 
manufacturing opium for smoking purposes without complying with 
the provisions of section 36, c. 1244, La ws 1890, relating to the internai 
revenue, and sentenced to ten days' imprisonment and the payment of a 
fine of $300. Sections 36 and 40 read : 

"Sec. 36. That an internai revenue tax of ten dollars per pound shall be 
levied and collected upon ail opium manufactured in the United States for 
smoking purposes ; And no person sliall engage in such manufacture who 5s 
net a citizen of the United States and who bas not given the bond required by 
the Commissioner of Internai Kevenue." 

"Sec. 40. That a penalty of not more than one thousand dollars, or impris- 
onment not more than one year, or both, in the discrétion of the court shall 
be imposed for each and every violation of the preceding sections of this 
act relating to opium by any person or persous ; and ail prepared smoking 
opium wherever found wîthin the United States without stamps required by 
this act shall be forfeited. 

The testimony showed that the défendant had added water to Wy- 
eth's Aqueous Extract of Opium, which is made for therapeutical pur- 
poses, and then smoked it ; also, that the extract itself, though strong, 
can be smoked, but is made milder by adding water toi it. 

The défendant excepted to the refusai of the court to charge the 
jury: 

"1. The mixture of Wyeth's Extract of Opium with water for the purpose 
of making it less thick and strong, so tiat it can be more easily smoked, is 
not the manufacture of opium for smoking purposes within the statute." 

He also excepted to the answer of the court to the following ques- 
tion of the foreman of the jury : 

"The Foreman: Taking Wyeth's Extract and adding water to it, is that 
manufacturing? The Court: Tes, if the défendant took Wyeth's Extract 
which was not fit for smoking purposes, that is, that is not opium made for 
smoking purposes, and in order to make such that he could smoke, added 
water to it, that was a part of a process of manufacturing opium for smok- 
ing purposes. Although only the last part of it, nevertheless that was a 
manufacture." 

We cannot agrée that adding water to an extract of opium, which 
is itself smokable, is a manufacture of opium for smoking purposes. 
The character of the article is not thereby changed. It would be as 
fair to say that grinding coffee beans was manufacturing coffee for 
drinking purposes, or that adding water to raw whisky was manufac- 
turing whisky for drinking purposes. To manufacture an article, as 
stated in Anheuser-Busch Association v. United States, 207 U. S. 556, 
28 Sup. Ct. 204, 52 L. Ed. 336, implies a change in its nature — "there 
228 F.— 22 
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must be transformation ; a new and différent article must émerge having 
a distinctive name, character or use." Congress bas no authority to 
exercise police power in the states, and a revenue law should not be 
strained for the purposes of conviction. 
The judgment is reversed. 



PLANTEN V. GBDNEY. 
(Circuit Ckiurt of Appeals, Second Circuit. October 5, 1915.) 

No. 307. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On motion by défendant to recall and amend mandate. Decree 
amended. 

For former opinion, see 224 Fed. 382. 

Before LACOMBE, COXE, and WARD, Circuit Judges, 

PER CURIAM. The décision of this court did not hold défendant 
responsible for the folded slips he had placed in his boxes. It does 
not seem to us that the decree goes any f urther ; but, if there be doubt 
as to its terms, it may be amended by adding the clause : 

"Nothing herein contained shall be construed to requlre the défendant to 
account for the use of small circulars, such as those marked Defendant's Ex- 
hibit V, used by him prier to the registration of complainant's trade-marks in 
1907 and 1908, displaying the words 'When purchasing ask for Gedney's 0. & 
C. Capsules, better known as Gedney's Black Capsules,' in Small inconspicu- 
ous type, folded up and placed inslde his boxes, nor for his advertisements to 
Wholesale druggists in évidence in this suit prior to that time: Provided this 
shall not prevent the complainant from maintaining a suit against défendant 
for unfair compétition on any grounds." 

It will not be necessary to recall the mandate ; upon exhibition of 
this décision to the judge who made the decree, he will add the clause 
above quoted. 
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In re FLANIGAN. 

(District Court, E. D. Pennsylvania. December 15, 1915.) 

No. 5404. 

L Bankeuptot <S=»288 — Collection of Assets — SuMifABT Jubisdiction. 

In a bankruptcy proceeding, the trustée applled for a summary order 
requirlng the bankrupt's wlfe to surrender to him an Insurance policy, 
naming lier as beneflciary, but reserving to the bankrupt the right to 
change the beneflciary. The wife clalmed to own the policy by assign- 
ment from the husband In considération of the payment of premlums. 
Pendlng the proceeding the bankrupt died, the policy was paid, and a 
sum equal to its cash surrender value was deposited to await the out- 
come of the controversy. Held, that the exercise of summary jurisdic- 
tion over the wife could not be justified on the theory that she never had 
possession of the money representing the cash surrender value, as It was 
the policy, and not such money, the surrender of vvhlch was orlglnally 
sought, and, moreover, there was no money representing the cash sur- 
render value, as the policy was never surrendered, and the only money 
was the face of the policy, which was payable to the beneflciary. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dlg. <S=5288.] 

2. Bankkuptct ig=9l43 — Peopebtt Passing to Trustée — Insurance Poli- 

CIES. 

Under the law of Pennsylvania (Act Aprll 15, 1868 [P. L. 103, § 1]), pro- 
vidlng that Insurance taken out on the life of a husband for the beneflt 
of, or bona fide assigned to, bis wife or other dépendent relative, is im- 
mune from the attack of credltors, such a contract of Insurance does not 
pass to the husband's trustée in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent, Dlg. §§ 194, 201, 202, 
213-217, 223, 224; Dec. Dlg. ©=143.] 

3. Bankruptcy <S=>143 — Pbopertt Passing to Trustée — Insurance Poli- 

CIES. 

If an Insurance policy authorizes insured to change the beneflciary at 
will, the ancillary or collatéral contract giving hlm the right to surren- 
der the policy and reeeive the surrender value passes to hls trustée lu 
bankruptcy, unless there has been a bona fide aissignment of the whole 
policy, including the right to the cash surrender value. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 
202, 213-217, 223, 224 ; Dec. Dig. <S=>143.] 

4. Bankeuptot <©=»288— Collection of Assets — Summary Jubisdiction. 

Where third persons interfère with property in the hands of the bank- 
ruptcy court because in the actual custody and possession of the trustée, 
or where the bankrupt has possession of property which he is unjustly 
withholdlng, the court will Issue summary orders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dlg. <S=5288.] 

5. Bankruptcy ®=28S— Collection of Assets — Summaby Jurisdiction. 

Where a third person under a claim of ownership is in possession of 
property clalmed to belong to a bankrupt, the bankrupt's right thereto 
must be established in a plenary action, though the claim of right must 
be a real one, and not a mère prêteuse, especially in view of Bankr. Act 
July 1, 1898, c. 541, § 23, 30 Stat. 552 (Comp. St. 1913, § 9607), giving 
Circuit Courts jurisdiction of controversles at law and in equlty, as dis- 
tingulshed from proceedings in bankruptcy between trustées as such and 
adverse claimants conceïning the property acquired or clalmed by the 

$=>For otker cases lee same topic & KEY-NUMBEK in ail Key-Numbered Dlgests & Indexes . 



3é0 228 FEDERAL EEPOETBIl 

trustées, In tte same manner and to the same estent as though bank- 
ruptcy proceedings had not been Instituted, and such controverales had 
been between the bankrupts and such adverse claimants. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 447; Dec. 
Dlg. <S=:>288.] 

6. Bankruptcy i©=>302 — Collection of Assets — Summart Jukisdiction. 

Where the summary process of a bankruptcy court Is invoked against 
a third person, and jurisdiction is inade to appear by an averment of 
want of title In such third person, or that the title asserted is merely col- 
orable, and the third person sets up title, the averments as to his want of 
title, or that the title asserted is merely colorable, must be made good by 
the proofs. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dlg. ©=5302.] 

T. Banketjptct <S=»293 — Collection of Assets — Summaby Jubisdiction. 

Where, in a summary proceeding to compel the wife of a bankrupt to 
tum over to the trustée a policy naming her as beneflciary, vvhich she 
claimed had been assigned to her in considération of the payment of 
premlums, she did not consent to the exercise of summary jurisdiction 
over her, but persistently challenged such jurisdiction, ttie proceeding 
must be dismissed, as she had a rlght to insist upon her claim of title 
being passed upon in a plenary action, if she so desired. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 411, 417; 
Dec. Dig. ®=»293.] 

In Bankruptcy. In the matter of Joseph J. Flanigan, bankrupt. On 
pétition for review of order of référée. Order reversed and vacated, 
and pétition dismissed. 

E. Spencer Miller, of Philadelphia, Pa., for claimant. 
G. A. Swayze and James J. O'Brien, both of Philadelphia, Pa., for 
trustée. 

DICKINSON, District Judge. In the view we hâve taken of this 
case a short outline statement will put us in possession of ail the facts 
necessary to an understanding of the controUing questions involved. 
We will give in the order named the facts admitted; those in con- 
troversy and those of the latter found by the référée. 

Joseph J. Flanigan on May 5, 1902, took out a policy of Insurance 
for $10,000 on his life in the Equitable Life Assurance Society. It 
was made payable to his wife, Margaret Flanigan, in case she sur- 
vived him, and otherwise to his estate. On February 5, 1915, a péti- 
tion in bankruptcy was filed, followed in due course by an adjudica- 
tion and the élection of a trustée. The bankrupt disclosed the ex- 
istence of the policy by filling in the usual forms provided for the 
purpose accompanying his schedules. The policy was then in force, 
the premiums having been paid to May 5, 1915. It had an agreed 
surrender value of $2,500. The policy itself was not in the posses- 
sion of the bankrupt, but of his wife. The trustée demanded it of 
her, that he might surrender it, in order to receive its surrender value 
from the insurance company or from the bankrupt. The wife re- 
fused to give it up, claiming it to be her property. Thé trustée there- 
upon filed his pétition, setting f orth the facts, and praying for a sum- 

<S=3For other cases see same toplc & KEY-NUMBER In ail Key-Nuinbered Digests & Indexes 
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mary order on the wife "to tum over the policy" to him. An order 
in the nature of a ruie to show cause was allowed. The wife an- 
swered, challenging the jurisdiction of the référée in summary pro- 
ceedings, and setting up that her title to the property was derived by 
contract entered into in 1902, when the policy was transferred and 
delivered to her in considération of payments of the premiums. She 
further averred that such payments had been made by her, and the 
policy had since been in her possession as her property. A hearing 
was had upon pétition, answer, and proofs. No witnesses were called 
or évidence offered by the wife, she standing upon her right to estab- 
lish her ownership in the policy through a plenary action. The trustée, 
however, called the wife as under cross-examination. She testified in 
support of the claim made by her. The husband was also called by 
the trustée. No witnesses were called to contradict either, except that 
it was argued the testimony of the husband did not wholly support 
that of the wife. Pending the proceedings the husband died, and by 
arrangement the company paid the policy and the sum of $2,500 was 
deposited in bank in the joint names of the trustée and of Mrs. Flani- 
gan to await the outcome of the controversy. The référée found the 
fact of the payment of the premiums against the wife, and that she 
had no other claim to the insurance than as the beneficiary of the pol- 
icy. He further found that, as under the terms of the policy the hus- 
band had power to change the beneficiary at will, the trustée was 
entitled to the $2,500 deposited. He thereupon entered an order di- 
recting the moneys on deposit to be paid to the trustée. The référée, 
except by the making of the order, did not pass upon the question of 
jurisdiction. There was no finding or suggestion that the claim of 
the wife was merely colorable. 

The pétition for review assigns for error: (1) The entertaining 
summary jurisdiction by the référée; (2) his conclusion that the title 
of the wife must rest upon a contract, which is itself based upon a 
considération; (3) his finding that the premium moneys paid were 
not the moneys of the wife; and (4) his finding that the testimony 
of the wife was not crédible. 

Discussion, 

[1] Unless this case is the proper subject of summary proceedings, 
it is unnecessary and (if its merits are to be determined elsewhere) 
unprofitable for us to discuss any of the grounds for review other 
than the first. In the absence of any discussion by the référée, we 
must turn to the brief of counsel for the trustée to learn upon what 
the exercise of summary jurisdiction is based. It admits that the 
title to property in the possession of a third party under a claim ad- 
verse to that of the bankrupt estate cannot be asserted in summary 
proceedings. The assertion is made, however, that Mrs. Flanigan is 
not such claimant, because, althougli she had the policy (title to which 
she claimed), she did not hâve in her possession (what is now in dis- 
pute) the $2,500 representing the cash surrender value of the policy, 
the constructive possession of which was in the husband. The dis- 
tinction made overlooks the fact that the order asked for originally 
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was "to turn over the policy," and that by agreement the policy was 
surrendered to the insurance company and Ûie $2,500 substituted in 
its place. Moreover, the argument based upon any such distinction 
would lead to the conclusion that the wife is entitled to the whole 
$10,000. In point of fact there is no money representing the "cash 
surrender value," because the policy was never surrendered. The only 
money is the $10,000 insurance money, and ail of that, by the ex- 
press terms of the policy, was payable to the beneficiary. The argu- 
ment of the trustée, moreover, overlooks the différence between the 
thing to which a party may be entitled and what through this may 
further be secured. A policy of insurance, it is true, is merely "the 
written évidence of a contract." So also is a bond. The owner of 
the contract may, however, in each instance, secure whatever is due 
under it. Indeed, this is the basis of the whole claim of the trustée. 
It is only incidentally or through the act of Congress that he becomes 
entitled to the "cash surrender value" at ail. Indeed, strictly speak- 
ing, under the Bankruptcy Law he gives up ail claim to the policy, 
and, in conséquence, to the receipt of the cash surrender value from 
the insurance company, upon being given an équivalent sum by the 
bankrupt. 

A view of the actual situation makes this clear. Congress had in 
direct contemplation a policy of insurance payable to the bankrupt or 
his estate. The right of the bankrupt in the contract would be a chose 
in action, and the title to this as property would pass, along with the 
other property of the bankrupt, to and vest in the trustée. It would 
not ordinarily be practicable for the trustée to continue tlie premiums, 
and in conséquence he would surrender the policj'' and receive the cash 
surrender value. The bankrupt might be of such an âge or in such 
a State of health that the cancellation of the policy would be a loss 
to him, without any further benefit to the bankrupt estate than the 
cash surrender value. The Bankruptcy Act gives the bankrupt the 
privilège of paying within a limited time the cash surrender value 
to the trustée. If the money is paid, the title to the policy reverts to 
the bankrupt, clear of the claims of ail creditors who prove their 
debts. It is évident that in the one case the trustée collects from the 
insurance company the cash surrender value through and by his own- 
ership and control of the pohcy. In the other case he obtains, not 
the surrender value, but an équivalent sum, through the same means, 
by giving up the ownership and control of the policy to the bank- 
rupt. If the bankrupt declined to pay the trustée, and the trustée kept 
the policy alive, instead of surrendering it, the insurance moneys, 
when they became payable, would be payable to the trustée. If the 
trustée did not hâve the ownership and control of the policy, but it 
had been bona fide and for value assigned, and belonged to some one 
else having an insurable interest, the trustée could neither surrender 
it to the insurance company nor sell it to the bankrupt, and in con- 
séquence could get nothing. The fact (as is the case hère) that the 
policy names the wife as beneficiary does not in principle alter the 
rights of the trustée. What passes to him by opération of the bank- 
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rupt law is ail the property of the bankrupt which, broadly speaking, 
is subject to the daims of creditors. 

[2, 3] The laws of Pennsylvania provide that insurance taken out on 
the life of the husband, for the benefit of or bona fide assigned to his 
wife or other dépendent relative, is immune f rom the attack of credi-i 
tors. Such a contract of insurance, therefore, does not pass ta the 
trustée. A policy of insurance, hovvever, does not évidence a simple 
contract of insurance, but in addition to this a number of ancillary or 
collatéral contracts, one of which is to pay the surrender value. The 
naming of a beneficiary is nothing more than a direction to the insur- 
ance Company to pay the insurance moneys when they become payable 
to such beneficiary. If the insured may change the beneficiary at will, 
he still owns the other contract, which gives him the right to cancel the 
policy and receive the surrender value. This right passes to his trus- 
tée in bankruptcy and may be exercised by the trustée. Hence the 
ruling (followed by the référée in this case) that where there is nothing 
more than the naming of the wife as beneficiary, and this is revocable 
by the husband, there the trustée may surrender the policy and receive 
the surrender value, and he does not lose this right unless paid an 
équivalent sum. If, however, there had been a bona fide assignment 
to the wife of the whole policy, including the right to the cash surren- 
der value as well as the insurance moneys; and a fortiori, if the as- 
signment had been for value, or before any debts were contracted by 
the husband, so that the policy was the property of the wife, the trus- 
tée could not surrender the policy or successfully claim its surrender 
value. This is in effect just what the wife in the présent case claims. 
Of course, if her claim is not a valid one; if, for instance, her claim of 
title was based upon the payment of a considération which had not in 
fact been paid (as the référée has found in this case), and there had 
been in fact no transfer to her of the policy by the bankrupt, then the 
trustée could assert the right which would be found to be in him. This 
brings us, however, to the question of whether her claim of right can 
be thus determined in summary proceedings. 

[4-6] A few gênerai observations may clear the view of this ques- 
tion for us. A trustée in bankruptcy is a double représentative. He 
is the hand of the court in its dealings with those concerned with the 
.administration of the bankrupt estate. He is also the successor of the 
bankrupt to ail rights which accrued before the bankruptcy. The 
bankrupt himself, and ail the property and effects which corne into the 
possession of the trustée, and ail persons who come into the bank- 
ruptcy proceedings, are subject to the jurisdiction of the court. Third 
persons, however, are not so subject. This gives us the guide to when 
summary process may be invoked and when resort must be had to 
plenary actions. If any one assumes to interfère with property which 
has passed into the hands of the court, because in the actual custody 
and possession of the trustée, or if the bankrupt has possession of 
property which he is unjustly withholding from his trustée, there the 
court will issue its summary orders. If, however, a third person is in 
possession of property under a claim of ownership, to which the bank- 
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rapt also makes claim, there the right of the bankrupt must be estab- 
lished in a plenary action. The claim of right must, of course, be a 
rcal one, and not a mère pretense. Hence we hâve the doctrine of 
culorable titles, or claims of right which are merely colorable. The 
pi'ovisions of the Bankrupt Law foUow the line of thèse gênerai prin- 
^iLples. They are set forth in section 23, with the exceptions noted. 
When, therefore, summary process is invoked against a third person, 
and jurisdiction is made to appear by the pétition, it is disclosed by an 
averment of want of title in the possessor, or that any title asserted is 
merely colorable. If title is set up by such third person, thèse aver- 
rnents must be made good by proof s. This probably explains the ef- 
fort made by the trustée to disprove title in the claimant by proof of a 
négative. It is worthy of being noted that the pétition itself in this case 
admits the claim of title by the wife, without any suggestion of its 
being merely colorable. The facts were passed upon by the référée 
and are argued bef ore us precisely as they would be in a plenary action. 
It would therefore at least seem that the case is not one of summary 
jurisdiction. The conclusion to which we are led by thèse gênerai 
principles is supported by ail the cases among which we need only refer 
to Harris v. Bank, 216 U. S. 382, 30 Sup. Ct. 296, 54 L. Ed. 528 ; In re 
Green (D. C.) 207 Fed. 693; In re Blum, 202 Fed. 883, 121 C. C. A. 
241. 

[7] The silence of the référée upon the subject of jurisdiction sends 
us upon the search for possible reasons for upholding it. There is 
some support in the cases for the application of the affidavit of défense 
rule, and to entertain jurisdiction when the facts advanced as proof s 
of title set up would not support the claim if admitted to be true. 
There is possible room in one aspect of the wife's claim for the appli- 
cation of this doctrine if it be accepted as applicable. The référée, 
however, has clearly not taken this view, because he plants his ruling 
upon a refusai to find the facts which, under the authority of King v. 
Suprême Council, 216 Pa. 553, 65 Atl. 1108, he seems to concède would 
support title in the wife. Consent would, of course, confer jurisdic- 
tion; but we clearly are not justified in finding such consent. The 
wife has consistently stood upon the assertion of what she deems her 
rights. She refused to surrender the policy because she claimed to 
own it. By her answer, as already stated, she challenged the jurisdic- 
tion. She refused to submit her proofs to the référée, and ofïered 
none, although giving testimony when called by the trustée as a wit- 
ness. She reasserted her déniai of jurisdiction when assigning errors 
in the rulings of the référée and in her pétition for review. When the 
case was called for argument, the attention of her counsel was di- 
rected to her right to hâve the merits of her claim passed upon ; but 
she still stood upon her right to refuse. This right must be accorded 
her without stint, and not grudgingly, but because it is her right. If 
she prefers to hâve her rights determined in other proceedings or in 
another forum, we see no escape f rom the conclusion that she is within 
her rights in refusing to submit herself to summary process. 

This conclusion leads to the direction that the order of the référée 
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be reversed and vacated, and the pétition upon which it is fonnded 
dismissed; and it is accordingly so ordered, with leave to the trustée 
to assert his claim of title to the policy or the money on deposit in any 
appropriate form of action. 
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(District Court, D. Delaware. November 8, 1915.) 

No. 271. 

(Syllabus hp the Court.) 
î. WiLLS ®=820 — Devise — Equitable Charge — "Raise Out ov ob Charge 

UPON." 

Where a testator devlsed certain farms In fee In trust and directed the 
trustée, on the attainment of the âge of twenty-one years by the youug- 
est of the testator's sons who should llve so long, to "raise out of or 
charge upon" them such sum of money as should be sufflcient to equalize 
the shares of his sons in his estate, he thereby created an équitable charge 
or trust attaching to the farms from and after his death, althougli such 
charge could not be ascertained in amount until the making of an ap- 
praisement of the farms as directed In the will. 

[Ed. Note.— For other cases, see Wills, Cent. Dlg. §§ 2114-2119, 2121; 
Dec. Dlg. <S=>820.] 

2. WiLts <S=5608 — Construction — Rule in Shelley's Case. 

While the rule in Shelley's Case appUes equally to équitable and légal 
estâtes it is necessary to its opération that the estate of the ancestor and 
the limitation to the heirs be of the same quality, 'uamely, both légal or 
both équitable, and the rule, therefore, has no application where the first 
estate is the subject of an active trust, and there is a limitation over of 
the estate discharged of the trust 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1372-1378: Dec. 
Dlg. <S=>608.] 

3. Infants cg=»34 — Jubisdiction — Ghphans' Court — Court of Chanceby — 

Peoperty of Minobs. 

In Delaware jurisdietlon over the application of mlnors' property to 
their maintenance and éducation is, in the absence of a valid trust to that 
end, committed by statute to the Orphans' Court, and is not possessed 
by the Court of Chancery. 

[Ed. Note.— For other cases, see Infants, Cent. Dig. §§ 64, 67 ; Dec. Dig. 
<S=>34.] 

4. Equity <@=87 — Limitation of Actions — Opération of Statute. 

The bill in this case having been flled to enforce payment o( money 
charged on land as a legacy, and no légal remedy existing for the en- 
forcement of such charge, and the exclusive remedy being in equity, no 
statute of limitations is applicable to the suit either directly or by anal- 
ogy. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 242-244, 895; 
Dec. Dig. <®=87.] 

5. Wills ©=3826 — Legacy — Charge on Land — Enfoecemext of Payiiieni — 

Lâches. 

The period of twenty years should, in the absence of lâches or spécial 
equitles requiring the bringing of suit earlier, be allowed for the insti- 
tution of proceedings for the enforcement of such a charge. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 2128-2138; Dec 
Dig. ®=3826.] 

©=5Fcir other cases sec same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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6. Equitt <g=»67— "Lâches." 

Lâches with respect to the brlnglng of suit la unreasonable and In- 
équitable delay in proceeding for the enforcement of a demand or rlght 
vlewed In the light of the clrcumstances of the particular case, and is 
essentially an équitable défense, not depending like the opération of a 
statute of limitations upon the mère lapse of tlme, but upon the equity or 
inequity of permitting the asserted claim or demand to he enforced. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 191-106; Dec. 
Dig. <S=>67. 

For other définitions, see Words and Phrases, First and Second Séries, 
Lâches.] 

7. Equity <S=379 — Limitation of Actions <^^174 — Suit by Case to Cestui 

Que Trust — Lâches. 

Whenever a trustée is barred by the statute of limitations from maln- 
talning suit the cestui que trust represented by hlm is also barred; and 
probably a similar principle of représentation applies to trustée and ces- 
tui que trust with respect to lâches, whereby the lâches of the former 
during the continuance of the trust relationship will be imputable to 
the latter ; but it must be lâches during the existence of the relationship 
and while the trustée is legally able to aet. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 227; Dec. Dig. 
<S=>79 ; Limitation of Actions, Cent. Dig. §§ 659-661 ; Dec. Dig. <g=174.] 

8. Vendob and Puechaseb <S=2S1 — Bona Fide Ptjbchaskes — Recokding 

OF Instrument — Pukpose of Statute. 

The statutes of Delaware providing for the recording of deeds concem- 
ing lands and tenements nowhere déclare that the record sliall per se be 
notice to the world or any individual of the contents of the documents 
recorded, the object of the law being merely the protection of subséquent 
bona flde creditors, mortgagees and purchasers for value against prier 
deeds, by requiring their grantees within a reasonably short tlme to bave 
them recorded in public offices where the record of their contents will be 
readily accessible to ail persons using reasonable and ordinary care and 
diligence in the examination of titles; and the provisions of law relat- 
Ing to the recording of wills, while not prescribing any period within 
which they sliall be recorded as in the case of deeds, bave, nevertheless, 
a generally similar purpose. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
43, 55, 487, 513-539; Dec. Dig. <S=»231.] 

9. Vendob and Puechaseb <gq»231 — Bona Fide Puechasebs — Examination 

OF TiTLE — Négligence — Notice. 

It would hâve been gross négligence on the part of any one compétent 
and undertaking to examine the title to and charges or encumbrances, if 
any, on the farms, not to hâve carried his examination back at least twen- 
ty years from the date of search, especially in view of the fact that 
the common law presumption of payment does not arise until the expira- 
tion of that period; and an examination covering a period less than 
twenty years would hâve disclosed to proposed purchasers matters of rec- 
ord of such character as to put them in the absence of culpable négli- 
gence upon inquiry which, if pursued with reasonable care and diligence, 
could not hâve failed to acquaint them with the existence of the charge in 
question, or at least to deter them from purchasing save consciously at 
their péril. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
43, 55, 487, 513-539 ; Dec. Dig. ©=231.] 

10. Vendob and Pubchasee ©=231 — Bona Fide Puechasebs — Notice — Ven- 
dob and Puechaseb. 

Purchasers of real estate are ehargeable with knowledge or notice of 
those facts, of record or suggested by the record, of whicli they or their 

£=9For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Disests & Indexes 
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attorneys could not hâve remained in Ignorance save through an omis- 
sion to observe any proper degree of care and diligence. 

[Ed. Note.— For otlier cases, see Vendor and Purcliaser, Cent Dig. §3 
43, 55, 487, 513-539 ; Dea Dig. <©=>231.] 

11. Vendob and Pubchasbb ©=231 — Bona Fidœ Pubchasebs — Effect as No- 
tice — Thibd Pebsons Not Dkaxino with Title — "Consteuctive No- 
tice." 

There is an essential différence between tlie situation of the purcliasing 
défendants and that of the complainants, in that the former were put 
upon inquiry and the latter were not ; for wMle the recording or registry 
of a deed or other instrument relating to land Is constructive notice of 
its contents to ail persons subsequeutly dealing with the title, it does 
not so operate with respect to thlrd persons not so dealing and innocently 
Ignorant of any rights which may be aiïected by such deed or Instrument. 
[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
43, 55, 487, 513-589; Dec. Dig. <S=>231.] 

In Equity. Suit by Catharine P. Mathieson and her husband against 
Thomas J. Craven, as exécuter of and trustée under the will of Thomas 
Jamison, deceased, and others. Decree for complainants as to certain 
défendants, and bill dismissed as to others. 

Walter J. Wilhs, David T. Marvel, and Josiah Marvel, ail of Wil- 
mington, Del., for complainants. 

John H. Rodney and Alexander B. Cooper, both of Wilmington, 
Del, for défendant Green. 

John Biggs and Armon D. Chaytor, Jr., both of Wilmington, Del., 
for défendant Biggs. 

Josiah O. Wolcott, of Wilmington, Del., for défendants Lofland. 

Thomas F. Bayard, John P. Nields, and Herbert H. Ward, ail of 
Wilmington, Del., for défendant Craven. 

James W. Lattomus, of Wilmington, Del., for défendants Jamison 
and others. 

BRADFORD, District Judge. On a former occasion a demurrer 
to the bill in this case was overruled (164 Fed. 471), and since then 
the évidence has been taken, consisting of voluminous testimony, many 
exhibits and sundry stipulations, and the case has been twice elaborate- 
ly argued by counsel on both sides. During the progress of the suit 
numerous amendments of tlie pleadings, both as to parties and to 
subject-matter, hâve been made. The complainants in the bill in its 
final form are Catharine P. Mathieson and George F. Mathieson, her 
husband. Mrs. Mathieson is a grandchild of Thomas Jamison, late 
of Red Lion Hundred, Delaware, who made his will June 3, 1864, and 
died in December of the same year, and she and her husband hâve 
prosecuted the suit for the en forcement of alleged rights and inter- 
ests claimed to be vested in her under that will. The défendants are 
Thomas J. Craven, as executor of and trustée under the will, Eliza 
C. Green, Lawrence Lofland and Martha Lofland, John F. Biggs, 
Clarence Jamison (of Delaware), Charles Jamison, James Sartin, Ray- 
mond Jamison, Albert Jamison, Florence Jamison, Clarence Jamison 
(of Pennsylvania), Helen Grebb, Oliver V. Jamison and Laura Jami- 

@=3For otbsr cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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soii. The testator wlien he made his will, and when he died, was the 
owiier of certain personal property, and was seized in fee of Ihree 
farins, among others, in New Castle County, Delaware, commonly 
known as the Jamison Corner farm, hereinafter referred to as the 
Coiner farm, containing about 200 acres, in St. Georges Hundred, the 
Cdpelle farm, containing about 212 acres, in Red Lion Hundred, and 
ihe Homestead farm, containing about 230 acres, in St. Georges Hun- 
dred. The testator left to survive him three minor sons, Edgar, Clar- 
ence and Oliver, and three daughters, Anna, Agnes and Laura. In 
and by his will the testator made provision for his three daughters, 
and after directing the payment of his debts and funeral expenses, 
and making certain bequests, unnecessary to consider in this connec- 
tion, provided, among other things, as follows : 

"I order and direct the property on whlcli I now réside called 'Damascus,' 
siiuated in Red Lion Hundred aforesaid, to be sold as soon after my decease 
aa conveniently may be wlthout sacrifice, and I hereby authorlze and empow- 
er my executor to sell the same at public or private sale, for the best prlce or 
piices which can be gotten for the same, and to make, exécute and dellver 
to the purchaser good and suffleient deeds of conveyance therefor. 

"I glve, devise and bequeath unto my said exécuter and the guardlan here- 
inafter named and appolnted for my minor chlldren, ail my estate resil and 
Personal not hereinbefore otherwlse disposed of, to hâve and to hold the same 
unto them, or the survivor of them, the survivors' heirs and asslgns, in trust 
nevertheless for the uses, intents and purposes hereinafter set fortti and de- 
clared. 

"To hâve and to hold the farm known as the 'Jamison Corner Farm,' con- 
taining about two hundred acres, situated in St. Georges Hundred, in trust 
to raise thereout the sum of four thousand dollars in such manuer as they 
may deeni most advantageous, or to make the same a charge upon the land, the 
principal and interest thereon payable to my sald trustées for purposes here- 
inafter mentioned, subject to this charge to sufCer my son Albert Jamison 
to use, occupy, rent and recelve the rents, issues and profits of said farm dur- 
ing the term of his natural life, for his proper use and beneflt. In case of the 
death of the sald Albert leavlng a chlld or children, or the issue of such, re- 
mainder to said chlld or children or the issue of any such chlld or chlldren, 
their helrs and asslgns free and discharged from the aforesaid trust. In case 
of the death of the sald Albert wlthout leaving issue, then remainder over to 
my sons Edgar, Olarence and Oliver, and their issue, the heirs and assigna 
of such issue, subject to the same conditions and limitations as their own 
shares are respectively subject to under this v^lll. * * * 

"To bave and to hold the farm known as the 'Capelle Farm' containing 
about two hundred and tvFelve acres, situated in Red Lion Hundred, and the 
farm known as the 'I-Iomestead Farm,' containing about two hundred and 
thlrty acres, situated in St. Georges Hundred aforesaid, in trust, to rent the 
same to good and careful tenants at the best cash or share rents attainable, 
as in their judgments shall be most advantageous, and to coUect, expend and 
Invest the same as hereinafter provided, untll the majority of my youngest 
son who shall live to attain the âge of twenty-one years, then to raise ont of 
or charge upon the said farms respectively, such sum or sums as shall be 
necessary to make equal the shares of my sons Edgar, Clarence and Oliver 
as hereinafter provided, and subject to such charge and conditions. 

"To permit and suffer my son Clarence to use, occupy and rent and to re- 
celve the rents, issues and profits of the sald 'Capelle Farm' durlng the term 
of his natural Ufe for his proper use and benefit, and in case of the death 
of the said Clarence leaving a child or children, or the issue of such, remainder 
to such chlld or chlldren or the issue of such, their heirs and asslgns, free 
and discharged from the aforesaid trust. 

"To permit and sufCer my son Oliver to use, occupy and rent, and to recelve 
the rents, issues and profits of the sald 'Homestead Farm' durlng the term 
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of his natural life, for hls proper use and benefit, and in case of tlie death ot 
the said Oliver leavlng a child or children, or the issue of such, remainder to 
such child or children or the issue of such, their heirs and assigna, free and 
discharged from the aforesaid trust. 

"To invest ail the rest and resldue of my estate, not herein otherwise dis- 
posed of, in bonds and mortgages as aforesaid, interest payable semi-annually, 
and keep the same so invested until the majority of my youngest son who 
shall llve to attain the âge of twenty-one years ; whereupon, I désire my trus- 
tées aforesaid to hâve the said 'Capelle Farm' and the sald 'Homestead Farm' 
valued at their just and true value in money by three substantial men of 
the neighborhood, and that to such valuation the trustées shall add the four 
thousand dollars and ail interest accru ed thereon vyhich hereinbefore Is 
charged upon the 'Jamison Corner Farm,' and ail the rest and residue of my 
estate invested as flrst directed in this Item, and also any other legacies or 
devises to which my said sons Edgar, Clarence and OUver may become enti- 
tled, and the aggregate sum thus ascertained to apportion in equal shares 
among my sons Edgar, Clarence and Oliver, and their issue, the issue in ail 
cases taking their parents' share. In the said apportionment my said son 
Clarence to take the said 'Capelle Farm' with such incumbrances or addi- 
tions as may be necessary to equalize the shares of the said Edgar, Clarence 
and Oliver, and the said Oliver to take the 'Homestead Farm' with isuch like 
incumbrance or addition, but the share of the said Edgar shall be In money, 
invested in good bonds and mortgages as aforesaid, the interest payable to 
him, after such apportionment, semi-annually durlng hls natural life and from 
and immediately after his death the principal and ail interest accrued there- 
on payable to his child or children or the issue of such. 

"The rents and profits arising from the Capelle and Homestead farms and 
the interest of ail sums Invested as in tUs Item prescribed, and so much 
thereof as shall be necessary, shall be expended by said guardian in the main- 
tenance and éducation of my said sons Edgar, Clarence and Oliver. 

"And the residue if any invested for their benefit, flrst deducting yearly a 
sum not exceedlng one hundred and flfty dollars, to be expended on each of 
the said farms to keep the same productive and in good condition. 

"In case of the death of any of my said sons Edgar, Clarence and Oliver 
without leaving any child or children or the issue of such, the share of the 
one so dying shall go to the survivor or survivors and the issue of such as 
may be deceased, subject ..o the same conditions and limitations as their own 
shares respectively hereinbefore designated. 

"It Is my will and I hereby appoint and request my esteemed frlend 
shall hâve the guardlanship of any child or children living at my 
decease, during the minority of such ; and I urge that the utmost care be 
given to their moral training and éducation. 

"I nominate and appoint my valued frlend Thomas J. Craven my exécuter, 
and the said exécuter and guardian, trustée to effect the trusts hereinbefore» 
set forth and declared." 

Letters testamentary on the above will were granted July 27, 1866, 
to Craven, therein named as exécuter and trustée, who forthwith duly 
qualified and undertook the administration of the estate, and accepted 
as sole trustée the trusts imposed by the will ; the testator having f ailed 
to fill the blank left in the will for the name of the guardian who 
was to be co-trustee with Craven. Ail the debts and funeral expenses 
of the testator and ail legacies, pecuniary charges or demands nien- 
tioned in his will, except that for the benefit of Edgar Jamison and 
his surviving children or issue, hâve been fully paid and satisfied. 
Edgar died May 1, 1886, leaving to survive him two minor daughters, 
Catharine, born February 2, 1878, who married George F. Mathie- 
son, and is one of the complainants, and Vesta, born December 17, 
1879, who married James D. Bastian, and is still living. Oliver, the 
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youngest son of the testator, attained the âge of twenty-one years May 
1, 1878. Shortly thereafter it appears that Craven, without being ju- 
dicially discharged from his trusteeship under the will, but with the 
consent of the three sons of the testator, ceased to act as trustée and 
removed to New Jersey, where he has continued to réside. But there 
is évidence, as hereinafter particularly referred to, to the effect that 
before doing so he appointed William M. Stuckert, Purnal J. L-ynch 
and John P. Hudson, three substantial men of the neighborhood, to 
appraise at their just and true value in money the Capelle farm, the 
Homestead farm and the Corner farm, who proceeded to and did 
appraise the three above mentioned farms respectively at the sums 
hereinafter mentioned. Notwithstanding the sale, pursuant to the will, 
of the Damascus farm, and the payment to the executor of the pur- 
chase money therefor of $6,782.83, it is clearly established by the 
évidence that the testator's estate was at the time of the attainment 
by Oliver of his majority and thereafter indebted to the executor, and 
that there was not at or since that time any personal property of the 
estate left to be invested and kept invested in bonds and mortgages 
as contemplated by the testator until such attainment of full âge by 
Oliver and the appraisement of the farms as provided in the will. 
Aside from the prayers for subpœna and answer and other and fur- 
ther relief, the bill prays in substance that the amount due to Catharine 
P. Mathieson, including principal and interest, under the will be ascer- 
tained and declared an équitable lien from and after the death of 
the testator upon the Corner, Capelle and Homestead farms in the 
proportions provided in the will ; that their présent owners be declared 
to hold the same subject to the above-mentioned équitable lien of Mrs. 
Mathieson; that Craven as trustée, or some other trustée to be ap- 
pointed, be ordered and directed to raise out of the several farms the 
amount due to her by sale, mortgage or otherwise as the court may 
direct within three months; and that certain owners of portions of 
the above named lands and premises be restrained from conveying the 
same until the further order of the court. 

[1,2] The testator devised and bequeathed ail his estate, real and 
Personal, with the exception of silverware, household furniture, goods 
and chattels, and the Damascus farm, supposedly to two trustées, 
which accounts for his use of language in the plural, instead of the 
singular, but in fact, owing to f ailure to fill the above mentioned blank, 
only to Craven, in trust, among other things, to hâve and hold the 
Corner farm, and "to raise thereout the sum of four thousand dollars, 
in such manner as they may deem most advantageous, or to make 
the same a charge upon the land, the principal and interest thereon, 
payable to my said trustées for purposes hereinafter mentioned," and 
"subject to this charge to suffer" his son Albert "to use, occupy, rent 
and receive the rents, issues and profits of said farm during the term 
of his natural life, for his proper use and benefit," with remainder "in 
case of the death of the said Albert leaving a child or children or the 
issue of such" to "said child or children or the issue of any such child 
or children, their heirs and assigns, free and discharged from the 
aforesaid trust," but "in case of the death of the said Albert with- 
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out leaving issue, then remainder over to my sons Edgar, Clarence 
and Oliver, and their issue, the heirs and assigns of such issue, sub- 
ject to the same conditions and limitations as their own shares are re- 
spectively subject to under this will." Albert Jamison died during 
the lifetime of the testator without leaving issue. It is unnecessary to 
inquire whether, had he survived his father, he would hâve taken an 
estate tail in the Corner farm, on the one hand, or, on the other, only 
a life estate therein, w^ith remainder in fee to his children or their is- 
sue ; for in either event, having died without leaving issue, it was the 
clear intent of the testator that that farm should enure to the benefit 
of his other sons, such intent coinciding with . the principle of law 
preventing a laose of the devise under such circumstances. Mowatt 
v. Carow, 7 Pa'ige (N. Y.) 328, 336, 32 Am. Dec. 641. The manner 
and conditions in and on which the farm was to be held depended 
solely upon the testator's intention, to be ascertained from the will 
as a whole, and which when so ascertained, must control. Jacobs v. 
Wilmington Trust Co., 9 Del. Ch. 400, 80 Atl. 346; In re Reed's 
Estate, 7 Pennewill (Del.) 30, 76 Atl. 617. It was to be "subject to 
the same conditions and limitations as their own shares are respective- 
ly subject to under this will." This is in marked contrast with the 
provision that in the event of Albert surviving the testator and leav- 
ing a child or children, or issue of such, the Corner farm should go 
to such child, children, or issue, and their heirs and assigns, "free and 
discharged from the aforesaid trust." The provision for the raising 
or charging of the $4,000 upon or out of the farm will be more par- 
ticularly referred to hereinafter. It might be inferred from the 
phrase "remainder over to my sons, Edgar, Clarence and Oliver, and 
their issue," if standing alone, that what was to pass to, them com- 
prised botli the légal and the équitable estate in the land united and co- 
extensive, in contradistinction to an interest or estate, either wholly 
or partially of an équitable nature only. But this is an impossible con- 
struction when the will is read as a whole. What was to pass was to 
be subject to the same conditions and limitations as the shares of Al- 
bert's brothers — "as their own shares are respectively subject to un- 
der this will." The conditions and limitations under which the Capelle 
and Homestead farms were to be held and enjoyed were thus made 
applicable to the Corner farm. Edgar's share in his father's estate, 
aside from his participation in the rents and profits of land until the 
attainment of his majority by the youngest son of the testator who 
should live so long, was to consist wholly of personal property, or 
of a fund raised out of or charged upon real estate, or of both. And in 
so far as there was a différence between the conditions and limita- 
tions of such Personal property or fund, and those appHcable to the 
Capelle and Homestead farms it must be held that the Corner farm 
was intended by the testator to be subject to those applicable to the 
holding and enjoyment of the other two farms. Without pausing now 
to consider whether or not there was a différence between the per- 
sonal property or fund and the farms with respect to the conditions 
and limitations, it is absolutely clear that the trustée was clothed with 
an active trust touching both real estate and personalty until the 
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youngest son should become of âge and an appraisement of the îarins 
shouild be made pursuant to the directions of the will. The testator 
provided that the Capelle and Homestead farms should be held "in 
trust to rent the same to good and careful tenants at the best cash or 
share rents attainable, as in their judgments shall be most advan- 
lageous, and to collect, expend and invest the same as hereinafter pro- 
vided, until the majority of my youngest son who shaU Hve to attain 
the âge of twenty-one years, then to raise out of or charge upon the 
said farms respectively such sum or sums as shall be necessary to make 
equal the shares of my sons Edgar, Clarence and Oliver." He further 
directed his trustées as f ollows : 

"To invest ail the rest and residue of my estate, not hereln otherwise dla- 
posed of, in bonds and mortgages as aforesaid, interest payable semi-annual- 
ly, and keep the same so invested until the majority of my youngest son who 
shall live to attain the âge of twenty-one years ; whereupon, I désire my trus- 
tees aforesaid to hâve the sald 'Capelle Farm' and the sald 'Homestead Farm' 
valued at thelr just and true value in money by three substaritial men of 
the neighborhood, and that to such valuation the trustées shall add the $4,- 
000 and ail interest accrued thereon whlch hereinbefore is charged upon tlie 
'Jamison Corner Farm,' and ail the rest and residue of my estate invested 
as flrst directed in this Item, and also any other legacles or devises to which 
my sald sons, Edgar, Clarence and Oliver may become entitled, and the ag- 
gregate sum tlius ascertained to apportlon in equal shares aniong my sons, 
Kdgar, Clarence and Oliver, and their issue, the issue in ail cases takiug their 
parent's share. In the said apportionment my said son Clarence to take the 
sald 'Capelle Farm' with such incumbrances or additions as may be neces- 
sary to equalize the shares of the said Edgar, Clarence and Oliver, and the 
said Oliver to take the 'Homestead Farm' with such like incumbrance or ad- 
dition, but the share of the said Edgar shall be In money invested in good 
bonds and mortgages as aforesaid, the Interest payable to hlm, after such 
apportionment, semi-annually during hls natural life and from and immedi- 
ately after his death, the principal and ail interest accrued thereon, payable 
to hls child or children or the issue of such." 

Albert having died before his father without child or issue, as 
before stated, the Corner farm passed under the will to Craven as 
trustée and was held by him on trusts similar to those above quoted 
relating to the Capelle and Homestead farms. This conclusion is in 
perfect harmoiiy with the broad and expressed intention of the testa- 
tor, that the shares of Edgar, Clarence and Oliver should be equal, and 
that Edgar's share should consist wholly of personalty. It was the 
purpose of the testator that, in the above mentioned event, his three 
remaining sons should equally hâve the benefit of the Corner farm 
and this could be as easily and fully efïected by its being held in trust 
for Clarence and Oliver equally as in any other manner. Being "sub- 
ject to the same conditions and limitations" as the shares of the three 
other sons, it would enter into the basis of the appraisement directed 
in the will, and Edgar, Clarence and Oliver would, under the provi- 
sion for the adjustment and equalization of shares equally hâve the 
benefit of that farm. It could lead to no difficulty or embarrassment. 
As Clarence and Oliver were to take the Capelle and Homestead farms 
respectively subject to such adjustment and equalization, so, likewise 
subject, they would together take in equal shares the Corner farm. 
And Edgar through sudi adjustment would hâve his equal third share 
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in money securities from a fund raised out of or charged upon the 
three farms. Any other conclusion, I think, would be based solely 
upon spéculation, lead to confusion and defeat the plainly expressed 
intention of the testator, The testator nowhere declared that on Al- 
bert's death without child or issue the Corner farm should go to Edgar 
alone, or that Edgar's share should not consist of personalty. Indeed, 
the provision that such share should so consist followed that relating 
to the death of Albert without issue, and it is not to be assumed that, 
in the absence of an explicit statement to the contrary, the testator 
did not mean what he expressly declared without qualification. Fur- 
ther, not only any assumption that the testator intended that Edgar 
should in the specified event hâve had real estate instead of personalty 
would be inconsistent with the déclaration that his share should con^ 
sist of personalty, but it would hâve been extremely improbable that 
if the testator had such an intention he should hâve provided that the 
Corner farm should go to Edgar, Clarence and Oliver instead of to 
Edgar only. And it is further to be observed that in view of the 
différence between the conditions and limitations applicable under the 
will to personalty and those applicable to the farms, much confusion 
and uncertainty would naturally resuit from the mixture of real estate 
and personalty in Edgar's share. The assumption, which has been 
indulged in by some of those connected with the subject-matter of this 
suit, that on Albert's death without child or issue during the life-time 
of his father the Corner farm should pass in equal shares to Edgar, 
Clarence and Oliver would, unless the court should find a repeal purely 
by implication of the express provision that Edgar's share should con- 
sist of personalty, resuit in its consisting of both real estate and per- 
sonalty — personalty so far as his share of the value of the Homestead 
and Capelle farms is concerned, and real estate as to his share in kind 
of the Corner farm. This, it seems to me, would be a wholly inad- 
missible construction of the will. 

Oliver, the youngest son, having attained his majority May 1, 1878, 
it was Craven's duty under the trust imposed upon him, which he had 
accepted, as soon as practicable thereafter to hâve an appraisement 
made as provided for in the will. It is contended by the défendants 
that such appraisement was a condition précèdent to the existence of 
any charge on the farms in favor of Edgar Jamison and his surviving 
children or issue, and that no such appraisement was made. If the 
trustée had omitted to cause it to be made he would hâve been derelict 
in the discharge of his duty under the trust. Careful examination of 
the évidence, notwith standing some minor inconsistencies and contra- 
dictions, lias satisfied me beyond ail reasonabîe doubt that the trustée 
caused an appraisement to be made pursuant to the provisions of the 
will. Oliver, having attained his majority more than six months previ- 
ously, joined, November 18, 1878, with Clarence and Edgar in a wri*-- 
ten request to the trustée in which they said : 

"In accordance with the provisions of the will of our Father, Thomas 

Jamison, Dec'd, we hâve to request you to authorize John P. Hudson, Esq., 

William M, Stuckert, Esq., and Purnell J. Lynch, Esq., three substantial men 

of the neighborhood, to place a valuation upon the three farms, viz., the 

228 F.— 23 
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'Capelle Farm,' the 'Homestead Farm' and the 'Jamison Corner Farm,' and 
to apportion the same as required by ttie terms of said will." 

Craven, in his amended answer as trustée, under oath states : 

"After refreshing hls recollection by examinatlon of certain papers In hls 
possession, that to the best of his recoUeetion, information and belief, be- 
tween the date of November ISth, 1878, and the 8th day of August, A, D. 
1879, being after the tlme the sald Oliver V. Jamison attained his majority 
and became the âge of twenty-one years, upon the joint request of Olarence 
Jamison, Oliver V. Jamison and Edgar Jamison, this défendant appointed 
William M. Stuckert, Purnell J. Lynch and John P. Hudson, three substan- 
tial men of the nelghborhood, to appraise the Capelle Farm, the Homestead 
Farm and the Jamison Corner Farm, lately of Thomas Jamison, deceased, 
and that said appralsers did, between the dates above mentioned, appraise 
said three farms respectively at their just and true value in money." 

Craven testified to the effect that he, after Oliver attained his ma- 
jority, at the written request of Edgar, Clarence and Oliver above 
quoted, appointed Stuckert, Lynch and Hudson to appraise the farms 
as provided in the will ; that he showed the written request to one or 
two of the three men whom he had appointed and explained to them 
why he wanted them to act as appraisers; and that the two papers, 
Complainants' Exhibits 1 and 17, "show that I must hâve appointed 
thèse men, and it shows they made an appraisement," but that he does 
not know "what became of that appraisement." Exhibit 17 is the writ- 
ten request for the appointment of appraisers, and Exhibit 1 is a paper 
in the handwriting of Craven, under the hands and seals of Craven 
and Edgar, dated August 8, 1879, in which Craven states : 

"I hereby give up the control and management of the Jamison Corner Farm 
belonging to the Estate of Thomas Jamison (deceased) and by and with 
the consent of Edgar Jamison appoint Oliver V. Jamison to rent and manage 
and recel ve the rents, profits, &c. of the same and he to pay Edgar Jamison 
the sums due and that may become due him as interest from the appraise- 
ment of the real estate of the Jamison estate." 

Edgar, August 8, 1879, signed a paper, attested by Richard T. Cann 
(Défendants' Exhibit D), in which he said : 

"I hereby release Thomas J. Craven as trustée of the Jamison estate from 
ail clalm or claims of interest that is due or may become due on the one- 
third part of the appraisement of my father's est." 

Pumal J. Eynch, eighty years old when giving his évidence, testified : 

"Q. Did you and Mr. William M. Stuckert and Mr, John P. Hudson, at 
Mr. Craven's request, appraise the three farms left by Thomas Jamison at 
the tlme of his death? (Objection.) A. We agreed upon a priée on eaoh 
farm, to the best of my knowledge. Q. Who requested you to put a prlce 
on thèse farms? A. Mr. Craven asked me to meet there and flx a price. 
* * * Q. What did you three men do after Mr. Craven asked you to flx 
a prlce? A. We agreed upon a price, I think. Q. What was the price, or 
valuation, or appraisement flxed by you on the Homestead Farm? A. I thinlî 
it was tv?enty-two thousand dollars. Q. What was the prlce, or valuation, 
or appraisement fixed by you three men on the Capelle Farm? A. Fourteen 
thousand dollars, to the best of my knov^'ledge. Q. What was the prlce, or 
valuation, or appraisement, which you three men fixed for the Jamison 
Corner Farm, if you so flxed it? A. Twelve thousand dollars. Q. What 
was the total valuation put upon the three farms by you three men? A. 
Forty-eight thousand dollars. * * * X. After you appralsed the farms, 
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did you do anything more? A. I think we put the prlce on a pièce of paper 
and glve it to Thomas Craven, or just made a little mémorandum of It, that 
Is, Mr. Oraven did. * * * X. When is the next time, after the time 
when you appraised them, that you thought anything about, or tried te 
think anything about, the transaction? A. I never trled to think about it. 
I didn't know and I couldn't tell you anything about it I forgot ail about 
it until they mentioned it to me. I had forgotten it entirely until it came 
to my memory agaln. I know now that I recolleet meeting Thomas Craven 
there. * * * X. Didn't you talk with Mr. Craven about it? A. Yes, sir; 
I talked with Mr. Craven. X. Lately, I mean? A. Two years ago. * • • 
X. At that time, Mr. Lynch, when you met Mr. Craven hère, did you then 
remember that you had put a valuation on the farmsî A. I told Mm I had 
a slight remembrance of it. * * • X. After Evans talked with you, ho-w 
soon was it that! you began to remember the valuations? A. I never once 
studied much about it until after Mr. Craven asked me to meet Mm, and I 
told Mr. Craven then that I didn't belleve I knew much about it, and I 
didn't give him much satisfaction ; but I got to thinking about it, thlnking it 
over, and it came back to me. * * •• X. Didn't you talk over with 
somebody, so as to bring it back to your mlnd, this appraisement? A. No, 
sir. X. JHow did you remember the figures? A. They came to my mind. 
They came to my mind and I remembered about going there and Thomas 
Oraven asklng me to go there. ■* * * X. In your examination in chief you 
said that you three men agreed on a price for each farm, 'I think.' You used 
the words 'I think'? A. Yes, sir. X. Are you positive about it? A. I 
should say, to the best of my knowledge. That is ail that I can say. No, I 
wouldn't say posltively; I wouldn't X. Haven't you talked it over with 
somebody lately to bring back to your mind thèse figures? A. Nobody knew 
anything about it I didn't know anything about it. No, sir ; not a vvord to 
anybody. I saw nobody to talk to about it. No, it came back to me, I thought 
a great deal over it, got to studying about it, laying at nights studying about 
it * ■* * X. When did it first corne to your mind that you did make an 
appraisement? A. I don't know. I got to studying about it after I met 
Mr. Craven bere, but I don't know when it was done. X. When, to the best 
of your knowledge, was it you met Mr. Craven hère? A. It has been two 
years ago anyhow, I think. 1 bave never been hère since, I know. * • * 
X. You, at first, told Mr. J. Frank Biggs that you didn't appraise them? A. 
And I told Tom Craven so, too. I told you awhile ago I intended to write to 
Tom afterwards, but I didn't. I thought I would see bim at some time and 
tell him if it was very necessary. ■* * * R. Q. Why did you intend, and 
for what purpose did you intend, to write to Mr. Craven? (Objection.) A. 
Because I had told him I didn't know anything about it. R. Q. After you 
had told him that you knew nothing about it did you recolleet the circum- 
stances before you saw me [Mr. Marvel] in the fall of 1911? A. Yes, sir. I 
intended to write. I wanted to explain it, to rectify the mistake I made. 
* * * R. Q. What mistake? A. I told him I didn't ever bave anything 
to do with it, didn't appraise the property, that I didn't know anything 
about It, and I wanted to tell him that I had had." 

The manner in which Lynch, notwithstanding his advanced âge, 
stood the long and wearying cross-examination to which he was sub- 
jected, affords persuasive évidence of his inteUigence and truthfulness. 
During his cross-examination he was conf ronted with what purported 
to be an affidavit made by him before Charles K. Lloyd, notary public, 
September 2, 1908, stating that he did "not recolleet of ever appraising 
or putting a valuation upon the 'Capelle Farm' or 'Homestead Farm' 
or any other real estate devised under the last will and testament of 
Thomas Jamison," and that "to the best of his knowledge and belief, 
the said farms and real estate never were appraised or valued by him; 
and that he never acted in the capacity of appraiser of, or put a value 
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upon, any of the real estate of Thomas Jamison, deceased, under the 
instructions" of his will. I do not attach much importance to this pa- 
per for several reasons. In the first place, Lynch positively denied 
making such aiiSdavit, and testified to the effect that he was sure that 
if he executed it he was not in a condition to do it. The notary before 
whom Lynch subscribed his name was not produced as a witness nor 
his absence accounted for; nor the draftsman of the paper, nor the 
person or persons who induced Lynch to sign it, nor any one to state 
the circumstances under which he signed or his condition at that time ; 
and there is no attempt whatever to account for the failure to adduce 
such évidence. Further, as has already appeared, Lynch had virtually 
forgotten the transaction of the appraisement, and did not recall it 
until about two years before giving his testimony in 1912. Again, no 
witness has been produced to assail Lynch's veracity or integrity. Still 
further, he was declared by Clarence, Edgar and Oliver in the written 
request to Craven to appoint appraisers to be one of the "substantial 
men of the neighborhood." And the fact that Edgar had sufficient 
confidence in his character and ability tO' appoint him, November 28, 
1883, trustée for the discharge of important and délicate trusts and 
discretionary powers (Défendants' Exhibit No. A-9), is évidence that 
he was regarded as a man of judgment, integrity and discrétion. And 
iinally, Lynch is corroborated as to the making of an appraisement of 
the three farms shortly after Oliver attained his majority by an over- 
whelming weight of évidence both documentary and oral. Oliver Jami- 
son testified as f ollows : 

"Q. Dld Thomas J. Craven, as exeeutor and trustée under your father's 
will, hâve the farms appraised and a valuation placed upon them after you 
became twenty-one years of âge? (Objection.) A. He dld. Q. Who were 
the appraisers selected by Thomas J. Craven to place that valuation? A. 
William M. Stuckert, John P. Hudson and Purnal J. Lynch. Q. What valua- 
tion, Mr. Jamison, if you know, dld they place upon the Homestead Farm? 
(Objection.) A. Twenty-two thousand dollars. • * * Q. What valuation 
did they place upon the Oapelle farm? (Objection.) A. Fourteen thousand 
dollars. • * * Q. What valuation did they place upon the Jamison 
Corner farm? (Objection.) A. Twelve thousand dollars. Q. When was 
this done? (Objection.) A. Soon after I became of âge. * * * Q. Were 
Purnal J. Lynch, William M. Stuckert or William H. Stuckert, whichever 
you hâve It, and John P. Hudson, substantial men of the neighborhood at 
that time? A. ïhey were considered three of the best men in the neigh- 
borhood. Q. They lived in the locality of the farms? A. Yes, sir; ail their 
lives, I guess. Q. After the appraisement was made and the valuatlons 
were placed upon the farms, was the interest coming to Edgar, under your 
father's will, paid to Edgar after that time? (Objection.) A. Yes, sir. 
* * * Q. Mr. Jamison, was the interest paid to Edgar on Ms share as 
found by the valuation and apportionment? A. It was." 

Oliver's testimony as to the appraisement of the farms has been as- 
sailed or criticized because he stated on cross-examination that he was 
not présent with Stuckert, Lynch and Hudson at the time he says they 
made the appraisement and did not see it actually made. But such ob- 
jection to the évidence given by him is not sufficient to avail against 
his positive statement that an appraisement was made by the three 
men named resulting in a valuation of $22,000 for the Homestead 
farm, $14,000 for the Capelle farm, and $12,000 for the Corner farm ; 
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for the reasons that on the written request of himself and his two 
brothers Craven appointée! the three appraisers, and they met presuma- 
bly pursuant to their appointment, as testified to by Oliver, and that 
he subsequently, as he testified in effect, made settlements with Edgar 
Jamison upon the basis of a valuation of the testator's real estate in 
accordance with an appraisement as stated by him. The testimony of 
Oliver on cross-examination powerfully supports and corroborâtes his 
statement given in chief, and also the testimony of Lynch that the three 
farms were appraised at $22,000 for the Homestead farm, $14,000 for 
the Capelle farm, and $12,000 for the Corner farm, aggregating $48,- 
000. It appears from the évidence, and is not disputed, that at and 
prior to the time of the appraisement, through the sufferance of Craven, 
Oliver had entered into possession of the Homestead farm, Clarence 
of the Capelle farm, and Edgar or his représentative of the Corner 
farm. While Oliver in his direct examination had testified to the ef- 
fect that interest was paid by him to Edgar on his share as found by 
the appraisement, there was no statement of the amount of the inter- 
est so paid. But on cross-examination he testified to the eftect that 
owing to the différence in the appraised value between the Homestead 
farm and the Capelle and Corner farms, he paid interest to his broth- 
ers on the sum of $6,000. The total valuation of the three farms being 
$48,000, and the Homestead farm having been appraised at $22,000, 
Oliver was in the enjoyment of real estate worth $6,000 more than 
the equal third part of the total valuation of the three farms, namely, 
$16,000. The addition of $2,000, parcel of this $6,000, to the $14,000, 
representing the appraisement of the Capelle farm, and of $4,000, the 
remainder of the $6,000, to the $12,000 representing the appraisement 
of the Corner farm, exactly equalizes the shares of the three surviving 
sons of Thomas Jamison, and accordingly Oliver paid to his brothers 
the exact amount necessary to equalize the three shares so far as bénéfi- 
ciai enjoyment was concerned, on the basis O'f an aggregate valuation of 
$48,000 of which $22,000 represented the Homestead farm and the pay- 
ment of iriterest on $6,000 to his two brothers is potent évidence against 
any other valuation than that testified to, not only by Oliver, but by 
Lynch, the only surviving appraiser. Edgar, Clarence and Oliver hav- 
ing, November 18, 1878, joined in the written request to Craven for 
the appointment of appraisers to value the three farms in question, the 
fact that they united December 15, 1879, shortly before he moved to 
New Jersey in a written statement (Défendants' Exhibit H) that he had 
"duly proceeded in the exécution of the said will, and of the trusts 
therein to him confided," necessarily carried with it, in the absence of 
any évidence showing or tending to show any change of view on their 
part with respect to the desirability of an appraisement of the three 
farms, a strong presumption that lie had caused an appraisement and 
valuation to be hjade as requested. That there was an appraisement of 
the three farms shortly after Oliver attained his majority bas been es- 
tablished beyond question, by documentary as well as oral évidence, 
and both Lynch and Oliver agrée as to the amounts at which the three 
farms were respectively valued. No witness has been produced to 
show that the valuation made by the three appraisers was other than 
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that stated by the witnesses for the complainants, namely, $22,000 for 
the Homestead farm, $14,000 for the Capelle farm, and $12,000 for the 
Corner farm. The loss or destruction of the written embodiment of 
the results of the appraisement cannot serve to defeat a just demand 
of the complainants iDased upon such results. It was the duty of the 
trustée before he withdrew from and abandoned his trust to obtain 
and préserve for the protection of the interests of the surviving chil- 
dren or issue of Edgar durable évidence of the values placed upon the 
farms by the appraisers acting under his appointment; and his non- 
feasance in that respect cannot be permitted to préjudice the rights of 
the beneficiaries of the trust. Attention is drawn by the counsel for the 
défendants to the fact that Oliver, in a verified pétition (Défendants' 
Exhibit E-E) to the Chancellor for leave to borrow $303.56 on the se- 
curity of the Homestead farm, stated that it had been appraised at 
$18,000. In view of the relatively small amount he wished to borrow, 
so far as the granting of his application was concerned, it was wholly 
immaterial whether the farm was worth eighteen, or eight, or twenty- 
eight thousand dollars, and consequently there was not the same proba- 
bility that, after the iapse of ten years from the making of the ap- 
praisement, the actual amount at which it had been appraised would be 
as clearly recalled by him as if the margin between the value of the 
farm and the amount to be borrowed had been comparatively slight. 
He evidently relied upon the draftsman of the pétition for he says, 
"I don't know that I read that affidavit over." Certainly the circum- 
stances were not such at the time of the présentation of the pétition 
as to recall so clearly to Oliver's mind the amount of the appraise- 
ment as the payment out of his pocket of the interest on $6,000, as to 
which he was interrogated during his examination, in order to equalize 
the shares of the surviving sons, which payment is practically inexpli- 
cable an any other assumption than an appraisement as testified to by 
both Lynch and himself . It satisfactorily appears from the documen- 
tary as well, as the oral évidence that there was not at the time of the 
appraisement of the three farms, nor thereafter, any personal estate 
applicable to the share designed by the testator for the benefit of Ed- 
gar Jamison and his chiidren or issue. Consequently, as the real estate 
was the only fund to answer the purpose of the trust after Oliver at- 
tained his majority, $16,000, being one-third of the total value of the 
three farms, was intended by the testator to be raised out of or charged 
upon them for the benefit of Edgar Jamison and his chiidren or issue. 
If Albert had lived the $4,000 charged upon the Corner farm would 
hâve been added to the amount of the appraisement of the Homestead 
and Capelle farms for the purpose of the equalization and apportion- 
ment of the shares of Edgar, Clarence and Oliver. But the above sum 
of $4,000 was not so added, for the reason that owing to Albert's death 
during the life-time of his father the Corner farm was included in the 
appraisement, and thus it was immaterial whether that farm should 
be included without the charge upon it, on the one hand, or, on the 
other, subject to such charge, as in the latter case the amount of the 
charge would necessarily be added to the value of the farm less the 
charge. 
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It has been urged that as the trustée was obiiged "to raise out of or 
charge upon" the farms the sum or sums of money necessary to equal- 
ize the shares of Edgar, Clarence and OHver only upon the attainment 
of the âge of twenty-one years by the youngest son who should live 
so long, no charge or Habihty of any kind for the $16,000, representing 
the share of Edgar and his cliildren or issue, or any part of it, could 
attach to the land before that time. But this position is untenable. 
There was f rom the testator's death an équitable charge on the farms 
for the whole or such portion of Edgar's share as could not be paid 
out of the Personal assets of the estate, although that charge was not 
and could not be ascertained in amount before the appraisement. The 
charge was a trust fastened to the land as a liability, for it was a trust 
to raise money out of it or charge money upon it. There was no gift 
of a legacy eo nomine. But this is unimportant. There was, not a dis- 
cretionary power, but a mandatory provision that money should either 
be raised out of the land and invested for the benefit of the objects of 
the testator's bounty, or be charged upon it for their benefit. The 
testator had a clear intention that the land should be answerable for 
so much money as was directed to be raised out of or charged upon 
it, and that intention must control, in accordance with the principle 
enunciated by Chief Justice Marshall in Smith v. Bell, 6 Pet. 68, 8 L. 
Ed. 322, that "the first and great rule in the exposition of wills, to 
which ail other rules must bend, is, that the intention of the testator, 
expressed in his will, shall prevail, provided it be consistent with the 
rules of law." In Colton v. Colton, 127 U. S. 300, 8 Sup. Ct. 1164, 
32 L. Ed. 138, the court had under considération the following provi- 
sion in a will : 

'•I give and bequeath to my said wife, Ellen M. Colton, ail of the estate, 
real and Personal, of which I shall die seized, possessed, or entitled to. I 
reeommend to her tlie care and protection of my mother and sister, and re- 
quest her to make such glft and provision for them as In her judgment will 
be best." 

It was held, reversing the lower court, that under the above provi- 
sion there was a valid and enforceable trust in favor of the testator's 
mother and sister, although the language was a" request to his wife, 
who was the devisee and legatee "to make such gift and provision for 
them as in her judgment will be best," and stated its conclusion as f ol- 
lows : 

"On the whole, therefore, our conclusion Is that each of the complainants 
in thèse bills [the mother and sister of the testator] Is entitled to take a béné- 
ficiai Interest under the will of David D. Colton, to the extent, out of the es- 
tate given by him to his wife, of a permanent provision for them during their 
respective lives, suitable and sufflcient for their care and protection, having 
regard to their condition and necessities, and the amount and value of the 
fund from which it must corne. It will be the duty of the court to ascertain 
after proper inquiry, and thereupon to détermine and déclare, what provision 
will be suitable and best under the circumstances, and ail particulars and 
détails for securing and paying it" 

In the course of the opinion the court said: 

"The object, therefore, of a judicial Interprétation of a will Is to ascertain 
the intention of the testator, according to the meaaing of the words he has 
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iised, deduced from a considération of the whole instrunient and a comparlson 
of its varions parts In the light of the situation and cireumstances -which sur- 
rounded the testator when the instrument was framed. Thèse rules of con- 
stractlon, Indeed, apply to every written instrument, although in deeds and 
some other formai documents the long usage of the law has, in certain cases, 
required the use of technieal words and phrases to accomplish particular ef- 
fects. No technieal language, however, is neeessary to the création of a 
trust, elther by deed or by wlU. It is not neeessary to use the words 'upon 
trust' or 'trustée,' if the création of a trust is otherwise sufficiently évident. 
If it appear to be the intention of the parties from the whole instrument cre- 
atlng it that the property conveyed is to be held or dealt with for the beneflt 
of another, a court of equity will afflx to it the character of a trust, and im- 
pose correspondlng duties upon the party receiving the tltle, if it be capable 
of lawful enforcement. No gênerai rule can be stated that will détermine 
when a conveyance wlU carry with it the whole bénéficiai interest, and when 
it will be construed to create a trust ; but the intention is to be gathered in 
each case from the gênerai purpose and scope of the instrument." 

It is unnecessary to multiply authorities on this point. Colton v. 
Colton has often been cited with approval, but never, so far as I am 
aware, questioned or criticized by the Suprême Court. Nor hâve the 
principles of testamentary construction there enunciated failed of 
universal acceptance. But whatever may be thought of the suflîciency 
of the grounds disclosed in that case to support a trust, as distln- 
guished from a discretionary povver or an expression of mère hope 
or désire, ail reasonable question is excluded hère, as the direction to 
raise money out of the land or charge the same thereon is purely 
mandatory. In view of the form of language before the Suprême 
Court the complainants there obviously were in a less favorable posi- 
tion than the complainants hère with respect to securing a judicial es- 
tablishment of a trust. 

The testator intended that in the fund provided for by him for the 
benefit of Edgar and his chiidren or issue, Edgar should hâve a life 
interest and his surviving chiidren or issue should on his death take 
absolutely the corpus or capital of the fund. The défendants, how- 
ever, contend that an exclusive and absolute right to the fund vested 
in Edgar alone ; that he executed a release to Craven as exécuter and 
trustée December 15^ 1879, from ail claims, suits and demands relating 
to the testator's esta te, reciting that Craven had "fully accounted for 
and paid over ail of the said estate to the parties entitled to receive 
the same, according to the provisions of the said will" ; and that the 
complainants hâve no right or interest whatsoever in the charge, if 
one ever existed. In support of their contention the défendants hâve 
referred to Shelley's Case, and to the rule, that although that case 
bears upon estâtes of freehold and has no application whatever to 
Personal chattels or estate, where Personal property is bequeathed in 
language which if applied mutatis mutandis to real estate wovild ex- 
pressly or by implication create an estate tail, it vests absolutely in 
the person who would be the immédiate donee in tail and devolves, 
upon his death, upon his personal représentative, and not upon his 
heir in tail (2 Jarm. Wills, 348), and to the provision in the will that 
"in case of the death of any of my said sons Edgar, Clarence and 
OHver without leaving any child or chiidren or the issue of such, 
the share of the one so dying shall go to the survivor or survivors. 
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and the issue of such as may be deceased," &c. And hence it is ar- 
gued that the language of the will touching the limitation of the fund 
charged upon the farms would if applied to real estate create an estate 
tail by impHcation, and therefore that the sole and exclusive right to 
the fund charged upon the farms vested in Edgar. But this conclu- 
sion is palpably unsound. While the rule in Shelley's Case applies 
equally to équitable and légal estâtes it is necessary to its opération that 
the estate of the ancestor and the limitation to the heirs must be of 
the same quality, that is to say, both légal or both équitable. It has 
no application where the first estate is the subject of an active trust, 
and there is a limitation over of the estate discharged of the trust. Ed- 
gar's life interest in the trust fund to be raised out of or charged 
upon the farms was the subject of an active trust and on his death the 
corpus of the fund was to go absolutely and free from ail trusts to 
his surviving children or issue. The trust was active, and not dry 
or passive during Edgar's life-time. Craven was "to invest ail the 
rest and residue of my estate, not herein otherwise disposed of in 
bonds and mortgages as aforesaid, interest payable semi-annually, and 
keep the same so invested until the majority of my youngest son who 
shall live to attain the âge of twenty-one years." And included in the 
trust is the provision : 

"The share of the said Edgar shall be In money Invested in good bonds and 
mortgages as aforesaid, the interest payable to him, after such apportioimient 
seml-annually during his natural life and from and immediately after his 
death the principal and ail interest accrued thereon payable to his child or 
children or the issue of such." 

, The gênerai limitation over in case of the death of any of the tes- 
tator's sons without leaving children or issue, above mentioned, can- 
not do away with the fact that there was an active trust during Edgar's 
life-time. It seems clear that Edgar was to bave a life interest in the 
fund, and his children were to take by way of executory bequest upon 
his death. State v. Warrington's Ex'r, 4 Har. (Del.) 55; Jones v. 
Rees, 6 Pennewill (Del.) 504, 69 Atl. 785, 16 L. R. A. (N. S.) 734; 
Gross v. Sheeler, 7 Houst. (Del.) 280, 31 Atl. 812. The trust for 
raising or charging the fund was one of which not only Edgar but 
his surviving children or issue were the beneficiaries. The right of 
his children on his death to receive the fund ascertained by the ap- 
praisement representing his share of the testator's estate was not de- 
rived from Edgar, but directly from the testator. The latter intended 
that the income of that fund accruing during the lifetime of Edgar 
should be received and enjoyed by him, but he provided that the prin- 
cipal should on his death go to his surviving children or issue abso- 
lutely and free from any trust. This was the testator's plain, un- 
mistakable intent as disclosed by the terms of the will. While Edgar 
might enjoy or otherwise dispose of his life interest in the fund, no 
act, consent or omission on his part, however meritorious his intent, 
could deprive his children of the bounty provided for them by their 
grand father. 

[3] The défendants place much reliance upon the sherifif's sale and 
deed under what is known as the Worth mortgage as a muniment of 
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the title claimed by them. The circumstances attending that trans- 
action are as follows. The testator having provided guardianship 
for his children, but omitted to name a guardian, John P. Belville was 
on his own pétition, February 20, 1865, appointed by the Orphans' 
Court for New Castle County guardian of Edgar, Clarence and Ohver, 
who at that time were infants under fourteen years of âge. Belville 
after his appointaient as guardian entered upon and continued in the 
exercise of that office. Subsequently, in or about February, 1874, 
Craven presented a pétition to the Chancellor of Delaware, setting 
forth in substance that by the will real estate of the testator, consist- 
ing of the three farms in question, was held by the petitioner in trust 
for the three minor children, Edgar, Clarence and Oliver; that the 
net rents of the farms were not at that time sufficient "comfortably 
to board, clothe and educate the said minors" ; that the guardian, Bel- 
ville, was then in arrears with persons with whom he had contracted 
debts for the minors to the amount of $800 or more ; that the peti- 
tioner did not then possess sufficient funds arising from the said es- 
tate to pay "the présent liabilities on account of the said minors" ; 
and that if he, Craven, "could be authorized to borrow as trustée 
under the will of Thomas Jamison a sum not exceeding twelve hun- 
dred dollars for a few years he thinks that then he will be able to 
pay the sum out of the increased rent of the estate, and that sum 
would now relieve the condition of the guardian and enable him to 
pay up the amount of the indebtedness against the said minors." 
Craven therefore prayed that the Chancellor "allow him to borrow 
upon the best terms he may be able, the sum of twelve hundred dol- 
lars, as trustée or in his own name for the use of the said trust es- 
tate with which to pay the liabilities now standing against the said 
minors for maintenance." On this pétition the Chancellor, February 
20, 1874, ordered that the petitioner be "authorized and empowered 
to borrow on account of the trust estate the sum of twelve hundred 
dollars for the period of three years, to be reimbursed by the rents and 
profits of the trust estate, and that the sum or so much thereof as 
may be necessary, be applied to the payment of debts now accrued and 
unpaid for the support, maintenance and éducation of Edgar Jamison, 
Clarence Jamison and Oliver Jamison, the three minor children of 
Thomas Jamison, deceased, to be expended by their guardian, John 
P. Belville, who shall give receipts to the trustée for the same and 
be chargeable with it as for other moneys received on account of the 
said minor children." There was some contention between counsel 
whether the Chancellor signed or authorized the entry of the above 
order. If he did not, no order was made by him authorizing or at- 
tempting to authorize the trustée to borrow money for the above 
purpose. An order, however, in the above form was entered of rec- 
ord. Craven testified in substance that he was orally authorized by 
the Chancellor to exécute a mortgage to secuTe the repayment of the 
sum to be borrowed. But on this point his testimony is loose and 
unsatisfactory, and in no aspect of the matter could serve to enlarge 
or in any manner modify the scope of his authority as evidenced by 
the recorded order of the Chancellor. The purpose of the trustee's 
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application was to get authority to borrow money, not only to pro- 
vide for future éducation and maintenance, but to "relieve the condi- 
tion of the guardian and enable him to pay up the amount of indebted- 
ness against the said minors." Craven purporting to act as trustée 
executed, April 10, 1874, a mortgage of the three farms in fee to 
Worth to secure the payment of $1,200 on or before April 10, 1877, 
it being recited in the mortgage that on account of the trust estate 
he "was authorized by a decree of the Chancelier of the State of 
Delaware to borrow the sum of twelve hundred dollars as by the said 
order made February 20th, A. D. 1874, and recorded at New Castle 
in Chancery record Book D, page 493, will more fully appear." On 
the assumption that the Chancellor possessed power or jurisdiction 
to make the order of February 20, 1874, the authority conferred by 
it upon Craven was strictly limited to the borrowing of the sum there- 
in mentioned upon the crédit of rents and profits of the farms there- 
after to be received, and did not extend to the pledging or mortgaging 
of the principal or corpus of the real estate in fee. There is not a 
word either in that order or in the pétition on which it was made point- 
ing to the exécution of a mortgage in fee. In the absence of au- 
thority conferred by the will it is impossible, I think, to support the 
order under any construction which would extend it to the execu^ 
tion of a mortgage in fee. Certainly neither the Orphans' Court nor 
the Chancellor by virtue of its or his statutory jurisdiction was em- 
powered to make an order having such opération. The following 
statutes of Delaware were in force at the time the Chancellor made 
the order, namely: 

Section 17 of chapter 96 of the Revised Code, entitled "Of the 
Orphans' Court," pi'oviding as follows : 

"Sec. 17. The court may direct a guardian to expend a specifled sum in the 
maintenance and éducation of his ward, or the repair, or improvement of 
hls real estate; and may also direct such portion of the wood, or timber, 
growing upon the land of the ward as may not be necessary for the use of 
the same, to be eut and sold for the same purpose. Without such directions, 
a guardian shall not be allowed to exceed the clear income of the ward's 
estate." 

And section 2 of chapter 78 o£ the Revised Code, entitled "Of 
Guardians and Wards," providing, among other things, as follows: 

"Sec. 2. A guardian shall hâve the care of his ward's person, and the pos- 
session and management of his real and Personal property ; and shall hâve 
authority * * * to sell personal property of the ward of a perishable na- 
ture ; and also, by leave of the Orphans' Court, to sell any other property." 

Authority "to sell any other property" in this connection is re- 
stricted to any other property of the ward. Edgar, Clarence and 
Oliver had not, nor had any of them, either at law or in equity, any 
right or interest in or claim to the principal of the fund which the 
testator intended and provided should go to the surviving children or 
issue of Edgar Jamison. Under the will neither Clarence nor Oliver 
had any right to the income of that fund during the life of Edgar, 
for such income was given to him, and not to them, during his natural 
life ; and equally, neither Edgar Jamison nor either of his two brothers 
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had any right to the principal of the fund after Edgar's death, for 
it was given by the testator, not to them or any of them, but to Ed- 
gar's children or issue. The principal of the fund being limited to 
Edgar's children or issue on his death could not be directly or indi- 
rectly appropriated by any court for the maintenance and éducation 
of the testator's children (Perry on Trusts, § 619), whatever might be 
the power of the court to order a sale subject to such trust, charge 
or liability touching the principal. In Stephens v. Howard's Ex'r, 
32 N. J. Eq. 244, it was held that the court of chancery had power 
to apply a part of the principal of a legacy in advance of the time 
fixed by the will for its payment, for the support of infant legatees. 
But the décision was based upon the ground that the legatees were 
under the will wholly and solely entitled to the principal as well as 
the interest. The court said : 

"Thelr title to the subject of the gift Is as perfect now as though the 
right to it had been east upon them by the statute of distribution, but they 
liave no right to présent payment; on the contrary, the testatrix has very 
plainly said that they shall not be paid now, but at a future time. The 
question is one of power. Has the court power to direct the payment of thèse 
legacies in advance of the time flxed by the will? As a gênerai rule, courts 
are just as much hound by the terms of a will as are the beneficiaries under 
it — it is a law unto them as well as unto the legatees. * • * The source 
of the power it is easy to trace. It is found in the fact that the infant is 
the absolute owner of the property, no other person having either a présent or 
prospective légal interest in it," &c. 

If the Orphans' Court could not hâve made a valid order for the 
mortgaging in fee of the farms in such manner that they could be sold 
under the mortgage free and discharged of the trust or charge in favor 
of the surviving children or issue of Edgar, a fortiori the Chancelier 
lacked that power in the absence of authority in that behalf 
conferred by the will. The proviso to section 1, chapter 95 of 
the Revised Code, entitled "Of the Court of Chancery," con- 
ferring jurisdiction upon that court, déclares, among other things, 
that "the Chancellor shall not hâve power to détermine any matter 
wherein sufficient remedy may be had by common law, or statute, be- 
fore any other court, or jurisdiction, of this state." Jurisdiction over 
the application of minora' property to their maintenance and éducation 
is, in the absence of a valid trust to that end, committed by statute to 
the Orphans' Court, and hence does not fall within the jurisdiction of 
chancery. The latter court "could not order a sale for the purpose of 
paying the debts ; there being for this a provision, made by statute in 
another jurisdiction, the Orphans' Court," &c. Rambo, Ex'r, v. Rumer, 
4 Del. Ch. 9, 15. So, for precisely the same reason, in the absence 
of a provision in the will authorizing it, the Court of Chancery had no 
power to direct the sale or disposition of any portion of the rents and 
profits or corpus of the farms or any interest therein for the éducation 
and maintenance of the minor sons of the testator. From thèse con- 
sidérations it f ollows that whatever power the Chancellor had to make 
an order for the application of the trust estate or its income to the 
maintenance or éducation of Edgar, Clarence and Oliver, or any of 
them, originated in and was restricted by the terms of the trust cre- 
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ated by the will. No. language was used by the testator to support an 
implication of power on the part of the guardian or trustée to dispose 
of the corpus of the land in the event of an insufficiency of rents and 
profits for the maintenance and éducation of Edgar, Clarence and 
Oliver. On the contrary the language of the testator is such as to 
exclude such an idea; for he provided, not that a specified sum or an 
amount sufficient for maintenance and éducation should be raised eut 
of rents and profits, but merely that the rents and profits, and the in- 
terest on ail sums invested as in that item prescribed, and "so much 
thereof as shall be necessary" should be expended for that purpose, 
and further, that the residue, if any, be "invested for their benefit, 
first deducting yearly a sum not exceeding one hundred and fifty dol- 
lars, to be expended on each of the said farms, to keep the same pro- 
ductive and in good condition." The testator in using the phrase "de- 
ducting yearly," which necessarily involves a yearly déduction, clearl}- 
contemplated a continuing receipt of rents and profits during a course 
of years, and excludes any idea that a sale or mortgage in f ee of the 
premises was authorized by the testator in connection with the mainte- 
nance and éducation of his three sons. Further, any idea that, although 
the sum of $150, to be yearly deducted, was to be expended on the 
farms to "keep the same productive and in good condition," the testa- 
tor intended that the farms might be alienated and lost to his family 
through a sale or mortgage of the fee, is wholly inadmissible. Hence 
it is clear that the Chancellor had no power on the pétition of the trus- 
tée to authorize the sale or aliénation, directly or indirectly, of any 
property not belonging to the wards or any of them, namely, the cor- 
pus or principal of the fund directed to be raised out of or charged 
upon the farms, on the attainment of his majority by the testator's 
youngest son who should live so long, for the benefit of Edgar's chil- 
dren or issue, for the purpose of enabling the guardian to provide for 
the maintenance and éducation of Edgar, Clarence and Oliver, or to 
reimburse either the trustée or guardian for moneys expended for that 
purpose. As any order to that efl^ect would hâve been unauthorized 
and void, the Chancellor, in directing the reimbursement out of rents 
and profits, recognized a restriction which the circumstances of the case 
rendered essential to a valid exercise of his jurisdiction. 

The trustée having procured the order of February 20, 1874, ex- 
ecuted without authority, April 10, 1874, to Bently Worth a mortgage 
in fee covering the three farms, which only some four years after- 
wards were appraised and valued at $48,000, in the aggregate, to se- 
cure the payment of the sum of $1,200 mentioned in the order, in three 
years, with interest payable semi-annually. There were some peculiar 
or unusual incidents connected with the Worth mortgage transaction. 
Action was brought on it by Worth April 26, 1880, against Craven as 
trustée, and the défendant failing to défend or appear in the suit judg- 
ment was obtained May 31, 1880, for $1,200, together with interest 
from October 12, 1879. From this it would appear that the semi-an- 
nual payment of interest which fell due last before the bringing of the 
suit had been paid. Craven, who removed to New Jersey at the be- 
ginning of February, 1880, states that he was not served with process 
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in and had no knowledge of the suit or of the judgment therein until 
long afterwards. The return on the writ of scire facias, however, was 
"Made known to Thomas J. Craven, Trustée under the last will, &c., 
of Thos. Jamison, Dec'd, and Wilham H. Barnett, Oliver Jamison and 
Clara Jamison personally May 15, 1880." William J. Eliason states 
that he, acting as deputy sheriff of New Castle County, personally serv- 
ed Craven with process. Be that as it may — and I attach little, if any, 
importance to the point — exécution process issued October 8, 1880, 
and it appears that the sheriff sold, November 1, 1880, the Corner 
farm to Edgar for $500, the Capelle farm to Clarence for $500, and 
the Homestead farm to Oliver for $500. At the time suit was brought 
on the mortgage the three sons were ail of fuU âge, and the appraise- 
ment of the three farms had been made as provided in the will. The 
$1,500 representing the aggregate amount at which the farms were 
struck ofiE at the sale was slightly in excess of the $1,200, principal of 
the Worth mortgage, together with interest and costs. Sherifï's deeds 
were executed in December, 1880, to Edgar, Clarence and Oliver for 
the three farms respectively. The circumstances under which Craven 
executed the mortgage to Worth, the fact that ail of the farms which 
had been appraised and valued at the sum of $48,000 were sold under 
a mortgage of only $1,200, and the manner in which the farms were 
bought at sherifï's sale, point unmistakably to some arrangement be- 
tween Worth, and Edgar, Clarence and Oliver for the accomplishment 
of some purpose other than the mère collection by Worth of the amount 
loaned to Craven on account of maintenance and éducation. Oliver 
states positively that there was an agreement between himself and his 
brothers and Worth with respect to a sale of the farms under the mort- 
gage; that it was "an agreement for Bently Worth to foreclose his 
mortgage and give us a clear title to the property. Edgar wanted the 
Corner farm and he got the Corner farm after the sale, and Clarence 
got his and I got mine. It was done merely to give us a clear title to 
the property" ; that in the purchase of the three farms at the sale un- 
der the Worth mortgage no money was paid to the sheriff or to Worth 
in any way; but that after the sale Edgar, Clarence and Oliver bor- 
rowed some money from Worth and paid the purchase price. It does 
not appear that Worth at the time of the sheriff's sale under the mort- 
gage was in any pressing need of the mortgage money. The contrary 
may be inf erred ; as the évidence is to the efïect that he did not exact 
payment until some time had elapsed after the sale. Further, at the 
time suit was brought on the mortgage the three sons were ail of full 
âge, as before stated, and chargeable with knowledge of the contents 
of their father's will, and, from the évidence, documentary as well as 
oral, knew of the appraisement and valuation of the farms. They 
knew or were chargeable with knowledge of the provision that "the 
share of the said Edgar shall be in money invested in good bonds and 
mortgages as aforesaid, the interest payable to him, after such appor- 
tionment, semi-annually during his natural life and from and imme- 
diately after his death the principal and ail interest accrued thereon 
payable to his child or children or the issue of such." It is a noticeable 
fact that Catharine, Edgar's eldest daughter, had been born February 



MATHIESON V. ORAVEN 367 

2, 1878, and Vesta, his younger daughter, December 17, 1879. It is 
also noticeable in this connection that Craven states in his answer that 
after the appraisement of the farms Oliver, Clarence and Edgar "_mu- 
tually agreed, as a convenient method of securing the benefits provided 
for them under the will of their father * * * each to take one of 
said farms so appraised as aforesaid, and to enjoy the same as life ten- 
ants thereof" ; and that "under said family settlement" Edgar was to 
hâve the "income and benefits" of the Corner farm; and further, that 
Craven testifies that he had been advised by his counsel in 1879 with 
respect to an arrangement between Edgar, Clarence, Oliver and Crav- 
en, under which the three sons were to possess and enjoy the respective 
farms, that they "had a life estate in thèse farms, and Edgar could 
take the Corner farm, but he couldn't spend it." There is no évidence 
that at the time judgment was rendered on the Worth mortgage Edgar, 
;Clarence îind Oliver were unable or thought themselves unable to pay 
the amount of the indebtedness on account of their maintenance and 
éducation; and, in the absence of such évidence, to assume that they, 
the beneficiaries to so large an extent in the trust of the three farms, 
of fuU âge, and with such an indulgent creditor as Worth to deal with, 
were unable to raise a little more than $1,200, is too severe a tax even 
upon credulity. I am unable to reconcile the conduct of Edgar, Clar- 
ence and Oliver in connection with the sale under the Worth mortgage 
with either an intention or a désire on their part that the provisions 
of the will in favor of Edgar's surviving children or issue should be 
carried out. Their action, under the circumstances then existing, rath- 
er indicates a purpose on their part to promote their own interests, re- 
gardless of the rights of such children or issue. 

Much reliance is placed by the défendants upon the case of Jami- 
son v. McWhorter, 7 Houst. (Del.) 242, 31 Atl. 517, decided June 3, 
1885. It was a "case stated on questions reserved by the Superior 
Court for New Castle County." The action was brought upon an 
agreement between Clarence and Leontine J. McWhorter, whose 
brother married one of Clarence's sisters, for the sale and conveyance 
of a part of the Capelle farm by the former to McWhorter. McWhor- 
ter refused performance on his part on the ground of insufficiency 
of title. The case is incorrectly reported; for it is made to appear 
that Judge Houston, who delivered the opinion of the court, dissented, 
and that Chief Justice Comegys, who dissented, delivered the opinion 
of the court; and it also appears that there is no syllabus represent- 
ing the opinion of the court, and the only printed syllabus represents 
the dissenting opinion of the Chief Justice. Nowhere in the case is 
anything said touching the efFect of the provision in the will directing 
an appraisement of the farms. It appears, however, from the report 
that the counsel for the plaintiflf made the statement that it was "ad- 
mitted that the trustée bas performed the duties specifically enjoined 
upon him" ; and that "the trustées took the estate to manage until the 
miajority of the youogest child, then to raise a charge upon the same 
for the purpose of equalizing the property," etc. ; and that "the young- 
est child came of âge May, A. D. 1878" ; and that "it is confidently 
assumed that when the youngest child arrived at majority, and thé 
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duties of the trustées had been performed," &c. Thèse circurastances 
afford strong grounds for an inference that the court was led to be- 
lieve that there was sufficient personalty in the estate to equalize the 
shares without raising anything out of the real estate or, on the 
other hand, that tlie shares had been duly equalized by the trustée 
pursuant to the provisions of the will. The principal question in the 
case was whether Clarence took an estate tail under his father's will, 
or a life estate with remainder in fee to his children or issue. The 
effect of the sheriff's sale under the Worth mortgage was also alluded 
to more or less incidentally. Judge Houston in the course of the 
court's opinion used the following language: 

"In tbe View whicli I hâve taken of the question already consldered and 
disposed of by me, it is net for me to enter Into the considération of the 
remalning question as to the title conferred on the purchaser by the sale 
under the mortgage given by the trustée pursuant to the order of the Chau- 
cellor, but if it were uecessary for me to consider and décide that I eliould 
be obllged to hold under the facts and clrcumstances of this case that the 
mortgagee had a légal right to exécution and sale on the mortgage at aiiy time 
after the failure of the trustée for three years to pay it, and being seized as 
such of the légal estate in the promises when he so mortgaged them hy the 
authority of the Chancellor, the purchaser took the légal title to them at the 
ijheriff's sale upon it." 

This expression of the learned judge was purely dictum. Ile ex- 
pressly refrains from deciding the point, although he indicates what 
his opinion would be "if it were necessary for me to consider and 
décide." The case could not hâve been decided on the two grounds as 
they were mutually exclusive of each other and could by no possibility 
co-exist. If the sheriff's sale under the Worth mortgage was effectuai 
it conveyed a fee simple title to the grantees and there could hâve been 
no question of an estate tail left for the décision of the court. The 
fact that the court decided there was an estate tail excludes ail idea 
that there was a fee simple title under the sheriff's sale. As opposed 
to the dictum above referred to is the language of the Chief Justice 
who said : 

"With respect to th© question of title acquired by Clarence Jamlson under 
the sale by the sherifE in exécution of the mortgage made by the trustée 
uuder the order of the court of chancery of New Castle County — there does 
not appear to be in the will of the testator any authority to make a mort- 
gage of the premises to raise money for the maintenance and éducation of 
the testator's sons ; nor was there any, as it appears to me, in the said court 
to make such order. The whole proceedlngs for sale of the Capelle Farm, 
therefore, appear to hâve been without authority." 

The ground of the décision appears on its face. It was that "under 
the provisions of the will of Thomas Jamison, Clarence Jamison as 
devisee therein took an estate tail in the premises devised in trust for 
him." This of necessity réfutes the contention that the décision was 
based in whole or in part upon the ground that the sheriff's sale under 
the Worth mortgage conveyed the fee or had any efficacy. After the 
above décision was made the action of Edgar, Clarence and Oliver 
with respect to the transmission of title to the three f arms was predi- 
cated solely upon the assumption that they were tenants in fee tail. 
They and their wives executed June 29, 1885, a deed to John F. Biggs 
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for the purpose of barring the supposed entail, in which it was recited 
that "it is desired to bar the said entails so that the said Clarence Jami- 
son shall hold the said 'Capelle Farm' hereinafter described in fee 
simple, and Oliver Jamison shall hold in fee simple the 'Homestead 
Farm,' and Edgar Jamison shall hold the 'Jamison Corner Farm' in 
fee simple." And the several reconveyances by Biggs to Edgar, Clar- 
ence and Oliver of the same date equally recognize that they were ex- 
ecuted for the same purpose. Neither in the deed to Biggs nor in the 
deeds from Biggs is any référence made to the sheriff's sale or deed 
under the Worth mortgage, but ail of them recite or expressly recog- 
nize that the three sons were tenants in fee tail under the will — a posi- 
tion whoUy inconsistent with the idea that they were tenants in fee 
simple under the sheriff's deed, and indicative of the fact that they 
placed no reliance whatever upon it. Catharine and Vesta were not 
parties to or represented in the case of Jamison v, McWhorter, and 
were in no sensé bound by the décision. Nor was that isolated déci- 
sion of such a character as to establish a rule of property. No single 
décision could hâve that effect aside from its soundness. The court 
seems to hâve given no considération to the fact that the farms were 
held by the trustée upon an active "trust, to rent the same to good 
and careful tenants at the best cash or share rents attainable, as in 
their judgments shall be most advantageous, and to collect, expend and 
invest the same as hereinafter provided, until the majority of my 
youngest son who shall live to attain the âge of twenty-one years,'" 
&c. ; nor to the question how far the active nature of the trust during 
a portion of the life-time of the testator's sons would not at least 
during that period prevent the uniting of the légal remainder over 
with the life interest under the rule in Shelley's Case ; nor to the ques- 
tion whether, if an estate tail was created by the testator, it must not 
hâve existed from the time of the speaking of the will, and if so, how 
it was that what was not an estate tail at the time of the testator's 
death became such during the lifetime of bis sons on the attainment 
by Oliver of his majority; nor to the question whether the testator 
in providing that in the event of the death of any of his sons "with- 
out leaving any child or children or the issue of such, the share of 
the one so dying shall go to the survivor or survivors, and the issue 
of such as may be deceased," did not in view of his express mention 
of "child or children," contemplate a failure of children or issue liv- 
ing at the time of the death of the son entitled to such share. In Daniel 
V. Whartenby, 17 Wall. 84 U. S. 639, 21 L. Ed. 661, which was an 
action of ejectment for the recovery of lands in Delaware, the court, 
referring to cases relating to the création of estâtes tail by implication 
or otherwise than by express use of the term, said : 

"In this class of cases In the English courts tlie doctrine of Shelley's Case 
Is applied unless there are circumstances which clearly talîe the devise eut of 
of that rule. Every doubt is resolved in fayor of its application. Hère, we 
think, the tendency should be otherwise." 

But whatever may be thought of the soundness of the holding in 
Jamison v. McWhorter, it is wholly unimportant so far as the rights 
of the surviving children of Edgar are concerned whether Clarence 

228 P.— 24 
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and Oliver took under the will a fee simple estate in the three farms, 
or an estate tail, or a life estate with remainder to their children or 
tlaeir issue; for whatever their estate, the farms were charged with 
the amount of the share, so far as unpaid eut of tlie personal property, 
ascertained by appraisement as directed in the will, of which the in- 
come was to be received by Edgar during his life and the principal 
by his surviving children or issue. If it be assumed that Clarence and 
Oliver took an estate tail, while the entail could be barred under the 
laws of Delaware, the fee simple into which it was converted would 
still remain subject to the charge, that charge being wholly unaffected 
by the change. Clarence and Oliver took their respective shares, 
whether legally or equitably, expressly "subject to such charge." 
There was no claim, deniand or interest in the estate paramount to the 
charge. AU the debts of the testator had been fully paid and there 
was nothing which could support any jurisdictional action by a court 
calculated to destroy or injuriously affect the rights of Edgar 's chil- 
dren in the charge or incumbrance intended for their beneiît. Edgar, 
as already stated, died May 1, 1886, Catharine then being eight years 
and three mor.ti.s old, and Vesta six years and four and one-half 
months. Cravcn s accounts, remaining of record in the office of the 
register of wills ior New Vastle County, show that at, before and 
after the time Oliver became of full âge, and when the appraisement 
was made, there was no money or personalty of the testator applicable 
to the share intended for Edgar and his suryiving children or issue. 
Thus Catharine and Vesta immediately on the death of their father 
became absolutely entitled under the will of their grandfather and tlie 
appraisement made pursuant to its provisions, to receive, in equal 
shares, the sum of $16,000, being the one-third part of the total val- 
uation of the farms, and being the sum to be raised out of or charged 
upon them for the benefit of Edgar during his life and after his 
death for the benefit of his surviving children or issue. That sum was 
the amount of the charge upon the land in question ; and there was a 
right, wholly beyond control, aliénation or release by their father, vested 
in the two children, to receive and enjoy it, The trustée did not raise or 
charge the above mentioned sum or any part of it in accordance with 
the directions of the will. But this omission on his part could not 
destroy the rights of the children. Notwithstanding such omission, 
the charge, by virtue of the will and the appraisement) coupled with 
the absence of personalty applicable to it, existed at the time of the 
death of Edgar, and was enforceable by them or somebody author- 
ized to represent them in that behalf. 

It is contended by the défendants that on the assumption that Catha- 
rine and Vesta had a right on the death of Edgar to proceed for the 
enforcement of their claim of $16,000, there bas been such lâches on 
their part as to bar any équitable remedy. But on caxef ul considération 
of the évidence I am unable to reach such a conclusion. Until within 
two years next before the bringing of this suit they were in total 
ignorance of their rights under the will of their grandfather and the 
appraisement of the farms made pursuant thereto ; nor until that time 
h.a.d either of them constructive notice of those rights or any in- 
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formation which reasonably should hâve put them, or eîther of them, 
upon inquiry. Catharine states in substance that at the time of the 
death of her father she was living with lier mother in St. Georges, 
Delaware, which was aiso the place of résidence of her father; that 
after his death she lived in St. Georges with her mother and sister 
about three years ; that then she went to Newark, Delaware, and lived 
with Mrs. Lyle, her mother's mother, for two years; that then she 
went to EIkton, Maryland, where she lived for five years; that she 
married George F. Mathieson, one of the complainants, in 1896; that 
she was working in the Felton House, in EIkton, doing "upstairs work" 
when she was married; that she continued to hve in EIkton about 
three years after her marriage; that she then went to New York 
where she lived for a few nionths; that she then went to Chicago 
where she lived for a few months; that she then went to St. Louis 
where she and her husband had their home for about six years ; that 
then they went to Nelsonville, Ohio, where they lived one year and 
two months, until April, 1907 ; that they then moved to Philadelphia, 
where they hâve since resided; that since her father's death she has 
very seldom communicated with her mother; that after moving to 
EIkton she did not revisit Delaware for about eighteen years ; that 
since her father's death, with the exception of Oliver, her uncle, she 
has never seen any of her father's relatives ; that she has never seen 
Oliver since leaving Delaware; that she didn't see much of her mother; 
that her mother "seemed to think we had our living to make, and 
she was employed ail the time, and she never had time to visit us. 
* * * The same way with me: I didn't hâve time to visit her"; 
that she and her mother wrote to each other from time to time at ir- 
regular intervais ; that neither of her uncles Clarence and Oliver ever 
wrote to her; that she "never received a letter from any of my fa- 
ther's people. They hâve ail just been strangers to me"; that she 
never thought much about her father's people ; that "they never seem- 
ed to take any interest in us, and I never thought of them. If I 
wanted a favor I always went to strangers"; that she first learned 
that she had an interest in her grandfather's estate in 1905 ; that in 
1904 she received a small sum of money from Biggs, who stated that 
it was her share of the estate of her grandfather; that she and her 
sister talked it over and decided to see counsel ; and that in 1905 
they got a report from their counsel that their grandfather left a will 
in which provision was made for them ; that that was the first time 
she ever knew or heard of a will made by her grandfather; that nei- 
ther her father nor mother nor any of her relations had ever given 
her any information on the subject, and that she has never in any 
manner released or abandoned her interest under the will. Vesta 
States in substance that none of her father's brothers since his death 
ever wrote to inquire for or visit her motlier, her sister or herself ; 
that she first learned in 1905 that the testator left a will ; that in 1904 
she received a letter from Biggs to the efi^ect that there was a small 
amount of money representing her share from a strip of land; that 
"then I thought about it, and I talked with my sister, and wrote to 
my sister, and we thought that there ought to be more, and we inter- 
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viewed our counsel" ; that "in 1905, we learned that my grandfather 
had lef t a will" ; that bef ore 1905 she did not know that he had lef t 
either a will or any estate or property of any kind ; and that she com- 
municated to her sister, Catharine, the contents of a letter dated Oc- 
tober 20, 1904, received from Biggs. The above letter produced in 
évidence by the witness (Complainants' Exhibit No. 15) is as follows: 

"Wilmington, Del., Oct. 20, 1904. 
"Mrs. Vesta Jamison Bastian 

"809 Buttonwood St. Plilla, 
"Dear ifadam: 

"I am sorry not to hâve been at my ofDce when you called. Please flnd in- 
closea herewith my clieck for $11.37 in payment of your sliare, less costs of 
satisfaction 25 cts. paid by me for you. 

Statement 

Am't of your share $11.34 

Int. from May 18 to Oct 18 28 

11.62 
Costs 25 

$11.37 

"I hâve veritten to your sister at 2740 Grand Ave. St. Louis, Mo., and pré- 
sume tliat she will not corne hère for so small an amount, but will exécute a 
power of atty. for me to receive the money and satisfy the record. Yen might 
tell her that you hâve gotten your share and that I am ready to pay her. 
ïhe purchaser paid $11.34 into court, and your mother will be entitled to the 
interest on that sum while she lives and at her death it would go to the helrs 
at law of Edgar Jamison. You and your sister will get it at her death if you 
are living ; It being the dower Interest of your mother. 

"Yours truly J. Frank Biggs." 

There is no oral or documentary évidence in the case in any respect 
contradicting or weakening the testimony of Catharine and Vesta that 
they were wholly ignorant and uninformed as to their rights under 
the will of their grandfather until 1905. On the contrary, their state- 
ments are corroborated and substantiated by both direct and circum- 
stantial évidence. George F. Mathieson states in substance that he 
first learned in 1904 of the claim set up by his wife; that she got a 
letter from Wilmington in which there was a check for eleven dollars 
and some odd cents ; that "we had a little talk about it and I said 
there must be something back of that. So she consulted a lawyer and 
then she f ound out that there was something back of it" ; and that it 
was in 1905 that he learned of the interest of his wife in her grand- 
father's estate. Mrs. Jamison, Edgar's widow and mother of Catha- 
rine and Vesta, states in substance that she knew that Thomas Jamison 
lef t a will ; that she had never seen it and did not know its contents ; 
that her husband never talked to her about it; that she never knew 
that her two daughters or either of them had any interest in the es- 
tate of the testator; that she never told or discussed or talked to 
them about any interest they might hâve under his will; that she 
thought she and her children had an interest in the Corner farm of 
which Oliver had possession; that she looked to Oliver for her liv- 
ing from that farm; and that she had told her children that "we 
had the farm," — referring to the Corner farm. One naturally would 
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suppose that information, if any, which they might hâve received 
touching their grandfather's estate and the appraisement of the farms 
and their interest in the charge thereon, after the death of their fa- 
ther, would hâve come from Craven who caused the appraisement to 
be made, and knew or shotild hâve known of their existence before 
removing to New Jersey in February, 1880, and was chargeable with 
knowledge of their rights, or from their father or their uncles, Clar- 
ence and Oliver Jamison. But it does not appear that any of theni 
dropped a single word to thèse minor chiidren or to anybody repre- 
senting them to apprise them of their rights. Oliver Jamison states 
in substance that he as trustée of the Corner farm paid the rents and 
profits after the death of Edgar for about three years to his widow, 
the farm thereafter being sold under a mortgage; that he never in- 
formed Catharine and Vesta, or either of them, of the provisions in 
the will in their f avor, or any other provision it contained ; that they 
never inquired of him or made demand touching any claim or interest 
under the will; that he had never paid them any money or secured 
from them any release touching the provisions in their favor in 
that will; and that he never saw or had any communication from 
them after they left Odessa, when, he supposes, one was about six, 
and probably, the other was seven or eight. John T. McWhorter, 
who married Laura Jamison, an aunt of Catharine and Vesta, stated 
in substance that after Edgar's death he lost sight of Mrs. Jamison 
and her two chiidren; and that they never communicated with or 
visited his family, and no members of his family visited them. Mar- 
garet M. Jamison, wife of Clarence, stated in substance that since 
Edgar's death she had known little of his widow and her two chii- 
dren; that she does not know what became of them; and that they 
had not visited her family or in any way communicated with her or 
her family. Craven states in substance that his removal to New 
Jersey was about or a little after the time tliat Edgar was married ; 
that there was no other property than the three farms in question to 
be divided between Edgar, Clarence and Oliver; that he had never 
as exécuter, trustée, or in any other capacity, raised out of the farms 
by lien or otherwise any sum of money to be held or set aside for the 
benefit of Edgar and his chiidren; that he had never paid any money 
to such chiidren ; that he had never released or discharged the farms 
from any legacies which were or might hâve been charged upon them 
for Edgar or his chiidren ; that he never saw Mrs. Mathieson or had 
any communication with her; that she had never released or dis- 
charged him from raising anything that might be due to her out of 
the farms ; that nobody had ever asked him whether money bequeathed 
under that will to those chiidren had been paid; that he never made 
any inquiry prior to this suit whether Edgar had any chiidren ; that 
he never bothered himself in any way as to Edgar's immédiate fam- 
ily; that after he moved from Delaware he never know who owned 
the farms ; that he never gave any notice to anybody, either the own- 
ers of the farms or otherwise, that there was any lien or charge of 
any kind upon the farms under the will ; that he never gave notice 
to anybody that the personal property of the testator was not suffi- 
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cient to pay Edgar Jamison's share in money ; and that he removed 
to New Jersey possibly six months after the appraisement by Lynch, 
Hudson and Stuckert was made. 

The défendants examined certain witnesses for the purpose of 
showing statements by Catharine and Vesta and their mother indicat- 
ing such knowledge or information on their part as to whatever rights 
the two daughters had under the will as to make them chargeable with 
lâches in not sooner proceeding for the enforcement of such rights. 
The testimony thus adduced, however, falls far short of establishing 
knowledge or notice on the part of either of the daughters of the 
nghts asserted in the bill in this suit, or of any matter or thing which 
could reasonably put them upon inquiry. Thomas J. Green, son of 
Sarah Eliza Green, states in substance that he knew Vesta when she 
was living with his mother in Odessa ; that Vesta was eight or nine 
years old when she went to live with his mother, and continued to live 
with her about thirteen or fourteen years ; that he lived there three 
or four years immediately after Vesta first went there ; that when he 
left she was eleven or twelve years old; that he saw her during a 
period of fîve or six years after he ceased to live with his mother ; 
that he heard Vesta say while he was living with his mother that "she 
had some money coming to her, if she wasn't cheated out of it," when 
she came of âge; that "sometimes, if she had a right smart to do 
she would say to us boys, 'There will be a time, when I get my money, 
that I won't hâve to work so hard,' or something to that effect, you 
know. That is ail I ever heard her say about it" ; that he doesn't 
know how often she made a remark to that effect, but "I heard her 
say several times, like a small child, because she was nothing but a 
child then." Lettie V. Green, wife of the last mentioned witness, states 
in substance that she had Vesta as a pupil while she was teaching 
school at McDonough ; that she began teaching there twenty years 
bef ore testifying and continued to teach for a period of three years ; 
that Vesta was then at the house of Mrs. Green, the mother of her 
husband; that during that period she had heard Vesta say that "she 
had been cheated out of money" ; that she does not know that the 
remark related to her grandfather's estate; that she "heard her say 
that she had money coming to her that she had been cheated out of" ; 
that "when she had work to do, and it was something she didn't want 
to do, she would say, 'I wouldn't hâve to do this if I hadn't been 
cheated out of the money that was coming to me' " ; that Vesta did 
not tell her whether the money she referred to was "money from her 
grandfather's estate." Abraham S. Mote states in substance that he 
had known Joséphine Jamison, the mother of Catharine and Vesta; 
that he made her acquaintance "a little past fourteen years ago, I 
judge" ; that she lived at his house from April to September and 
in the following year probably three or four weeks; that he knew 
Catharine, who stayed at his house about five or six months; that 
Mrs. Jamison said "her daughter would be entitled to her father's 
share, but she was afraid they were going to cheat her out of it" ; that 
he could not say whether Catharine heard this remark; and that he 
heard Mrs. Jamison make such a remark about two or three times. 
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Mary McCrea states in substance that she knew Catharine who four- 
teen years before the taking of testimony lived at the witness' home in 
Elkton ; that she heard Catharine and her mother talking about money 
that she expected to get f rom her grandf ather's estate ; that the wit- 
ness said "Do you expect money, Kit?" and she answered "Yes, I 
expect some f rom my grandfather's estate" ; that since the beginning 
of this suit she and Catharine were talking about things they would like 
to hâve, and the witness said "Kit, did you ever get your money?" and 
she said, "No ; it has never been settled" ; that in the conversation four- 
teen years before the taking of her testimony "they were speaking 
about hard work, and about working out. Kit worked out, and she 
says, 'Well, if I had some of my grandfather's money I wouldn't hâve 
to work out"; and that witness then asked her if she expected some 
and was told she did. Anna Cleaver states in substance that she is a 
sister of Thomas J. Green and knew Vesta when she was young ; that 
she heard her say that she ought to hâve had money f rom her grand- 
father's estate, but "was cheated eut of it" ; and that Vesta made this 
remark within two years after she went to Uve with Mrs. Green. Sarah 
Eliza Green states in substance that she knew Vesta; that she heard 
Vesta say that "they were entitled to money but they were cheated out 
of it when she was younger" ; tliat "of course, after she [Vesta] grew 
up she didn't say anything more to me about it, but this was while she 
was small" ; that it was immediately after Vesta came to Hve with wit- 
ness, when she was about seven years old, that she made the above 
statement; that Vesta "hadn't clothes, you know, and she told me that 
was the reason why she hadn't clothes, that she would hâve had clothes, 
and better clothes, but they were cheated out of their money which 
their father had coming from their grand father. She said that she had 
had money coming from her grandfather, but they were cheated out 
of it, and that was the reason why they were so poor"; that Vesta 
"didn't keep talking about it. She talked about it when she was young- 
er. I don't know just when, but she didn't say anything more about it. 
When she grew up she didn't talk any more to me about it, and I 
didn't say anything more to her about it" until after this suit was com- 
menced; that witness doesn't think Vesta "talked anything about it 
after she got to be about ten or maybe eleven, somewheres along there." 
Vesta states in substance that she did not say to Mrs. Cleaver and Mrs. 
Green that she had been cheated out of moneys coming from her 
grandfather's estate, but that the property to which she referred in her 
statement to them was the Corner farm. Catharine in answer to the 
testimony of Mote states in substance that she never heard her mother 
state that she (Catharine) was entitled to some money coming from her 
grandfather's estate. Mary McCrea, a witness for the défendants, hav- 
ing been recalled and examined on behalf of the complainants, states 
in substance by way of correction of her testimony as originally given 
that she did not hear Catharine say that the money she was expecting 
was from her grandfather's estate, — that being merely supposition on 
the part of the witness, — but did hear her "speak about getting this 
money from some farm, and I thought of course, it was her grandfa- 
ther's farm, * * * from some farm and from her husband out 
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west." Mote, a wîtness for the défendants, having been recalled and 
examined on behalf of the complainants, states in substance by way of 
correction of his testimony as originally given, that he did not hear 
Mrs. Jamison say that her daughter Vesta was expecting money from 
her grandf ather's estate. He f urther testified as f ollows : 

"X. When you were hère before and testifled you said that Mrs. Jamison 
sald that her daughter, referring to Kitty, would be entitled to her father's 
share, but she, Mrs. Jamison, was af raid they were going to cheat her out of 
it. Is that correct? A. Walt untll I study it up a bit. Yes, sir; that is cor- 
rect, because I don't know of anybody else she expected money from, only her 
husband. * * * X. That was the drift of her talk, was it, the substance 
of it, I mean? A. As I remember, that has been flfteen years ago." 

Eliza C. Green, also a witness for the défendants, having been re- 
called and examined on behalf of the complainants, testified by way of 
correction of her testimony as originally given, as f ollows : 

"Q. Mrs. Green, in your testimony before, you testifled that you heard Mrs. 
Bastian, now it is, then Vesta Jamison it was, while she was living with you 
speak of some moneys which she ought to hâve had but had been cheated out 
of, comlng from some estate. Do you hâve any clear recollection whether or 
not that was money coming from her grandf ather's estate? (Objection.) Q. 
Do you hâve any recollection of whose estate It was? A- I used to hear her 
speak about her father's and the Jamison Farm. She said that was her 
father's and that she and her sister should hâve had that, but that they were 
cheated out of it, the Jamison Farm. Q. The Jamison Farm? A. The Jami- 
son Farm. She has gone by there with me before now and she would always 
say, 'that ought to hâve been my sister's and my farm, but we were cheated 
out of it.' ■* • ♦ Q. Mrs. Green, did you ever hear her say anything 
about any moneys coming from her grandfather's estate? A. Not in her 
younger days I didn't. Q. Did you ever at any time? A. I heard her say 
so last winter when she was down to see me. * • * X. Mr. Willis asked 
you this question: 'It was immediately after the time that she came to live 
with you that she had ttiis couversaion you spoke of? A. That I spoke of, 
yes, sir. She hadn't clothes, you know, and she told me that was the reason 
why she hadn't clothes, that she would hâve had clothes, and better clothes, 
but they were cheated out of their money which their father had coming 
from their grandfather. She said that she had had money coming from her 
grandfather, but they were cheated out of It, and that was the reason why 
they were so poor.' A. I guess I must hâve got tangled in her saying that, 
but this is what she told me last winter. I must hâve got tangled in it, must 
hâve got it in that way, because I don't remember her ever saying anything 
about her grandfather when she was little, only since, as I told you, in the 
winter when she was down to see me, and then she told me about her grand- 
father. I suppose 1 must hâve got a little tangled in it. I don't know, but 
that is correct. I can't call to mind at ail any time that I ever heard her 
speak about her grandfather when I had her, and after the farm was sold 
I didn't heur her say anything more about her father's estate. E. Q. Which 
farm did you refer to? A. The Jamison Corner farm. She talked about that 
a good bit. R. Q. By 'last winter' do you mean the winter of 1911? A. Yes, 
sir; the winter of 1911 when she was down to our house, she spoke of her 
grandfather. If I said it otherwise, I got a little tangled because I never 
heard her say anything about any grandfather in her younger days, about 
having any money, or any money coming to her from her grandfather." 

The insufficiency of the foregoing évidence to establish knowledge 
or even the faintest suspicion in either Catharine or Vesta of their 
rights under the trust or charge created by the testator and payable on 
the death of their father is too manifest for discussion. The remarks 
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made by them in their childhood as to their supposed rights evidently 
had référence, as stated by the witnesses, to the Corner farm, of which 
Edgar, and subsequently Oliver, as trustée, had gained possession, and 
the rents and profits of which had been received by Edgar until his 
death and for some three years thereafter by his widow from OHver 
prior to the sale and conveyance of that farm by the sherifif under the 
mortgage hereafter referred to given by Edgar and his wife to Ameri- 
can Fire Insurance Company March 31, 1886. In view of the prompt- 
ness with which Catharine and Vesta took action for the investigation 
and enforcement of their rights after hearing from Biggs in 1904, it 
is, to say the least, highly improbable that had they or either of them 
received an inkling as to those rights at an earlier date and after reach- 
ing years of discrétion, proceedings would not hâve been taken with 
equal promptness. The évidence shows that they were not, certainly 
before their marriage, in such financial condition as to render an as- 
sertion of their rights to the bounty intended for them by their grand- 
father a matter of indifférence. 

[4] Before considering the law of lâches it is proper to say that no 
statute of limitations applies either directly or by analogy to this suit. 
The bill is fîled to enforce payment of money charged by will on land 
as a legacy. No légal remedy exists for the enforcement of this charge, 
and as the exclusive right is in equity the statute of limitations is in- 
applicable. In Perkins v. Cartmell's Adm'r, 4 Har. 270, 42 Am. Dec. 
753, where it was held by the Court of Errors and Appeals of Dela- 
ware that a legacy charged on land is not within the statute of limita- 
tions, the court said : 

"Thèse statutes in their terms are conflned to actions at law, and do not 
extend to sults in equity. But courts of equity conslder themselves within 
their spirit and meanlng; and that sound poUcy and public eonveuience re- 
quire their adoption. Hence it is an established rule, that where the statute 
bars the légal remedy, it shall bar the équitable remedy in analogous cases, 
or in référence to the same subject matter, and where the légal and équitable 
claim so far correspond, that the only différence is, that the one remedy may 
be enforced in a court of law, and the other in a court of equity. • * * 
ïhe resuit clearly follows, that if no statute of limitation bars the case at 
law, the same, or the analogous case in equity Is not barred." 

But although no statute of limitations applies in terms or is applica- 
ble by analogy to a proceeding for the enforcement of a money charge 
on real estate, the court proceeded to say touching courts of equity: 

"Upon gênerai princlples of their own, independently of the statutes of lim- 
itation, they hâve always discountenanced lâches and neglect; and refused 
their aid to stale demands where the party has slept upon his right, or ac- 
quiesced for a great length of time. * * • The defence founded on pre- 
sumptions from lapse of time, is not peculiar to courts of equity. At common 
law, although as has been said, it was a rule that a right never dles ; pre- 
sumptions were always raised from lapse of time, independently of the stat- 
utes of limitation. » ♦ * The lapse of twenty years raises the presump- 
tion, that bonds, judgments, decrees, recognizances and other matters of rec- 
ord hâve been satisfied ; and unless repelled by circumstances explaining the 
delay, or by évidence of an acknowledgment of the debt within that perîod, 
the presumption is conclusive, and is a complète bar under the plea of pay- 
ment. A legacy charged upon land is within the same principle. No suffl- 
cient reason can be given for making any distinction in this resi>ect between 
It, and the case of a judgment or recognizance blnding on lands." 
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[5, 6] That the period of twenty years should in the absence o£ 
lâches or spécial equities requiring the bringing of suit earlier, be al- 
lowed for the institution of proceedings for the enforcement of such a 
charge against real estate was recognized by the Court of Errors and 
Appeals in the later case of Rice v. Pennypacker et al., 5 Houst. (Del.) 
279, 353, 354. It is unnecessary to ref er to other décisions. The com- 
mon law presumption of payment arising from the lapse of twenty 
years, to which courts of equity accord etïect, cannot defeat the com- 
plainants. That period could not begin to run until the $16,(XX3 charg- 
ed on the land became due and payable under the terms of the will, 
which did not occur until Edgar's death May 1, 1886. The bill was 
filed April 21, 1906, less than twenty years thereafter, and not only is 
there no scintilla of évidence that the whole or any portion of the 
charge has ever been paid, but the contrary bas been proved beyond 
controversy. Whatever niay be the rights of the présent holders of 
the farms as alleged bona fide purchasers for value, — a subject herein- 
after considered, — I do not think the complainants can be defeated on 
the ground of lâches. Lâches with respect to the bringing of suit is 
unreasonable and inéquitable delay in proceeding for the enforcement 
of a demand or right viewed in the light of the circumstances of the 
particular case. No rigîd rule as to lapse of time is applicable. It is 
essentially an équitable défense, and does not dépend, like the opéra- 
tion of a statute of limitations, upon the mère passage of time, but 
upon the equity or inequity of permitting the asserted claim or de- 
mand to be enforced. Halstead v. Grinnan, 152 U. S. 412, 14 Sup. Ct. 
641, 38 L. Ed. 495 ; Alsop v. Riker, 155 U. S. 44S„ 15 Sup. Ct. 162, 39 
h. Ed. 218; Galliher v. Cadwell, 145 U. S. 368, 12 Sup. Ct. 873, 36 L. 
Ed. 738 ; Lasher v. McCreery (C. C.) 66 Fed. 834, 841 ; Godkin v. Cohn, 
80 Fed. 458, 465, 25 C. C. A. 557; Sayers v. Burkhardt, 85 Fed. 246, 
29 C. C. A. 137 ; Wheeling Bridge, &c., Co. v. Reymann Brewing Co., 
90 Fed. 189, 195, 32 C. C. A. 571 ; Hanchett v. Blair, 100 Fed. 817, 827, 
41 C. C. A. 76; Ritchie v. Sayers (C. C.) 100 Fed. 520, 537. In Hal- 
stead V. Grinnan the court said : 

"The length. of time during which the party neglects the assertion of his 
rights, which must pass in order to show lâches, varies with the peculiar cir- 
cumstances of each case, and is not, like the matter of limitations, subject to 
an arbitrary rule. It is an équitable defence, controUed by équitable consid- 
érations, and the lapse of time must he so great, and the relations of the de- 
fendant to the rights such, that it would be inéquitable tô permit the plain- 
tif!: to now assert them, There must, of course, hâve been knovvledge on the 
part of the plaintiff of the existence of the rights, for there can be no lâches 
in falling to assert rights of which a party is whoUy ignorant, and whose 
existence he had no reason to apprehend." 

And in Galliher v. Cadwell it is said that the cases on lâches "pro- 
ceed on the assumption that the party to whom lâches is imputed has 
knowledge of his rights, and an ample opportunity to establish them 
in the proper forum." In view of the évidence the suggestion that there 
was actual lâches on the part of Catharine or Vesta or either of them 
is preposterous. 

[7] It is urged, however, by the défendants that even if it be as- 
surried that there was no lâches in fact on the part of the complainants. 
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no relief can be granted because, as is argued, Craven as trustée, and 
Stuckert, as guardian, represented both Catharine and Vesta and were 
guilty of lâches which was imputable to those children. This position 
is untenable. Many décisions bave been cited for the purpose of sup- 
porting it, but they bave no legitimate application hère. It is a well 
settled rule that whenever the right of action vested in a trustée is 
barred by the statute of limitations the right of the cestui que trust 
represented by him is also barred. Meeks v. Olpherts, 100 U. S. 564, 
569, 25 L. Ed. 735 ; Hill on Trustées, 267, 504. It may be and proba- 
bly is true that a similar principle of représentation applies to trustée 
and cestui que trust with respect to lâches, and that the lâches of the 
former during the continuance of the trust relationship will be imputa- 
ble to the latter. So far as Craven is concerned, it would in any as- 
pect that might be taken of the case be an extremely harsh application 
of the rule to hold that by reason of any failure on his part disclosed by 
the évidence to exécute the duties of his trust Catharine and Vesta 
should be prejudiced in their right to receive the amount charged un- 
der the will upon the farms for their benefit. He gave up and abso- 
lutely relinquished the trust he had assumed, as far as it vi'as possible 
to do so without a judicial discharge, and took a release as trustée 
from Edgar, Clarence and Oliver nearly six years before the death of 
Edgar, upon the happening of which the share of Catharine and Vesta 
first became payable, they only at that time being ascertained as Ed- 
gar's surviving children. If the doctrine of représentation applies to 
a purely équitable demand, and the crucial question relates to the ef- 
fect of lâches on the part of the person who has been constituted trus- 
tée, the lâches, to be imputable to the cestui que trust, must be lâches 
during the existence of the relation of trustée and cestui que trust. 
But it is unnecessary to décide the question whether in the view of a 
court of equity under the circumstances disclosed in this case that re- 
lationship could or should be recognized as subsisting at the time of 
Edgar's death. For whatever may bave been Craven's nonfeasance 
as trustée prior to Edgar's death, the sum of $16,000, charged on the 
farms, on the happening of that event became payable, not to Craven, 
but to Catharine and Vesta absalutely and free of ail trusts. The right 
to sue for its recovery was vested exclusively in them, and Craven was 
wholly without right or title, légal or équitable, to sue for or receive it. 
He could not hâve maintained suit for the principal before Edgar's 
death, for until then it was not payable ; and since it became payable by 
reason of his death it was payable exclusively to the children. Being 
under no duty and having no right after Edgar's death to enforce the 
charge, he could not be guilty of lâches in omitting to sue, and conse- 
quently there was no lâches to be imputed to Catharine and Vesta. 
Whether Craven omitted to do what he should bave donc during Ed- 
gar's life-time is an inquiry not pertinent to the question of représenta- 
tion with respect to the principal of the fund on or after his death. 
Craven was charged with the duty of raising out of or properly charg- 
ing upon the farms the provision for Edgar and his children. But the 
actual raising of the $16,000 out of the farms and its investment, or 
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the securing of the payment of that sum by mortgage or other appro- 
priate lien, however advantageous, was not necessary to the existence 
of the charge. That was created by the will in connection with the ap- 
praisement and the lack of personalty appUcable to it. His failure to 
perform thèse mandatory acts during Edgar's life-time could not fur- 
nish the basis of a suit by him against the owners or holders of the 
farms in which he could hâve represented and bound the interests of 
his cestui que trustent. It may be possible that had Catharine and 
Vesta, or somebody duly representing them, become seasonably aware 
of their rights, a suit might hâve been brought against Craven based 
upon his failure to perform the above mentioned mandatory acts. But 
such possibility of suit could not be substituted for their right, in the 
absence of lâches, to enforce the trust or charge against the land, for 
the performance of such acts by him was not essential to the existence 
or enforcement of their rights. In Brown v. Higgs, 8 Ves. 561, 574, 
Lord Chancellor Eldon af ter ref erring to sundry décisions said : 

"The princlple of that case, and ofl Hiehardson v. Chapman, whlch went 
to the House of Lords, and ail thèse cases, Is, that, if the power is a power 
whlch it is the duty of the party to exécute, made his duty by the réquisition 
of the will, put upon him as such by the testator, who has gi\'en him an in- 
terest extensive enough to enable him to discharge it, he Is a tru.stee for the 
exercise of the power, and not as having a discrétion, whether he will ex- 
ercise it, or not ; and the c-ourt adopts the princlple as to trusts ; and will not 
permit his négligence, accident, or other àrcumstances, to disappoint the 
interests of those for whase beueflt he is called upon to exécute it." 

Whether Craven's non-feasance with respect to the mandatory pro- 
visions referred to was calculated to préjudice purchasers of the farms 
is a question addressed, not to any fanciful représentation by him of 
Catharine and Vesta, but to the equities attending and growing out 
of the purchase. 

The contention that Stuckert as guardian of Catharine and Vesta 
was guilty of lâches imputable to them cannot be sustained. There 
is no évidence that he at any time knew or had heard of the charge 
on the farms in favor of Catharine and Vesta, Nor does it appear 
that he had knowledge of any facts which could serve as a basis for 
constructive or implied notice to him of the existence of such charge. 
There is no évidence that he was ever told or that he ever mentioned 
that either Catharine or Vesta had an interest in the estate of the tes- 
tator. Such knowledge or notice cannot be inferred from the fact 
that he was one of the appraisers of the farms. The duty of Hudson, 
Stuckert and Lynch under the will was at the proper time merely to 
appraise the farms. They had nothing whatever to do with the equal- 
ization of the shares, and the raising or charging of the share for 
•Edgar and his children or issue. Craven was exclusively charged 
with those duties. Nor did the performance of their duty by the ap- 
praisers in any way involve knowledge on their part or notice to them 
whether at that time there was any, and if so, what amount of per- 
sonalty included in the estate applicable to the equalization of shares 
or the payment of the share just specified. Stuckert was appointed 
guardian June 11, 1887, on the pétition of Edgar's widow; Catharine 
then being about nine years and four months old, and Vesta seven 



MATHIESON V. CEAVEN 381 

years and six months. The pétition in stating that each of the minors 

was entitled to "a personal estate of about the value of dollars ; 

and to real estate, situate in Saint George's Hundred of about the an- 
nual value of about two hundred dollars," clearly did not refer to 
the rights or interests of the minors under the will of the testator, 
but to their supposed rights or interests with respect to the Corner farm. 
Under the will they were not entitled to any real estate, but in the 
deed of July 18, 1885, for the Corner farm from Edgar and his wife 
to Oliver as trustée, which subsequently became ineffective under the 
terms of the trust, there was a provision for their taking real estate 
on certain contingencies. Further, the guardian was required to give 
bond in the pénal sum of only S2,000 for each of the minors, where- 
as if it had been known or had appeared that Catharine and Vesta 
were entitled to receive the amount of the charge in their favor 
under the will and the appraisement, amounting to $16,000, both the 
pétition and order for the appointment of the guardian would hâve 
been very différent. Thèse circumstances exclude, I think, any rea- 
sonable déduction of notice, actual or constructive, to Stuckert of the 
existence of the rights of Catharine and Vesta in the charge on the 
farms, and consequently of any lâches imputable to thera by reason 
of their relationship to their guardian. But further, Stuckert could 
not hâve represented the two children before his appointment as 
guardian, under any aspect of the case. And such appointment was 
made considerably less than twenty years before the filiiig of the bill. 
[8] There being no lâches, actual or imputed, on the part of Catha- 
rine and Vesta, or either of them, and the bill having been filed with- 
in twenty years after the charge on the farms became payable to them, 
and no part of the same having been paid, the question is now 
presented whether the défendants holding the farms are purchasers for 
value without notice and as such entitled to protection against the en- 
forcement of the charge. At one time I had a strong impression that 
with the exception of Biggs they were so entitled to protection; but 
a full reargument of the case on this point and careful reflection hâve 
wholly removed that impression. The proposition advanced on be- 
half of the complainants, however, that the recording of the will and 
the varions deeds, mortgages and other muniments of title was per se 
notice to the world, and therefore to the défendants, of their contents, 
I am not prepared to sustain. The statutes of Delaware provide for 
the recording of wills, and deeds concerning lands and tenements; 
in the former case declaring that the record or an office copy thereof 
"shall be sufficient évidence in respect to both real and personal es- 
tâtes," and in the latter that the record or an office copy thereof "shall 
be sufficient évidence." The statutes nowhere déclare that such record 
or copy is per se notice to the world or any individual of the contents 
of the document recorded. Such an idea is not warranted either by 
the language or obvitjus purpose of the statutes. It is provided witîa 
respect to a deed concerning lands and tenements that if it be not duly 
recorded within three months (formerly a year) after its exécution 
and delivery it "shall not avail against a subséquent fair créditer, mort- 
gagee or purchaser for a valuable considération utiless it shall appear 
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that such créditer when giving the crédit, or such mortgagee or 
purchaser when advancing the considération had notice of such 
deed."_ Section 17, c. 83, Del. Rev. Code. The object of this 
provision is the pnotection of subséquent bona fide creditors, 
mortgagees and purchasers for value, against prior deeds by re- 
quiring their grantees within a reasonably short time to hâve them 
recorded in public offices where the record of their contents will be 
readily accessible to ail persons using reasonable and ordinary care 
and diligence in the examination of titles. The provision of law re- 
lating to the recording of wills does not prescribe any period within 
which they shall be recorded as above set forth in the case of deeds, 
but in both cases the purpose of the recording is the same. Wade in 
his work on the Law of Notice, § 96, in référence to American regis- 
try and recording acts says: 

"They are intended to furnish the best and most easlly accessible évidence 
of the titles to real estate, to the end that those desiring to purchase may 
be fuUy informed of instruments of prior date, affecting the subject of their 
contemplated purchases." 

[9] I am satisfied that the owners or holders of the Homestead, 
Capelle and Corner farms at the time they purchased and took title 
to the same were chargeable with notice or knowledge of the existence 
of the charge thereon in favor of Catharine and Vesta. Clearly it 
would hâve been gross négligence on the part of any one compétent 
and undertaking to examine the title to and charges or incumbrances, 
if any, on the farms, not to hâve carried his examination back at 
least twenty years from the date of search; especially in view of the 
fact that the common law presumption of payment does not arise 
until the expiration of that period. 

The défendant Biggs, who holds the Homestead farm, claims title 
thereto immediately under the sherifï's deed to him executed December 
9, 1903, pursuant to a sale under the mortgage of Oliver Jamison and 
wife to the State of Delaware, dated April 21, 1888. This mortgage 
was executed about fifteen years and seven months before the deed 
under which the présent hoîder immediately claims title, and refers to 
the real estate covered by it as being the same premises conveyed by 
Biggs to Oliver June 29, 1885, by deed recorded, etc. That deed re- 
fers expressly, as has appeared, to barring the entail under the will 
of the testator. The défendants Lawrence Lofland and Martha Lof- 
land, who hold the Capelle farm, claim title thereto immediately under 
a deed from John A. Harris, Jr., and wife to them executed March 
2ù, 1902, and mediately under a deed from Clarence Jamison and 
wife to John N. McCrone, executed October 27, 1885, which last men- 
tioned deed was executed sixteen years and five months before the deed 
under which the présent holders immediately claim title, and refers to 
the real estate conveyed by it as being the same premises conveyed, inter 
alia, to Biggs by Oliver, Clarence and Edgar, "to bar the several estâtes 
tail therein mentioned and this conveyance being executed to complète 
the same and put the f ce simple title of the above described premises in 
the said Clarence Jamison." The défendant Eliza C. Green, who holds 
the Corner farm, claims title thereto immediately under a deed from 
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Louis M. Hass and wife and Henry A. Hass and wife to her executed 
March 6, 1905, and mediately under the sheriff's deed to Charles F. 
Perot, executed June 12, 1893, pursuant to a sale under the above rnen- 
tioned mortgage of Edgar JamisOn and wife to American Fire In- 
surance Company, dated March 31, 1886. This mortgage was executed 
less than nine years before the deed under which the présent holder 
immediately claims title, and refers to the real estate covered by it 
as the same land v/hich Biggs granted and confirmed unto Edgar Jam- 
ison June 29, 1885, by deed duly recorded, &c. This deed, as before 
stated, expressly refers to the barring of the entail under the will of 
the testator mentioned in the deed of the same date to Biggs from 
Edgar, Clarence and Oliver and their wives. AU the deeds, mortgages, 
judgments, writs, pétitions, orders or decrees constituting links in the 
chain of title of the holders of the Homestead farm, the Capelle 
farm and the Corner farm, are matters of record in New Castle Coun- 
ty open to inspection by ail interested in them. The holders of the 
three farms are obHged to and do claim and trace title under the will. 
In 2 Redfield on Wills, 210, it is said: 

"It seems to be well settled that where lands are held by subséquent bona 
fide purchasers for value, but wbo are obllged to trace title tbrougli a devise, 
whereby a charge is created upon the lands for the payment of legacies, 
sucb, purcbasers vcill be constructively affected witb notice ot such cliarge, 
and equity will enforce it upon the lands in their hands." 

In Pomeroy's Eq. Juris. § 626, it is said : 

"Wherever a purchaser holds under a conveyance, and is obllged to make 
out his title through that deed, or through a séries of prlor deeds, the gêner- 
ai rule Is flrmly established that he bas constructive notice of every matter 
connected wlth or afCecting the estate which appears, either by description of 
paities, by récital, by référence, or otherwise, on the face of any deed which 
forms an essential link in the chain of instruments through which he must 
dérive his title." 

[10] In the case under considération, while the will provided for 
a charge on the farms, such charge was to be only to the extent to 
which the share intended for Edgar and his children or issue could 
not be paid out of the personalty belonging to the estate on hand on 
the attainment of his majority by the youngest son who should live 
so long and the appraisement of the farms. But the matters of rec- 
ord were of such a character as to put the proposed purchasers, in 
the absence of culpable négligence, upon inquiry which, if pursued 
with reasonable care and diligence, could not hâve failed to acquaint 
them with the existence of the charge in question, or at least to deter 
them from purchasing save consciously at their péril. Had there 
been any proper examination of title and search for incumbrances, 
express référence to the supposed estate tail under tiie will would hâve 
been discovered in the chain of title only fifteen years and seven 
months before the deed to Biggs, sixteen years and five months before 
the deed to the Loflands, and in less than nine years before the deed 
to Eliza C. Green. In view of such express référence it would hâve 
been gross négligence not to examine the provisions of the will, duly 
recorded, and to find that the testator devised the three farms to 



384 228 FEDERAL REPORTER 

Craven, — the death o£ Albert during the life-time of the testator there- 
tofore appearing in the deeds constituting the chain of title, — in trust 
to raise out of or charge upon the farms the provision intended for 
the benefit of Edgar and his children or issue, and to find that such 
charge should exist to the extent to which such share for Edgar and 
his children or issue could not be paid out of the personalty, and to 
find that on the attainment of his majority by the youngest son of 
the testator who should live so long an appraisement was to be made 
of the farms, which appraisement was to enter into the computation 
of the amount of the above mentioned share. Knowledge of thèse 
provisions in the will would inevitably hâve suggested the pursuit of 
several inquiries essential to the protection of the proposed purchasers. 
Being chargeable with knowledge from the face of the will that 
Craven was to hâve an appraisement of the farms made, and that the 
share intended for Edgar and his children or issue was to be a charge 
upon the farms except in so far as personalty belonging to the estate 
was applicable to it, and that such share was to go on the death of 
Edgar to his children or issue, there was a duty to make certain in- 
quiries on thèse points which could not be omitted in the exercise of 
due care and diligence on the part of the proposed purchasers or the 
attorneys representing them. To ascertain whether an appraisement 
of the farms had been made, the most natural and obvions course was 
to communicate with Craven on the subject, who, on the face of the 
will, was charged with the duty of having the appraisement made. 
To ascertain whether there was any personalty of the estate applicable 
to the share intended for Edgar and his children or issue, the most 
natural and obvions course was to examine the records in the office 
of the register of wills, which would hâve resulted in disclosing the 
fact that there was no personalty whatever applicable to such share. 
To ascertain whether Edgar left children to survive him, the most 
natural and obvious course was to communicate with Craven, Edgar's 
widow, or the members of the Jamison family. Had this course been 
pursued in ail human probability the existence and whereabouts of 
Catharine and Vesta would hâve been ascertained. It does not ap- 
pear that any attempt was so made or in any other manner to discover 
their existence prior to 1904, when it was discovered by Biggs through 
information from Oliver; and it does not appear that if proper ef- 
fort had been made their existence would not hâve been ascertained 
at a much earlier period. Biggs in his testimony throws no light on 
this subject. The purchasing défendants are chargeable with knowl- 
edge or notice of those facts of which they or their attorneys could 
not bave remained in ignorance save through an omission to observe 
any proper degree of care and diligence. Pomeroy states (Vol. S, 
§27): 

"Knowledge of facts which would put a person of ordlnary prudence and 
diligence on Inquiry Is, In the eyes of the law, équivalent to a knowledge of 
ail the facts which a reasonably diligent laqulry would disclose." 

In Simmons Creek Coal Co. v. Doran, 142 U. S. 417, 437, 12 Sup. 
Ct. 239, 246 (35 L. Ed. 1063), the court quoted with approval tlie 
following rule stated by the Virginia Court of Appeals : 
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"Purchasers are bound to use a due degree of caution In making thelr 
purchases, or they will not be entltled to protection. Caveat emptor is one of 
tbe best settled maxims of the law, and applies exelusively to a purchaser. 
He must take care, and make due inquirles, or he may not be a bona flde pur- 
cbaser. He is bound not only by actual, but also by constructive notice, 
which is the same in its effect as actual notice. He must look to the title 
papers under which he buys, and is charged with notice of ail the facts ap- 
pearing upon thelr face, or to the knowledge of which anything there ap- 
pearlng will conduct hlm. He has no rlght to shut hls eyes or bis ears to 
the inlet of information, and then say he is a bona flde purchaser without 
notice." 

In Northwestern Bank v. Freeman, 171 U. S. 620, 629, 19 Sup, 
Ct. 36, 39 (43 L. Ed. 307), the court said : 

"A purchaser is charged with notice of every fact shown by the records, 
and is presumed to know every other fact which an examiuation suggested 
by the records would hâve disclosed," 

In Ochoa v. Hernandez, 230 U. S. 139, 164, 33 Sup. Ct. 1033, 1042 
(57 L. Ed. 1427), the court said: 

"It is a famlliar doctrine, universally recognized where laws are in force 
for the reglstry or recording of instruments of conveyance, that every pur- 
chaser takes bis title subject to any defects and infirmitles that may bo 
ascertained by référence to bis chain of title as spread forth upon the public 
records." 

Hall V. Living-ston et al., 3 Del. Ch. 348, cited by the défendants, 
is not in point hère, for the reason that the trust which it was sought 
to establish against land held by a subséquent purchaser for value 
was of a paroi or oral nature, created by his vendor in favor of the 
complainant, the trust not being disclosed or suggested either in the 
deed by which the vendor acquired title or in that to the subséquent 
purchaser for value. The matter relied on as notice to the purchaser 
of the existence of the trust was wholly dehors the deeds or their 
record, consisting of oral suggestions to the purchaser by third per- 
sons; one of them being "a mère vague suspicion" thrown out dur- 
ing a conversation "directed to another point," and the other the ex- 
pression of "only vague and indefinite suspicion, pointing to nothing, 
and in itself carrying no notice." The Chancellor naturally held that 
the évidence showed "at most, a want of extrême caution." In de- 
claring that the purchaser could not be afifected with notice of the 
trust uniess the facts were so clear and undoubted as to make it fraud- 
ulent in him afterwards to take and hold the property, the court 
indulged in language uncalled for by the facts and in conflict with 
the American doctrine of notice arising from registry or recording as 
appears from the décisions and text books above cited, which are 
wholly at variance with the proposition that mala fides on the part of 
a subséquent purchaser for value is necessary to affect him with notice 
of the existence of a prior trust or equity, disclosed or suggested in 
the deeds through which he is compelled to trace his chain of title. 
United States v. Détroit Lumber Co., 200 U. S. 321, 26 Sup. Ct. 282, 
50 L. Ed. 499, was also a case in which it was sought to establish no- 
tice, not from anything appearing or suggested on the face of any 
deed or its record, but solely from extraneous facts. No record sug 
228 F.— 25 
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gested any înfirmity of title or anything to put a proposed purchaser 
upon inquiry, and the court declared in substance that to affect the 
purchaser for value with notice the question was not, whether he had 
the means of obtaining and might by prudent caution hâve obtained 
knowledge of the fact, but whether not obtaining it was the resuit 
of gross or culpable négligence. This case does not, however, in any 
degree impair the force of the later case of Ochoa v. Hernandez, 230 
U. S. 139, 164, 33 Sup. Ct. 1033, 1043 (57 L. Ed. 1427), in which it 
was declared, as above stated, that "where laws are in force for the 
registry or recording of instruments of conveyance * * * every 
purchaser takes his title subject to any defects and infirmities that may 
be ascertained by référence to his diain of title as spread forth upon 
the public records." 

The défendant Biggs contends that even were it true, which he dé- 
nies, that by reason of his participation in the conveyancing for the 
purpose of barring the supposed entail, in which référence was made 
to the will, he was charged with notice of its contents, he is neverthe- 
less a purchaser from a bona fide purchaser and consequently is enti- 
tled to protection. This position cannot be maintained, as he became 
purchaser under a sheriff's sale under the mortgage of Oliver and his 
wife to the State of Delaware, dated April 21, 1888, which refers to 
the deed from Biggs to Oliver of June 29, 1885, expressly referring to 
the barring of the supposed entail under the will. 

It is argued that as the testator constituted Craven trustée, he thereby 
endorsed him to ail whom it might concern as one fuUy compétent and 
willing to discharge his fiduciary duties, and theref ore that purchasers 
of the farms without actual knowledge of dereliction on Craven's part 
should be protected against Edgar's children claiming under the will. 
This contention, whatever may be its plausibility, is unsound. It could 
be made equally with respect to ail trustées appointed by deed or will, 
and if carried to its logical resuit it would présent the reductio ad ab- 
surdum that négligent or careless purchasers who by reason of inat- 
itention or indifférence failed to ascertain the condition of the property 
purchased by them should be protected as against wholly innocent ob- 
jects of the testator's bounty. The statement of the proposition is its 
réfutation. 

It would seem that approximately the same degree of care and inves- 
tigation might reasonably be expected to be observed by the défendants 
for the purpose of ascertaining whether the land sought to be acquired 
was clear of charges, as by the complainants, who, in the absence of 
definite information acted merely on surmise based upon the communi- 
cation from Biggs, in ascertaining whether they had an interest in such 
tand. But however this may be, tlie exercise of only a reasonable de- 
gree of care and diligence was ail that was necessary to acquaint them 
with the facts learned by the complainants. 

[11] An essential différence between the situation of the défendants 
and that of the complainants is that while the former were put upon 
inquiry the latter were not. The recording or registry of a deed or other 
instrument relating to land is constructive notice of its contents to ail 
persons subsequently dealing with the title, but it does not so operate 
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with respect to third persons not so dealing and innocently ignorant of 
any rights which may be affected by such deed or instrument. As de- 
clared in Foster v. Mansfield, Coldvvater, &c., Railroad, 146 U. S. 88, 
99, 13 Sup. Ct. 28, 32 (36 L. Ed. 899), "If a person be ignorant of 
his interest in a certain transaction, no négligence is imputable to him 
for failing to inform himself of his rights." This statement, of course^ 
assumes innocent ignorance, as in the case of Edgar's children. 

There being absolute innocence and a total absence of lâches on the 
part of Catharine and Vesta, and culpable négligence on the part of the 
présent owners or holders of the farms in omitting to pursue obvious 
inquiries suggested on the face of the public records, making them 
chargeable with notice of the rights of Edgar's children in the premises, 
the complainants are entitled to a decree. An apportionment of the 
amount due and payable to the complainants as between the three 
farms is readily made. Their aggregate value determined by the ap- 
praisement made by Hudson, Stuckert and Lynch is $48,000, and no 
personalty having been applicable to the share intended for Edgar dur- 
ing his life-time and his children or issue after his death, $16,000, be- 
ing one-third of the aggregate valuation, is chargeable upon the three 
farms as the amount payable to Catharine and Vesta in equal shares 
on the death of their father May 1, 1886. After deducting $16,000 
from the total valuation of $48,000, the sum of $32,000 is left, repre- 
senting what must be taken as the net value of the three farms for the 
purposes of equalization and apportionment, to be equally divided be- 
tween Clarence and Oliver. For those purposes $10,666.66, being one- 
third of the total net value of the real estate represents the average net 
value of each of the three farms. The Homestead farm which was ap- 
praised at $22,000 represents $11,333.33 more than its net value for 
the purposes of equalization and apportionment. The Capelle farm 
which was appraised at $14,000 represents $3,333.34 more than its net 
value for the above purposes. The Corner farm which was appraised 
at $12,000 represents $1,333.33 miore than its net value for those pur- 
poses. The excess of the aggregate of the sums at which the three 
farms respectively were appraised over the aggregate amount of their 
net value for the purposes of equalization and apportionment amounts, 
and necessarily must amount, to the sum of $16,000, which became 
payable to Edgar's surviving children under the provisions of the will 
and the appraisement. This sum must be declared chargeable against 
the three farms respectively as follovvs : On the Homestead farm $11,- 
333.33, on the Capelle farm $3,333.34, and on the Corner farm $1,333.- 
33, thèse respective sums to bear interest at the rate of six per cent, per 
annum from May 1, 1886, until the principal be paid. But as thèse 
respective sums with interest represent ail which became due and pay- 
able to Edgar's surviving children, and as Vesta and her husband were 
by amendment dropped eut of the case and hâve not since become par- 
ties to it by intervention or in any other manner, the complainants in 
right of Catharine P. Mathieson are entitled to receive only one-half 
of the above mentioned sum of $16,000, distributed as follows : $5,- 
666.66 on account of and as charged against the Homestead farm, 
$1,666.67 on account of and as charged against the Capelle farm, and 
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$666.67 on account of and as chargée! against the Corner farm, together 
with interest thereon as above mentioned. The complainants are en- 
titled to a decree declaring the above mentioned sums of $5,665.66, 
$1,666.67 and $666,67 charges upon the Homestead farm, the Capelle 
farm and the Corner farm respectively, payable to the complainants in 
right of Catharine P. Mathieson, together with interest as above men- 
tioned ; and providing that in case the owners of the said farms, or any 
of them, shall make default for the period of sixty days next following 
the date of the decree in paying to the complainants the sum or sums 
charged against the farm or farms of the owner or owners so making 
default, a trustée, to be appointed by the court, shall expose and sell 
such farm or farms at public sale in Ûie manner and at the time and on 
the terms and conditions to be prescribed by the court for the satisfac- 
tion of the sum or sums due, charged and payable out of such farm or 
farms, and shall pay into court the net proceeds of sale, to be applied 
and disposed of under the order and direction of the court; and re- 
serving to the court jurisdiction of this suit and the right to make f rom 
time to time such further orders and decrees therein as may be nec- 
essary to efifectuate its object and as to justice shall appertain. The 
bill must be dismissed as against ail défendants other than the owners 
of the three farms. Let a decree in accordance with this opinion be 
prepared and submitted. 



In re R. H. PENNINGTON & CO. 
(District Court, W. D. Kentucky, at Owensboro. November 9, 1915.) 

1. Bankkuptct <®=»16 — Jurisdiction of Courts of Bankecptct — Principal 

Place of Business. 

Under Bankr. Act July 1, 1898, & 541, § 2 (1), 30 Stat. 545 (Comp. St. 
1913, § 9586), providing tbat courts of bankruptcy sball hâve jurisdic- 
tion to adjudge persons bankrupt who bave had tbeir principal business, 
reslded, or bad tbeir domicile wlthin tbelr respective territorial jurlsdic- 
tlons for the preceding six montbs or the greater portion tbereof, where 
a corporation had offices In several eltles, nelther its articles of Incorpora- 
tion nor the fact that the larger amount of its property was located in 
one of such clties was conclusive as to its principal place of business, and 
this was an opeu question, to be determlned by the facts. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dlg. 
<S=3l6.] 

2. Bankruptcy ®=547 — Voluntart Peoceedings — Objections by Crbditors. 

While credltors may contest any pétition in involuntary bankruptcy, 
no provision Is made for contesting a voluntary pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 41, 42; 
Dec. Dig. <S=»47.] 

3. Bankruptcy ®=>18 — Jurisdiction of Courts of Bankruptcy — Proper 

District for Pboceedings. 

A corporation, whose articles of incorporation sbowed that its domicile 
and place of résidence was in O., In the Western district of Kentucky, 
had offices In différent clties. Certain credltors filed a pétition In invol- 
untary bankruptcy in Indiana, but before the return day the corporation 
filed a voluntary pétition In the Western district of Kentucky. Held, 

®=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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that the mère filing of the Involuntary pétition did not glve jurlsdictlon 
to the Indiana court, and the burden of proof was on the petitloning' 
creditors to show to the satisfaction of the Kentucky court that the 
corporation's principal place of business was in Indiana, and where they 
failed to do this the court for the Western district of Kentucky would 
take jurisdiction, especlally as the jurisdiction of that court, depending 
upon domicile or résidence, was clearly established, whlle the location 
of the corporation's place of business was doubtful, and moreover It 
would seem that a voluntary proceeding takes precedence over an in- 
voluntary proceeding, unless the involuntary proceeding is first heard or 
bas gone to an adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 22; Dec. 
Dig. <S=18.] 

In Bankruptcy. In the matter of R. H. Pennington & Co., a cor- 
poration, bankrupt. On hearing on voluntary pétition, opposed by 
certain creditors. Adjudication granted. 

Isidor Kahn, of Evansville, Ind., for petitioning creditors. 

W. P. Sandidge, of Owensboro, Ky., for R. H. Pennington & Co. 

EVANS, District Judge. On November 4, 1915, the pétition in 
this case was filed by R. H. Pennington & Co. It is a corporation or- 
ganized under the laws of Kentucky, and in fiUng its pétition it acted in 
obédience to a resolution passed by its board of directors. Pursuant 
to section 539 of the Kentucky Statutes, in April, 1903, it filed arti- 
cles of incorporation in the clerk's office of the Daviess county court, 
in one of which articles it was specified that : 

"The principal office and place of business of said eompany should be 
Owensboro, Daviess county, Ky." 

On the 6th its pétition, in due course, was presented to us for an 
adjudication. Shortly afterwards on that day Mr. Kahn, of Evans- 
ville, communicated with the clerk by téléphone, inquiring when the 
matter would be heard, and asking that it be postponed until the 9th 
inst., saying that hé was much engaged in the trial of a case which 
was then in progress at Evansville, and which could not be concluded 
until the 8th. He was advised that the pétition would be set for 
hearing on the morning of the 8th, unless arrangements could be made 
between himself for the petitioning creditors in a pétition which he 
said had been filed in Evansville, and the counsel for the petitioner 
hère, who lived at Owensboro,- Ky. No arrangements seem to bave 
been made between them, for the counsel of both appeared hère on 
the 8th at the opening of the court, and it then developed, as shown 
by the papers then filed and the motion then made by Mr. Kahn and 
his associate, Mr. Anderson, in behalf of the creditors who had filed 
the pétition at Evansville, tliat on the 2d an involuntary pétition in 
bankruptcy had been filed by Harding & Fuller, the Evansville Pack- 
ing Company, and the Speed Printing & Publishing Company, tliree 
creditors of R. H. Pennington & Co., in the District Court of the 
United States for the District of Indiana at Evansville, in which those 
creditors had alleged that said R. H. Pennington & Co. had committed 
certain acts of bankruptcy, and in which pétition upon those grounds 
they had prayed that said corporation be adjudicated bankrupt. There- 
upon the said petitioning creditors insisted that there should be no 
adjudication in this case hère, because of the previous pendency of 
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their pétition in învoluntarj' bankruptcy filed in the District Court of 
Indiana. At the hearing it was stated by Mr. Kahn, of counsel in the 
latter case, in answer to our inquiry, that the return day fixed in the 
subpœna issued upon the pétition filed in Evansville was November 
12th. In this situation, and upon the issues made as stated, the tes- 
timony was heard, mainly upon the issue as to what was the principal 
place of business of R. H. Pennington & Co. 

[1] Without undertaking to state the détails of the testimony, it 
will suffice to say that the corporation was organized in April, 1903, 
and then commenced business in Owensboro, Ky., and probably in 
Henderson, Ky., as well. Subsequently a large part of its business 
was conducted in the city of Evansville, Ind. ; but while the prési- 
dent of the corporation now lives in Evansville, its secretary lives 
in Owensboro, Ky., and its vice président in Henderson, Ky. Where 
the directors réside, or who they are, was not shown. Ail of the 
meetings of the directors and ail the meetings of the stockholders hâve 
been held in Owensboro, Ky. The principal books of the corporation 
hâve been kept there, ail its dividends were declared and paid there, 
and, although it continued business at Owensboro, it had branches in 
Henderson, Ky., Evansville, Ind., and also in St. Louis, Mo. It ap- 
pears from the schedules filed in this court with the pétition of R. H. 
Pennington & Co. that the larger amount of its "property" was lo- 
cated in Evansville, Ind., though that fact of itself is not material, 
except as it may or may not indicate where the "principal place of 
business" of the company is located. Upon ail the testimony we hâve 
reached the conclusion that its principal place of business is at Owens- 
boro, Ky. If there were any doubt upon the testimony, we should 
be inclined to think that the proper course would be to yield to the 
provisions of the articles of incorporation in determining where the 
corporation's principal place of business is, although the fact that such 
articles fix a named city as the principal place of business is not al- 
ways conclusive of the question. Under the Bankruptcy Act the ques- 
tion should be treated as an open one, to be determined by the facts. 
Consequently we hâve heard and considered ail the testimony offered, 
and bave reached the conclusion already stated. Among the author- 
ities examined in this connection are 1 Loveland on Bankruptcy (4th 
Ed.) pages 404, 405, and cases cited. 

Bankr. Act, § 2 (1), empowers a District Court to adjudge any per- 
son a bankrupt who, being unable to pay his debts, bas had bis place 
of business, or bas resided or had his domicile, within its territorial 
jurisdiction for the preceding six months or tlie greater portion there- 
of . Section 4 (a) provides that : 

"Any person, except a municipal, rallroad, Insurance, or banldng corpora- 
tion, shall be entltled to the beneflts of this act as a voluntary bankrupt." 

Section 4 (b) provides that : 

"Any natural person, except a wage earner or a person engaged chlefly In 
farming or the tlllage of the soil, any unincorporated company, and any 
moncyed, business, or <!ommerelal corporation, except any municipal, rallroad, 
Insurance, or banking corporation, owing debts to the amount of one thousand 
dollars or over, may be adjudged an involuntary bankrupt." Comp. St. 
1913, § 9588. 
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Section 59 (a) provides that : 

"Any qualified person may file a pétition to be adjudged a voluntary 
bankrupt." Oomp. St. 1913, § 9643. 

[2] While creditors may contest any pétition in involuntary bank- 
ruptcy, no provision is made for contesting a pétition in voluntary 
bankruptcy. In re Ives, 113 Fed. 911, 51 C. C. A. 541, 7 Am. Bankr. 
Rep. 692. 

[3] Under the statutory provisions referred to the debtor filed its 
voluntary pétition in this court, as it had the unquestionable right to 
do, inasmuch as it had resided and had its domicile in this district 
at ail times since April, 1903. Whether or not the District Court for 
the District of Indiana had jurisdiction of the pétition in involuntary 
bankruptcy filed on November 2d depended altogether, as we take it, 
upon whether the debtor's principal place of business vvas at Evansville, 
Ind. That appears to be the sole ground upon which jurisdiction of 
the pétition filed there could be based. But the pétition there was 
filed first; and it bas been argued that the District Court there had first 
acquired jurisdiction by the filing there of the pétition in involuntary 
bankruptcy. The mère filing of the pétition, however, does not give 
jurisdiction, nor establish facts upon which jurisdiction may dépend. 
In a contest hère over the matter the burden of proof must be upon 
the petitioning creditors in the proceeding there to show to the sat- 
isfaction of the court that the debtor's principal place of business was 
in Evansville, inasmuch as the articles of incorporation, prima facie, 
show that the domicile and place of résidence of the debtor is and 
has always been at Owensboro, Ky., as fixed in those articles. The 
creditors who are opposed to having the adjudication made in this 
case, and who had filed the pétition in involuntary bankruptcy at 
Evansville, Ind., hâve failed to show to our satisfaction that the debt- 
or's principal place of business, within the meaning of the Bankruptcy 
Act, is at Evansville. Hence we think this court has jurisdiction over 
the Kentucky corporation. 

There is another considération. Any debtor has the right to file a 
pétition in voluntary bankruptcy if he is unable to pay his debts. This 
right has been exercised in this case, and it has been frequently de- 
cided that a voluntary proceeding, by the debtor takes precedence over 
an involuntary proceeding, unless the latter is first heard or has gone 
to an adjudication. In re Waxelbaum, 98 Fed. 589, 591 ; In re Stegar, 
113 Fed. 978; Collier on Bankruptcy (lOth Ed.) page 766; In re 
Lachenmaier, 203 Fed. 32, 121 C. C. A. 368. See, also, the somewhat 
analogous case of Burdick v. Dillon, 144 Fed. 737, 75 C. C. A. 603. 

The précise question before us, unlike cases heretofore decided, is 
in a contest between a voluntary and an involuntary proceeding, both 
of which are not pending in the same district, and has not, so far as 
we can find, been adjudicated. But we are strongly inclined to think, 
with Judge Brown in Re Waxelbaum, 98 Fed. 591, and Judge Jones 
in the Case of Stegar, 113 Fed. 978, and with the elementary author- 
ities, such as Collier on Bankruptcy (9th Ed.) page 766, that the vol- 
untary pétition should take precedence, as there can be a prompt ad- 
judication — relief which is also sought in the involuntary case — and 



392 228 FEDERAL KEPOUTEB 

we have the assurance that certainly that jurisdiction which dépends 
upon domicile or résidence has been clearly established, while that 
which dépends upon the location of the debtor's place of business is, 
to say the least, doubtful. 

We have been referred also to section 32 of the Bankruptcy Act 
(Comp. St. 1913, § 9616), and to General Order No. 6 (89 Fed. v,_32 
C. C. A. v), prescribed by the Suprême Court, and both may be im- 
portant ; but as we hear the case hère first, and have no doubt of our 
jarisdiction, and as ail want an adjudication, we think no action need 
be taken under those provisions. Upon the whole, while regretting 
that the burden of the administration of this estate will be imposed 
upon this court, instead of that in Indiana, we have concluded that 
it is our duty to take jurisdiction upon the two separate grounds: 
First, that this is a voluntary pétition by the debtor, the résidence and 
domicile of which are clearly and certainly in tliis district, where the 
question is first heard, and can be first determined ; and, second, that, 
upon the testimony, we have found that the principal place of business 
of the debtor, within the proper meaning of that term, as used in 
the Bankruptcy Act, is Owensboro, Ky. 

There will therefore be an adjudication of bankruptcy in this case. 



POSTAL TELE GRAPH-C AELE CO. v. INGRAHAM et aL 

(District Court, D. Maine. December 11, 1915.) 

No. 744. 

1. TeLEGRAPHS and TELEPHONES (S=>10 — USE OF STEEETS — PERMITS. 

Where a permit for tlie érection and maintenance of telegraph pôles 
and wiree in a street was not signed by the mayor and aldermen of the 
clty, or a majorlty of them, but Jsy the clerk in their behalf, any irregu- 
larity therein was made good by acquiescence in the use of the street for 
25 years. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dlg. 
§ 6; Dec. Dig. <S=»10.] 

2. Tei.egraphs and Téléphones ®=>10 — Use op Stbeets — Permits — "Fran- 

chise." 

A permit granted by tlie mayor and aldermen of a clty for the érec- 
tion of telegraph pôles and wires in a street, and duly made use of, though 
granted without any légal considération being paid therefor and in gênerai 
terms without any limlt, is not revocable at will, but constituted a fran- 
chise which is assignable, and could not be terminated or substantially 
modifled, except for good cause. See Owensboro v. Cumberland Téléphone 
& Telegraph Co., 230 U. S. 58, 33 Sup. Ct. 988, 57 L. Ed. 1389. 

[Ed. Note. — For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 6; Dec. Dig. ©=>10. 

For other définitions, see Words and Phrases, First and Second Séries, 
Franchise.] 

3. Telegraphs and Téléphones ®=>10 — Use ov Streets — Powers of Citt 

COUNCIL. 

The reasonableness of an order of the mayor and aldermen of a city 
requiring telegraph wlres to be placed underground may and should be 

KgsaFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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determlned, not only by exlsting conaitions, but by conditions ihe exist- 
ence of which can be foreseen, or by référence to comlng demanda which 
are apparent. 

[Ed. Note.— For other cases, see Telegrapbs and Téléphones, Cent. Dig. 
§ 6; Dec. Dig. «S^slO.] 

In Equity. Suit by the Postal Telegraph-Cable Company against 
William M. Ingraham and others. Decree for complainant. 

Woodman & Whitehouse and Arthur Chapman, both of Portland, 
Me., for complainant. 

James A. Connellan, Corp. Counsel, of Portland, Me., for défend- 
ants. 

FUTNAM, Circuit Judge. The respondents named herein are al- 
leged to hâve been the mayor and aldermen of the city of Portland, 
and to hâve had gênerai jurisdiction of the matters to which this 
bill relates. On the 2d day of August, 1915, the board of mayor and 
aldermen of the city of Portland passed the follovi^ing order; 

"City of Portland, Maine. In Board of Mayor and Aldermen. 

"August 2, 1915. 
"It is hereby ordered tbat ail permits for the construction and maintenance 
of pôles and wires upon the public highway and street known as St. John 
Street, betweeu i'arlî avenue and Dauforth street, heretofore issued and given 
by the municipal officers of the city of Portland to the Postal Telegraph- 
Oable Company, be and the same are hereby revoked, and the Postal Tele- 
graph-Cable Company is hereby ordered to remove ail said pôles and wires 
now maintained or in process of construction upon said St. John street, be- 
tween Park avenue and Danforth street. Said removal of said pôles and 
wirqs to be made and completed within 60 days from the date of the grant- 
ing of a permit to said Postal Telegraph-Cable Company to lay conduits for 
the carrying of pipes, wires, and cables under the surface on the easterly 
side of St. John street, between Park avenue and Danforth street; such 
laying of said conduits for the carrying of pipes, wires, and cables beneath 
the surface of the street to be subject to the apiu'oval of the commissloner of 
public Works and to the city electrician of the city of Portland: Provided, said 
Postal Telegraph-Cable Company makes application for such permit within 
7 days after the date of the iiassage of this order; and provided, that said 
pôles and wires be entirely removed and said conduits for carrying said 
pipes, wires, and cables Installed and completed within 60 days from the 
granting of said permit; and provided, furtber, that the first work done in 
the laying of said conduits for carrying the said pipes, wires, and cables be 
in the section of St. John street from the end of the présent paving to the 
offices of the Maine Central Eailroad now under process of construction. If 
the said Postal Telegraph-Cable Company does not make application for a 
permit to place their or its pipes, wires, and cables underground, and to in- 
stall conduits for said pipes, wires, and cables underground, then said removal 
of said pôles and wires must be made within 60 days of the date of the pas- 
sage of this order. And the city clerk of the city of Portland is hereby au- 
thorized, directed, and instructed to bave a certifled copy of this ordei- 
served upon the Postal Telegraph-Cable Company by service upon its Port- 
land manager, agent, or représentative on Tuesday, August 3, 1915, and if 
unable to make service as aforesaid by the use of reasonable diligence, then 
and in said event as soon thereafter as possible." 

[ 1 ] The bill allèges that the érection of the pôles and wires in ques- 
tion was authorized by a permit issued to the Commercial Union Tele- 
gjrapli Company on February 3, 1890, and this is admitted to hâve 
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been assigned to the complainant. This permit îs not impugned by 
the answer to the bill, but seems to be now criticized by counsel. We 
understand that this criticism is on the ground that the act of 1885 
(St. Me. 1885, c. 378, § 2) on which this permit is said to rest re- 
quired permits of this character to be in writing, and signed by the 
mayor and aldermen. Neither the answer to the bill, nor the brief 
of counsel, point out specifically and clearly what the defect was in 
the proceeding of 1890. We understand it is that the permit then 
issued was not under the manual signatures of the mayor and alder- 
men then in office, or of a majority of them, but, like the major part 
of the proceedings of that board, was signed by the clerk in their 
behalf. We are not prepared to say that the rule, "Facit per alium, 
f acit per se," apphes to proceedings of this character ; but any irregu- 
larity of such a nature must be held to hâve been made good by so 
long an acquiescence as we find hère. 

[2, 3] The fundamental question in the case, and the point on which 
the order of August 2, 1915, properly rests, is that until within a few 
years the gênerai belief and impression of the légal profession has 
been that any permit which is granted without any légal considération 
being paid theref or, and in gênerai terms without any limit, was revo- 
cable at will. This has lately been found and determined by the Su- 
prême Court of the United States not to be in accordance with the law, 
but thèse permits constitute a franchise which is assignable and which 
cannot be termina ted, or substantially modified, except for good cause, 
or for some constitutional power, supported by some spécial reasons 
in favor thereof. A référence to Owensboro v. Cumberland Télé- 
phone & Telegraph Company, 230 U. S. 58, 33 Sup. Ct. 988, 57 L. 
Ed. 1389, decided in June, 1913, sufficiently illustrâtes what we refer 
to in this connection; and the décisions of the Suprême Court of 
the United States of late hâve contained numerous illustrations of 
the power of the Législature with référence to imposing on quasi cor- 
porations the duties and the cost of contributing to the varions im- 
provements which are apparently required by developing modem neces- 
sities. With référence, however, to rights and requirements in either 
direction, a certain degree of reasonableness is demanded. With re- 
gard to the shifting of franchises like those involved hère in the im- 
posing of novel obligations and in the development of new rights and 
relations, the question of reasonableness is always determined by con- 
ditions already accrued and existing; but no doubt it may be deter- 
mined, and should be determined, not only by existing conditions, but 
by conditions the existence of which can be foreseen in a growing 
city or town, or in spécial localities where the coming demands are 
apparent. 

[4] The difficulty, however, with the order of August 2, 1915, in 
the présent case, is that it takes no account of the propositions which 
we hâve explained. It is radical and substantial in its terms, and by 
its letter destroys what exists, and leaves in the place of it only a 
right to apply for new franchises. It is possible that, in view of ail 
the circumstances, courts might construe the real purpose of the or- 
der in harmony with the principles and décisions to which we hâve 
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referred ; but, as we are not clear that this will be donc, the prudent 
course is to set aside the order of August 2, 1915, absolutely, and 
permit the institution of new proceedings, which can easily be accom- 
plished. 

The bill will be sustained ; and the complainant may offer a draft 
decree within 10 days from the filing of this opinion, and the respond- 
ents may offer corrections thereof within 10 days thereafter. 



BEKEY V. MOBILE & O. B. CO. et al. 
(District Court, W. D. Kentucky, at Paducah. December 18, 1915.) 

No. 57. 

1. Removal of Causes ©=107— Motions to Ekmand— Speaking Motions. 

A motion to remand a case always raises some question of law arising 
upon the record, and a "speaklng" motion is Improper. 

[Ed. Note.— For otlier cases, see Removal of Causes, Cent. Dlg. §§ 178, 
225-232, 234; Dec. Dig. <S=:5l07.] 

2. Kemoval of Causes <S=386 — Pétition fob Kemoval — Vebification — 

Amendment. 

In an action by a citizen of Kentucky against a citizen of Tennessee 
and a corporation wbicli was a citizen of Alabama, the pétition ehowed 
the eitizenship of plaintifC and the corporation, and that the amount in 
controversy exceeded $3,000, and the eitizenship of the individual de- 
fendant was shown by his pétition to remove to the fédéral court, veri- 
fied by his attorney. HelA that, as his eitizenship was easily within 
the attorney's knowledge, it would seem that the attorney's vérification 
was sufficient under Judicial Code (Act March 3, 1911, c. 231) § 29, 33 
Stat. 1095 (Oomp. St. 1913, § 1011), requiring pétitions for removal to be 
duly verified, and that the state statutes respecting the vérification of 
pleadings would not apply, but if there were any defects in the vérifica- 
tion they might be cured by the filing of an amended affldavit 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 
132, lCQ-179 ; Dec. Dig. <@=386.] 

3. Courts <S=j340 — United States Courts — Confobmity to State Practice. 

Conformity Act June 1, 1872, c. 255, § 5, 17 Stat. 197 (Comp. St. 1913, § 
1537), applles only in the absence of direct législation upon a subject 
by Oongress. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 900; Dec. Dig. 
<®=>340.] 

At Law. Action by C. C. Berry against the Mobile & Ohio Rail- 
road Company and another. On motion to remand. Motion over- 
ruled. 

W. A. Berry, of Paducah, Ky., for plaintiff. 

Kane & Bullock, of Bardwell, Ky., for défendants. 

EVANS, District Judge. [1 ] This action by C. C. Berry, a citizen 
of Kentucky, was commenced in the state court against the Mobile & 
Ohio Railroad Company, a citizen of Alabama, and Chas. Estes, a 
citizen of Tennessee. Instead of joining in one pétition for the re- 
moval of the action to this court, each of the défendants filed a sepa- 

<g=5Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 



396 228 FEDERAL REPORTER 

rate pétition to effect that object. Each pétition was verified by the 
attorney for the petitioner, and he happened to be the same person in 
each instance. After the fihng of the transcript in this court, the 
plaintiff moved to remand the case to the state court, and, instead of 
confining himself to that, went on in the paper to make statements of 
fact, and finally verified them. This was a novel procédure, and was 
made more so when the défendant filed an answer to the motion, which 
was also verified. The motion to remand always raises some ques- 
tion of law arising upon the record, and a "speaking" motion is about 
as indefensible as a "speaking" demurrer. 

[2] Disregarding thèse anomahes, we proceed to discuss the real 
question presented. The motion is based upon the objection that the 
pétitions for removal were not "duly verified," within the meaning 
of section 29 of the Judicial Code, which provides that a défendant 
vvho deems himself entitled to remove a case from a state court "may 
make and file a pétition duly verified in such suit in such state court." 

Previous to the enactment of the Judicial Code on March 3, 1911, 
there was no requirement that pétitions for removal should be verified, 
but Congress evidently thought, and so legislated, that such pétition 
should be supported by oath. It, however, did not fix any standard 
by which we could détermine what should be "due" vérification. Of 
course, vérification by the défendant in person would always be prop- 
er, and literally the language might require that course; but at once 
we encounter the necessity for an exception, for a corporation (which 
is erabraced in the gênerai language of the section) could not itself 
make the oath, and Congress knew, and must hâve had in contempla- 
tion, not only that fact, but the further fact that individuals might not 
always be able to verify pétitions for removal within the time allowed. 
Many accidents or unavoidable conditions might prevent that. Hence 
it used gênerai language, and it is not improbable that Congress in- 
tended that the discrétion of the court might be exercised in determin- 
ing whether, upon the circumstances of a given case, the pétition was 
"duly" verified. The word "duly" is sufficiently ambiguous in this 
connection to sometimes demand construction to give effect to the 
real intention of Congress, which was to hâve the sanction of an oath 
to the pétition for a removal of a cause from the state court. 

Under thèse circumstances, and looking broadly to the reason of 
the case, it is not unfair to assume that what Congress had in mind 
was that pétitions for the removal of causes (which should only state 
such facts as bear upon the right to remove) should hâve the sanc- 
tion of and the assurance given by the oath of some person who knows 
the facts. Hence, while the pétition of Estes covers many statements 
which it was not necessary for him to make, and which were, to that 
extent, immaterial, and need not, for that reason, hâve been made 
or verified, his pétition does show the required diversity of citizenship. 
This fact was easily within the knowledge of the attorney whose véri- 
fication showed it to the court, and we think suificiently gave the 
sworn assurance contemplated and required by section 29, in the ab- 
sence of more spécifie language in that statute. As the plaintifï in his 
pétition avers himself to be a citizen of Kentucky, the other three 
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essential facts upon which the right of removal must be based were : 
First, that the amount in controversy exceeded $3,000, and that fact 
is shown by the plaintiff's pétition, wherein it is sought to recover $20,- 
000 in damage and costs; second, that the défendant raiiroad com- 
pany is a citizen of Alabama, which is also distinctly shown by the 
plaintiff's pétition; and, third, that the défendant Estes is a citizen 
of Tennessee. The two first of thèse facts, as does plaintiff's citizen- 
ship, appear plainly from the record, and the latter from the pétition 
for removal, which bas been verified by the attorney. The existence 
of the facts thus shown seems to make very clear the right to remove 
the action. 

We incline, therefore, to hold that the statutory requirement bas 
been met, not only as to the défendant raiiroad company,_ which could 
not personally verify its pétition, but also by the vérification of Estes' 
pétition by his attorney. 

[3] The learned counsel for the plaintiff insists that under the 
"Conformity Act" we must be governed by the Kentucky Code of 
Practice in determining what is due vérification, and that the ques- 
tion must be settled according to the provisions of section 117 of the 
Code. He, however, overlooks the well-settled rule that the Con- 
formity Act applies only in the absence of direct législation upon a 
subject by Congress. That body, in respect to the removal of causes, 
has itself regulated the whole subject, including the procédure there- 
for, and has left no room for the opération of state rules of practice. 
Indeed, there are no Code provisions in Kentucky respecting the re- 
moval of causes, and, if there were, they would be superseded by the 
Judicial Code. 

Without passing upon the question, but accepting for this occasion 
the views of counsel, we nevertheless conclude that, if there be any- 
thing defective in the affidavits to the two pétitions for removal, those 
defects may be cured by amendment. The défendants respectively 
having heretofore tendered and asked leave to file a further and 
amended affidavit to each of the pétitions for the removal of the ac- 
tion, those amended affidavits may be filed, as they appear sufficiently 
to conform to the requirements of section 117 of the Kentucky Code 
of Practice. 

Considering the whole case, we conclude that the motion to remand 
should be and it is overruled, and an order to that effect will be en- 
tered. 
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UNITED STATES ex rel. F0N6 ON v. McOARTHT. 
(District Court, S. D. New îork. January 4, 1916.) 

1. Habeas Coepus ®=»4 — Keview op Oedeks of Déportation — Scopk of Ee- 

VIEW. 

Under Act Sept. 13, 1888, c. 1015, § 13, 25 Stat. 479 (Comp. St. 1913,. § 
4313), providlng that any person of Chinese descent found unlawfuUy In 
the United States may be arrested and removed to the country wlience he 
came, but that any sucli Ohlnese person convicted before a commissioner 
of a United States court may, within 10 days f rom such conviction, appeal 
to the Judge of the District Court, on habeas corpus by a person of 
Chinese descent ordered deported by a United States commissioner, the 
court will not détermine whether there is any évidence upon which the 
commissioner could act, sinee the évidence may be revlewed upon an 
appeal, and, where there is an opportunity to reviev;r the vyhole case, 
habeas corpus searches only the jurisdiction of the court over the person 
and over the subject-matter. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 4; Dec. 
Dig. <®=>4;.] 

2. Habeas Cobpus <®=34 — Review of Ereoes. 

Habeas corpus may not be made to do the work of a writ of error. 
[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 4; Dec. 
Dig. <©=54.] 

Habeas corpus by the United States, on relation of Fong On, against 
Thomas D. McCarthy. Judgment against petitioner. 

The proceeding cornes up on retum to a writ of habeas corpus Issued to 
the marshal of the district, who holds the relator on an order of déportation 
to China issued by the United States commissioner for the Southern district 
of New Tork. The relator is a person of Chinese descent who has been held 
by the commissioner as a laborer without certificate under section 6, c. 60, 
of the Act of May 5, 1892, as amended by section 1, c. 14, of the Act of 
November 3, 1893 (2T Stat. 25, 28 Stat. 7 [Comp. St. 1913, § 4320]). At the 
hearlng It was conceded that the relator was a person of Ohlnese descent 
and that he had no certificate, but thsit the government failed to make any 
proof that he was an allen or a laborer. The commissioner called upon the 
relator to prove thèse facts, relylng upon section 3, c. 60, of the Act of May 
5, 1892, 27 Stat. 25 (Comp. St. 1913, § 4317). The theory of the writ is that 
the government must put in some proof that the relator was an allen before 
he can be excluded from the United States, and that section 3 either Is not 
intended to cover such a case or is unconstltutlonal. The relator urges that 
the writ wUl search the record to see whether there is any évidence upon 
which the commissioner could act; to that extent it involves a question of 
law. 

John Neville Boyle, of New York City, for relator. 

Edwin M. Stanton, of New York City, for the United States. 

LEARNED HAND, District Judge (after stating the facts as above). 
[1] The proceedings were taken under section 13 of the Act of Sep- 
tember 13, 1888, one provision of which gives a Chinese person con- 
victed before a commissioner appeal to the Judge of the District Court 
for the district, upon which appeal ail the évidence may be reviewed. 
Were it not for this right I am inclined to think that the writ would 
lie. Gegiow V. Uhl, 239 U. S. 3, 36 Sup. Ct. 2, 60 L. Ed. ; 

i®:=»For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Zakonaite v. Wolf, 226 U. S. 272, 274, 275, 33 Sup. Ct. 31, 57 L. Ed. 
218. The same rule appears to apply in removal cases where there is 
no other review. Hyde v. Shine, 199 U. S. 62, 84, 25 Sup. Ct. 760, 
50 L. Ed. 90; Greene v. Henkel, 183 U. S. 249, 261, 22 Sup. Ct. 
218, 46 L. Ed. 177. The question is not so clear in commitments by 
a magistrate to await trial. In Ex parte Bollman, 4 Cranch, 75, 2 E. 
Ed. 554, Ex parte Jones (C. C.) 96 Fed. 200, and Re Martin, 5 Blatch. 
303, Fed. Cas. No. 9,151, the court reviewed the testimony and dis- 
charged the relator for its insufficiency, but the contrary seems to hâve 
been held in Horner v. United States (No. 2) 143 U'. S. 570, 12 Sup. 
Ct. 522, 36 L. Ed. 266, and Ex parte Rickelt, 61 Fed. 203. 

[2] Where, however, as hère, there is an opportunity to review the 
whole case, habeas corpus searches only the jurisdiction of the court 
over the person and over the subject-matter. Harlan v. McGourin, 218 
U. S. 442, 31 Sup. Ct. 44, 54 L. Ed. 1101, 21 Ann. Cas. 849; Matter 
of Gregory, 219 U. S. 210, 31 Sup. Ct. 143, 55 L. Ed. 184. It is 
an old rule that habeas corpus may not be made to do the work of a 
writ of error. Dimmick v. Thompkins, 194 U. S. 540, 24 Sup. Ct. 780, 
48 L. Ed. 1110. While the writ is not discretionary, it is not intended 
to duplicate other adéquate procédure, or to enable a review to be 
made up in numerous parts. If the court is acting wholly eut of its 
jurisdiction, a différent question arises. 



PAPERNOW V. STANDARD OIL CO. OF NEW YORK (two cases). 

(District Court, D. Rhode Island. December 15, 1915.) 

Nos. 2804, 2805. 

1. JuBT i®=53^DiSQUAij:ricATioN — Peiob Sebvice. 

Judiciai Code (Act March 3, 1911, c. 231) § 275, 36 Stat. 1164 (Comp. 
St. 1913, § 1252), provides tbat jurors in the courts of the United States 
shall hâve the same qualifications "subject to the provisions hereinafter 
contained" as jurors of the highest court of law of the state. Section 
286 (section 1263) provides that no person shall serve as a petit juror in 
any District Court more than one term in a year, and that it shall be suf- 
ficient cause of challenge that the juror has been summoned and attended 
court as a juror at any terni within one year. Selê, that as section 286 
deals specifically with the question of prior service It is exclusive of state 
statutes on the same subject, and prior service as a petit juror in tho 
state court does not disqualify one to serve as a petit juror in the féd- 
éral court 

("Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 259, 341 ; Dec. Dlg. 
<®=553.] 

2. New Tbial ©=^54 — Waivee or Ebeoes — Disqualification of jttboes. 

Where a party had an opportunity to challenge jurors and did not ex- 
ercise that rlght, the disqualiflcation of a juror does not entitle him to a 
new trial after verdict. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 112-114 ; Dec. 
Dig. <S=>54.] 

<S:z=>For other cases see same topîc & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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At Law. Two actions by Mattliew Papernow and Louis Papernow 
against the Standard Oil Company of New York. Verdict for défend- 
ant, and plaintiffs pétition for a new trial. Pétition denied. 

Philip S. Knauer, of Providence, R. I., for petitioners. 
Barney & Lee and Walter H. Barney, ail of Providence, R. L, for 
respondent. 

BROWN, District Judge. After verdict for the défendant the 
plaintiffs pétition for a new trial on the ground, first, that the verdict 
was against the évidence; and, second, that one of the jurors, within 
two years of the time of trial, had served as a petit juror in the state 
court. 

I am of the opinion that upon the évidence the jury was justifîed in 
finding a verdict for the défendant, and that the verdict was not 
against the weight of évidence. 

[1] The second ground proceeds upon the assumption that service 
as a petit juror in the state court works as a disqualification to serve 
as a petit juror in the fédéral court. I am of the opinion that this 
contention is unsound. 

Section 275 of the Judicial Code of the United States, which re- 
lates to qualifications and exemptions of jurors, is limited by the ex- 
pression "subject to the provisions hereinafter contained." Section 
286, therefore, must be read in connection with section 275, and as 
it deals specifically with the question of prior service, is exclusive of 
the provisions of the state statute on the same subject. Morris v. 
United States, 161 Fed. 672, 88 C. C. A. 532; Walker v. Collins, 50 
Fed. 737, 1 C. C. A. 642. 

[2] Furthermore, according to the great weight of authority, when 
the party has had an opportunity for challenge, and has not exercised 
the right, no disqualification of a juror entitles him to a new trial 
after verdict. See cases cited in Kohi v. Lehlback, 160 U. S. 293, 
300-302, 16 Sup. Ct. 304, 40 L. Ed. 432; Ryan v. Riverside and 
Oswego Mills, 15 R. I. 436, 8 Atl. 436; Sprague v. Brown, 21 R. L 
329, 43 Atl. 636; Guckian v. Newbold, 23 R. L 553, 51 Atl. 210. 

Pétition for new trial denied. 
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DBNISON V. McNORTON. 

(Circuit Court of Appeals, Sixth Circuit January 10, 1916.) 

No. 2675. 

1. Master and Servant ©=332 — Injuries to Thied E^rsons — Existence of 

Eblationsiiip — Questions fob Juet. 

Défendant, whose family consistée! of hlmself, his wlfe, four sons, and 
a daughter, ail living at home, owned an automobile, which was used, net 
only in taking tiim and his sons to and from their places of business and 
for some other business purposes, but also for purposes of pleasure and 
récréation for the family on weekdays and also on Sundays, and was more 
or less in constant use. It was usually driven by one of the sons, and 
principally by the son W., about 20 years old. On a Sunday, when the fa- 
ther and mother were away from home, ail of the children, accompanied 
by a family friend, went on an automobile trip; the car being driven by 
W. The automobile, while so driven by W., struck and Injured plaintlff. 
Held, that it was compétent for the jury to infer that there was at least 
an implied authority in W. to drive the car, and that sueh driving was in 
the service of tlie father in providing récréation for the family, especial- 
ly in View of the fact that ail the members of the family at home were 
participating at the time in the use of the car. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1274-1277 ; Dec. Dig. ®=332.] 

2. Master and Servant iS=»301, 302 — ^Injuries to Third Persons— Exist- 

ence op Relationship. 

The owner of an automobile Is not llable for the négligence of his son 
In driving the automobile because of the relationship of father and son, 
nor because of his ownership of the car, and his liability must rest upon 
the relationship of principal and agent, or that of master and servant, 
and the act complained of must be doue wlthin the scope of the son's em- 
ployment in conducting the father's business. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
121&-1217, 1221, 1225, 1229; Dec. Dig. (ê^ZOl, 302.] 

3. Master and Servant ©=>301 — Injuries to Third Persons — Existence op 

Relationship. 

The authority of the son of an automobile owner to represent his fa- 
ther in driving the automobile need not be expressed in words, but may 
be implied from the précèdent course of conduct. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1210-1216 ; Dec. Dig. <S=>301.] 

4. Mastee and Servant "©^^SOl — Injuries to Third Peksons — Existence 

OF Relationship. 

The son of an automobile owner, through whose négligence a third 
party is injured, need not be a hired chauffeur in order to make his rela- 
tion to his father an employmeut by the father. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. §§ 
1210-1216; Dec. Dig. <©=>301.] 

Sk Master and Servant <s=>302 — Injuries to Thied Persons — Scope of Em- 
ployment. 

Where a father provides an automobile for the purpose of furnishing 
members of his family with outdoor récréation, the use of the car for 
such purpose by a member of the family is witJiin the scope of the fa- 
ther's business, and the application of this rule is not altered by the fact 
that the car is used during business hours for business purposes. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1217, 1221, 1225, 1229 ; Dec. Dig. (S=>302.] 

®=aFor other cases see same topic & KBY-NUMBER in aU Key-Numbered Digests & Indexe» 
228 F.— 26 
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6. Mastee and Servant <S=33S2 — Injuries to Third Persons — Existence of 

Relationship. 

In an action for Injuries to a i)erson struck by defendant's automobile 
while driven by his son, évidence held net to show conclusively that the 
son had no right to use the car without hls father's express permission, 
and that he was using It surreptitiously, but at most to make a ques- 
tion of fact. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1274-1277; Dec. Dig. <S=>332.] 

7. Masteb and Servant <®=»301 — Injuries to Third Persons — Existence of 

Relationship. 

That an automobile trip, partlclpated in by ail members of defendant's 
family who were at home, was suggested and promoted by the son, who 
was drivlng the car when it struck plaintifC, did not necessarily deprive 
the trip of its distinctive character as for the pleasure and récréation of 
the entire family, so far as at home. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
121&-1216; Dec. Dig. <S=5301.] 

8. Master and Servant "©=3332 — Injuries to Third Persons — ^Existence of 

Relationship — Questions for Jury. 

In an action for injuries to a person struck by defendant's automobile 
driven by his son, évidence held not to show conclusively that plalutiffi 
was négligent, but at most to make a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1274^1277 ; Dec. Dig. <g=332.] 

9. Appeal and Error <S=>1064 — Harmless Errob — Instructions. 

In an action for injuries to a person struck by defendant's automobile 
while Crossing the roadway adjoinlng the public square In the city of 
Cleveland, the court chargea that a statute limiting automobiles to a 
speed of 8 miles an hour in business and closely built-up portions of the 
city applied to the place where the accident occurred. One of the occu- 
pants of the car, who was riding with the driver, testified that they had 
been going only 6 miles an hour, and had not been going faster than that 
at any time through the congested district, and that he knew the law al- 
lowed tliem to run 8 miles an hour, and knew that if they were going 
more than that they were breaking the law. Held that, in view of the 
apparent nature of the district where the accident occurred, the instruc- 
tion, if erroneous, as invading the function of the jury, was obviously 
nonprejudicial. 

[Ed. Note.^For other cases, see Appeal and Error, Cent, Dig. §§ 4219, 
4221-4224; Dec. Dig. ®=>1064.] 

10. Appeal and Error <S=j263 — Réservation or Grounds oï Review — Ne- 
cessity of Exceptions. 

A criticism in the brief and oral argument of an instruction to which 
no exception was taken must be disregarded. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1516- 
1523, 1525-1532; Dec. Dig. '2=5263.] 

11. Appeal and Error <g=>274 — Réservation of Grounds of Review — Suf- 
FiciENCY OF Exceptions. 

In an action for injuries to a person struck by an automobile, the court 
charged that under a statute the driver was négligent if the automobile 
was running more than eight miles an hour. Défendant excepted to "tliat 
portion of the court's charge in which he stated that a violation of the 
State law is négligence per se, without calling attention to the fact that 
such négligence contributed to the accident or was the proximate cause 
thereof." Rule 10 of the Sixth Circuit (150 Ped. xxvii, 79 C. C. A. xxvii) 
requires exceptions to the charge to state distinctly the several mattera 
of law to which exception is taken. Held, that an alleged error in the 

iË=»For other cases eee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Instruction, as charging that the violation of tlie statute was négligence 
per se, instead of merely évidence of négligence, v^as not reviewable, as 
the natural interprétation of the exception would be that it was intended 
to call attention to a supposed lack of instruction that the négligence, to 
be actionable, must be the prosimate cause of the accident. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 1591, 
15&2, 1605-1607, 1624, 1631-1645; Dec. Dig. ©=274.] 

12. Négligence <S=140 — Peoximate Cause — Instructions. 

Where, in an action for Injuries to a persoa struck by an automobile, 

the court charged that the burden was on plaintifC to show that the driv- 

er's négligence proximately or directly produced the injuries, it was not 

bound to separately apply this requirement to eaeh spécifie ground of 

négligence relied on. 

[Ed. Note.— For other cases, see Négligence, Cent Dig. §| 378-381; 
Dec. Dig. <®=140.] 

13. Appeal and Ereob iS=>1064 — ^Haemiess Eeror— Insteuctions. 

In an action for injuries to a person struck by an automobile, the court 
charged that under a statute the driver was négligent if the automobile 
was running more than 8 miles an hour. The driver's testimony indicat- 
ed that, after seeing plaintifC and her daughter in the street at a distance 
of 25 to 50 feet, and seeing one of them stop, he took it for granted that 
both would stop, and did not again look until within 5 to 8 feet of plain- 
tiff. Eeld, that the Instruction, if erroneous, as charging that violation 
of the statute was négligence, instead of évidence of négligence, was harm- 
less, as the driver's own testimony would naturally lead to a finding 
that he was négligent. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4219, 
4221-4224; Dec. Dig. <&=1064.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio ; John M. Killits, Judge. 

Action by Ida McNorton against W. C. Denison. Judgment for 
plaintiff, and défendant brings error. Aiïïrmed. 

Toiles, Hogsett, Ginn & Morley and Westenhaver, Boyd & Brooks, 
ail of Cleveland, Ohio, for plaintifï in error. 

Howell, Roberts & Duncan, of Cleveland, Ohio, for défendant in 
error. 

Before KNAPPEN and DENISON, Circuit Judges, and CLARKE, 
District Judge. 

KNAPPEN, Circuit Judge. The défendant in error (who was 
plaintiff below), while crossing the'roadway adjoining the public square 
in the city of Cleveland, was struck by defendant's automobile, driven 
by his son William, sustaining severe injuries, on account of which 
this suit was brought. At the close of the testimony défendant asked 
direction of verdict in his favor, which was denied, and the case sub- 
mitted to the jury, v/hich gave verdict for plaintiff, on which judg- 
ment was entered. The grounds relied upon for reversai are : (1) 
That défendant is not liable for the alleged négligence of the son in 
operating the automobile, for lack of relation of master and servant; 
(2) that plaintiff is conclusively shown guilty of contributory négli- 
gence; and (3) error in the charge to the jury. 

©;s5For otlier cases see same topic & KEY-NUMBEK in aU Key-Numbered Digests & Indexe» 
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[1] 1. Défendant was actively connected with a manufacturing cor- 
poration ; his home was about seven miles f rom his business ; his 
immédiate family consisted of défendant, his wife, four sons, and one 
daughter, ail living at home ; two of the sons as well as the daughter 
were adults, one of the adult sons being engaged in the business with 
which the father was connected; the third son (William) was about 
20 years old, and was employed in the same business ; the fourth was 
16 or 17 years old, and still in school. The défendant owned the 
car, which was used, not only for taking him and his sons back and 
forth between home and business (as well as for some business pur- 
poses), but also for purposes of pleasure and récréation for the faraily, 
not only on weekdays, but on Sundays. As one of the sons express- 
ed it: 

"The car was more or less in constant use wlien in proper condition." 

No chauffeur was kept, and this car was the only one défendant or 
any member of his family had. The father drove comparatively sel- 
dom; usually one of the sons drove, and it is fairly inf érable that Wil- 
liam was usually the one to drive when in the car, by reason of his 
greater expérience as driver. The mother and daughter never drove, 
but were f requently taken out in the car ; the driving being donc by 
one of the sons, and inf erably more often by William. We state the 
case, as we must, most favorably to plaintifï. On the day of the ac- 
cident, which was Sunday, the fatlier and mother were away from 
the city on a f ew days' absence ; the four sons and the daughter re- 
maining at home. An automobile trip to a resort some 60 miles dis- 
tant being planned, the daughter put up and took a lunch for the re- 
f reshment of the party ; the car carrying the four sons and the daugh- 
ter, as well as another man, a f riend of the family, who, as the daugh- 
ter testified, was "visiting us." The maid was the only member of 
the household left at home. 

[2-4] The gênerai principles involved are familiar: The father is 
not liable for the son's alleged négligence merely because of such re- 
lationship ; his liability, if any, must rest upon the relationship of prin- 
cipal and agent, or that of master and servant. Defendant's mère own- 
ership of the machine is not enough to create liability for his son's 
négligence (Lotz v. Hanlon, 217 Pa. 339, 66 Atl. 525, 10 L. R. A. [N. 
S.] 202, 118 Am. St. Rep. 922, 10 Ann. Cas. 731); to hâve that re- 
suit the act complained of must hâve been done within the scope of 
the son's employment and in conducting what is called the father's 
business (Coal Co. v. Rivoux, 88 Ohio St. 18, 102 N. E. 302, 46 L. 
R. A. [N. S.] 1091, Ann. Cas. 1914C, 1082), although the authority 
to so represent the father need not be expressed in words, but may 
be implied from the précèdent course of conduct. Nor need the son 
hâve been a hired chauffeur in order to make his relation an employ- 
ment by the father. Bourne v. Whitman, 209 Mass. 155, 95 N. E. 
404, 35 L. R. A. (N. S.) 701; Smith v. Jordan, 211 Mass. 269, 271, 
97 N. E. 761. 

[5] As to whether the son was engaged in the father's business: 
It is the rule, supported by the better weight of authority (although 
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there are cases seemîngly taking a contrary view),* that where a father 
provides an automobile for the purpose of furnishing members of 
his family with eut door récréation, the use of the car for such ptir- 
pose is within the scope of the father's business, analogously to the 
furnishing of food and clothing or ministering to their health. Mis- 
sell V. Hayes, 86 N. J. Law, 348, 349, 91 Atl. 322, and following; 
Davis V. Littlefield, 97 S. C. 171, 81 S. E. 487; Stowe v. Morris, 147 
Ky. 386, 390, 144 S. W. 52, 39 L. R. A. (N. S.) 224; Moon v. Mat- 
thews, 227 Pa. 488, 76 Atl. 219, 29 L. R. A. (N. S.) 856, 136 Am. 
St. Rep. 902; Kayser v. Van Nest, 125 Minn. 277, 146 N. W. 1091, 
51 L. R. A. (N. S.) 970. And, obviously, the fact that the car was 
used during business hours for business purposes w^ould not alter 
the rule otherwise applicable to a use (out of business hours, includ- 
ing Sundays), for the enjoyment and récréation of the family. 

Assuming, for the purposes of this opinion, that défendant would 
not be liable if the accident occurred during a merely permissive use 
of the machine — that is to say, while the son was driving the car for 
his own pleasure, and notwithstanding it was being kept in part for 
the récréation of the family, and an implied consent that the son use 
it for his own pleasure (Doran v. Thomsen, 76 N. J. Law, 754, 71 Atl. 
296, 19 L. R. A. [N. S.] 335, 131 Am. St. Rep. 677; Parker v. Wil- 
son, 179 Ala. 361, 368, 60 South. 150, 43 h. R. A. [N. S.] 87) ="— we 
think it clear that unless the tendency of the évidence as we hâve 
stated it is conclusively overcome by the testimony to which we are 
about to allude, it was compétent for the jury to infer that there was 
at least an implied authority in the son to drive the car on the occasion 
in question, and that such driving was in the service of the father 
in providing récréation for the family (Stowe v. Morris, supra; Smith 
V. Jordan, supra; Missel! v. Hayes, supra; Moon v. Matthews, supra; 
Bourne v. Whitman, supra ; Davis v. Littlefield, supra ; Kayser v. 
Van Nest, supra, 125 Minn. at pag« 279, 146 N. W. 1091, 51 L. R- 
A. fN. S.) 970; Guignon v. Campbell, 80 Wash. 543, 545, 141 Pac. 
1031). 

A significant feature of this case, which distinguishes it from some 
of the cases relied on by défendant, is the fact that ail the memberr of 
defendant's family (so far as at home) were participating in the Mse 
of the car ; there being no other occupant except a family guest. Tb-^ 
importance of this considération is illustrated by the cases of Doran v. 
Thomsen, supra, and Missell v. Hayes, supra. In the former case 
the father was held not liable for the négligence of his daughter in 
driving the car for her own pleasure, notwithstanding its purchase 
by the father for the use of his family, and his implied consent that 
the daughter use it for the purpose stated. In the latter case, where 
the accident occurred while one of the sons was driving the car, which 
contained also defendant's wife and daughter, together with a g'test 
of the son and a guest of the daughter, the facts were held suffirent 
to support a finding that the son was acting as the servant of his 

1 See Schumer v. Eeglster, 12 Ga. App. 743, 746, 78 S. E. 731. 

2 See, to the contrary, Daily v. Maxwell, 152 Mo. App. 415, 133 S. W. '51 ; 
Davis V. Uttlefield, 97 S. C. 171, 81 S. E. 487. 
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father, and within the scope of his employment as such. The fact 
that the car was occupied by the father's immédiate family and their 
guests was held to distinguish the case from Doran v. Thomsen. 

[6] There was, however, in the instant case, testimony on defend- 
ant's part that none of the family excepting the mother had the right 
to use the car without express permission from the father, that they 
had no right to use it when the father was absent from home, and that 
neither he nor the mother had given permission to use the car on this 
Sunday of their absence ; and def endant's counsel in briefs character- 
ize the expédition as "surreptitious and without paternal permission, 
guidance, or sanction." Assuming that, if the above characterization 
must be accepted, défendant would not be hable (Riley v. Roach, 168 
Mich. 294, 134 N. W. 14, 37 L. R. A. [N. S.] 834; Reynolds v. 
Buck, 127 lowa, 601, 103 N. W. 946), we think the jury was not con- 
clusively bound to accept that view. The testimony presented merely 
a question of fact, involving credibility; it was reasonably possible 
for the jury to regard it as improbable, in view of the regular prac- 
tice of the family, the previous conduct of défendant respecting the 
use of the automobile, and the facts that one of the members of the 
family, when sworn as a witness for plaintiff, had testified that "we 
use the machine whenever it is not in use in business; any one that 
gets to the machine first usually drives it," without at the time making 
any mention of the necessity of previous permission, and that another 
member of the family testified, upon cross-examination, that "on Sun- 
day the family, or différent members of the family, used the machine 
for pleasure or for automobile rides," and that "I didn't consider that 
I was disobeying his [the father's] instructions when I went eut that 
moming." The testimony that during a given period the garage keeper 
was forbidden to let either of defendant's sons take the car without 
express permission might not unreasonably be thought to refer 
only to its use during business hours, when likely to be needed for 
business purposes, or during the time that its repainting had been ar- 
ranged for. 

[7] It scarcely need be said that the fact (as alleged) that the son 
WiUiam suggested and promoted the expédition does not necessarily 
deprive it of its distinctive character as for the pleasure and récréation 
of the entire family, so far as at home. We think the évidence suffi- 
cient to sustain a finding that in operating the car at the time of the 
accident the son William was lawfully representing, défendant. 

[8] 2. At a point about 165 feet south of the place of collision the 
automobile, which had been going west, turned north, thus coming 
directly toward plaintiff, who was crossing or about to cross the road- 
way, going west. There was évidence tending to show négligence in 
operating the automobile, both in maintaining a speed of 25 miles or 
more per hour in a "business and closely built up" portion of the city 
(the statute permitting but 8 miles), and in otherwise failing to use 
due attention and care to avoid collision. Indeed, that the proof 
lacks such tendency is not alleged hère. 

There was testimony on defendant's part that at a speed of 25 miles 
an hour the machine could not be stopped within less than 50 to 75- 
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feet, at a speed of 15 miles within less than about 25 feet, and that at 
8 miles it could be stopped within about 10 feet; that the car was 
stopped within 15 feet after the brakes were applied ; and that it ran 
but a very few feet after the collision, and did not carry or drag 
plaintiflf. The latter and her daughter, who was with her, testified 
that before crossing; the driveway they looked both to the right and 
the left and saw no automobile. The argument in support of the 
claimed contributory négligence is that, in view of the testimony, the 
car could not hâve been running 25 miles per hour when it came down 
the driveway headed toward plaintiff, and that it must hâve been 
actually in this driveway and in view when plaintiff last looked to the 
left, and that she therefore saw or should hâve seen it. Of course, 
testimony contrary to reason or established physical facts must be dis- 
regarded ; but, accepting as true the testimony as to the distance with- 
in which the car could be stopped, the argument in support of the 
claimed contributory négligence not only involves one or more dis- 
puted propositions of fact; but ignores the considération that plaintiff 
may well hâve been confused and disturbed by the appearance of a 
Street car bound south (in the opposite direction from that in which 
the automobile was running), and which stopped temporarily on the 
near side of the crossing on which plaintiff was passing, and thus near 
her and on her right hand, and which she said she was afraid would 
strike her. We cannot say that plaintiff's contributory négligence was 
conclusively established. It was, at the most, a question of fact for the 
jury. 

[9, 10] 3. Défendant in brief and oral argument complains of three 
features of the charge to the jury; the first being an instruction that 
the 8-mile limit applied to the district where the collision occurred. 
This instruction, if not within the province of the court, as invading 
the function of the jury, was obviously nonprejudicial, in view of the 
apparent nature of the district' Défendant evidently did not consider 
the instruction harmful, for no exception was taken to it, and for this 
reason, if for no other, the criticism must be disregarded. 

Another criticism of the charge is addressed to an instruction that 
a violation of the city ordinance regulating the running of automobiles 
would be "some évidence of négligence to be considered" by the jury, 
with ail the évidence in the case. But this instruction also passed un- 
challenged by exception. 

[11-13] The remaining criticism relates to an instruction that, in 
view of the Ohio statute (G. C. § 12604), the driver was négligent if 
the automobile was running at more than 8 miles an hour. Defend- 
ant's contention is that violation of the statute is merely évidence of 
neglig,ence, and not négligence of itself. We are not called upon to 

s One of defendant's sons, who sat on the front seat with the driver, testi- 
fied that the automobile was golng at a rate of only 6 miles an hour, adding: 
"We hadn't been going faster than that at any time through the congested 
district. I knew the law allowed us to run at 8 miles an hour, and knew if 
we were going at more than 8 miles an hour, we were breaking the law." 
The driver (William) testified that he was running only 7 or 8 miles an hour, 
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consider the correctness of this instruction, in view of the exception 
relied upon to sustain it, which we copy in the margin.* 

Rule 10 of this court (150 Fed. xxvii, 79 C. C. A. xxvii) requires 
that exceptions to the chai'ge "must state distinctly the several mat- 
ters of law to which exception is taken." The well-known object of 
this requirement is to pointedly challenge the trial court's attention 
to the actual complaint made, and thus give opportunity for correc- 
tion or modification. We think the natural interprétation of this ex- 
ception would be that it was intended to call attention to a supposed 
lack of instruction that such négligence, in order to be actionable, must 
hâve been the proximate cause of the accident, and that it would not 
naturally occur to the trial court that it was aimed at a distinction be- 
tween négligence per se and évidence of négligence. The jury was 
later told that the burden was on plaintiff to show that tlie driver's 
négligence "proximately or directly produced" plaintiff's injuries. The 
court was not bound to separately apply this requirement to each spé- 
cifie ground of négligence relied on. 

We think, moreover, that as a practical proposition défendant was 
not in any event prejudiced by the instruction in question, for we 
think the driver's own testimony would naturally lead to a finding 
that he was négligent, in that after seeing plaintiff and her daughter 
"out in the street," and at a distance of 25 to 50 feet, and seeing one 
of them stop, he took it for granted that both would stop, and so did 
not look again until he heard a warning call from his brother, when 
the automobile was within 5 to 8 feet of the plaintiff, and it was too 
late to avoid collision. 

Finding no error to defendant's préjudice, the judgment of the Dis- 
trict Court is affirmed, with costs. 



PERKINS V. UNITED STATES. 

(Circuit Court of Appeals, Fourth Circuit December 21, 1915.) 

No. 1365. 

1. Cbeiiinai, Law <g=»48 — Responsibility foe Ceime — "Insanity." 

Insanity, to be available as a défense to a criiulnal proseeution, must 
reacli the degré© of failure to understand tlie dliïerence between right 
and wrong. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 53-58; 
Dec. Dig. <S=o48. 

For other définitions, see Words and Phrases, First and Second Séries, 
Insanity.] 

* "Défendant excepts to that portion of the court's charge in which he said 
that a violation of the state law is négligence per se, without calling attention 
to the fact that such négligence contrlbuted to the accident or was the proxi- 
mate cause thereof." 
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2. Cbiminai, Law iS=>4;8 — Eesponsibilitt foe Drugs — Detjnkenness or In- 

toxication FEOM Dbugs. 

Drunkenness or Intoxication or delirium from a drug used with 
knowledge tliat it Is likely to produce intoxication or delirium is not an 
excuse for crime. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 53-58; 
Dec. Dig. <®:=548.] 

3. Ceiminal Law ig=57 — Eesponsibilitt foe Oeime — Insanitt Eesulting 

FEOM Deugs. 

The long-continued use ot alcohol or other drugs, though voluntary, 
may produce delirium tremens, or other mental dérangement violent 
enough to amount to insanity, and make its victim not responsible under 
the law for offenses commltted by him. 

lEd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 65, 69, 
70 ; Dec. Dig. <S=57.] 

4. Criminal Law <S=o48 — Eesponsibilitt fob Ceime — Insanitt Eesulting 

FROM Drugs. 
A person committlng a homicide while in a frenzy, produced by an 
. overdose of chloral prescrlbed by a physlcian, was guilty of murder or 
manslaughter, accordlng to the circumstances, if the physician's pre- 
scription, or the realized efCect of a former dose, or both together, warned 
him before he had lost control of hlmself that he might be thrown into 
an uncontrollable frenzy, as though a patient is not presumed to lînow 
that a physician's prescription may produce a dangerous frenzy, he is 
bound to take notice of the warning appearing on a prescription, especial- 
ly if he reads the prescription. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 53-58; 
Dec. Dig. <S=>48.] 

6. Criminal Law ©=»48 — Eesponsibilitt for Crime — Insanitt Eesulting 
FBOM Dbugs. 

If défendant had good reason to infer from the terms of a physician's 
prescription, or the oral instructions of the physlcian, or from the effect 
of a former dose of the chloral prescrlbed, or from ail thèse together, 
that a larger dose would produce unconsclousness, he was not legally 
responsible for acts commltted in a violent frenzy, produced by such 
larger dose, and whlch he had no reason to antlcipate. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. |§ 53-58; 
Dec. Dig. <S=5548.] 

6. Criminal Law ®=»48 — Eesponsibilitt fob Crime — Insanitt Eesulting 

FROM Drugs. 

If défendant was so frenzied by a dose of chloral innocently taken un- 
der the direction of a physlcian as to be thrown Into a mental state 
placlng him beyond his own control and beyond the realization of vs-hat 
might be the ill efCect of an overdose, he was not legally responsible for 
acts commltted In a frenzy produced by such overdose. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 53-58; 
Dec. Dig. <@=348.] 

7. Homicide iS=:3309 — Questions for Juet — "Manslaughter" — "Voluntary 

Manslaughter" — "Involuntart Manslaughter." 

Pénal Code, Act March 4, 1909, c. 321, § 274, 35 Stat. 1143 (Comp. St. 
1913, § 10147), provides that "manslaughter" is the unlawful killlng of a 
human belng wlthout malice ; that it is of two kinds "voluntary," upon 
a sudden quarrel or beat of passion, and "involuntary," in the com- 
mission of an unlawful act not amounting to a felony, or in the com- 
mission of a lawful act which might produce death, in an unlawful man- 
ner, or wlthout due caution and clrcumspection. Défendant, whlle n 

^s^For otber cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexe» 
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passenger on a steamship, appeared in the saloon Insufflciently clothed, 
and when told by the master to retum to his room and put on otlier 
apparel, fired his pistol, without notice and without provocation, until 
every chamber was empty, Itilling another passenger and wounding tlie 
master. The défense was insanlty, caused by an excessive use of al- 
cohol and an overdose of chloral. Helê, that the court did not err In re- 
fusing to submit Involuntary manslaughter, as the term "involuntary" 
Implies absence of intention to Icill, and if défendant was chargeable 
as a sane man with any intention at ail, the firing of the pistol showed 
an intention to klU. 

[Ed. Note.— For other cases, see Homicide, Cent. Dig. §§ 649, 650, 652- 
655; Dec. Dig. <S=309. 

For other définitions, see Words and Phrases, First and Second Séries, 
Involuntary Manslaughter; Manslaughter; Voluntary Manslaughter.] 

8. Homicide iS=>294— Instructions — Insanitt as Défense. 

On a trial for homicide, in which the défense was insanity caused by 
Indulgence in alcohol and drugs, the court charged that insanity must 
proceed from disease of the mind in some way, or from an act of the 
providence of God ; that it must be an involuntary insanity on the part 
of the human being; that it must be an insanity produced by disease, 
whether the disease was temporary or permanent, proceeding as dlseases 
did from an act of God, so that he was incapable at the time of under- 
standing what he was doing, and that he was committing an infraction of 
the law, but that at the time he was, by something beyond his personal 
voluntary control, put in that condition. Helê, that the distinction, thus 
broadly stated, between Insanity produced by disease, coming as an act 
of God, and that produced by man's own voluntary act was not sound, 
as actual mental disease, amounting to insanity as distinguished from 
ordinary intoxication, excuses even wLen brought about by voluntary 
dissipation or other vices. 

[Ed. Note. — For other cases, see Homicide, Cent. Dig. § 605; Dec. 
Dig. <@=>294.] 

9. Cbiminal Law iS=1172 — Homicide <S=>294 — ^Instructions — ^Insanity as 

Défense — Harmless Eeeob. 

On a trial for homicide in which the défense was insanity, a physician, 
whom défendant consulted shortly before the homicide, testified that 
from defendant's description of his symptoms he feared that défendant 
might be on the verge of delirium tremens, and that he prescribed chlo- 
ral as a sédative for defendant's nerves. Défendant testified that he had 
been drinking more than usual, and after this increase was having 
frightful visions and hallucinations before he took the Chloral, and that 
the chloral resulted in greatly increased terror and hallucinations. 
Physicians testified that the prescribed dose of chloral might produce a 
condition of delirium like that produced by drinking. Held, that ît 
was erroneous and prejudicial to charge that there was no évidence of 
delirium tremens except the testimony of the physician that the symp- 
toms described by défendant made him think défendant was on the 
verge of delirium tremens, as évidence that he had symptoms indicative 
of the approach of delirium tremens, and that he afterwards acted as 
if he did hâve it, was évidence thereof additlonal to the appréhensions 
of the doctor. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3128, 
3154-3157, 3159-3163, 3169; Dec. Dig. <S=»1172; Homicide, Cent. Dig. 
§ 605; Dec. Dig. <S=294.] 

10. Criminal Law <©=348 — Eesponsibilitt fob Crime — Insanity Resultinq 
FEOM Drugs. 

If delirium amounting to insanity was produced by a dose of chloral, 
taken in good faith in accordance with a doctor's prescription under the 

^SjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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belief that It would be a sédative, and lu that state of delirlum défend- 
ant committed a homicide, he was gullty of no légal oflfense, though the 
chloral mlght hâve been barmless but for a settled state of mental dls- 
order produced by habituai drinklng. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 53-58; 
Dec. Dig. <S=348.] 

11. Criminal Law ©=3785 — Weight and Stjfficiency of Evidence — Expebt 
Evidence. 

The testimony of experts is admitted as valuable because based on 
their spécial knowledge, derived not only from expérience, but from the 
experiments and reasoning of others, communieated by Personal associa- 
tion or through books or other sources, and vchile It is more or less valu- 
able, according to the source from vchich It cornes, the gênerai proposition 
that it is of low value unless based on personal expérience is not sound, 
and it was error to charge in eflfect that the testimony of médical experts, 
not based on personal expérience, was of low value. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 1774, 1776- 
1781, 1889-1894 ; Dec. Dig. <S==>785.] 

12. Criminal Law <S=ï1172- — Appeal — Habmless Error — ^Instructions. 

On a trial for homicide In which the défense was insanlty caused by 
taklng an overdose of chloral, while an Instruction that défendant was 
presumed to know vvhat efCect chloral had was not correct as a gênerai 
proposition, it was harmless, where défendant had express warning from 
the prescription of the physician who prescribed chloral not to take more 
than a certain quantity, and knew that it was a drug that would afCect 
the nerves, and was notified by the terms of the prescription that serions 
results would foUow an overdose. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 3128, 
3154-3157, 3159-3163, 3169; Dec. Dig. <S=1172.] 

13. Criminal Law <S=>412 — ^Evidence — Déclarations of Accused — ^Admissi- 

BILITÏ. 

On a trial for homicide, where the défense was insanlty caused by 
excessive drinking, and an overdose of chloral prescribed by a physi- 
cian, the physician's testimony as to défendant'» description of his 
symptoms from which he feared that défendant was on the verge of 
delirlum tremens, was admissible, since wherever the bodlly or mental 
feelings of an individual are materlal to be proved, the usual expressions 
of such feelings are original and compétent évidence. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 894-917, 
919-935; Dea Dlg. <S=412.] 

14. Criminal Law <S=>1170 — Appeal — Habmless Ereoe — Admission of Evi- 
dence. 

On trial for homicide where the défense was Insanlty, the exclusion of 
a physician's testimony as to defendant's description of his symptoms 
was not prejudlcial, where the substance of his complaints to the phy- 
elcian was afterwards admitted. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dlg. §§ 3145-3153 ; 
Dec. Dlg. <S=>1170.] 

15. Ceiminal Law ®=>1172 — Appeal — Harmless Error — Instructions. 

On a trial for homicide. In which the défense was insanlty, whlle It 
would hâve been better to refrain from alludlng by way of illustration 
In the charge to the Thaw Case, such allusion was not sufficiently prej- 
udlcial to warrant a reversai, if there had been no other error. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 3128, 
3154-3157, 3159-3163, 3169; Dec. Dig. <S=1172.] 

(Ê=For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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16. Ceiminal Law ®=>7e2— Instructions — Expression of Opinion as to 

GUILT. 

In the fédéral courts, the trial judge is allowed a large latitude in 
expressing hls opinion as to defendant's guilt, so long as he leaves the ul- 
tlmate issue of guilt or Innocence to the jury. 

[Ed. Note.— Foi- otlier c.'isor, soe Crlminal Law, Cent. Dlg. §§ 1731, 1750, 
1754, 1758, 1759, 1709; Dec. Dig. €=3762.] 

In Error to the District Court of the United States for the East- 
em District of South Carolina, at Charleston; Henry A. Middleton 
Smith, Judge. 

George B. Perkins was convicted of manslaughter, and he brings 
error. Reversed. 

See, also, 221 Fed. 109. 

W. C. Miller and J. P. K. Bryan, both of Charleston, S. C, for 
plaintiiï in error. 

Francis H. Weston, U. S. Atty., of Columbia, S. C, and J. Waties 
Waring, Asst. U. S. Atty., of Charleston, S. C. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. The indictment in this case charged the 
défendant with the murder of F. W. R. Hinman, on the Clyde Line 
Steamer Mohawk, on a voyage from New York to Charleston, in 
November, 1914. The trial resulted in a verdict of manslaughter and 
a sentence of three years' imprisonment. Error is assigned in the 
exclusion of évidence and in the instructions to the jury. 

The case made by the government was this: 

About 8 o'clock on November 11, 1914, while Mr. Hinman and bis 
wife were sitting in the saloon of the Mohawk, conversing with the 
master and other passengers, the défendant appeared, in his bare feet 
and clothed only in pajamas and a raincoat. He inquired about a 
wireless message, and made other remarks, either irrelevant or inco- 
hérent. Upon being told by the master that he should return to his 
room and put on other apparel, without notice and without provoca- 
tion, he fired a pistol through his raincoat pocket at the master and 
passengers until every chamber was empty. The first shot wounded 
the master, and two of the later shots killed Hinman. Mrs. Hin- 
man testified that while firing she heard the défendant say "there was 
otliers on the boat that he wanted besides." After the shooting the 
défendant was seized by the order of the master, and carried to 
Charleston in irons. 

The défense was insanity, caused by the use of alcohol and drugs. 
In support of this plea it was proved that the défendant was an ac- 
complished artist in interior décoration and furnishing, a man of high 
character, thoughtful and considerate of others. AU of the circum- 
stances, as well as the direct évidence, showed plainly not only an ab- 
sence of motive for the killing, but a lack of acquaintance with the 
persons présent at the tragedy, which tended to disprove actual malice 
toward any of them. According to the testimony of Horton, defend- 

®=»For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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ant's brother-in-Iaw, with whom he lived in Boston, on his return 
from Europe after the beginning of the war he was without occupa- 
tion, drank more than usual, and was nervous and restless ; and it 
was in conséquence of this condition that he started on a water trip 
to the South. Dr. Roberts, a physician in New York, to whom the 
défendant went for advice on his arrivai in New York, just before 
saihng on the Mohawk, testified that he complained of severe head- 
ache, great mental strain, nervousness, and insomnia, accompanied by 
hallucinations; that from thèse complaints he feared the défendant 
might be on the verge of delirium tremens, although he did not re- 
gard the delirium imminent, nor did he regard the condition serious. 
He prescribed for the headache phenacetine and caffeine citrate, with 
the direction that if one powder failed to relieve, it was to be repeated 
in four hours, and as a sédative for the nervousness, two ounces of 
chloral hydrate in solution, one teaspoonful, containing 15 grains, to 
be taken every six hours, to be stopped after three doses. This physi- 
cian testified that he had never known ill effects from the quantity of 
chloral prescribed; that the usual effect is a quiet sleep, though on 
some patients the efïect was a period of mental excitement, sometimes 
going on to delirium, but that such an unfavorable effect was a mère 
possibility. 

Dr. Wilson, a physician of high standing in Charleston, testified 
as an expert that the efïect of 15 grains of chloral might be sleep or 
an excitement indistinguishable from alcoholic intoxication, with pos- 
sible hallucinations. As to the effect of the 15 grains followed by 
465 grains, he said the patient might be very rapidly plunged into pro- 
found coma from which he would never awaken ; he might be plung- 
ed into a coma from which he might awaken; or that preceding the 
coma he might be plunged into a state of violent excitement and then 
fall into a coma. Dr. Wilson further testified that the tendency 
among médical men and alienists is to regard chloral as a very danger- 
ous drug, and that some even condemn it unqualifiedly on account 
of the occasional danger. In some cases he said it has developed 
suicidai tendencies. He expressed the opinion that, given in large 
doses, it might produce delirium. 

The def endant's story was this : For nine years before 1909 he 
had been a total abstainer, but in that year was a moderate drinker 
of wines and béer. For some time before leaving Boston he had been 
depressed on account of the loss of his position, and had begun to 
drink somewhat more. When he got to New York he was suffering 
from violent indigestion produced by his dinner. Before leaving Bos- 
ton he spent a sleepless night, haunted by uncanny visions. Finding 
himself very nervous on the following morning, he consulted Dr. Rob- 
erts, who was a personal friend, and discussed with him his nervous 
condition and the propriety of going to a sanitarium. The resuit was 
an agreement between the défendant and the doctor that a sea trip 
would be more advisable. The doctor then gave the prescription 
above mentioned. He had the prescription filled, and began taking 
the caffeine powders at the drug store, repeating the dose every four 
hours. When he embarked on the ship he was still feeling nervous 
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and unwell, and ate little luncheon or dinner ; but his testimony shows 
that he was quite sane. On going to bed the first night he heard de- 
moniacal voices and threats from imaginary persons of turning elec- 
tricity on him. He reasoned about the matter, supposing his condi- 
tion to be due to malarial fever, and was conscious of feeling relief 
when his roommate came in. He was greatly f rightened, and attempt- 
ed to call a physician, but there was none on the ship. He went to 
the toilet several times in his pajamas and raincoat. He took none 
of the chloral that night. There was nothing unusual in his conduct 
the next day, and he was not troubled much with the imaginary voices, 
but real voices seemed unnaturally loud. He drank nothing during 
the day but two bottles of béer. Finding himself very nervous on 
the evening of the second day, he went to bed, putting his pistol un- 
der his pillow, as was his habit in traveling, though he had left it in 
his trunk the night before. He poured into a glass what he sup- 
posed to be a teaspoonful of the hquid containing chloral to produce 
sleep. The défendant thus testifies as to his condition just after tak- 
ing the medicine, immediately before the homicide. 

"Q. When you took that teaspoonful what happened then after that? A. 
Well, after that I began to be very much more nervous, and very ciuickly I 
became nervous, and then came the worst period that I hâve ever knovra 
since I was born. I don't think that I ever felt such agony in my life as I 
dld after that medicine. I don't know whether the medicine had anything 
to do with it, but I know that immediately I heard the most demoniacal noises, 
voices of démons that were eursing me. They were laughing the worst laugh- 
ter that I ever heard in my Ufe, and the only voice that said anything in- 
telligent was one that sald, 'Get the battery ready now,' and then I thought 
I was in for the same accursed expérience of last night. Q. What was the 
condition of your head ? A. My head was spinning. I was so frlghtened that 
I could hardly stand. My hand was shaking. I don't know whether it was 
more the sensation of a man in deadly terror, or one who was drunk, but I 
ne ver felt so badly in my life before. Q. Had you ever taken chloral before? 
A. No ; never in my life, not to my knowledge. In fact I did not know that 
this was chloral. The doctor asked me if I had taken chloral. I got the 
impression it was a derivative of chloral, but did not know what it was; I 
knew it was somethlng strong. Q. In this condition can you describe your con- 
dition as elear to you; was it a clear state or elouûy state of mind? A. It 
was very, very cloudy state ; it was like a very bad nightmare. The thing 
that obsessed me was the voices. I think they might well hâve driven a man 
mad, and I did not know whether they were voices from the other world, or 
whether I was going insane. I was sure they were not human voices. Q. 
Do you know whether you, at any time, hâve you any remembrance of taking 
any more of It? Any recollection, distinct or indistinct, of taking any more of 
the liquld? A. I hâve an indistinct recollection, but how true that is I am not 
prepared to say ; I think that I opened the bottle, and put it to my lip, and 
said to myself, 'I will take enough now to make me sleep anyway.' Q. Is that 
very clear to you or is it hazy? A. The only thing that makes it seem clear 
to me is that I hâve a recollection of a very nasty taste, and I remember tak- 
ing some clear water, and washed that down, and then I don't remember any- 
thing after that. Q. Hâve you any remembrance at ail of going out of your 
roomî A. I hâve not the slightest recollection of leaving my room at ail." 

As to his condition after the homicide, the défendant said : 

"Q. When did you first know that there had been shooting or harm done to 
anybody on that ship? A. This is dealing with the time when my brain must 
hâve been very much under a cloud. I remember at the hospital, X hâve a 
vague recollection of havtng somebody unlock some handcuffs, then I re- 
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member speaking, or rather I don't remember anythlng, wîthln that Bame 
period. I dont know when some one woke me up, and I looked over the foot of 
the bed, and it seemed as though there were a dozen or more people standing 
at the foot of my bed, and tbey were ail very solemn, and I said to myself, 'I 
wonder if I am dead and ail thèse people are standing around looking at me.' 
Then one of thèse people read a paper ; I did not know what it was ail about ; 
I dld not grasp It untll my name appeared, and then something about kllling 
somebody. Probably that was the warrant, but I dld not know what it was 
ail about, and I began thinking if I had killed somebody. This paper said 
that I was under arrest, I think, something like that. I said, 'Hâve I killed 
some one?' and this voice, the man who read the paper said, 'Yes, sir,' and I 
felt very troubled, and it struck me then, and I could not at that point believe 
that I had killed anybody, because I argued this way: 'If I hâve killed a man 
and I am a murderer, this man would not hâve said, "Yes, sir," to me, he 
would hâve said, "Yes." This is ridiculous if he said "sir" to me if I am 
a murderer,' and I don't remember how long it was before anything else 
happened." 

Dr. Johnson thus testified as to a statement made to him by the de- 
fendant in the hospital : 

"My recollection of what Mr. Perkins said with regard to that was that he 
dld not know just what was in the drug, but thought it was chloral or some 
derivative of chloral ; that he realized that it was some dangerous drug, and 
when he took the drug he took it for the purpose of ridding hlmself of thèse 
distressing impressions on his mind, sueh as the sights and the sounds as I 
recoUect correctly, but especially the sounds that were worrying him at the 
time, and that he wished to be rid of them, and for that purpose he thought 
that if he took more of it, he would accomplish that purpose, but, not know- 
tng what resuit would happen, whether he wouid be put in a great deal of pain, 
as I understood from him — I certainly remember his saying that he put bis 
pistol under the pillow so that, in the event that It did not relieve him of 
thèse noises and so on, that were distressing him, he would shoot hlmself." 

There was much élaboration of the testimony above collated, but 
enough is given to make clear the grounds upon which error is assigned. 

The chief rules of law applicable to the case are thèse : 

[1] 1. Insanity, to be available as a défense, must reach the degree 
of failure to uoderstand the différence between right and wrong. 

[2,3] 2. Drunkenness is not an excuse for crime, but the long- 
continuied use of alcohol or other drugs, even though voluntary, may 
produce delirium tremens, or other mental dérangement violent enough 
to amount to insanity, and make its victim not responsible under the 
law. 

3. Intoxication, or delirium, from a drug used with knowledge that 
it is likely to produce intoxication or delirium obviously stands on 
the same footing as intoxication from alcohol. 

[4-6] 4. A patient is not presumed to know that a physician's pre- 
scription may produce a dangerous frenzy. But he is bound to take 
notice of the warning appearing on a prescription, and this obligation 
is, of course, stronger if he reads the prescription. If, for example, in 
this case, the prescription itself, or the realized effect of the first dose 
of the chloral, or both together, warned the défendant before he had 
lost control of himself that he might be thrown into an uncontrollable 
frenzy, then he would be guilty of murder or manslaughter according 
to the view the jury might take of the circumstances. If, on the other 
hand, the défendant had good reason to infer from the terms of the 
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prescription or the oral instructions of the physician, or from the 
effect of the first dose, or from ail thèse together, that he would fall 
into unconsciousness from a larger dose, then he would not be legally 
responsible for acts committed in a violent frenzy which he had no 
reason to anticipate. If he was so frenzied by a portion of the medicine 
innocently taken under the direction of the physician that he was 
thrown into a mental state which placed him beyond his own control 
and beyond the realization of what might be the ill effect of an over- 
dose, he would not be legally responsible. We cite the f ollowing, among 
the many authorities on the subject of insanity produced by the use 
of liquor or drugs which support thèse propositions : Tucker v. Unit- 
ed States, 151 U. S. 164, 14 Sup. Ct. 299, 38 L. Ed. 112; Davis v. 
United States, 160 U. S. 469, 16 Sup. Ct. 353, 40 L. Ed. 499; Davis v. 
United States, 165 U. S. 373, 17 Sup. Ct. 360, 41 L. Ed. 750; United 
States v. Drew, 25 Fed. Cas. 913, No. 14,993 ; 1 Haie, P. C. 32 ; 3 
Greenkaf, Ev. § 6; State v. Rippy, 104 N. C. 752, 10 S. E. 259. 

In the light of thèse principles we consider the errors assigned in the 
charge : 

[7j The défendant first submits that the District Judge improperly 
excluided the issue of involuntary manslaughter from the jury. Sec- 
tion 274 of the Pénal Code of U. S. gives thèse définitions: 

"Manslaughter Is the unlawful kllling of a human being without malice. It 
Is of two kinds: 

"First. Voluntary — upon a sudden quarrel or heat of passion. 

"Second. Involuntary — in the commission of an unlawful act not amounting 
to a felony, or in the commission of a lawful act which might produce death, 
in an unlawful manner, or without due caution and circumspection." 

From the foregoing statement of the circumstances it seems plain 
that the real issues were whether the défendant killed the deceased 
while insane, or in such a condition of heat and passion due to stim- 
ulants as would reduce the killing from murder to voluntary man- 
slaughter. There are no éléments of involuntary manslaughter. The 
term "involuntary" implies the absence of intention to kill. The évi- 
dence shows beyond doubt that if the défendant was chargeable as 
a sane man with any intention at ail, the firing of the pistol at the 
deceased showed an intention to kill. 

[8] It is next insisted that the District Judge, in the f ollowing sen- 
tence and in other portions of the charge, denied to the défendant the 
défense of insanity from delirium produced by long indulgence in al- 
cohol or drugs, or both, as distinguished from ordinary intoxication: 

"I charge you that insanity must proceed from disease of the mind in some 
way. It must proceed, so to say, from the act of the providence of God, who 
créâtes and controls the opérations of our bodies and minds when we foUow 
and obey His natural laws. It must be an insanity that is an involuntai-y in- 
sanity on the part of the human being. It must be an insanity produced by 
disease whether that disease be temporary or permanent by disease proceeding, 
as dlseases do, from the act of God so that he is incapable at the time of un- 
derstanding what he is doing, and that he is committiug an infraction of the 
law, but at the time he was, by something beyond his personal, voluntary 
control, put in that condition." 

The distinction, thus broadly stated, between insanity produced by 
disease coming as an act of God and that produced by a man's own vol- 
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untary act îs not sound, for real mental disease amounting to insanîty, 
as distinguished from ordinary intoxication, excuses, even when 
brought about by voluntary dissipation or other vice. But considér- 
ation of the charge on this subject shows that the District Judge was, 
at the moment, drawing the distinction between intoxication or other 
dérangement voluntarily brought on by indulgence immediately pre- 
ceding the alleged criminal act, and insanity coming in the ordinary 
course of nature, and that he did not mean to say that a fixed diseased 
state of the mind, resulting from past indulgence in liquors or drugs, 
would not excuse. This is made plainer by the following instructions, 
given at the instance of the défendant : 

"While the law does not excuse a crime committed by a person under the 
Influence of intoxicating liquors, that Is, In a fit of intoxication and while jt 
lasts, yet if the accused was not intoxicated, that is, not drunk and under the 
Influence of intoxicating liquor or any other Intoxicating élément voluntarily 
taken by hinj at the time of the homicide, but was Insane from an attack of 
delirium tremens, resulting from past indulgence in intoxicating éléments, bo 
long past as to hâve resulted in a diseased mlnd and not the direct resuit of 
the accused's Foluntarj action at the time, such insanity is a complète défense 
to any criminal act, committed while so insane." 

We should hesitate, therefore, to reverse the judgment for the error 
in the above-quoted gênerai proposition laid down in the charge but 
for other fatal errors. 

[9] The instruction was given to the jury that there was no évidence 
of delirium tremens, except the testimony of Dr. Roberts that the symp- 
toms described to him by the défendant, and his attitude at the time, 
made him think he was on the verge of delirium tremens. This in- 
struction was erroneous and prejudicial. The défendant himself tes- 
tified that he had been drinking more than usual before he left Boston, 
and that after this increase he was having frightful visions and halluci- 
nations before he took the chloral. It is common knowledge that such 
terrors are concomitants of delirium tremens. Thèse symptoms, if they 
existed, tended to show a condition bordering on delirium. To this 
is to be added the testimony, above recited, from Dr. Wilson and Dr. 
Roberts, to the efïect that a dose of 15 grains of chloral might produce 
a condition of delirium like that produced by drink, and tlie testimony 
of the défendant that while in this condition of excessive mental dis- 
tress, bordering on delirium, he took the dose of chloral prescribed by 
the doctor, with the resuit of greatly increased terror of imaginary 
démons cursing and threatening him. It may be that this dose of 
chloral threw the défendant into the delirium commonly known as de- 
lirium tremens, with which he was already threatened from the con- 
tinuous use of liquors. If the défendant had thèse symptoms indica- 
tive of the approach of delirium tremens, and afterwards acted as if 
he did hâve it, it cannot be said that tliere is no évidence of his having 
it except the appréhensions of the doctor. 

[10] That the défendant was in some sort of delirium when he com- 
mitted the homicide seems évident. The pivotai issue was this: If 
delirium amounting to insanity was produced by the dose of chloral, 
taken in good faith in accordance with the doctor's prescription, under 
the belief that it would be a sédative, and in that state of delirium 
228 P\— 27 
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the défendant commîtted the homicide, he would not be guilty of 
any légal offense, although the chloral might hâve been harmless but 
for a settled state of mental disorder produced by habituai drink- 
ing. If, on the other hand, the défendant was not thrown into this 
condition by the prescribed dose of chloral, but by an excessive quantity, 
taken after he had realized the bad effects, if any, of the small quan- 
tity prescribed, or taken with notice from any source that it might 
put him out of his reason, then he would be responsible for .the risk 
which he knowingly assumed in taking a larger quantity, and for his 
action in the delirium which ensued. 

[11] It was on this question that the expert testimony became im- 
portant in conjunction with the testimony of the défendant. The low 
estimate placed by the District Judge in his charge on the testimony of 
expert witnesses as to matters, connected with the science or art in 
which they are proficient, not within their personal expérience, is not 
sustainable on principle or authority. This estimate is indicated by the 
following extracts from the charge : 

"Now, I charge you that expert testimony has fallen Into what I might 
term, in many respects, 'an undeserved disrepute.' You see in the papers 
jokes about the experts, especially In cases of insanity — so many come up on 
one slde and swear he is sane ; so many come up on the other side and swear 
that he is insane — but I charge you that expert testimony is admissible by law, 
and it is very valuable within its proper limitations, and that is the expert tes- 
timony of a man who Unows something from his own expérience. The ex- 
pertness of a railroad englneer who runs an engine, speaking about what he 
does, is skilled testimony, the testimony of an expert mlnlng englneer, who 
goes many feet under ground, as to the best ways of mlnlng coal, is a further 
valuable adjunct to testimony, but when a man calls himself an expert and 
proceeds to speak expertly about matters not within his own knowledge and 
expérience, then his testimony beglns to be of less value, when he begins to 
speak from bocks, what other people hâve told hlm; for that dépends upon 
what crédit those other people were entitled to. You hâve a right, when a 
man says he is an expert ; he has done so and so ; he is on the stand bef ore 
the jury — you hâve a right to cross-examine him, as to what he testlfles to have 
done ; and, if he says that 'I myself gave 15 gralis of chloral to a man, and 
he became insane,' no one can dispute that that is testimony of very hlgh 
character ; but when he testlfles from the books, showlng the expériences of 
another, you have no way of checking such observations, and what he states 
Is only, so to say, hearsay testimony, unless it Is corroborated by the wltness' 
own expérience. True expert testimony, based upon an intelligent man's life, 
long expérience, and practice, gentlemen, I charge you, is testimony in 
court of a very Jaigh klnd, but hypothetical or suppositltious expert testimony 
in which you argue from conclusions, not from your own expérience, but simply 
from the expérience of others, I charge you may be of the very weakest klnd. 
It Is just like clrcumstantlal testimony. Oircumstautial testimony may be the 
strongest testimony in the world, because circumstances cannot lie, provided 
you have got enough circumstances and they are of the right klnd, and It may 
be the very weakest testimony in the world, provided you have not got enough 
circumstances or they are of the wrong klnd. Expert testimony may be very 
valuable if it is based upon proper foundatlons, but of very little value and 
insufficient if it Is based upon foundatlons that are insufficient and illégal. AU 
of us know in our knowledge that 20 years ago, we could take a médical book 
and read the positive opinion that malaiia proceeded from what they called a 
miasma, or bad water ; you now take a médical book, and they tell you it pro- 
ceeds from neither of those causes, but proceeds from the blte of a mosqulto, 
The same thing with yellow fever. The tlme was when they sald dlphtheria 
proceeded from sewer gases, and now they tell you It is a distinct infection, and 
our médical opinion varies, and médical books 20 years ago are now thrown 
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aside, and It may bc quite withln the llmlt of possibillty that médical books 
used to-day 20 years from now wlU be as useless as now are thosë of 20 
years ago. The question Is what the reasonable inference, wben a large num- 
ber of the médical profession, in a very large number of cases, say in an 
enormous number of cases, may use chloral, because one physiclan used la 
perhaps not knowing his patient's physlcal condition wlth différent résulta ,- 
to what extent does that east upon this défendant hère any presumption that 
he Is insane?" 

The knowledge of experts in any science or art would be extremely 
limited if it extended no further than inferences from phenomena fall- 
ing within their own expérience. Their testimony is admitted as valu- 
able because based on their spécial knowledge, derived not only from 
expérience, but from the experiments and reasoning of others, com- 
municated by personal association or through books or other sources, 
It is more or less valuable according to the source from which it cornes, 
but the gênerai proposition that it is of low value unless based on Per- 
sonal expérience is not sound. 

The principle is thus well stated in 1 Wigmore on Evidence, 782, in 
the discussion of the reasons for the admission of évidence of physi- 
cians as experts : 

"To deny the competency of a physiclan who does not know his facts from 
Personal observation alone is to rejeet médical testimony almost in Its entirety. 
To allow any physiclan to testlfy who daims to know solely by personal ex- 
périence is to appropriats the wltness stand to impostors. Médical science is 
a mass of transmltted data ; the generalizations are rare which are the resuit 
of one man's personal observation exclusively ; and the law cannot expect Its 
petitioners to obtain thèse rare persons. The law must recognlze the methods 
of médical science. It cannot stultify Itself by establishing, for légal remédies, 
a rule never considered necessary by the médical profession itself. It is 
enough for a physician, testlfying to a médical fact, that he is by training and 
occupation a physician ; whether his source of information for that particular 
fact is in part or entirely the hearsay of his fellow practitioners and Inves- 
tigators is immaterial." 

On this principle was based the remarks of the Suprême Court of 
the United States in Grayson v. Lynch, 163 U. S. 468, 16 Sup. Ct. 1064, 
41 L. Ed. 230, on the competency and value of expert testimony offered 
in that case. 

[12] Exception is taken to the following instruction: 

"So, this mau is assumed to know, If he knew what was chloral, what effects 
chloral has, but not only was he presumed to know, but he testifies that he 
did know, what was the dose he was instructed to take, what was his limi- 
tation. Therefore under the restrictions of those written directions he was 
actually advised of the dangerous character of the drug he was dealing with. 
Now, gentlemen, I charge you that if he dlsobeyed his physician dlrectly, 
knowing what he was taking, and his intoxication proceeded from that, then 
if you find that he did it when actually intoxlcated, then he Is not excusable. 
If he foUowed his physician's directions strictly so far as he knew, then he 
would be excused, but if he disobeyed his physician, he is chargeable, from the 
very limitation expressed, as I construe that written direction, he is charge- 
able by that fact with the knowledge of the restrictions impressed upon him, 
and he is chargeable, therefore, with knowing that taking an excess of that 
was dangerous." 

It is not correct to say, as a gênerai proposition, that a man without 
expert knowledge is presumed to know the effect of chloral or of other 
drugs if he knows what it is ; that is, what it is made of . In this in- 
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stniction, however, there was no harmful error, because the défendant 
had express warning f rom the physician's prescription not to take more 
than a certain quantity. He knew it was a drug that would affect the 
nerves, and he was notified by the terms of the prescription that serious 
results would follow an overdose. As we hâve seen, unless the dose, 
taken in good faith under tlie physician's prescription, had thrown him 
in a State of uncontrollable delirium, he could not be allowed to take 
the risk of an overdose and visit the conséquences on his fellow pas- 
sengers. The objection to the définition of reasonable doubt is too re- 
fined. 

[13] The testimony of Dr. Roberts as to the description the défend- 
ant gave of his symptoms just before going on the ship was compétent 
on the issue of his mental and physical condition at that time. 

"Wlterever the bodily or mental feelings of an individual are materlal to 
be proved, the usual expressions of such feelings are original and compétent 
évidence. Those expressions are the natural réflexes of what it miglit be Im- 
possible to show by other testimony. If there be such other testimony, this 
may be necessary to set the facts thus developed in their true liglit, and to 
give them their proper effect. As independent, explanatory, or corroborative 
évidence, It is often indispensable to the due administration of justice. Such 
déclarations are regarded as verbal acts, and are as compétent as any other 
testimony, when relevant to the issue. Their truth or falsity is an inquiry for 
the jury." Insurance Co. v. Mosley, 75 U. S. (8 Wall.) 397, 19 L. Ed. 437; 
Northern P. R. Co. v. Urlin, 158 U. S. 271, 15 Sup. Ct. 840, 39 L. Ed. 977 ; 1 
Greenleaf Ev., § 102. 

[14] Upon objection made to this testimony the court erroneously 
held it incompétent. The record indicates, however, that this was not 
prejudicial, as the substance of defendant's complaints to Dr. Roberts 
was afterwards admitted. 

[15] Exception is made to the portions of the charge which allude, 
by way of illustration, to Thaw and his victim, Stanford White. It 
seems evidently better in the trial of a case to refrain from allusion to 
other cases, especially récent cases, which hâve attracted attention and 
elicited strong popular préjudice or sentiment. There is danger in such 
allusion of tying the défendant in the minds of the jury to the person 
referred to; and this association in the minds of the jury evidently 
may be prejudicial to the défendant. We do not think, however, that 
if there were no other error there should be such an inference of préj- 
udice as to warrant a reversai on this ground. 

[16] The alleged indication of the District Judge in his charge that 
he thought the défendant guilty does not furnish ground for a new 
trial. A large latitude is allowed to a trial judge in the fédéral courts 
in expressing his opinion to the jury, so long as he leaves the ultimate 
issue of guilt or innocence to their décision ; and but for the errors 
pointed out, we are not prepared to say that the District Judge went be- 
yond his recognized powers. 

Judgment reversed. 
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SWBET V. UNITED STATES. 
(Clrcuît Court of Appeals, Biglitli Circuit. September 27, 1915.) 

No. 4298. 

(SyllaTjus Ity the Court.) 

1. Public Lands (®=a52 — Enabling Act- — ScnooL Lands. 

The Enabling Act of Utah grants tlie lands valuable for minerais, as 
well as ail other lands in sections 2, 16, 32, and 36 in eacb township, net 
espressly excepted from the grant in section 6 thereof. Act July 16, 1894, 
C. 138, 28 Stat. 107, 109. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 139-142, 
146, 147; Dec. Dig. (S=552.] 

2. StATUTES ®:=190 — CONSTEUCTION. 

Where the terms of a statute are clear and their meaning certain, con- 
struction has no place or office. The légal presumption is that the législa- 
tive body meant what it said, and it Is the duty of the courts not to amend 
or revoke, but to glve efCect to, the enactment. 

[Ed. Note.— For other cases, see Statu tes. Cent. Dig. §§ 266, 269; Dec. 
Dig. <S=>190.] 

S. Statutes <S=>212 — Construction — Exceptions. 

Where a législative body makes a plain grant or provision, and makea 
no exception to it, the légal presumption is that it intended to make none, 
and it is not the province of the courts to do so. A fortiori, vchere a 
législative body has made a clear grant or provision, and has itself care- 
fuUy considered and expressly stated in its act the exceptions, the courts 
may not strike dovm the exceptions it has made, or add others which the 
enaeting body exeluded. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 289; Dec. 
Dig. (S=212.] 

4. Statutes <S=176 — Construction — Public Polict. 

When the law-making power speaks in no uncertain terms upon a 
particular subject over which it has constitutional power to legislate, 
public policy in that particular case is what the statute enacts, and the 
statute may not be repealed or amended by the courts, on the ground 
that it is contrary to public policy, because the same législative body has 
treated other particular subjects or cases in a différent manner. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. § 255; Dec. Dig. 
<®=3l76.] 

5. Public Lands (©=52 — Géant — School Lands — Utah. 

The grant of lands to Utah for school purposes was not a sale, and 
neither section 2318, Eevised Statutes (Coirip. St. 1913, § 4613), nor Act 
May 10, 1872, c. 152, 17 Stat. 91, reservinjc minerai lands from sale is 
applicable thereto. Neither of them dis(uialified the Congress subsequent- 
ly to grant public lands valuable for minerais for school or other public 
purposes, or modified or restricted the efleet of sueh an absolute grant. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 13&-142, 
146, 147 ; Dec. Dig. <S==>52.] 

6. Statutes <S=3225%^Oonstruction — General and Spécial Laws. 

Where gênerai laws treating of many subjects and a law treating of 
one of those subjects, or one particular case, are inconsistent, they must, 
if possible, stand and be glven eftect together, the former as the gênerai 
law, and the latter as the law of the particular case or subject. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. § 305; Dec. Dig, 

<S=>225%.] 

©sslfor other cases see same topic & KEY-NCMBER in ail Key-Numbered Digests & Indexes 
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7. United States <S=3l26 — Actions — Eights of TJnited States — Courts. 

The equities of the United States appeal to tte conscience of a chancel- 
lor with no greater or less force than would the equities of a private in- 
divldual In like clrcumstances. 

[Ed. Note.— For other cases, see United States, Cent. Dig. § 115; Dec. 
Dig. ®=>126.] 

Appeal from the District Court of the United States for the District 
of Utah ; John A. Marshall, Judge. 

Suit by the United States against Arthur A. Sweet, who died be- 
fore decree. From a decree for plaintifï, Frederick A. Sweet, as ad- 
ministrator, appeals. Reversed and remanded, with directions. 

A. C. Ellis, Jr., and Russell G. Schulder, both of Sait Lake City, 
Utah (W. H. Dickson, of Sait Lake City, Utah, and A. R. Barnes, 
Atty. Gen., of Utah, on the brief), for appellant. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah (David S. 
Cook, Asst. U. S. Atty., of Sait Lake City, Utah, on the brief), for 
the United States. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

SANBORN, Circuit Judge. [1] By the terms of the Enabling Act 
of the State of Utah the United States granted sections 2, 16, 32, and 
36 in every township in that ,state to the state for the support of com- 
mon schools. The act contained no exception or réservation of min- 
erai lands from this grant. 28 Stat. 107, approved July 16, 1894. In 
the year 1904 the state of Utah contracted to sell section 32 in town- 
ship 15 south, range 8 east of Sait Lake meridian, to George T. Badger, 
whp assigned his contract to Arthur A. Sweet in 1906. Sweet paid 
the state for the land and was demanding his deed when in 1907 the 
United States brought this suit against him to quiet the title in itself, 
on the ground that the section was well-known coal land when the 
state was admitted into the Union, and for that reason never passed 
to the state. The court below sustained the claim of the government 
and the administrator of the estate of Arthur A. Sweet, who had died 
meanwhile, appealed. He complains that the évidence established the 
f act that the land in question was not well-known coal lands, and that, 
if it was, it was granted to the state by the Enabling Act. Sections 
6, 10, and 20 of that act contain the grant, and ail the exceptions to 
and réservations from the grant, and they read in this way : 

"Sec. 6. That upon the admission of said state into the Union, sections 
numbered two, sixteen, thirty-two, and thirty-six in every township of said 
proposed state, and where such sections or any parts thereof bave been sold 
or otherwi.se dlsposed of by or uuder the authority of any act of Congress 
other iands équivalent thereto, in légal subdivisions of not less than one quar- 
ter section and as contiguous as may be to the section in lieu of which the 
same Is takeu, are hereby granted to said state for the support of common 
schools, such indemnlty lands to be seleeted wlthln said state In such manner 
as the I-eglslature may provide, with the approval of the Secretary of the In- 
terior: Provided, that the second, slxteenth, thlrty-second, and thirty-slxth 
sections enibraced in permanent réservations for national purposes shall not, 
at any time, be subject to the grants nor to the indemnlty provisions of this 
act, nor shall any lands embraced in Indlan, military, or other réservations 
of any character be subject to the grants or to the indemnlty provisions of 

«gzxaFor other cases see aame topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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thls act until the réservation shall hâve been extingulslied and such lands be 
restored to and become a part of the public domain." 

"Sec. 10. Tliat the proceeds of lands herein granted for educational pur- 
poses, except as hereinafter otherwisé provided, shall constitute a permanent 
school fund, the interest of which only shall be expended for the support of 
said schools, and such land shall not be subject to pre-emptlon, homestead en- 
try, or any other entry under the land laws of the United States, whether 
surveyed or unsurveyed, but shall be surveyed for school purposes only." 

"Sec. 20. That ail acts or parts of acts in conflict with the provisions of 
this act, whether passed by the Législature of said territory or by Congress, 
are hereby repealed." 

[2] The United States now asks the courts to amend section -6 by 
adding thereto the words "nor shall any minerai lands be subject to 
the grant or the indemnity provisions of this section," and thereby to 
revoke the grant of the minerai lands in sections 2, 16, 32, and 36 
clearly made by the terms of the section. But such an amendment 
and revocation would be violative of settled canons of construction and 
established principles of law. The Enabling Act is cleàr, free from 
even the shadow of an ambiguity. And when a statute is plain and 
its meaning is certain, construction has no place or office. The con- 
clusive légal presumption is that the législative body meant what it 
said, and the duty of the courts is to give effect to its acts, not to amend 
or repeal them. Brun v. Mann, 151 Fed. 145, 157, 80 C. C. A. 513, 
525, 12 h. R. A. (N. S.) 154; United States v. Ninty-Nine Diamonds, 
139 Fed. 961, 964, 72 C. C. A. 9, 12, 2 L. R. A. (N. S.) 185; John- 
son V. Southern Pac. Co., 117 Fed. 462, 465, 54 C. C. A. 508, 511; 
Swarts V. Siegel, 117 Fed. 13, 18, 19, 54 C. C. A. 399, 404, 405; St. 
Paul, M. & M. Ry. Co. v. Sage, 71 Fed. 40, 47, 17 C. C. A. 558, 565 ; 
Webber v. St. Paul City Ry. Co., 97 Fed. 140, 144, 38 C. C. A. 79, 
83; Grainger & Co. v. Riley, 201 Fed. 901, 904, 120 C. C. A. 415, 
418; United States v. Alamorgordo Lumber Co., 202 Fed. 700, 706, 
121 C. C. A. 162, 168; First Nat. Bank v. United States, 206 Fed. 374, 
377, 378, 124 C. C. A. 256, 259, 260, 46 L. R. A. (N. S.)1139; Soliss 
V. General Electric Co., 213 Fed. 204, 207, 129 C. C. A. 548, 551. 

[3] Congress had the power to make or to withhold this grant in 
whole or in part. It had absolute power to reserve or except from the 
grant a part of or ail the minerai lands in the state. Its attention was 
unavoidably called to the exceptions to the grant it would make, for 
it expressly provided in section 6 that lands in permanent réservations 
for national purposes should be forever excepted from the grant, and 
that lands in Indian, military, or other réservations should be excepted 
until the réservation was extinguished. Nevertheless it did not except 
or reserve minerai lands from the grant. And where a législative body 
makes a plain grant or provision, and makes no exception to it, the légal 
presumption is that it intended to make none, and it is not the province 
of the courts to do so. A fortiori, is it true that, where a législative 
body has made a grant or provision, and has itself carefully consid- 
ered and specified the exceptions to it, the courts may not lawfully 
strike out the exceptions made, or add others which the enacting body 
excluded. Such a proceeding would pass the bounds of construction 
and would constitute reprehensible judicial législation. Hobbs v. Mc- 
Lean, 117 U. S. 567, 579, 6 Sup. Ct. 870, 29 L. Ed. 940; Maxwell v. 
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Moore, 22 How. 185, 191, 16 L. Ed. 251; Sutherland on Statutory 
Construction, § 328; Cella Commission Co. v. Bohlinger, 147 Fed. 419, 
425, 78 C. C. A. 467, 473, 8 L. R. A. (N. S.) 537; Omaha Water Co. 
V. City of Omalia, 147 Fed. 1, 13, 77 C. C. A. 267, 279, 12 L. R. A. 
(N. S.) 736, 8 Ann. Cas. 614; Chicago, M. & St. Paul Ry. Co. v. 
Westby, 178 Fed. 619, 631, 102 C. C. A. 65, 77, 47 L. R. A. (N. S.) 
97; American Grain Separator Co. v. Twin City Separator Co., 202 
Fed. 202, 205, 120 C. C. A. 644, 647; United States v. Alamogordo 
Lumber Co., 202 Fed. 700, 706, 121 C. C. A. 162, 168; United States 
V. Mo. Pac. Ry. Co., 213 Fed. 169, 173, 130 C. C. A. 5, 9. 

[4, 5] Counsel for the United States seek to escape from the con- 
clusion which the rules and principles to which référence has been 
made seem to compel, on the grounds that it is the settled public pol- 
icy of the government to reserve minerai lands from sales and grants; 
that section 2318 of the Revised Statutes (Comp. St. 1913, § 4613) 
provided that "in ail cases lands valuable for minerais shall be reserved 
from sale, except as otherwise expressly directed by law"; that Act 
May 10, 1872, 17 Stat. 91, c. 152, § 1 (Comp. St. 1913, § 4614), de- 
clared that ail valuable minerai deposits in lands belonging to the Unit- 
ed States should be "free and open to exploration and purchase, and 
the lands in which they are f ound to occupation and purchase" ; that 
the Suprême Court held in Mining Co. v. Consol. Mining Co., 102 U. 
S. 167, 26 L,. Ed. 126, that the minerai lands in California were ex- 
cepted from the grant to that state by Act March 3, 1853, 10 Stat. 
pp. 244, 246, c. 145, of sections 16 and 36 in each township for public 
schools; and that in Defïeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 
95, 29 L. Ed. 423, that court held that the title of a claimant of a 
placer mine was superior to the claimant of a townsite in view of 
the provisions of Act May 10, 1872, section 2318, Rev. Stat, and the 
townsite laws, which expressly except minerai lands. Sections 2392, 
2386, Rev. Statutes (Comp. St. 1913, §§ 4798, 4790). 

There are many reasons why the contention that the courts should 
amend section 6 and revoke a part of the grant it so clearly makes, 
on the ground that the settled public policy of the United States is to ex- 
cept minerai lands from its grants, ought not to prevail. In the first 
place, Congress has declared in the Enabling Act itself in plain and pos- 
itive terms that the public policy of the nation was to grant to the state 
of Utah section 2, 16, 32, and 36 in each township in that state, without 
any exception or réservation from that grant of minerai lands, for 
the support of common schools, and as the Suprême Court said in 
United States v. Trans-Missouri Freight Association, 166 U. S. 290, 
340, 17 Sup. Ct. 540, 559, 41 h. Ed. 1007: 

"The public policy of tbe govemment is to be found in its statutes, and 
when they hâve not direct! y spoken, then in the décisions of the courts and 
the constant practlce of the government officiais; but when the law-making 
power speaks upon a particular subject over which it has constltutlonal power 
to leglslate, public policy in such a case is what the statute euacts." Dewey 
V. TJnlted States, 1T8 V. S. 510, 521, 20 Sup. Ct. 981, 44 L. Ed. 1170. 

The Suprême Court has twice considered the very question hère 
at issue, the question whether or not under a like grant of school lands 
to Michigan without an exception of minerai lands the courts could 
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lawfully enact that exception on the ground that such was the settled 
public policy of the nation, and has twice decided, after exhaustive ar- 
guments, that thev could not lawfullv do so. Cooper v. Roberts. 18 
How. 173, 177, 178, 15 L. Ed. 338; Roberts v. Cooper, 20 How. 467, 
484, 485, 15 L. Ed. 969; Minnesota Min. Co. v. National Min. Co., 11 
Mich. 186; Id., 3 Wall. 332, 18 L. Ed. 42. 

Moreover, while it has been the gênerai practice of the United States 
to reserve minerai lands from homesteads, pre-emptions, sales, and 
grants to railroad companies, an examination of the grants of lands 
to States for school purposes demonstrates the fact that it has been 
the practice of Congress to détermine and déclare by législative act, 
in each case, and not by any settled public policy, whether or not min- 
erai lands shall be reserved from the grant. They were not reserved 
from the grant to Michigan. The grant to Utah is in substantially 
the same terms. They are not reserved from the grants of school Sec- 
tions to Wisconsin, Minnesota, Missouri, or Kansas, and the acts of 
February 18, 1873 (17 Stat. 465, c. 159 [Comp. St. 1913, § 4653]), 
and May 5, 1876, 19 Stat. 52, c. 91 [Comp. St. 1913, § 4654]), expressly 
provide that the public lands in those states are excepted from the pro- 
visions of the act of May 10, 1872 (17 Stat. 91), and of section 2318, 
Revised Statutes. The Enabling Act of Colorado (Act March 3, 1875, 
c. 139, 18 Stat. 474) expressly provides that ail minerai lands shall 
be excepted from the opération of its grants. The Enabling Act of 
the State of Washington (Act Feb. 22, 1889, c. 180, 25 Stat. 676), 
grants the sixteenth and thirty-sixth sections in each township for 
school purposes, and then provides that, if either of thèse sections shall 
be found to be minerai lands, they shall not pass to the state, but 
other lands in lieu of them may be selected, and the same provision 
is found in the Enabling Acts of Idaho, Montana, North Dakota, South 
Dakota, and Wyoming. On the other hand, the Enabling Acts of 
Florida (Act May 17, 1856, c. 31, 11 Stat. 15), and of Oklahoma (Act 
June 16, 1906, c. 3335, 34 Stat. 273), grant the school lands without 
any réservation of the minerai lands and the latter act contains con- 
vincing évidence, in addition to the grant itself, that Congress intended 
to grant the minerai lands in the school sections, for it expressly pro- 
vides that virhere the lands granted for school purposes are valuable 
for minerais the state shall not sell them prior to January 1, 1915, 
but that it may lease them and apply the proceeds to school purposes. 

Thus it appears that minerai lands are not excepted from the con- 
gressional grants of school lands to Michigan, Minnesota, Wisconsin, 
Missouri, Kansas, Florida, and Oklahoma, that they are excepted by 
express provisions to that effect in the Enabling Acts which grant 
school sections to W^ashington, Idaho, Montana, North Dakota, South 
Dakota, and Wyoming, and that in the latter acts provision is made 
for the sélection of indemnity lands. The grant of school lands to 
Utah is in substantially the same terms as the grant to Michigan, it 
contains no exception of minerai lands and no provision for indemnity 
lands in lieu of them, and the conclusion is unavoidable that the acts 
of Congress disclose no such settled public policy to except minerai 
lands from grants of school lands as would sustain the courts in amend- 
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ing a grant without such an exception by inserting it ; but they demon- 
strate the fact that Congress has exercised its constitutional power 
to make grants with and without such an exception as its good judg- 
ment dictated, and they impose the duty on the courts not to amend 
or revoke them by construction, but to enforce them according to their 
plain terms and certain meaning. 

Section 2318, Revised Statutes (U. S. Comp. Stat. 1901, p. 1423), 
invoked by counsel for the government, descended from a provision 
in section 5 of "An act concerning certain lands granted to the state of 
Nevada," approved July 4, 1866 (14 Stat. 86, c. 166). That act con- 
firmed certain grants to the state of Nevada and made others. Sec- 
tion 5 related to surveys, and provided that in surveying the lands in 
Nevada the lines of the surveys might so vary that the forms of the 
tracts would be other than rectangular, and added: 

"But In ail cases lands valuable for mines of gold, silver, quicksllver or 
copper, shall be reserved from sale." 

The form in which this provision now appears in the Revised Stat- 
utes is: 

"In ail cases lands valuable for minerais shall be reserved from sale except 
as otherwise expressly directed by law." Section 2318, Kev. Stat. 

But this provision merely reserves from sale by the United States 
lands valuable for minerais. It does not prohibit the United States or 
its Congress from giving or granting such lands for educational or 
other public purposes, nor does it in any way restrict or limit its légis- 
lative power so to do. The grant hère in question is not a sale, and 
section 2318 is inapplicable thereto. 

For the same reasons the provision of the Act of May 10, 1872 (17 
Stat. 91, c. 152, § 1), which déclares that ail valuable minerai deposits 
in lands belonging to the United States, both surveyed and unsur- 
veyed, shall be "free and open to exploration and purchase and the 
lands in which they are found to occupation and purchase," and the 
varions statutes under which lands of the United States valuable for 
coal and other minerais may be acquired by miners fail to restrict or 
limit the power of Congress to make this grant, or to modify its plain 
meaning and effect. They are parts of the gênerai laws of the United 
States relative to the sale and disposition of its public lands by the 
officers of its Land Department, and they in no way disqualify the Con- 
gress itself that made them from disposing of those lands by subsé- 
quent grants at any time before the rights of private parties hâve at- 
tached to them under the gênerai laws. Moreover, if this view were 
incorrect, and if there were in any of the acts of Congress to which 
référence has been made, or in any other of its acts, a restriction or 
prohibition of the grant of the minerai lands in thèse school sections, 
the Congress which made such restriction or prohibition could repeal 
it in whole or in part, and it has clearly done so to the extent neces- 
sary to validate the grant of the minerai lands in the Utah school sec- 
tions. 

[B] In the first place, it has made by section 6 of the Enabling Act, 
a clear and certain grant of the four sections in each township, Avithout 
exception or réservation of minerai lands, an enactment sufficient in 
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itself to relieve from any previous prohibition or restriction in the 
gênerai laws, under the familiar rule that where gênerai laws applica- 
ble to many subjects, and a spécial law treating one of those subjects, 
are inconsistent, they must be read together, and eflfect must be given, 
if possible, to both, to the former as the gênerai law of the land, and 
to the latter as the law of its particular subject. Board of Com'rs v. 
.Etna Life Ins. Co., 90 Fed. 222, 227, 32 C. C. A. 585, 590; King 
V. Pomeroy, 121 Fed. 287, 294, 58 C C. A. 209, 216; Christie-Street 
Com. Co. V. United States, 136 Fed. 326, 333, 69 C. C. A. 464, 471 ; 
Hemmer v. United States, 204 Fed. 898, 906, 907, 123 C. C. A. 194, 
202, 203; Priddy v. Thompson, 204 Fed. 955, 959, 123 C. C. A. 277, 
281 ; Gowen v. Harley, 56 Fed. 973, 978, 979, 6 C. C. A. 190, 195, 
196; State v. Stoll, 17 Wall. 425, 436, 21 L. Ed. 650. 

In the second place, the Congress by section 10 of this Enabling Act 
has provided that: 

The "proceeds of lands herein granted for educatlonal purposes, except as 
hereinafter provided, shall constitute a permanent school fund, * * * and 
such lands shall not be subject to pre-emption, homestead entry, or any other 
entrj' under the land laws of the United States, whether surveyed or unsur- 
veyed, but shall be surveyed for school purposes only." 

If the minerai lands in thèse sections were open to entry or acquisition 
under the coal land laws, or under any other laws of the United States, 
before this enabling act was passed, hère is an express exemption of 
them from those laws, and a dévotion of them to the school purposes 
of the State of Utah. If under section 2318 they were expressly re- 
served from grant as well as from sale, "except as otherwise expressly 
directed by law," hère is an express direction by law that they shall 
be disposed of by grant to the state of Utah for the support of its com- 
mon schools. 

And, finally, to make assurance doubly sure, the Congress provided 
in section 20 of the Enabling Act that : 

"Ail acts or parts of acts in conflict with the provisions of this act, whether 
passed by the Législature of sald territory or by Congress, are hereby re- 
pealed." 

If there were any previous acts of Congress in conflict with the 
grant of the four sections in each township in Utah, and ail the land 
therein, whether valuable for minerai or not, they were, so far as they 
related to those sections, unavoidably repealed by this provision of the 
Enabling Act of Utah. And this review of the gênerai and spécial 
législation on this subject but serves to strengthen and confirm the con- 
clusion that Congress intended to grant and did grant to the state of 
Utah by its Enabling Act ail the lands valuable for minerais, as well 
as ail the other lands, in sections 2, 16, 32, and 36 in each township 
in that state, except those expressly reserved by section 6. 

[7] It is contended that the décisions of the Suprême Court in 
Mining Co. v. Consolidated Min. Co., 102 U. S. 167, 26 L. Ed. 126, and 
Deffeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 29 L. Ed. 423, sus- 
tain the view that the courts should amend the Enabling Act of Utah 
by revoking its grant of the minerai lands in the school sections and 
adding to section 6 an exception of those lands from the grant. Let 
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US see. It is a familiar rule of construction that every décision of a 
court should be considered and given effect in tlie light of tlie facts 
which conditioned it. In the case in hand the United States had grant- 
ed to the state of Utali by plain unequivocal words, without any ex- 
ception of minerai lands, the four school sections in each township in 
1894. Twelve years later the state contracted to sell this land to Mr. 
Badger. In reliance upon this plain gf ant and the state's contract with 
Badger, Mr. Sweet, the original défendant, purchased that contract, 
paid the purchase price of section 32, the land hère in controversy, 
$1,920, to the state in 1907, and asked the state for his deed, when, 
for the fîrst time the United States by this suit in equity sought to re- 
voke its grant of that section and to recover the land. After waiting 
12 years, and until the défendant had paid the fuU price of the land 
to the state, from which he could not recover it, before commencing 
its suit to amend its grant, and after waiting 6 years more before sub- 
mitting its case to the court below, more than 18 years after the grant, 
the United States appeals to a court of chancery to revoke its plain 
grant of the minerai lands in this section 32, to impose a loss of $1,- 
920 and interest upon the défendant, and by its judicial décision to 
except ail minerai lands from the plain grant of them. The equities 
of the United States appeal to the conscience of a chancellor with no 
greater or less force than those of a private individual under like cir- 
cumstances. State of lowa v. Carr, 191 Fed. 257, 266, 112 C. C. A. 
477, 486; United States v. Détroit Timber & Lumber Co., 131 Fed. 
668, 677, 67 C. C. A. 1, 10: United States v. Chandler-Dnnbar Water 
Power Co„ 152 Fed. 25, 26, 27, 37, 38, 40, 41, 81 C C. A. 221, 222, 
223, 233, 234, 236, 237; United States v. Stinson, 125 Fed. 907, 910, 
60 C. C. A. 615, 618; State of Michigan v. Jackson, L. & S. R. Co., 
69 Fed. 116, 122, 16 C. C. A. 345, 351; United States v. Stinson, 197 
U. S. 200, 204, 205, 25 Sup. Ct. 426, 49 L. Ed. 724; United States 
V. Chicago, M. & St. P. Ry. Co. (C. C.) 172 Fed. 271, 276; United 
States V. California & Oregon Land Co., 148 U. S. 31, 41, 13 Sup. 
Ct. 458, Zl L. Ed. 354; Carr v. United States, 98 U. S. 433, 438, 25 
L. Ed. 209. 

And one who by material misrepresentation, or by silence when he 
ought to speak out, induces an innocent person to so change his situ- 
ation that he will suffcr substantial loss, if the former takes advan- 
tage of the truth which he misrepresented, or of the silence which he 
ought to hâve broken, is in equity estopped from so doing. If a private 
owner of this land had conveyed it to a third person, if that convey- 
ance had become a public record immediately, if the grantee had con- 
tracted thereafter to convey it to a f ourth person, and another had pur- 
chased that contract and paid the purchase price to tlie third person 
in reliance upon the conveyance 12 years after it was niade, no court 
of equity would fail to hold that the grantor was thereafter estopped 
from avoiding that conveyance. And when to thèse facts are added 
the fact that the highest court in the land had twice held before Mr. 
Sweet bought the land in controversy that a grant in like terms con- 
veyed the minerai lands in the school sections (Cooper v. Roberts, 18 
How. 173, 177, 178, 15 L. Ed. 338; Roberts v. Cooper, 20 How. 467, 
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484, 485, 15 L. Ed. 969), ail the equities in the case at bar are with 
the défendant. 

What was the case of Mining Company v. Consolidated Mining Co., 
102 U. S. 167, 26 L. Ed. 126? The plaintiff in that case sought to 
recover land in a school section under Act March 3, 1853, 10 Stat. 
pp. 244, 246, c. 145, from défendants, wlio were in possession of the 
land under mining claims which had been instituted in 1851, 1853, and 
1863, under the mining laws and customs of Spain and the United 
States. Some of the défendants' claims had been instituted before the 
act of 1853 was passed, and there was a town of some 400 inhabitants 
on the land at that time. In the face of thèse claims and this posses- 
sion, the daim of the plaintiflf was originated by its predecessor in in- 
terest by an application in 1870 to the state of California to purchase 
the land from it, f ollowed by a conveyance. The claims of the défend- 
ant had passed to patent in 1873, under the United States mining laws 
and customs. In other words, the claims of the défendants were prior 
in time, rested on the mining laws and customs, were supported by 
prior mining opérations, possession, and occupation. The claims of 
the plaintiff were subséquent and apparently spéculative, and the eq- 
uities of the case were with the claimants under the mining laws. 

The case now in hand and the Michigan case arise on plain grants 
of school sections in simple Enabling Acts, in spécial acts for thèse 
particular purposes. But the act of March 3, 1853, under which the 
Mining Company's Case arose, is a gênerai law for the disposition of 
the public lands in California, and it is full of provisions relating 
to subjects other than those treated in the Michigan and Utah acts. 
It is entitled "An act to provide for the survey of the pubHc lands in 
California, the granting of pre-emption rights and for other purposes." 
It provides for the appointment of a surveyor gênerai, for land dis- 
tricts and registers and receivers of land offices. Section 3 expressly 
prohibits the survey of minerai lands into sections, thereby effectually 
preventing the sélection of school sections from minerai lands. Sec- 
tion 6 déclares that ail the public lands in California "with the excep- 
tion of sections sixteen and thirty-six, which shall be and hereby are 
granted to the state for the purposes of public schools in each town- 
ship," and with the exception of certain other lands and the minerai 
lands, shall be subject to pre-emption, homestead, etc., and in this 
quoted exception is the entire grant of the California school lands ; 
section 6 excepts minerai lands from pre-emption ; section 7 expressly 
provides that where any settlement bas been made on school sections, 
or parts of them hâve been otherwise taken, lands in lieu thereof may 
be selected, "nor shall any person obtain the benefits of this act by a 
settlement or location on minerai land" ; and the Suprême Court held, 
among other conclusions, that the settlement and occupation of the 
lands in the Mining, Company Case excepted them from the grant un- 
der this section (102 U. S. 176, 26 E. Ed. 126), a fact inapplicable to 
the case in hand. Section S deals with "the public land not minerai 
lands." Section 12 grants to California 72 sections of land for public 
buildings, to be selected by the Governor, provided, however, that 
none of said sélections shall be made of minerai lands or lands reserved 
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for any public purpose, etc. ; and section 13 contains a similar grant 
and proviso. 

The Suprême Court, perceiving the compelling equities of the de- 
fendant and of miners in California who had claimed and operated 
mines under the Spanish and United States customs and laws of min- 
ing before and after the passage of the act of 1853, reviewed that act, 
and influenced, among other things, by the prohibition of the survey into 
sections of minerai lands found in section 3 (102 U. S. 173, 174, 26 
L. Ed. 126), the express réservation of minerai lands from pre-emp- 
tion in section 6, and the express réservations of minerai lands from 
the grants in sections 12 and 13, held that it was not the intention of 
Congress by the act of 1853 to grant, and it did not grant, lands valua- 
ble for minerais to the state of California for school purposes, and that, 
even if it did, the lands in controversy were excepted from the grant 
by the settlement and occupation thereof prior to the time the act was 
passed. But none of the réservations or exceptions of minerai lands 
in the act of 1853 which led the Suprême Court to that conclusion, and 
no like réservations or exceptions, are found in the Utah act, al- 
though several grants of lands in addition to the grant of the school 
sections were made thereby, and a careful considération of the act of 
1853, the facts of the Mining, Company's Case, and the exhaustive 
opinion therein hâve left no doubt that neither the décision in that 
case nor the reasons for it are controUing of or applicable to the case 
in hand. The facts and the grant in this case are not at ail analogous 
to those in the Mining Company's Case. They are not only analogous, 
but substantially identical, so far as the légal question is concerned, 
with the Michigan Case, and the opinions in that case and the stronger 
reasons persuade that the décisions therein should control and that the 
grant of the school sections to the state of Utah should be held to in- 
clude the minerai as well as the nonmineral land therein. 

The opinion in Defïeback v. Hawke, 115 U. S. 392, 6 Sup. Ct. 95, 
29 L. Ed. 423, bas been thoughtfully read and considered. But that 
case presented for décision no question of the power of Congress to 
grant, or of the effect of its grant of lands for school or other public 
purposes, and whatever may be found in the opinion sufficiently gên- 
erai in its terms possibly to include that subject appears to hâve been 
said without intent to décide any such question in discussing the dis- 
position of the public lands by the executive officers of the government 
under the gênerai land laws. The question there at issue was whether 
claims to the land in dispute under the mining, laws or claims to it 
under the townsite laws were superior, and the opinion and décision is 
neither controUing nor persuasive upon the issues in this case. Still 
less relevant is Brigham City v. Rich, 34 Utah, 130, 97 Pac. 220. 

The opinion of Secretary Bliss in State of Utah v. Allen, 27 Land 
Dec. Dept. Int. 53, 55, to the effect that minerai lands were excepted 
from the grant of the school sections to Utah, and bis opinion in Flor- 
ida Central & Peninsular Railroad Co., 26 Land Dec. Dept. Int. 
600, 601, that such lands were excepted from the grant of May 17, 
1856, to Florida (U Stat. 15), hâve not eîcaped considération, but the 
reasons which hâve already been stated, perhaps at too much length,. 
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have convinced that, so far as the grant to Utah is concerned, he and 
the court below were in error in their conclusion, and that Congress 
by the Enabling Act of Utah intended to grant, and did grant, the lands 
valuable for minerai in the school sections named as clearly and ef- 
fectually as it granted any land whatever therein. This conclusion 
renders the considération of the question whether or not the lands 
in controversy were known to be valuable for minerai immaterial, and 
it is useless to discuss it. 

Let the decree below be reversed, therefore, and let the case be re- 
manded to the court below, with instructions to render a decree for 
the défendant below. 



MILNBR et al. v. TJNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit November 15, 1915.) 

No. 4454. 

1. Public Lands- <s=j52 — Grants — Exception of Coal Lands. 

Whether public lands are to be classed as coal lands, and are excepted 
from a grant as such, does not dépend on whether coal in paying quan- 
tity and of commercial quality is actually disclosed in the land, but may 
be determlned by other circunistanees, such as their location with référ- 
ence to other known and proved coal land. 

[Ed. Note. — For other case-s, see Tublic Lands, Cent. Dig. §§ 13!>-142, 
146, 147; Dec. Dig. ©=52.] 

2. Public Lands <®=3l06— Ceetification of Land undee Géant— Conclusive- 

NESS OF Finding. 

The certification of land by the Land Department uuder a grant whieh 
excludes from its opération minerai and coal lands is not conclusive up- 
on the United States as to the character of the land, where the Depart- 
ment acted upon ex parte statements or proofs which were false and 
fraudulent. 

[Ed. Note. — ^For other cases, see Public Lands, Cent. Dig. §§ 104, 301, 
302 ; Dec. Dig. -©=5106.] 

3. Public Lands «3=552— Construction of Grant — Exception of Minéral 

AND Coal Lands. 

The grant of lands to the state of Utah by Enabling Act July 16, 1894, 
c. 138, §§ 8, 12, 28 Stat. 109, 110, to be selected and used for the building 
and maintenance of a university, an agricultural collège, etc., is qualifled 
by the provision of Bev. St. 2.^18 (Comp. St. 1913, § 4613), that "in ail 
cases lands valuable for minerais shall be reserved from sale, except as 
otherwise expressly directed by law," and does not apply to minerai or 
coal lands. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. §§ 139-142, 
146, 147; Dec. Dig. (ê=552.] 

4. PuBiLic Lands ®=»120— Sélections undeb Grant— Cancellation tob 

Fbaud. 

Statements made in applications to a state for the purchase of landa 
to be selected by the state under a congressional grant, with respect to 
the character of the lands, and pursuant to which such lands were select- 
ed and certlfied to the state, held false and fraudulent, and to entitle the 
United States to a decree quieting its title to the lands. 

[Ed. Note.— For other cases, see Public Lands, Cent Dig. §§ 332-335; 
Dec. Dig. C=120.] 

^=5For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Utah ; J. A. Marshall, Judge. 

Suit in equity by the United States against Truth A. Milner, execu- 
trix of the will of Stanley B. Milner, deceased, and others. Decree for 
the United States, and défendants appeal. Affirmed. 

H. C. Edwards, of Sait Lake City, Utah, for appellants. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah (David S. 
Cook, Asst. U. S. Atty., of Sait Lake City, Utah, on the brief), for the 
United States. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

CARLAND, Circuit Judge. This is an action by appellee to quiet 
the title to 5,564.28 acres of land situated in the county of Carbon, 
state of Utah. It is claimed by appellee that whatever apparent inter- 
est appellants hâve in the land was obtained by fraud, with the excep- 
tion of Peter N. Campbell, who claims to hâve a lien by mortgage. 
Appellee was granted the relief prayed for in the court below, and ap- 
pellants appeal. 

Before proceeding to discuss the questions involved on this appeal, 
it is proper to state that by sections 8 and 12 of the act of Congress 
approved July 16, 1894 (28 Stat. 109), there was granted to the state 
of Utah in the form of what is generally known as a "floating grant," 
many thousands of acres of land for the purpose of erecting an agri- 
cultural collège, a school of mines, and a deaf and dumb asylum. Such 
lands were to be selected by the state from the unappropriated public 
lands of the United States in such manner as the Législature thereof 
should provide, with the approval of the Secretary of the Interior. In 
1896 the Législature of Utah created a board of land commissioners 
and gave to it the control and management of the lands so granted. 
Laws Utah 1896, c. 80. The board was also empowered to sélect and 
register such lands, and after this was done it was its duty to take 
such action as was necessary to secure the approval of the Secretary 
of the Interior and a final transfer of said selected lands to the state. 

Between December 10, 1900, and September 14, 1903, appellants 
Stanley B. Milner, Truth A. Milner, Harley O. Milner, and Samuel 
H. Gilson made application to said board of land commissioners to 
nurchase the land involved in this action. The application to purchase 
by Truth A. Milner, who was the wife of Stanley B. Milner, was made 
by said Stanley B. Milner as the agent of his wife. The application 
to purchase made by Harley O. Milner was made by Stanley B. Milner 
as agent. The following is the form of the application to purchase 
made in each instance by the appellants : 

"Agreement to Purchase Selected Lands. 

"Oounty of Sait Lake, State of Utah — ss. : 

"Personally appeared before me, a notary public In and for Sait Lake coun- 
ty, TJtah, Truth A. Milner, by S. B. fililner, Agt., of Sait Lake City, Utah, well 
kuown. to me, who, beiug first Uuly sworn accordlng to law, déposes and says 
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that he hereby makes application to the state board of land commissioners for 
the sélection by the state of tbe foUowing described grazing lands (name the 
class) : 

No. Acres 320 
Nl/2 Sec. Tp. R. S. L. M. 



26 12 S 11 E 

In satisfaction of any grant to the State. 

"Tliat he is a native-born citizen of the United States, over the âge of 21 
years, and that he has not purchased from the state of Utah, under the pro- 
visions of the land laws, more than four sections of grazing lands, or .320 
acres of arld lands, or 160 acres of any other one class not named, together 
with the land now applied for; that he hereby agrées to purchase sald land 
upon the foUowing conditions : 

"1. That after said lands shall hâve been selected by the state of Utah and 
a patent therefor has been issued to the state by the authorlzed offlcers of 
the United States, alliant will purchase the land at private sale at the rate 
of one dollar and 50 cents per acre on ten years' tlme, in accordance with the 
provisions of the law governlng land sales. 

"2. The sum of 80 dollars and cents, belng 25 cents per acre for the 

land embraced m the application, is herewith deposited with the state board 
of land commissioners to be applied as first payment on such land after the 
Bame shall hâve been patented to the state. 

"3. That if the said land shall hereafter be determined to be minerai in 
charaeter, or If any person other than the state shall be determined to hâve a 
euperlor right or claim to said land, then, in elther of sald events, the state 
of Utah shall be released from ail obligations under this agreement. 

"4. That he wlU not remove any timber from said land until he has executed 
to the state a bond conditioned that he will pay the full contract priée for 
sald land aceording to the terms of sale. 

"5. That the state of Utah, by Its proper ofHcers, will agrée to sélect sald 
land in satisfaction of any of the govemment grants to the state in accordance 
with the laws of Utah, and, when so selected and patented to the state, will 
sell to affiant the same at private sale, for $1.50 per acre. 

"Truth A. Mllner, 
"By S. B. Mllner, Agent. 

"Subscribed and swom to before me this 17th day of April, 1901. 
"[Seal] Ellrldge L. Thomas, Notary Public". 

"Sait I^ake City, Utah, Apr. 22, 1901. 
"The state of Utah hereby agrées to the foregoing conditions, and the order 
(or said sélection is hereby made and approved. 
"By order of State Board of Land Commissioners. Btbon Gboo, Secretary." 

Each one of thèse applications was accompanied by an affidavit of 
each applicant, or his or her agent, of the ténor and effect foUowing : 

"State of Utah, County of Sait Lake-ss: 

"April 18, 1901. 
"S. B. Mllner, Agent, belng duly sworn aceording to law, déposes and says 
that he Is the Identical person who niade application to sélect the land de- 
scribed in the agreement, of which this is a part, and who proposer to pur- 
chase the said land from the state of Utah ; that he is well acquainted with 
the charaeter of said described land, and with each and every légal subdivision 
thoreof , having f requently passed over the same ; that his Personal knowledge 
of said land is such as to enable him to testify understandlngly with regard 
thereto ; that there is not, to his knowledge, within the hmlts thereof, any 
vein or Iode of quartz or other rock in place bearing gold, silver, cinnabar, 
lead, tin, or copper, or any deposit of coal ; that there is not within the lim- 
its of sald land, to his knowledge, any placer, cément, gravel, or other valuable 
minerai deposit ; that no portion of said land is claimed for mining purposes, 
under the local customs or rules of mlners or otherwise; that no portion of 
said land is worked for minerai during any part of the year by any person 
228 F.— 28 
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or persons; that said land is essentially nonmineral land; and that hls ap- 
plication therefor is not made for the purpose of fraudulently obtainlng title 
to minerai land, but with the object of securing said land for agricultural pur- 
poses. S. B. Milner, Agent. 
"Subscrlbed and swom to before me this ISth day of April, 1901. 

"[Seal] Ellridge L. Thomas, Notary Public." 

The board of land commissioners appointed Heber M. Wells and 
Byron Groo, who were respectively the président and secretary of said 
board, as selecting agents for the state. When a list of lands had been 
selected, thèse selecting agents filed it in the United States local land 
office at Sait Lake City, Utah. Said list was accompanied by the 
joint affidavit of said Heber M. Wells and Byron Groo of the ténor 
and effect f oUowing : 
"State of Utah, Countj' of Sait Lake — ss. : 

"We, Heber M. Wells and Byron Groo, authorized agents of the state board 
of land commissioners of the state of Utah, being flrst duly sworn, dépose and 
say that the foregoing list of lands, hereby selected, is a correct list of a por- 
tion of the public lands selected by the state of Utah, under section 12 of an 
act of Congress entitled 'An act to enable the people of Utah to form a Consti- 
tution and state government, and to be admltted into the Union on an equal 
footing with the original states,' approved July 16, 1894 ; that ail of the said 
lands are vacant, unappropriated, and are not interdloted, minerai, nor re- 
served lands, and are of the character contemplated by the grant In said act ; 
that we hâve caused the lands mentioned to be carefully examined by agents 
and employés of the state as to their minerai or agricultural character ; that 
there is not, to our knowledge, within the limits thereof, any veln or Iode of 
quartz or other rock in place, bearlng gold, silver, cinnabar, lead, tin, or cop- 
per, or any deposit of coal ; that there is not within the limits of said land, 
to our knowledge, any placer, cernent, gravel, or other valuable minerai de- 
posit ; that no portion of said land is claimed for mining puiposes under the 
local customs, or rules of miners, or otherwise ; that no portion of said land 
is worked for minerai durin'g any part of the year by any person or persons ; 
that said land is essentially nonmineral land, and that our application there- 
for is not made for the pmpose of fraudulently obtaining title to minerai land, 
but with the object of securing said land for agricultural purposes, and the 
above and foregoing statements as to the character of said land apply to each 
and every légal subdivision thereof; that the said sélections and those pend- 
ing, together with those approved, do not esceed the total amount granted to 
the state for the purpose named. 
"that the land contains no sait sprlng 
or deposits of sait in any form suffi- Heber M. Wells, 
cient to render it valuable therefor. Byron Groo, 

"Agents for the State Board of Land Commissioners. 

"Subscrlbed and sworn to before me this 15th day of September, 1903. 

"BUrldge L. Thomas, Notary Public." 

After the list of selected lands was filed in the local United States 
land oQice, the register and receiver of said land office made a cer- 
tificate as foUows : 

"United States Land Office. 

"Sait Lake City, Utah, September 15th, 1903. 
"We hereby certify that we hâve carefully and critically examined the fore- 
going list of lands selected by the state of Utah, under the grant to it by the 
act of Congress, entitled 'An act to enable the people of Utah to form a Con- 
stitution and state government, and to be admltted Into the Union on an 
equal footing with the original states,' approved July 16, 1894, and we hâve 
tested the accuracy of said list by the plats and records in the office, and we 
flnd the same to be correct; and we further testify that the flling of said 
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Ust lias been allowed and approved, and that the whole of sald lands are 
surveyed public lands of the United States, and that the same are not, nor 
is any part thereof, returned and denominated as minerai lands, or lands, nor 
claimed as swamp land ; neither are there any homesteads, pre-emptions, nor 
other valid claim to any portion of said land on file or record in this office. 
We further certify that the foregoing list shows an assessment of the fées 
payable to us, and that the said state of Utah has paid to the undersigned, the 
receiver, the fuU sum of twenty dollars in fuU payment and discharge of 
said fées. Frank D. Hobbs, 

•'Résister U. S. Land Office, Sait I^ake City, Utah. 

"Geo. A. Smith, 

"Receiver U. S. Land Office, Sait Lake City, Utah." 

The list of selected lands was then forwarded to the Commissioner 
of the General Land Office, accompanied by the following statement: 

"State Board of Land Commissioners. 

"Sait Lake City, Utah, September 15th, 1903. 
"I, Byron Groo, secretary of the state board of land commissioners of the 
state of Utah, hereby certify that Heber M. Wells and Byron Groo are the 
duly appointed agents of said board for the sélection of lands under the grants 
by the United States to the state of Utah. Byron Groo, 

"Secretary State Board of Land Commissioners. 

"List No. 52. Deaf and Dumb Asylum. 
"List of Lands Selected by State of Utah. 
"The undersigned, the duly authorized agents of the state board of land 
commissioners of the state of Utah, under and by vlrtue of the act of Oon- 
gress entitled 'An act to enable the people of Utah to form a Constitution and 
state government and to be admitted into the Union on equal footing with 
the original states," approved July 16, 1894, and under and in pursuance of 
the rules and régulations prescribed by the Commissioner of the General Land 
Office, hereby make and flle the following list of sélections of the surveyed, 
unappropriated, unreserved, nonmineral public lands of the United States ly- 
ing within the state of Utah, said lands beiug selected and to be appUed under 
section 12 of sald act of Congress 'for the establishment and maintenance of 
a deaf and dumb asylum.' Heber M. Wells, 

"Byron Groo, 
"Agents for the State Board of Land Commissioners. 
"Approved by Commissioner General Land Office December 1, 1904." 

The application to purchase made by Stanley B. Milner was approved 
by the board of land commissioners on December 17, 1900, by the local 
land office on Decembef 18, 1900, and the land certified to the state of 
Utah by the General Land Office June 22, 1901. 

There were two applications by Truth A. Milner, by Stanley B. Mil- 
ner, her agent. One was made April 19, 1901, approved by the board 
of land commissioners April 22, 1901, and by the local land office April 
29, 1901, and the land certified to the state of Utah by the General 
Land Office December 23, 1901. The other was approved by the 
board of land commissioners April 2, 1902, by the local land office 
April 7, 1902, and the land certified to the state by the General Land 
Office July 9, 1902. 

The application to purchase by Harley O. Milner, by his agent 
Stanley B. Milner, was approved by the board of land commissioners 
March 24, 1903, by the local land office March 30, 1903, and the land 
certified to tlie state of Utah by the General Land Office May 9, 1904. 

The application to purchase by Samuel H. Gilson was approved by 
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the board of land commissioners December 15, 1903, by the local land 
office September 2, 1903, and the land certified to the state of Utah 
by the General Land Office December 1, 1904. The price agreed to 
be paid for the lands was $1.50 per acre, payable in ten annual install- 
ments. No patents from the state of Utah hâve been issued to the de- 
fendants for the lands in controversy, bvit the payments as required by 
the contracts of purchase hâve been made as therein provided. 

The application to purchase and the affidavit accompanying the same, 
together with the représentations of the selecting agents and the result- 
ing certificate of the local land officers, was the évidence upon which 
the Commissioner of the General Land Office acted in approving the 
sélections. It is claimed by the United States that the certification of 
the lands by the General Land Office to the state was obtained by 
fraud, in this : that the applicants to purchase and the selecting agents 
appointed by the board of land commissioners, together with the cer- 
tificate of the local land officers, ail showed the land to be nonmineral, 
and that there was no deposit of coal within the limits thereof . 

The affidavit accompanying the application to purchase in each in- 
stance stated that the person making the affidavit was well acquainted 
with the character of the land, and with each and every légal subdivi- 
sion thereof, having frequently passed over the same, that his personal 
knowledge of said land was such as to enable him to testify under- 
standing with regard thereto, and that there was not to applicant's 
knowledge within the limits thereof any vein or Iode of quartz or other 
rock in place bearing gold, silver, cinnabar, lead, tin, or copper, or 
any deposit of coal. 

Appellee claims that the lands for which applications to purchase 
were made were coal lands, and known to be such by the several ap- 
plicants. The trial court found this to be true, and that the applica- 
tions to purchase, and the action of the land office officiais based there- 
on, should be canceled, and title to the lands quieted in the United 
States. Appellants seek to avoid and overthrow this claim on the part 
of appellee on the following grounds : 

1. That there was no fraudulent intention on the part of the appel- 
lants in applying to purchase the lands. 

2. That the lands were not and are not coal lands, because coal is 
not exposed in commercially available quantities upon each légal sub- 
division of 40 acres. 

3. That the sélection of the lands in question having been made in 
gooà faith by the state of Utah under the grant of the act enabling 
Utah to be admitted as a state, it is immaterial whether or not the 
défendants falsely and fraudulently deceived and misled the selecting 
officers of the state of Utah as to the character of the lands. 

4. That the Secretary of the Interior having certified the lands to 
the state of Utah under its grant, such certification is conclusive as 
to the fact that the lands were of such character as to permit them to 
be selected under the grant. 

[ 1 ] Applying the rule laid down by this court in United States v. 
Diamond Coal & Coke Company, 191 Fed. 786, 112 C. C. A. 272, and 
in the same case, 233 U. S. 236, 34 Sup. Ct. 507, 58 L. Ed. 936, we 
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are of the opinion after a careful considération of the évidence that 
the lands in controversy were at the time of their certification by the 
Secretary of the Interior to the state of Utah and at the several dates 
of purchase known coal lands. The same contention is made in this 
case as was made in the case cited, namely, that lands cannot be re- 
garded as coal lands unless coal in quantity and quality to render its 
extraction profitable is actually disclosed within their boundaries. In 
answer to such a contention Justice Van Devanter in the case cited 
used the following language: 

"There is no fixed rule that lands become valuable for coal only through 
its actual discovery within their boundaries. On the contrary, they may, and 
often do, become so through adjacent disclosures and other surroundlng or 
external conditions ; and when that question arises in cases such as this, any 
évidence logically relevant to the issue is admissible, due regard being had 
to the time to which It must relate." 

The évidence shows beyond question that the lands involved in 
this action lie along and adjacent to what is commonly known as the 
"Book Clifïs," or the "Book Clififs Coal Fields," a sedimentary forma- 
tion designated as cretaceous, extending from Castle Gâte, Utah, east- 
ward to and beyond the Colorado-Utah line. The cHfïs themselves 
form the edge of a plateau, and the coal outcropping in the clifïs ex- 
tends back from the escarpment beneath the plateau lands. Through- 
out thèse deposits the coal occurs interstratified with the sedimentary 
rocks. Three experts examined thèse lands for the government and 
testified at the trial as to their character, and ail expressed the same 
opinion as to the character of the lands. Thèse lands lie immediately 
north of and above a pronounced coal formation upon which at the 
date of purchase of the lands in question four weil-known coal mines 
were being worked upon veins of coal varying in thickness from 7 to 
221^ feet; said veins dipping directly into the lands in question. It 
appears that at no place within the lands involved in this action does 
the cover above the coal exceed 2,500 feet, and the évidence is uncon- 
troverted that coal at such depth, and of such quality and quantity as 
carried by the veins dipping beneath thèse lands, can be profitably 
extracted, even though it be necessary that they be mined through 
shafts or inclines. 

As to the fraudulent intent of appellants, they must be held to hâve' 
intended the natural and probable resuit of their acts. Gilson and' 
Milner were both men of mature years and had great expérience in 
the business of mining. Gilson testified that some time in 1900 he 
and Stanley B. Milner entered into an agreement to acquire title to 
certain lands in, Carbon county, Utah, and they were well acquainted 
with the character of the lands in question, and determined they were 
not coal lands because there was not disclosed upon their surface coal 
in quantity and quality to render its extraction profitable. The affidavit 
accompanying each application to purchase, as we hâve before stated, 
was to the effect that the applicant was well acquainted with the char- 
acter of said lands and of every légal subdivision thereof, having fre- 
quently passed over the same, and from applicant's personal knowl- 
edge was able to state that there was no deposit of coal thereon. 

[2] We are satisfied that appellants knew the character of the lands 
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in question, and, having made false statements in regard to the same, 
must be held to hâve intended to defraud. Counsel for appellants 
cite the case of Edmiind Burke v. Southern Pacific Railroad Company, 
234 U. S. 669, 34 Sup. Ct. 907, 58 L. Ed. 1527, in support of their 
contention that the approval by the Secretary of the.Interior of the 
sélection list containing the lands in question is final and conclusive 
that the lands were of the character to be certified to the state of Utah 
under the grant of 1894. No support for any such contention can be 
found in that case as applied to the facts in the case at bar. 

Justice Van Devanter in the Burke Case is carefui to point out 
that the rule there announced as to the finality of the action of the 
Secretary of the Interior does not apply in cases where the officers 
of the United States hâve acted upon ex parte fraudulent and false 
statements. At 234 U. S. 689, 34 Sup. Ct. 915, 58 L. Ed. 1527, in 
the opinion it is said : 

"Of course, if the railroad company knows at tlie tlme of receiving a pat- 
ent tliat tlie lands covered by it are minerai, a case of fraud is presented 
whicli entitles the Secretary of the Interior to hâve the patent canceled, as 
was done in Morton v. Nebraska, 21 Wall. 660 [22 L. Ed. 639], and in Western 
Pacific Railroad Company v. United States, 107 V. S. 526, 108 U. S. 510, 2 Sup. 
et. 802, 862, 27 L. Ed. 621, 806. But, barring cases of fraud, the issuing of a 
patent by the Secretary of the Interior to the railroad company gives it an ab- 
solute title, not llable to be defeated by the subséquent discovery of minerais." 

Again (234 U. S. 692, 34 Sup. Ct. 916, 58 L. Ed. 1527) it is said : 

"Of course, if the land officers are induced by false proofs to issue a 
patent for minerai lands under a nonmineral land law, or if they issue such a 
patent fraudulently or through a mère inadvertance, a bill in equity, on the 
part of the government, will lie to annul tlie patent and regain the title, or 
a minerai claimant who then had acquired such rights in the land as to en- 
title him to protection may maintain a bill to hâve the patentée declared a 
trustée for him ; but such a patent is merely voidable, not void, and cannot 
be successfully attacked by Etrangers, who had no interest in the land at 
the time the patent was issued and were not prejudiced by it. Colorado Coal 
& Iron Co. V. United States, 123 U. S. 307, 313 [8 Sup. Ct. 131, 31 L. Ed. 182] ; 
Diamond Coal Co. v. United States, 233 U. S. 236, 239 [34 Sup. Ct. 507, 58 L. 
Ed. 936] ; Germania Iron Co. v. United States, 165 U. S. 379 [17 Sup. Ct. 337, 
41 L. Ed. 754] ; Duluth & Iron Range Railroad Co. v. Roy, 173 U. S. 587, 590 
[19 Sup. Ct 549, 43 L. Ed. 820] ; Hoofuagle v. Andersen, 7 Wheat. 212, 214, 
215 [5 L. Ed. 437]." 

In the case of Washington Securities Company v. United States, 
234 U. S. 76, 34 Sup. Ct 725, 58 L. Ed. 1220, Justice Van Devanter 
again said : 

"It is contended also that the proceedings resulting in the patents were not 
ex parte, but adversary; that the land oflicers found the lands to be agri- 
cultural in character, and that this finding was conclusive* upon the govern- 
ment. No doubt those officers found from the proofs submitted to them that 
the lands were agricultural and not coal lands, for that vcas a prerequisite 
to issuing the patents; but the proceedings were not adversary in any ti'ue 
sensé of the term. The applications and proofs of the entrymen were strictly 
ex parte. The government was not called upon to make any adverse show- 
ing, no issue was framed, no hearing was had, and no one represented the 
government save in the sensé that the land officers did so. As this court bas 
often held, the flndtngs of the land officers in such a proceeding, although 
not open to collatéral attack, are not conclusive against the government when 
It sues to cancel the resulting patent upon the ground tliat it was obtained 
by means of false and fraudulent proofs. United States v. Minor, 114 U. S, 
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2S3. [5 Sup. et 836, 29 L. Ed. 110] ; McCasklll Co. v. United States, 216 U. S. 
504, 509 [30 Sup. Ct. 386, 54 L. Ed. 590], and cases cited. In such a suit the 
action of the land offlcers is given appropriate efïect by treating it as pre- 
sumptively riglit and as requiring the government to carry the burden of prov- 
ing the fraud by that class of évidence whlch commands respect and that 
amount of it which produces conviction. Diamond Coal & Coke Co. v. United 
States, 233 U. S. 236, 239 [34 Sup. Ct. 507, 58 L. Ed. 936]." 

[3, 4] It is not the daim of appellee that the officers or selecting 
agents of the state of Utah or the land ofifîcers were guilty of fraud, but 
that they were imposed upon by the false statements of the appe- 
lants and relied upon the sàme as did the officers of the local land 
office at Sait Lake City. The applicants to purchase the land in 
question, the selecting agents of the state, and the land officers of 
the United States ail acted on the theory that minerai lands or lands 
containing a deposit of coal did not pass under the grant. It is not 
claimed that such lands passed, in the briefs of counsel, and the 
pleadings practically admit the allégation of the bill that the lands 
granted were to be nonmineral. We are of the opinion, however, that 
no such contention could be sustained under the facts in this case. 
Section 2318, R. S. U. S. (Comp. St. 1913, § 4613), provides: 

"In ail cases lands valuable for minerais shall be reserved from sale, except 
as otherwise expressly directed by law." 

We held in Frederick A. Sweet, Administrator, v. United States, 

228 Fed. 421, C. C. A. , that under section 6 of the act of 

July 16, 1894 (28 Stat. 109), which specifically granted sections 2, 
16, 32, and 36 in every township of the proposed state of Utah, min- 
erai lands passed to the state of Utah. We think, however, the case at 
bar is clearly distinguishable from that case. Section 6 granted spé- 
cifie lands without qualification or exception, and we were of the 
opinion that to hold that minerai lands were excepted therefrom would 
Le to interpolate into the section by interprétation language that 
Congress did not choose to use. In the présent case, however, the 
lands are not specified in the statute, but so many thousand acres are 
granted to the proposed state, to be selected as stated in this opinion, 
and we conclude that the certification of thèse lands by the Secretary 
of the Interior did not carry minerai lands in direct opposition to 
section 2318, and the gênerai pohcy of the United States. It was de- 
cided in Mullan v. United States, 118 U. S. 271, 6 Sup. Ct. 1041, 30 
L. Ed. 170, that section 2318, above mentioned, included coal lands. 
Congress did not know when sections 8 and 12, supra, were enacted, 
what lands the state would sélect, and therefore could not hâve had 
any particular lands in view. When the Secretary of the Interior came 
to approve the sélections made by the state, he was prohibited by 
section 2318 from approving the sélection of minerai or coal lands. 
It appears from the record that ail the agreements to purchase involved 
in this action were assigned to the Carbon County Land Company, 
of the stock of which Stanley B. Milner is the owner of 99,950 shares 
of a total of 100,000 shares capital stock. We find that the whole 
transaction was a scheme or conspiracy on the part of Milner to f raud- 
ulently obtain the ownership of thèse lands from the United States. 

Decree affirmed. 
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BOSTON & M. R. ru V. RAPALKO. 

(Qrcult Court of Appeals, First Circuit. December 27, 1916.) 

No. 1060. 

1. Railroads <g=>.S18 — Crossing Accidents — Liabilitt — Tbespassers. 

St Mass. 1906, c. 46?>, pt. 2, § 245, provides tliat If a person is injured 
by collision witli an englne or cars at a railroad crossing, and if it ap- 
pears that the railroad corporation neglected to give statutory signais, 
and that such neglect contributed to the injury, the corporation shall be 
lîable for damages, unless It is shown that, in addition to a mère want 
of ordinary care, the person Injured was at the time of the collision 
guilty of groes or willful négligence, or acting in violation of law, and 
that such gross or VFiUful négligence or unlawful act contributed to the 
injury. Held that, while gâtes lowered across a street at a crossing might 
hâve been a warning of danger, and v^hile a pedestrian whp disregarded 
such warning may not hâve been, on the crossing by the railroad com- 
pany's invitation or with Its consent, the mère absence of such Invitation 
or consent dld not make her a trespasser and deprive her of the protection 
of the statute. 

[Ed. Note.— For other cases, eee Kailroads, Cent. Dig. § 1002 ; Dec. Dig. 
®=5313.] 

2. Railroads ig=>313 — Crossing Accidents — Actions — Instructions — Tres- 

passer. 

If such pedestrian was a trespasser in any sense, she was not one in 
the ordinary sense, and in an action for Injuries the refusai to rule that 
she waa a, trespasser on the railroad was not error. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. § 1002; Dec. 
Dig. ®=>313.] 

8. Railhoads <S=»313 — Crossing Accidents — Disregabding Ijoweeed Gates. 

A highway traveler, going on a railroad crossing while the crossing 
gâtes are lowered, does not do so at her own rlsk, if any warning requir- 
ed from approaching trains is omitted. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. § 1002 ; Dec. Dig. 
<S=5313.] 

4. Railroads <S=>312 — Crossing Accidents — Necessitt of Signals. 

Under St Mass. 1906, c. 463, pt. 2, § 147, requiring a bell to be placed 
on each railroad engine and rung when approaching or crossing high- 
ways, such signals must be given, whether a crossing is protected by 
gâtes or not. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 998-1001, 
1003-1005 ; Dec. Dig. <3=>312.] 

6, Railroads <®=>347 — Ceossing Accidents — ^Actions— Evidence. 

In an action for injuries to a person who started across a railroad 
while the crossing gâtes were down, behind a train which had been stand- 
ing at the crossing discharging passengers and was startiug to pull eut, 
the tireman of an inbound train, by which she was struck, testifled that 
people were always crossing the tracks at that place when there was a 
train in the dépôt, that it was the custom for his train to slow down or 
hoia up, and not cross the crossing untll the other train had gone by, 
that he could not say that they were not supposed to go upon the crossing, 
but that they were not supposed to go into the dépôt until the other train 
got o(ï the crossing. Eeld, that such évidence was compétent 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 1124-1137; 
Dec. Dig. <S=5347.] 

<S::=>For other cases see same topio & KEY-NUMBEH in ail Key-NumbereU Digests & Indexas 
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6. RAiiJiOADg <©=3350 — Crossing Accidents — Actions — Instructions. 

In View of such évidence, a requested instruction that there was no évi- 
dence tliat plalntiiï was inside tlie crossing gâtes by invitation of the. 
railroad company was properly refused. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. ©=350.] 

7. Eailkoads <S=>350 — Cbossing Accidents — Disregaeding Lowered Gates. 

Wliile tlie attempt of a traveler to cross a railroad in disregard of tlie 
warning of danger afforded by lowered gâtes may well go far to prove 
the gross or willful négligence contributing to the injury, which will de- 
feat a recovery for a failure to give crossing signais under St. Mass. 1906, 
c. 463, pt 2, § 245, it does not as a matter of law prevent a recovery for 
an injury to which the failure to give the crossing signais has con- 
trlbuted. 

[Ecl. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. <S=>350.] 

8. Bailkoads <S==>350 — Oeossing Accidents — Actions tob Injtjbiks — Ques- 

tions FOB JUBY. 

As a pedestrlan on a hlghway approached a raUroad crossing, the gâtes 
were down, and an outbound train, the engine of which stood on the cross- 
ing, was discharging passengers. As it moved by, she started to cross 
behind It and was struck by an inbound train. While crossing the track 
she was at ail tlmea withln the limits of the Street. There was évidence 
that there were always people crossing the traeks when trains were dis- 
charging passengers, and that the inbound train had been accustomed to 
Slow down or stop before crossing the street until the outbound train had 
gone by ; that plaintiff was famillar with the crossing and had seen ail 
thls happen, and never expected a train from the direction from which 
the inbound train approached; that she listened for other trains, but 
heard nothing, and did not see the inbound train untll the outbound train 
had passed her ; that she then saw its llght, but thought it had stopped, 
and started to move more quickly ; and that the engine of the inbound 
train was emittlng a very thlck, stifling cloud of smoke, and did not give 
the required crossing signais. Held that, in an action for injuries under 
St. Mass. 1906, c. 463, pt. 2, § 245, the case was properly subnaltted to the 
jury, as the jury mlght hâve found plaintiff excusable for believing that 
the gâtes were down only because of the outbound train, and in attempt- 
Ing to cross as she had seen others do, and in believing that she could 
cross safely, and that the light she saw came from a train which had 
stopped, and, even though they found her négligent, they would not hâve 
been bound to flnd her négligence gross or willful. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1152-1192; 
Dec. Dig. (g=350.] 

9. Railroads <®=4348 — Cbossino Accidents — ^Actions fok Injukies — Ques- 

tions FOB JUET. 

ïo justify a ruling in an action for injuries sustalned at a railroad 
crossing that the railroad company has sustalned the burden of proving 
gross or willful négligence of the person injured, it is not sufflcient that 
the évidence would warrant a finding that such négligence contributed 
to the injury, but the évidence must be such as to leave no other reason- 
able explanation of the accident possible. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 1138-1150; 
Dec. Dig. <S=348.] 

10. Trial <g=>253 — Instructions — Sinqlinq out TESTiifoNT. 

In an action for injuries sustalned at a crossing, for which It was 
clalmed the statutory signais were not given, défendant requested no rul- 
ing that there was no évidence of neglect to give the required signal, and 
the question whether defîndant's négligence had contributed to the in- 
juries was submitted to the jury under proper instructions. Defend- 

iS^^For other cases see same topio & KEY-NUMEEK in ail Key-Numbered Digests & Indasea 
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ant requested a ruling that, If the train was running at a rate of 20 
to 25 miles an hour, tliis was not évidence of négligence as between 
plàinliff and défendant. It appeared that plalntlfE started to cross the 
track while the crosslng gâtes were down. Ueld, that the refusai of the 
requested ruling was not error, as the ruling related only to one feature 
of the évidence whlch the jury were to conslder. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 613-623 ; Dec. Dlg. 
(©=5253.] 

Putnam, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Jas. M. Morton, Judge. 

Action by Eva Raf alko against the Boston & Maine Railroad. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Archibald R. Tisdale, of Boston, Mass., for plaintiff in error. 

George L. Mayberry, of Boston, Mass. (Arthur F. Whalen and Mans- 
field & Whalen, ail of Boston, Mass., on the brief), for défendant in 
error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The défendant in error (hereinaf ter called 
plaintiff) recovered judgment against the plaintiff in error (hereinafter 
called défendant), under chapter 463, § 245, of the Massachusetts Acts 
of 1906, for Personal injuries sustained on January 1, 1913, at the cross- 
ing by the defendant's tracks over Wyoming avenue, in Melrose. The 
défendant seeks hère to reverse the judgment, because of the refusai 
of the court at the trial to direct a verdict in its favor or to instruct 
the jury in accordance with its requests. 

The section of the Massachusetts statute under which the plaintiff's 
suit was brought provides as f oUows : 

"If a person Is injured in his person or property by collision with the an- 
gines or cars of a railroad corporation at a crosslng such as is described In 
section 147, and it appears that the corporation neglected to give the signais 
required by said section, and that such neglect contributed to the injury, the 
corporation shall be liable for ail damages caused by the collision * • • 
unless it is shown that, in addition to a mère want of ordlnary care, the per- 
son injured * • » was, at the tlme of the collision, gullty of gross or 
willful négligence, or was acting in violation of the law, and that such gross 
or willful négligence or unlawful act contributed to the injury." 

The crosslng referred to was such as described in section 147, and 
that section provided for the ringing of a bell at least 35 pounds in 
weight on each passing engine, at the distance of at least 80 rods 
from the crosslng and continuously thereafter until the engine had 
passed the crosslng. It also provided for the sounding of a steara 
whistle in addition to the ringing of the bell, but at this crosslng the 
sounding of whistles had been prohibited by the Railroad Commis- 
sioners, exercising-authority elsewhere reserved to them in the statute, 
and is not claimed to bave been a signal required upon this occasion. 

The exceptions set f orth the f oUowing f acts as undisputed : 

"The gâtes were down as the plaintiff approached the crosslng, and an 
outbound train, the engine of which stood on the crosslng, was at rest on the 
nearer of the two tracks, dlscharging passengers at a long platform on her 
left She passed from the sidewalk onto the platform, and stood at a point 
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near the train and at the left of the balance projectlng from ttie gâte arm, 
until the train moved by. Sbe then started across the track behind the train, 
and was struck by the engine of a train on the inbound track, just as she had 
cleared the second rail." 

As the exceptions further show, it also appeared without dispute 
that the plaintiff lived on the west side of the tracks, and when she 
came to the crossing was walking along the sidewalk on Wyoming 
avenue from the eastward of the tracks, on her way home ; that while 
on the platform as above, waiting for the outbound train to move by, 
she was on the railroad's property, but that coincidently with the 
movement of the train she walked along inside the gâte, between it 
and the train, until she reached the crossing planking, before starting 
across the track as above; that both gâtes were still down when she 
was struck by the engine as above; and that they remained down 
from the time she went within them, as above, until the inbound train 
by which she was struck had passed the crossing. She was thus at 
ail times after leaving the platform within the limits of Wyoming ave- 
nue, though between the gâtes thereon. 

It also appeared from the évidence on the plaintiff's behalf, that 
the bell on the engine which struck her was not rung as it approached 
the crossing ; that the inbound train was going at the rate of 20 or 25 
miles an hour, the engine emitting a very thick, stifling cloud of 
smoke; and the. défendant concèdes that thèse facts may be assumed 
as true for the purposes of the case. 

If, as the défendant contends, the facts that the plaintifif had thus 
deliberately gone within the gâtes while they were down, and under- 
taken to cross the tracks while the gâtes still remained down, made 
her a trespasser, or deprived her of the status or rights of a traveler 
on the highway at the time of the accident, including the right to 
invoke the provisions of the above statute — the defendant's only duty 
was to refrain from reckless or willful misconduct as regarded her, 
and she was not entitled to recover, because there was not sufficient 
évidence of such reckless or willful misconduct on the defendant's 
part. If, however, the plaintifï had not lost her status or rights as a 
highway traveler by reason of the facts above referred to, she was 
entitled to recover for an in jury to which neglect to give the required 
signais contributed, unless the défendant proved that her own gross 
or willful négligence contributed to such injury. Whether or not gross 
or willful négligence contributing to her injury on her part had been 
so proved, would in that case be a question for the jury, unless the 
évidence was such that reasonable men could reach no other con- 
clusion. 

[1] 1. Wyoming avenue is admitted to be a public highway, where- 
in the défendant, so far as appears, had no other rights than the right 
to run trains across it, interfering only so far as necessary for the 
safe passage of such trains with the public right of travel along the 
avenue and across the defendant's tracks therein laid. 

The defendant's gâtes, when lowered across the avenue, may hâve 
been an indication of the présence of trains and of danger in crossing 
the tracks within the avenue, if its practice had been such as to make 
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them so. Baltimore, etc., R. R. Co. v. Landrigan, 191 U. S. 461, 475, 
24 Sup. Ct. 137, 48 L. Ed. 262. As will appear, however, there was 
évidence tending to show that, under the circumstances existing at 
the time, the lowered gâtes did not necessarily indicate présent dan- 
ger from any train other than the outbound train then stopped at 
the crossing. 

Her disregard of such warning as the lowered gâtes afforded may 
hâve prevented the plaintiff from claiming that she was on the highway 
between them, or the tracks therein, by the defendant's invitation or 
with its consent. But we are unable to regard the absence of such 
invitation or consent as in itself sufficient to make a lawf ul traveler on 
the highway a mère trespasser, so far as the railroad is concerned, with- 
out rights other than would belong to such a trespasser, and therefore 
outside the protection of this statute. 

Oranger v. Boston & Albany R. R. Co., 146 Mass. 276, 15 N. E. 619, 
relied on by the défendant, was not based upon failure to comply with 
the statutory requirement calling for continuous sounding of the bell 
while nearing a crossing, and the statutory provision that contributing 
négligence on the part of the person injured must hâve been gross 
or willful was not available to the railroad as a défense. Although it 
is said in the opinion that : 

"Eallroads, from the necesslty of the case, hâve the right to the exclusive 
use of grade crossings when thelr trains are passing, and It Is their duty ta 
give suitable warning of such passing trains to travelers upon the highway. 
I^ they do this, and the traveler disregards the warning, and without suffi- 
cient excuse insists upon crossing, he does so at his own risk" 

■ — and although the persons injured in that case had knowingly gone 
upon the tracks while the gâtes were down, it was held only that 
their own négligence had been the cause of their injuries, not that 
they were trespassers. 

[2] The ruhng requested on this point in the présent case was, 
that "on ail the évidence the plaintifï was a trespasser on the rail- 
road at the time of the accident." If she could properly be called 
"a trespasser" in any sensé, she was not one in the ordinary sensé, 
and we cannot hold that the refusai to rule in the above terms was 
error. 

[3, 4] Before it can be said that a highway traveler has insisted 
on passing over the tracks of a railroad at a grade crossing with- 
out sufficient excuse, and therefore at his own risk, we tliink it must 
at least appear that no warning required from trains approaching 
the crossing has been omitted. Otherwise "suitable warning" is not 
shown to hâve been given. The bell signais required by the statute 
hère in question must be given while a train is approaching any 
crossing to which the statute applies, whether it is protected by gâtes 
or not. The first enactment of thèse provisions (St. 1871, c. 352) 
was entitled: "An act for the better protection of travelers at rail- 
road crossings." In Commonwealth v. Boston & Me. R. R. Co., 133 
Mass. 389, l3ie particular act of neglect to give such signais is said 
to hâve been "singled out" and "deemed to be of such significance as 
to call for spécial législation concerning it," and further to "stamp 
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the omission of this duty as sufScient to fix the responsibility of the 
corporation witiiout any inquiry into the circumstances under which 
such omission occurred." We do not think that a traveler on the high- 
way can be held to hâve forfeited the additional protection of an 
enactment of this kind merely because she is on the tracks between 
lowered gâtes, and in that sensé is there without the railroad's consent 
or invitation. 

[5, 6] That the lowered gâtes afïorded warning that it was neces- 
sarily dangerous to attempt to cross at the particular time when the 
plaintiff went within them cannot be said to hâve been entirely clear 
upon the évidence. The fireman on the inbound train, called as a 
witness by the défendant, testified upon cross-examination : 

"There are always people crossing the tracks there when there Is a train 1d 
the dépôt. It was the custom for my train to slow down or hold up, and not 
cross that crossing until the other train had got by. I could not say that we 
were not supposed to go onto the crossing, but we were not supposed to go 
into the dépôt until the other train got off the crossing." 

The fact that the gâtes were down was thus not the only fact 
to be considered upon the question of the extent of the warning 
which they afïorded, or upon the question whether the plaintiff could 
be said to hâve gone within them without the defendant's invitation 
or consent. So far as considération of thèse questions by the jury 
was important, the presumption is that they were properly instructed 
regarding them. It is true that the évidence above quoted, so far 
as it related to the custom described, was admitted against objection, 
that a motion to strike it out was denied by the court, and this déniai 
assigned as error. But this assignment of error (the eleventh) is no- 
where referred to in the defendant's brief, and we regard the évidence 
as compétent. See La Fond v. Boston & Me. R. R., 208 Mass. 451, 
457, 94 N. E. 693. 

The refusai of a requested instruction that there was no évidence 
that the plaintiff was inside the crossing gâtes by invitation of the 
défendant is complained of in the seventh assignment of error, which, 
for the reasons above stated, we are also unable to sustain. 

[7] Every person injured at such a crossing as this, by négligence 
such as the statute describes, is within its language, and proof es- 
tablishing one or both the défenses expressly specified is the only 
method provided by its terms in which recovery for such injuries can 
be prevented. It is true that, notwithstanding the absence of any 
express limitation, the statute has been held inapplicable to persons on 
such a highway crossing for purposes other than travel, and therefore 
inapplicable to persons using the highway unlawfully by riding in 
an unregistered automobile. Chase v. N. Y. Central, etc., 208 Mass. 
137, 157, 94 N. E. 377. But this plaintiff is not claimed to hâve vio- 
lated any law, and for the proposition that the statute is inapplicable 
to a traveler on the highway not shown to hâve been there unlawfully 
we find no authority in Massachusetts or elsewhere. The attempt on 
such a traveler's part to cross tracks in disregard of the warning which 
lowered gâtes afford may well go far to prove that gross or willful 
neghgence contributing to the injury of which the statute speaks; and 



446 228 FEDERAL KEPOETER 

perhaps în most cases would be sufficient proof thereof . We are un- 
able to hold it, however, enough to require a ruling by the court that 
no recovery can be had in any such case, even for an injury to which 
admitted failure on the railroad's part to give the spécial further warn- 
ing required from the engine approaching the crossing has contributed. 
2. The court ref used a requested instruction that : 

"On ail the évidence the plaintiff assumed the risk of the conséquences of 
her action as dlsclosed by the testlmony." 

If her rights were, as we hâve held, not merely those of a trespasser 
on the railroad, nor those of an unlawful user of the highway, we do 
not think she can be said to hâve assumed the risk of any injury where- 
of neglect to give the required signais was a contributing cause ; and 
we cannot hold the refusai of this instruction erroneous. It may 
well be doubted whether the doctrine of "assumption of risk" could 
in any event afïord a défense to a statutory action of this kind. 

[8] 3. The court refused to direct a verdict in the defendant's 
favor, and refused to instruct, at its request, that on ail the évidence 
the plaintifï could not recover. The court, in order to grant thèse 
requests, would hâve had to ruie that the évidence showed the plain- 
tifif guilty, as matter of law, of the gross and willful négligence which 
the statute makes a défense. 

The évidence that the plaintifï did not undertake to cross the tracks, 
except on the highway and immediately behind the outbound train, 
has been above referred to, as has also the évidence that, when trains 
were discharging passengers at the station where the outbound train 
had just discharged, there were always people crossing the tracks be- 
tween the gâtes, and that the inbound train had been accustomed to 
slow down or stop bef ore crossing Wyoming avenue until the outbound 
train had gone by. The plaintiff's testimony was that she was very 
familiar with the crossing; that she had seen ail this happen, and that, 
while crossing, she never expected a train from the direction from 
which the inbound train which struck her approached in the manner 
above described ; and that, while waiting for the outbound train to 
pass, she had listened for the sound of other trains, but heard nothing, 
either then or at any time before her accident. 

She further testified that until the outbound train had passed her 
she could see nothing of the inbound train ; first knew of its présence 
while she was right between the outbound and inbound tracks on her 
way across; that she then looked in its direction, immediately saw 
the light on its engine, thought the engine was stopped, started then 
to move more quickly, and ran, instead of walking, as she had been 
doing, across the inbound track. The train, instead of being stopped, 
was in fact moving, and at the rate of 20 or 25 miles an hour (this 
is conceded for the purposes of the case, as has been stated), so that 
she failed to get clear of the inbound track in time to avoid it. 

Upon such évidence, neglect to give the required signal might hâve 
been found to hâve contributed to the plaintiff's injury. And the jury 
might also hâve found the plaintiff excusable for believing that the 
gâtes were down only because of the outbound train; excusable in 
attempting to cross the tracks while the gâtes were down because she 
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had seen others do the same thingf under circumstances sîmilar, so far 
as she could tell ; excusable for believing she could get across the tracks 
in safety when no engine bell had warned her that any other train was 
approaching the crossing ; and excusable, in view, among other things, 
of the thick smoke from the engine, for thinking that the light she 
saw came from a train which was stopped. Even if they found the 
plaintiff négligent in her attempt to cross, notwithstanding the waming 
afforded by the lowered gâtes, or négligent in persisting in that at- 
tempt after seeing the light on the engine, we cannot say that they 
would hâve been bound to find her négligence gross or willful. That 
she had recklessly disregarded the probable conséquences of a known 
and impending danger does not seem to us the necessary inf erence from 
the évidence before them. 

In two Massachusetts cases imder this statute the défense of gross 
or willful négligence on the plaintifï's part bas been held by the court 
established by tiie évidence at the trial, so as to justify refusai to sub- 
mit the question to the jury. Debbins v. Old Colony R. R., 154 
Mass. 402, 28 N. E. 274 (1891) ; Emery v. Boston & Me. R. R., 173 
Mass. 136, 53 N. E. 278 (1899). As pointed out in Kelsall v. New York, 
etc., R. R., 196 Mass. 554, 556, 82 N. E. 674, the first of thèse two 
décisions was by a divided court, and in both cases there were conceded 
facts constituting in substance the plaintiff's whole case. 

In the subséquent Massachusetts cases, wherein the sufficiency of 
évidence at the trial to establish this défense has been involved, it 
was held that the question was for the jury. See Brusseau v. New 
York, etc., R. R., 187 Mass. 84, 72 N. E. 348; Kenny v. Boston & Me. 
R. R., 188 Mass. 127, 74 N. E. 309; Kelsall v. New York, etc., R. 
R., 196 Mass. 554, 82 N. E. 674; Slattery v. New York, etc., R. R., 
203 Mass. 453, 459, 89 N. E. 622, 133 Am. St. Rep. 311; La Fond v. 
Boston & Me. R. R., 208 Mass. 451, 94 N. E. 693. 

[9] It is seldom, according to the above décisions, that the court 
can déclare the burden of affirmative proof sustained which rests 
upon a défendant relying in such a case as this on gross or willful 
négligence of the person injured; and it is not enough to justify such 
a ruling that the évidence relied on would warrant a finding that such 
gross or willful négligence had contributed to the in jury. The question 
is still one for the jury, unless the évidence has left possible no other 
reasonable explartation of the accident, which, in our opinion, can- 
not be said of the évidence hère under considération. We therefore 
find no error in the above refusais to direct a verdict or to instruct 
as requested. 

[10] 4. The court refused a request to rule that, even if the in- 
bound train was going at the rate of 20 to 25 miles an hour, that fact 
was not évidence of négligence as between the plaintifï and défendant. 
Thefe was no request to rule that there was no évidence of neglect to 
give the required signal on the defendant's part. Whether such négli- 
gence was proved or not was submitted to the jury under proper in- 
structions, as must be assumed. The ruling requested related only to 
one feature of the évidence they were to consider, and there was no 
crror in refusing to give it. 
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What has been said disposes of ail the assignments of error upo» 
which the défendant has insisted. We find no error in any of the re- 
fusais complained of. 

The judgment of the District Court is afifirmed, with interest, and 
the défendant in error recovers its costs of appeal. 

PUTNAM, Circuit Judge, dissents. 



UNITED STATES FIDELITY & GUARANTX CO. Y. UNION BANK & 

TRUST CO. et al. 

(Circuit Court of Appeals, Slxth Circuit, December 7, 1915.) 

No. 2640. 

1. Bankb and Banking ®=>130 — Deposits — Tkust Funds — Liabilitt os 

Bank fgb Misappropriation. 

Where trust funds are deposited in a bank, wliicli lias knowledge of 
their cliaracter, If It obtalns payment of a debt from the depositor per- 
sonally to itself from the deposit, or afflrmatlvely and Intentionally aida 
him in wrongfully appropriating any part of the fund to his own use, it 
becomes llable la equity therefor to the beneflciarles of the trust. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 31&- 
325, 327 ; Dec. Dig. ®=>130.] 

2. Banks and Banking <S=>130 — Deposits — Teust Fonds — Liability of 

Bank for Misappropriation. 

The bank is not relieved from sucli liability on account of money re- 
ceived on its own debt by the fact that the depositor had funds of hls 
own mingled in the deposit, but accepts the payment at its péril of hav- 
ing to refund if the trust deposit is thereby depleted. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §$ 
319-325, 327 ; Dec. Dig. <ê=>130.] 

3. Banks and Bankino ®=>130 — Deposits — Trust Funds — Liabilitt or 

Bank fok Misappropriation. 

Nor is the bank protected from liability by the fact that the money of 
numerous beneflciaries is mingled in the deposit, which is added to from 
many sources and drawn against for many purposes until the identity of 
each owner's part is lost. In such case the amount wrongfully taken from 
the fund must stand to them in the same relation as the remalnder does, 
and the liability is to them as a class, and where there is no right of 
préférence between them, and in the absence of clear proof that the mon- 
ey of any particular owner remains, they are entitled to share pro rata 
In the fund remalning, and in such money as may be recovered. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 319- 
325, 327; Dea Dig. <S==>130.] 

4. Subrogation <S=»7 — Sueett of Officee — Subrogation to Rights of Ben- 

EFiciARiEs of Trust Funds. 

Where in such case the depositor was a public offlcer and the beneflci- 
aries, instead of pursuing their remedy against the bank, recover their 
loss from the surety on hls officiai bond, the right to bring the action pass- 
es to the surety under the gênerai principles of subrogation, and by what 
amounts to an équitable assignaient, but subject to any disability which 
affected the beneflciaries whose claims were paid. 

[Ed. Note.— For other cases, see Subrnsriitinn, Pont. Dis:. §§ 17, 18, 21-29, 
58, 77, 83, 92 ; Dec. Dig. .©=7.] 



■S=:;5For otljer cases see sanie topic & KEY-NUMBER In ail Key-Numbered Digests & Ii;dex03 
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6. Limitation of Actions ©=566 — Acceual of Hight of Action — Action to 
Eecoveb Bank Deposit. 

Limitation begins to run In favor of a bank against the clalm of bene- 
fleiaries of a trust fund deposit on demand and refusai of payment, or 
when the clalmants hâve notice that the bank will not pay, and where 
the depositor was a public offlcer, an officiai report of a committee, whlch 
was a matter of public record, that he had drawn out practlcally ail of 
the fund Is équivalent to such notice. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §} 
353-,375 ; Dec. Dig. ®=>e6.] 

6. Subrogation <&=332 — Exemption in Favoe of State — Subrogation ov 

SUKETY PAYING CLAIM. 

Where the clalm of a state against a public ofBcer for taxes collected 
was not subject to limitation, the exemption inures to the beneflt of a 
surety who pays the claim and becomes its assignée by subrogation. 

[Ed. >Jote. — For other cases, see Subrogation, Cent. Dig. §§ 92-95 ; Dec 
Dig. ©=32.] 

7. Banks and Banking <S=130 — Deposits — Trust Funds — Suit to Rbcoveb. 

Where by the décision of the Suprême Court of a state the state had a 
flrst lien on funds in the hands of a public officer for state taxes collect- 
ed by liim, and his surety was required to pay the state's clalm, a suit 
by the surety as subrogée against a bank in whlch the officer had deposlt- 
ed his officiai funds, and from whlch they were wrongfully withdrawn, 
is one to restore the fund wrongfully diverted from the office of its 
principal, and it is not essential to recovery to identlfy the state's money 
and trace It in specie into the deposit. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 319- 
325, 327; Dec. Dig. ®=130.] 

H Banks and Banking <S=154 — Deposits — Trust Funds — Suit to Eecover. 

While the liability of a bank on account of its participation in the 
misappropriation of a deposit, consisting of trust funds belonging to nu- 
merous beneflclaries, is to such beneficlaries as a class, a décision of a 
state court that the state, as one of such beneflclaries, was entitled to 
flrst lien on the funds and priority of payment therefrom so far segre- 
gates its claim from the others that a separate suit may be maintaiued 
thereon. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 502- 
512, 515, 516, 518-533 ; Dec. Dig. <®:=j154.] 

9. Subrogation <®=328 — Subety — Subrogation to Eiqht of Action of 
Obligée — Partial Payment. 

The rlght of a surety on a bond to be subrogated for the obligée in a 
right of action against one wrongfully causlng the Uabllity Is founded 
on payment by the surety to the obligée, and dœs not come into existence 
exeept on full payment of the loss indemnifled against, slnce the cause 
of action cannot be epUt. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. §§ 51-59 ; Dec. 
Dig. ®=»28.] 

Appeal from the District Court of the United States for the Middle 
District of Tennessee; Edward T. Sanford, Judge. 

Suit in equity by the United States Fidelity & Guaranty Company 
against the Union Bank & Trust Company and others. Decree for 
défendants, and complainant appeals. Reversed. 

Kalney was a clerk of the courts at NashvlUe, and the Fidelity & Guaranty 
Company (hereafter called the guaranty company) was surety on his officiai 
bonds. He kept his officiai funds on deposit wlth the Union Bank & Trust 

iS=»For other cases see same topic & KBY-NUMBER In ail Key-Numberefl Digests & Indexes 
228 F.— 29 
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Company (hereafter called the bank), In an account in the name of "Walter 
S. Ralney, Circuit Court Clerk," and from which withdrawals were common- 
ly made by ehecks signed "Walter S. Bainey, Clerk." Thèse offlcial funds 
consisted of judgments coUected, délinquant taxes paid, and officers' and trus- 
tées' fées and costs paid. He would be entltled to take for himself out of sucb. 
funds his own costs and commissions. He also deposited in the same account 
his private funds, and he had no other bank account. In January, 1901, it de- 
veloped that as clerk he was "short" about $25,000. Because of its liability 
as surety, the guaranty company was compelled to pay about $18,000 to or for 
the bénéficiai owners of the funds which the clerk should hâve had on hand. 
This resuit was brought about by the decree of the Suprême Court of Ten- 
nessee flnding and holding that, in round numbers, the total shortage was 
$25,000, of which $3,000 was due the state, $3,300 was due to the county, and 
$8„700 to the city for taxes received by Rainey, maklng a total of $15,000 for 
taxes, and $10,000 was due to individuals for costs, fées, judgments, etc. ; 
that the guaranty company was liable for the fuU amount of two bonds aggre- 
gating $15,000 and Interest, or $1T,000, and for $1,300 and interest upon an- 
other bond. Apparently the $1,300 consisted of Items which would be paid 
in full out of the judgment, leâving $8,700 of the individual claims standing 
against the $15,000 bonds. The decree directed that the fund of $17,000 be 
paid into court ; that the state had priority and should be paid theref rom its 
$3,000 and interest in full, but that the county and city had no priority ; and 
that the remainder of the fund, about $13,500, should be prorated among 
the remaining $21,000 of claims without distinction between the county, city, 
and individuals, thus indicating payments of about $2,100 for the county, 
$5,700 for the city, and $5,700 for the individuals. Having made pay- 
ment as thus ordered, the guaranty company, in May, 1909, stating the 
necessary diverse citizenship to give .iurisdiction, filed its bill in the court 
below against the bank, alleging that, with kuowledge of the trust char- 
acter of the deposit, the bank had negligently permitted Rainey to use large 
portions of that deposit for his private purposes, and also had received from 
him, out of the trust deposit, about $6,700 to be applied upon payment of his 
Personal obligations to the bank. It was the theory of tbe bill that, upon thèse 
facts, a cause of action arose against the bank in favor of the bénéficiai own- 
ers of the fund, and that by the payments made pursuant to its bonds, the 
guaranty company had become equitably subrogated to thèse rights. It there- 
fore asked an accounting against the bank, and claimed such an adjustment 
of the varions funds and Interests as to entitle it to a decree for about $12,- 
000. The trial court held that there was no such conduct by the bank as 
would hâve given rise to an action on account of sums checked out of the 
fund to Rainey himself or to his private creditors, but that the bank would 
hâve been liable for the sums which it received for itself out of this deposit ; 
that ail the individual claimants to the trust fund would bave been barred by 
the statute of limitations before this bill was filed, and that so far as the 
guaranty company claimed by subrogation their rights of action, it, also, was 
barred ; that the state, county, and city, on their claims for tax money in the 
clerk's hands, would hâve escaped the bar of the statute; and that the guar- 
anty company, claiming by subrogation to thèse rights, likewise escaped, but 
that the tax money was not sufliciently traced into the bank deposit, and, 
hence, even as to this part of its claim, the guaranty company must fail. 
From a decree dismlssing the bill, the guaranty company appeals, and, by the 
assignments of error, as limited by the printed brief, raises two questions: 
(1) That the bank should hâve been held liable for a certain smn of $2,000 
checked out by Rainey for his Personal uses; (2) that the présence in the 
bank deposit of the state, county, and city tax money sufficiently appeared so 
as to justify a decree in favor of the guaranty company to the extent of the 
fund diverted to the bank. Obviously, both propositions involve the rightf ul- 
ness of the above recited steps which lead to the existence of any liability In 
favor of plaintift'. 

C. T. Boyd, of Nashville, Tenn., for appellant. 
J. J. Vertrees, of Nashville, Tenn., for appellees. 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judg^s. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. The officiai funds on deposit were not, as between the clerk and 
the bank, a trust f und ; but as between the clerk and the beneficiaries, 
the fund was largely or wholly made up of trust moneys; and this 
case must be approached by way of the proposition that if the bank, 
eut of this fund, either satisfied its debt against the clerk personally, 
or affirmatively and intentionally aided him in wrongfully appropriat- 
ing it to his own use, a liability theref or accrued in equity against the 
bank in favor of the beneficiaries. We think this proposition foUows 
from the décision in Bank v. Insurance Co., 104 U. S. 54, 26 L. Ed. 
693. True, in that case, Mr. Justice Matthews called attention to the 
fact that the court was not dealing with a voluntary application of 
the fund by the check of the depositor, but with an attempt to en- 
force a baiiker's lien; but we do not see a controlling distinction be- 
tween the two situations, as the former has developed in this case. 
Once admitting that the fund belongs in equity to the beneficiary and 
that the bank knows this, it seems clear that the baiik can get no better 
right against the real owner from the fact that the depositor, trustée, 
colludes with the bank in the wrongful application. 

[2] 2. From such a liability, on account of a bank debt paid, the 
bank could find no protection in the fact that it acted on the mistaken 
supposition that mingled in the deposit was enough money belonging 
to the depositor to satisfy his check. When such a joint fund is 
drawn upon for a payment to the bank to discharge a mère personal 
debt to it, the bank takes the money at its péril of having to refund, 
if in fact the trust deposit is thereby depleted. This is the teaching, 
though not the holding, of the case in 104 U. S. The refund works 
no injury to the bank ; it has no equity equal to that of the real owner. 

[3] 3. Where there is a single beneficiary of such a fund, the mat- 
ter is simple; it becomes more complex when there are many ben- 
eficiaries. In such case, while their respective, mutual rights are sev- 
eral, yet the liability in chief must be to them as a class. There may 
be instances where the money of one person can be traced through 
the deposit into the diversion, but that must be unusual. The typical 
case is where, as hère, money belonging to numerous persons is mingled 
in one deposit, which is added to from many sources and drawn 
against for many purposes until the identity of each owner's part is 
hopelessly lost ; and as between beneficiaries whose rights are of equal 
rank, this confusion cannot be cleared by any presumption that with- 
drawals must be charged against one rather than another! This loss 
of spécifie identity ought not to be a protection for the wrongful ap- 
propriator. It is enough for the bank to know that the deposit, as 
a mass, is charged with a trust in favor of beneficiaries, as a class. 
The bank cannot be concerned with their equities as between them- 
selves, as long as it will not be charged twice. An amount wrongfully 
taken by the bank from such a fund must stand to the beneficiaries in 
the same relation as the remainder does; and we cannot doubt that 
those whose money had come into the clerk's office would share pro 
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rata in whatever officiai fund in cash or in bank might remain, in the 
absence of any right to préférence or clear proof that the spécifie and 
identifiable money of one claimant remained. 

[4] 4. If the beneficiaries in such fund, instead of pursuing the 
right of action we hâve been discussing, recover their loss from the 
surety upon the officiai bond, the right to bring the action against the 
bank passes to the surety under the gênerai principles of subrogation 
and by what amounts to an équitable assignment. Travelers' Co. v. 
Gt. Lakes Co. (C. C. A. 6) 184 Fed. 426, 107 C. C. A. 20, 36 L. R. 
A. (N. S.) 60, and cases cited ; American Co. v. National Bank, 97 
Md. 598, 55 Atl. 395, 99 Am. St. Rep. 466. 

[5] No matter what the form of the assignment, légal or équitable, 
the assignée cannot take a better right than the assigner had; and 
so we corne to the défense of the statute of limitations. This défense 
may be of varying efïect as against the beneficiaries of the fund, as 
between: (1) Individuals; (2) thestate; and (3) the city and county. 
It would be strongest as against the individuals. It is urged that this 
is, in efïect, a suit to recover a deposit, and that such an action does 
not accrue, and therefore the statute does not begin to run, until the 
depositor has demanded payment from the bank and the bank bas re- 
fused. Morse on Banks (4th Ed.) § 322, pp. 587-591. Mr. Morse, 
however, states that certain acts by the bank will dispense with the 
necessity of demand and refusai, among which acts are: (1) Notifica- 
tion to the depositor that his claim will not be paid, and (2) rendering 
by the bank to the depositor an account in which it claims the money 
as its own. It would seem that the second exception is included with- 
in the first, but either the first or the second is fairly satisfied by the 
facts of this case. As early as January, 1901, by an officiai report 
to the chancery court by a committee theretofore appointed, it was 
made a matter of public record that the clerk had less than $25 in his 
officiai bank account in place of the $25,000 which he should hâve 
had. This was, in efifect, a statement that Rainey had withdrawn 
from the bank ail the sums now in question. In the natural course 
of events, the substance of this report must hâve soon become known 
to ail beneficiaries of the fund. It fairly put them on notice that the 
bank would not pay over the sums the second time and on inquiry 
whether those who had received the money were liable to pay it back. 
The statute began to run against ail individual beneficiaries, at the 
latest, on the expiration of reasonable time for this notice to take ef- 
fect. This suit was not begun until 1909. The Tennessee statute is 
six years. The fédéral courts of equity generally enforce the state 
statutes (Kentucky Co. v. Kentucky Co. [C. C. A. 6] 187 Fed. 945, 
948, 110 C. C. A. 93); and we are satisfied that the individual ben- 
eficiaries are barred. 

It results that if there are beneficiaries not barred, but who may 
be treated as surviving the statute, the survivors may receive a larger 
dividend than otherwise would happen. Manifestly this could not 
be so if the money of each beneficiary could be identified, or if other- 
wise his right was wholly several ; but we see no reason why distribu- 
tion of such a fund as we are now considering should not be made 
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to the claimants whose daims exist at the time of distribution and be 
continued until their daims are satisfied. The wrongf ul possessor of 
the fund is not prejudiced by being compelled to yield what he does 
not own to those who hâve a good title, and if it appears that there 
are no other claimants entitled to share. True, a decree for such 
payment does not bind those who are not parties to the record; but 
it frequently happens that rights of the parties must be determined 
as between themselves without an adjudication which will bind other s, 
and in such situations, the question whether ail substantial rights in- 
volved are held by parties to the record must be determined by the 
évidence in the case, and not by surmises as to what might be made 
to appear in some other case. 

[6] 5. It is clear enough that, if the state of Tennessee had brought 
the action to recover on account of the $3,000 of state taxes in the 
clerk's hands, the statute of limitations would hâve been no défense ; 
but does this exemption from the statute of limitations, existing for 
the benefit of the state, inure to the benefit of one who has become 
subrogated to the state's right of action ? We must think that it does ; 
though counsel hâve not found, nor hâve we, any décisions directly 
upon that subject, excepting American Co. v. National Bank, supra, in 
which, on page 607 of 97 Md., 55 Atl. 395, 99 Am. St. Rep. 466, the 
Suprême Court of Maryland expressly decided that the assignée by 
subrogation took the benefit of the state's exemption. The principle 
is the same as in the leading case of Lambert v. Taylor, 4 B. & C. 
138. Hère it was held that when the title to a chose in action vested 
in the sovereign by law upon the owner's suicide and where after a 
time it was transferred by the Crown to the représentative of the de- 
ceased, the statute did not run during, the Crown's ownership. This 
case was cited with apparent approval in United States v. Nashville 
Co., 118 U. S. 120, 126, 6 Sup. Ct. 1006, 30 L. Ed. 81. See, also, 
Hunter v. United States, 5 Pet. 173, 182, 8 L. Ed. 26, holding that 
the same right of priority which belongs to the state attaches to the 
claim in the hands of asurety who has paid the debt to the state; the 
analogy between a right of priority and a right of exemption seems 
complète. 

We think the conclusion of exemption is required by considérations 
both of fairness and of public policy. The primary security held by 
the state, in the form of a right of action or some other form, may 
be ample to protect, through subrogation, a secondary surety, and the 
latter may assume the liability relying upon his own right to resort 
to the primary security, if he is himself compelled to pay, but he can 
do nothing by way of such resort until he is himself damnified; and 
it is manifestly unjust that this secondary surety should find the stat- 
ute of limitations no défense in his favor when he is required to pay, 
but a successful défense against him when he exercises his right of 
subrogation. So, too, it must be true that if a surety under such cir- 
cumstances is unable to take anything effectively through subroga- 
tion, he would make payment to the state only when compelled, and 
the public interests would suffer. 

The case of United States v. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 
32 L,. Ed. 121, is not persuasive to the contrary. The holding was 



454 228 FEDERAL EEPOETER 

that the exemption from the statute of limitations will not be allowed 
when the state, although plaintiff on the record, is only a nominal 
party having no actual interest. The real purport of this décision is 
that the form of the record will not détermine whether exemp- 
tion may be claimed, but that the court will look back to the substan- 
tial basis of exemption; and it carries more or less implication that 
if a suit was brought by an individual for the use and benefît of the 
State, the exemption could be claimed. The instant case is only one 
step further away in this direction. Instead of suing for the use and 
benefit of the state, the plaintiflf takes over and pays for the state's 
claim and then sues. In the Beebe Case, there never had been any 
real claim by the United States or any right of action in which it had 
a real interest. 

We conclude, therefore, that to the extent of the $3,000 of the tax 
money and interest thereon which it had paid over for the benefit of 
the state, the guaranty company was not barred by the statute of limi- 
tations and (unless for the matters hereafter mentioned) was entitled 
to recover from the bank on account of the bank's appropriation of 
this officiai fund to the bank's debt. 

[7] 6. Considering, now, the character of the demand or right of 
action in favor of the state, and which consti tûtes part of the guaranty 
company's présent demand, we must find the basis on which it rests. 
Does it dépend upon the theory that the taxpayer's money deposited 
with the clerk for transmission to the state is a trust fund which is 
now to be recovered from the bank by tracing into its hands and by 
identification in specie or through substitution? If this is the true 
theory, then we must décide the issue upon which the court below 
acted. We think the more satisfactory basis is found in the preferen- 
tial right in the state, as declared by the Suprême Court of Tennessee 
in the early stages of this controversy. It was decreed that out of the 
total amount paid by the guaranty company, the state was entitled to 
préférence, and must be paid in fuU, but that the county and the city 
had no such right, and must take equal rank with individual claimants. 
The opinion of that court is reported in Fidelity Co. v. Rainey, 120 
Tenu. 357, and on pages 399-405, 113 S'. W. 397, it is shown that the 
priority under the bonds was rested on the sovereign's common-law 
right of préférence against a debtor's assets. The fund recovered 
from the guaranty company was only a substitute for the fund which 
should hâve been in the clerk's ofiice, and, interpreting the Suprême 
Court opinion as we do, its necessary effect is to say that for this tax 
money the state had a préférence or a first lien upon the fund in tlie 
clerk's office. The présent action against the bank opérâtes in sub- 
stance and in effect only to restore to. the fund in the clerk's office an 
amount which should not hâve been taken away, and the restored fund 
must be subject to the same priority as the original. It follows that a 
wrongful diversion of the fund would take full effect as an injury to 
the rights of the state before it would take effect at ail as an injury 
to the rights of any otlier beneficiary in the fund — and quite regardless 
of whether or not the spécifie state money had come into the fund — 
assuming, as was true in this case, that there was no proof to show 
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the money in the fund to hâve been the identifiable property of any one 
except the state. Accordingly, we conclude that, even though it should 
be conceded that the proof fails to trace the state money to the bank, 
that failure would not defeat the state's right to recover. 

[8] 7. The nature of the state's daim must also be determined, as 
between a claim which is independent and severable and one which is 
only a fraction of a gênerai and indivisible right of action belonging to 
beneficiaries as a class. If it is of the former character, it may stand 
alone and be independently transferred by subrogation or by any other 
kind of assignment; but if it be only a portion of the unitary action 
inuring to ail beneficiaries, any attempt to transfer it separately must 
fail, since a cause of action cannot be split. Travelers' Co. v. Great 
Lakes Co., supra. And see Turk v. R. R. Co. (C. C. A. 6) 218 Fed. 
315, 134 C. C. A. 111. Hère, again, we must think that the adjudged 
priority is sufficient to give the state's claim a separate identity. Giv- 
ing full force to the idea that each beneficiary claims, not independ- 
ently, but as a member of a class, it is yet true that the claim of the 
state stands apart. The gênerai fund is at ail times charged with a first 
lien in favor of the state, and an injury to the fund is an injury to 
that lien. It is true that the injui-j' to tiie lien comes through the in- 
jury to the fund; but the right of the lienholder to redress is so far 
independent that we cannot think an action brought by him could be 
defeated because subordinate lienholders or beneficiaries were not join- 
ed. A court of equity might well direct them to be joined, but they 
would not be indispensable parties. It follows that the guaranty Com- 
pany is entitled to recover against the bank the amount which it paid 
on account of the state tax money. 

[9] 8. The claims of the county and city présent another question, 
not made below, but apparent on the record ; and, at our request, coun- 
sel hâve filed briefs thereon. The right of a surety on a bond to be 
subrogated for the obligée in a right of action against one wrongfuUy 
causing the liability is founded on payment by the surety to the obligée, 
and it does not come into existence except upon full payment of the 
loss indemnified against. This is because subrogation is of an équita- 
ble character, and the surety cannot be permitted to take away from 
the obligée, to the latter's préjudice, securities or rights in which he is 
still beneficially interested. Sheldon on Subrogation, § 127 ; Musgrave 
V. Dickson, 172 Pa. 629, 632, 33 Atl. 705, 51 Am. St. Rep. 765. In 
this case, the loss of the state was $3,000, and the guaranty company 
paid it in full, but the loss of the city was $8,700, and the guaranty 
company has paid on account of it only $5,700 (as above estimated). 
This leaves the city with an unpaid claim of $3,000 against the clerk 
and the clerk's fund, and the right of action which the city originally 
had against the bank it was entitled to enforce and collect and to ap- 
ply the full sum collected upon its claim- The city thijs had, in a very 
proper sensé, two securities to which it might resort and upon both of 
which it might realize in full until its whole claim was satisfied ; thèse 
securities being its right of action against the bank and its claim against 
the guaranty company on the bond. Between thèse two securities, 
there was no such relative rank as could permit the guaranty company 
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to pay the part of the daim for which it was liable and then 'sdem- 
nify itself by demanding the security which the city held for the re- 
mainder of the city's daim. The same situation existed as to the coun- 
ty; and, when it is thus stated, it seems to us quite évident that the in- 
terests of the city and county in this right of action against the bank 
did not pass by subrogation to the guaranty company, but that the in- 
terest of the state therein did so pass. 

It is said that only that créditer a portion of whose debt remains 
unpaid after the surety has paid ail he is bound for can raise the ob- 
jection that the surety may not be subrogated to the creditor's securi- 
ties and remédies until the créditer has been paid in f uU, and cases are 
cited supposed to be to this effect. Thèse are probably ail distinguish- 
able from the gênerai principle above stated, because the créditer had 
agreed to the substitution (Motley v. Harris, 1 Lea [Tenn.] 577), or 
because there was a security common to several distinct debts, and the 
surety, having paid one of thèse debts, claimed corresponding rights in 
the security (Nettleton v. Ramsey, 54 Minh. 395, 56 N. W. 128, 40 Am. 
St. Rep. 342), or because of some other analogous reason. That the 
city and county hâve not objected ta the subrogation daim of the 
guaranty company is perhaps explained by the fact that the record 
shows no notice to them of any such claim. At any rate, the cause of 
action existing in favor of the city or of the county was a single, indi- 
visible cause of action, even if it existed separately from' the rights of 
individual beneficiaries, and it could not be split up into two actions, 
with or without the consent of the city or county. 

By the foregoing conclusions, it becomes immaterial whether the 
rights of the city and county were barred by the statute of limitations, 
or whether any liability originally accrued on account of the $2,000 
payment, or whether the amount wrongfuUy diverted by the bank was 
somewhat more than $5,000. The guaranty company can recover only 
the amount of the state tax claim and interest, and to cover such a 
claim the amount which the bank concèdes that it applied to its own 
debt is large enough. 

The decree below is reversed, with costs, and the case is remanded 
for further proceedings consistent herewith. 



CITY OF CHARLOTTE v. ATLANTIC BITULITHIC CD. 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1915.) 

No. 1372. 

1. Evidence <®=»555 — Facts ok Conclusions — Initibences from Collective 
Facts. 

A paving contract named the city engineer as the représentative and 
agent of the' city cliarged with the duty of seelng that the contractor 
llved up to hls agreement, and authorized him to reject materlals, com- 
pel the contractor to take out and replace work, and even order the 
discharge of employés dlsregardlng his directions or found to be incom- 
pétent. The spécifications were numerous and compllcated, and some of 

<S=»For other cases see same toplc & KEY-NUMBER in ail Key-Numbereà Digesta & Indexes 
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them distinctly technical. In an action on the contract, the englneer 
testifled that he examined and inspected the work after It was completed 
and accepted it as a compliance with the contract. He was thereupon 
asked whethei- in his opinion as an engineer, and from his knowledge of 
the spécifications and contract and his Personal observations of the work, 
it was in compliance with the contract, and was permitted to answer over 
objection. Hehl, that this was not error, as the question did not, ex- 
cept in a qualified sensé, call for expert opinion, but rather for his knowl- 
edge and professional iudgment respecting the subject of Inquiry, and a 
comparison having been made by him as the work progressed, It was 
compétent for Mm to state the results of the comparison without con- 
fining himself to a detailed récital of what the contracter did and a 
minute comparison of eaeh item with the spécifications. 

[Ed. Note. — For other cases, see Evidence, Cent Dlg. § 2376; Dec. 
Dig. <®=555ô.] 

2. CoNTEAcTS «©=5324, 346 — Actions — Foem — Action on Quantum Meeuit. 

Where a contract has been completed, suit may be brought upon the 
contract itself and also in assumpsit, though In the latter case a recov- 
ery will be limited to the contract priée, and hence, where the complalnt 
in an action on a paving contract set up causes of action on the written 
contract and for work done and accepted of the value alleged, évidence 
as to the value of the work done was properly admltted. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1549-1557, 
1714, 1718-1751; Dec. Dig. <S=>324, 346.] 

8. Appbal and Eeboe <g=1053 — Habmless Eeeoe — Admission of Evidence. 

Where, in such action, the court submitted as the issue for détermina- 
tion the question as to the amount, if anything, which plaintifC was en- 
titled to recover "under the terms of the contract," and told the jury 
that the question for them to détermine was whether or not the pavement 
came up to the standard provided and stipulated in the contract, and 
entirely left out of account the right to recover upon a quantum meruit, 
the proof of value was immaterial, and its admission was harmless. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 4178- 
4184; Dec. Dig. <s=3l053; Damages, Cent Dig. § 561.] 

4. Appeal and Eeboe <®=3l056 — Habmless Ebrob— Admission of Evidence. 

In an action on a paving contract, where the city counterclalmed for 
breach of guaranty for a period of five years, contalned in a différent 
paving contract, and the jury found that the city was entitled to re- 
cover nothing on its counterclaim, the exclusion of évidence as to the 
cost to the city of making repairs claimed to be necessary was harmless, 
as the jury must hâve found that the coutractor fulfllled its obligation 
to keep the pavement in serviceable condition during the five-year period. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4187- 
4193, 4207 ; Dec. Dig. <S=1056.] 

5. Appeal and Eeeoe ®=3l053— Habmless Eeeoe — Admission of Evidence 

In an action on a paving contract. M., a property owner assessed for 
the pavement, testified concerning the imperfect quality of the work, aiid 
further stated that he had not paid his assessment because in his opinion 
they got a rotten pavement. In rebuttal, the city engineer was allowed 
to testify that M. told him he wanted a cheap class of pavement, some- 
thing to get them out of the mud and not more expensive than necessary 
to be fairly permanent. Held, that while this testimony did not tend 
to contradict M. on a material issue, and its admission was technically 
erroneous, it was so inconsequential as not to require a reversai, especial- 
ly as it was deprived of any possible harm by the court's explicit charge 
that the fact that the pavement may hâve been of Inferior liind or 

®=3For other cases see same topic & KSY-NUMBEK in ail Key-Numbered Dlgests & Indexes 
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class had no status In the case, provided it was of the klnd and clasa 
contracted for. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4178- 
4184 ; Dec. Dlg. <S=»1053.] 

6. Appeal and Eeror ©=3273 — Réservation of Geounds oe Review — Excep- 

tions Bad in Part. 

Where a charge excepted to included some correct statements of law, 
the exception was Insufficient to sustaln an assignment of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dlg. §§ 1620- 
1623 ; Dec. Dlg. <©=3273 ; Trial, Cent. Dlg. § 694.] 

7. Municipal Corporations <S=>358 — Street Impeovement Conteacts — Pee- 

rOEMANCB — BURDBN OF PeOOF. 

Where a street paving contract named the clty engineer as the clty's 
représentative and agent In charge of the vrork, and provided for pay- 
ment of any balance due wlthln 30 days after the final completlon and 
acceptance of the work by the engineer and executive board, as evldenced 
by the final estlmate and certificate of completlon and acceptance, the 
action of the clty engineer In passing upon and accepting the work made 
a prima facie case that the spécifications and requirements of the con- 
tract had been compUed with, and the burden was upon the clty, by the 
weight of the testimony, to show that the contracter had failed and to 
what extent. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dlg. § 
890; Dec. Dig. <@=358.] 

B. Appeal and Eeeor <S=>173 — Beview — Questions Not Raised Below. 

In an action on a street paving contract, an objection that the com- 
plalnt dld not allège présentation of the clalm to the proper municipal 
authorlties as requlred by statute could not be raised for the flrst time ou 
appeal, as the fallure to comply with a condition précèdent to the rlght 
to sue must be raised in the trial court, so that plalntlff may hâve an 
opportunlty to avold or remove the objection. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §| 1079- 
1089, 1091-1093, 1095-1008, 1101-1120; Dec. Dig. <©=»173.] 

0. Municipal Coepoeations <S=5374 — Conteacts — Actions— Waivbe of Dé- 
fenses. 

Where a street paving contract provided for payment of any balance 
remainlng due withln 30 days after the final completlon and acceptance 
of the work by the clty engineer and executive board, the faet that there 
had been no acceptance by the executive board was a matter of défense to 
be set up by plea In abateœent In an action on the contract, and was 
waived by denying liability in any event and trylng the case on the 
merlts without a prelimlnary disposition of the question of acceptance, 
as matters in abatement must be separately pleaded and tried, and 
are waived by settlug up défenses on the merlts and in bar of plaintiff's 
clalm, and especlally by golng to trial upon such défenses. 

[Ed. Note. — For ot.her cases, see Municipal Corporations, Cent Dig, §§ 
905, 910; Dec. Dlg. <g=>374.] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Salisbury ; James E. Boyd, Judge. 

Action by the Atlantic Bitulithic Company against the City of Char- 
lotte. Judgment for plaintiflf, and défendant brings error. Affirmed. 

Chase Brenizer and H. L. Taylor, both of Charlotte, N. C. (F. I. 
Osborne, of Charlotte, N. C, on the brief), for plaintiff in error. 

Charles W. Tillett, of Charlotte, N. C. (Thomas C. Guthrie, of Char- 
lotte, N. C, on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

igsaFor other cases see same toplc & KBY-NUMBER in ail Key-Numberefl Dlgests & Indexes 
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KNAPP, Circuit Judge. [1] The plaintifï in error, défendant be- 
low, seeks reversai of a judgment, entered upon the verdict of a jury, 
in this suit of the Atlantic Bitulithic Company to recover the balance 
alleged to be due upon a contract for street paving; and such of the 
errors assigned as appear to merit discussion vi^ill be briefly considered. 
The first of thèse is a question of évidence which arises in connection 
with the following provision of the contract: 

"Withln thirty days after the final completion and acceptanoe of the work 
by the engineer and executive board, as evidenced by the final estimate and 
certifleate of completion and acceptance, any balance remalning due to the 
contracter wlU be pald to hlm in cash." 

Firth, the city engineer, a witness for the plaintifï, after stating that 
he had supervision of the work and saw it almost daily during its 
progress, f urther testified : 

"I examined and inspected the work after It was completed and accepted 
it as a compUance with the contract." 

He was thereupon allowed, over defendant's objection, to answer 
this question : 

"In that connection, In your opinion as an engineer, from your knowledge 
of the spécifications and contract and your personal observations of this 
work, was it in compliance with the contract?" 

It is insisted that this was an erroneous ruling because it permitted 
the witness to express an opinion upon the chief matter in dispute 
without stating the facts upon which that opinion was based, and nu- 
merous cases are cited which are claimed to support the contention. 
The rule invoked is well settled, but we are of opinion that it is not 
applicable. The witness had stated without objection that he exam- 
ined the work and accepted it as complying with the contract, and we 
perceive no reason why it was not compétent foir him to testify that 
the work had in fact been done in accordance with the contract. The 
question he was asked, as the jury must hâve understood it, did not 
call for expert opinion, except in a qualified sensé, but rather for his 
knowledge and professional judgment respecting the subject of in- 
quiry. It needs only a glance at the contract to see that the spécifica- 
tions were numerous and complicated, some of them distinctly techni- 
cal. They related to the kind and quality of materials, their prépara- 
tion for use, and detailed methods of construction. The witness was 
the defendant's représentative and agent. He was charged with the 
duty, as repeatedly appears in the spécifications, of seeing that the 
contracter lived up to his agreement in each particular. He could re- 
ject materials which did not meet the contract requirements, compel the 
contracter to take out and replace work which did not conform to the 
standard of construction, and even order the discharge of employés 
who disregarded his directions or were found to be incompétent. Un- 
der such circumstances, it seems plain to us that he was properly al- 
lowed to State as a fact that the work actually done was of the char- 
acter and quality called for by the contract; and that his testimony 
was not incompétent, or otherwise in violation of the rule respecting 
expert opinion, because his answer involved professional judgment as 
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well as Personal knowledge. As it vvas his duty to supervise the work 
during its progress and exercise his authority to require compliance 
with the contract, so was it clearly permissible for him to testify to 
the fact that the contractor had fulfilled his obligations. In a case like 
this it would be quite unreasonable to hold that the engineer should 
be confined to a detailed récital of what the contractor had donc and 
a minute comparison of each item with the spécifications of the con- 
tract. Such a course would not only be impracticable but tend to 
confuse rather than enlighten the jury. The comparison had been 
made by him as the work progressed, and it was compétent for him to 
State the results of that comparison. 

And this view accords with the décisions of the courts generally in 
analogous cases. For example, Schaefer v. Ely, 84 Conn. 501, 80 Atl. 
775, Ann. Cas. 1912D, 899, is directly in point. That was an action on 
a building contract, and the architect who drew the plans îind was fa- 
miliar with the progress of the work was permitted to give his opinion 
that the work had been donc properly and in accordance with the con- 
tract, without detailing the manner in which each item of work had 
been performed. In sustaining this ruling the Suprême Court of the 
State said: 

"The main objection to this évidence was that the opinion of the wltness 
could not be given, that he must state in détail what he 8aw, and the vari- 
ons defects, and leave the conclusion of compliance with, the contract to be 
drawn by the court between the contract and the work done. This is an er- 
roneous view. The wltness who quallflesi as an expert and testifles to his 
familiarity with contract, plans, spécifications, and changes therein, and 
with the work done, may give his conclusions as to the comparison between 
thèse, without detailing at length the manner in which each Item of the 
work done bas been performed. When the opinion of the wltness in a case 
is évidence otherwise compétent, and the subject of the investigation will be 
made clearer by its introduction, the opinion should be received. When 
facts sought to be proved are of so voluminous or compllcated a character 
that their Introduction would occupy much time, and might be difficult to 
understand by themselves, and thèse many facts are to be proved for the 
purpose of drawing a conclusion from them, the court may permit a wltness 
who is qualified upon the subject of investigation, and has made the investi- 
gation, to express an opinion without giving the détails on which the opinion 
rests." 

Other cases in which it has been held that a qualified witness may 
state that the work of construction has been done in accordance with 
the contract are Kreuzberger v. Wingfield, 96 Cal. 251, 31 Pac. 109; 
Stark Grain Co. v. Harry Bros. Co., 57 Tex. Civ. App. 529, 122 S. W. 
947 ; Tucker v. Williams, 2 Hilt. (N. Y.) 562 ; Taulbee v. Moore, 106 
Ky. 749, 51 S. W. 564; and Johnson v. Griffiths & Co. (Tex. Civ. App.) 
135 S. W. 683. 

In this connection it may be observed, as the court observed in the 
Connecticut case, that the défendant had fuU opportunity by cross- 
examination of the witness to test the extent of his knowledge and the 
accuracy of his judgment. Instead of attempting in this way to dis- 
crédit or weaken the testimony, the défendant apparently preferred to 
rely upon an exception to its admissibility. We deem it not doubtful 
that the question was properly allowed. 

[2, 3] The admission of testimony to the efïect that the work done 



CITT or CHAELOTTE V. ATLANTIC BITULITHIC CO. 46J 

was worth the contract price, and as to the cost of similar pavements 
of superior quality, is the basis of a group of exceptions which may 
be considered together. We are of opinion that réversible error can- 
not be predicated upon thèse rulings of the trial court for two rea- 
sons. In the first place, it appears to be settled that where a contract 
has been complétée! suit may be brought upon the contract itself and 
also in assumpsit, although in the latter case recovery would be limited 
to the contract price. In this suit the complaint sets up two causes of 
action, one upon the written contract and the other for wrork done and 
accepted of the value alleged ; and the right to recover upon the sec- 
ond count seems to be fully sustained by Dermott v. Jones, 69 U. S. 
(2 Wall.) 1, 17 L. Ed. 762, in which the Suprême Court said : 

"While a spécial contract remains executory the plalntiff must sue upon ît. 
When It has been fully executed accordlng to its tenns, and nothing remains 
to be done but the paynient of the price, he may sue on the contract, or in iii- 
debitatus assumpsit, and rely upon the common counts. In either case the 
contract wiil détermine the rights of the parties." 

Apart from this, however, we are of opinion that the testimony be- 
came immaterial and its admission harmless because the trial court 
excluded it from considération by submitting the issue to the jury in 
the form of this question : 

"What amount, If anything, is the plalntiff entitled to recover of the de- 
fendant under the terms of the contract?" 

The eflfect of this charge was to eliminate the second cause of ac- 
tion and confine the jury to finding whether the contract had been 
performed in accordance with its provisions. And in a later part of 
the charge the learned judge again said: 

"The question for the jury to détermine under this issue is whether or not 
the pavement put down came up to the standard of that class of pavement 
put down as provlded and stlpulated in the contract. You hâve heard the 
évidence In this case. Was this done or not?" 

Indeed, taking the charge as a whole, it is apparent that the right 
to recover upon a quantum meruit was left out of account altogether, 
and that a verdict was rendered for the plaintiff because the jury, under 
instructions which limited the issue to the first cause of action, f ound 
that the work had been done in compliance with the contract. This 
being so, the proof of value became immaterial, and its admission fur- 
nishes no ground for reversing the judgment. Cunningham v. Spring- 
er, 204 U. S. 647, 27 Sup. Ct. 301, 51 L. Ed. 662, 9 Ann. Cas. 897. 

[4] Several exceptions relate to the counterclaim set up by défend- 
ant. It appears that there was a prior contract for paving, made in 
November, 1907, and completed during the foUowing year, which con- 
tained a guaranty that the pavement constructed thereunder would 
remain in good repair and condition for a period of five years and 
at the end of that period be in good serviceable condition and free from 
such defects as would impair its usefulness as a roadway. The évi- 
dence of défendant tended to show that the pavement in question had 
not been kept in the condition required by the guaranty, while the 
plaintiff's proofs were to the effect that ail needful repairs had been 
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made and that the pavement was then f ree f rom any def ects which 
would impair its usefulness as a highway. This issue was submitted 
to the jury in the following question: 

"What amount, if anything, is défendant entltled to recover on its coun- 
terclaimî" 

The jury answered that the city was not entitled to recover any- 
thing on its counterclaim. In view of this finding we are of opinion 
that the judgment should not be disturbed because the trial court re- 
fused to allow a witness for défendant to state what it would hâve 
cost the city of Charlotte to make the repairs claimed to be necessary. 
The jury must hâve found that the repairs made by the contractor had 
fulfilled the obligation to keep the pavement in serviceable condition 
during the five-year period, and what the needful repairs would 
bave cost the city became immaterial. In this connection, much is 
sought to be made of a letter written by plaintiiï's président in March, 
1913, relating to the subject of thèse repairs. Without referring in 
détail to the contents of this letter, it is sufficient to express the opin- 
ion that its meaning and intent were properly construed by the trial 
court, and that no prejudicial error was committed by refusing to 
allow defendant's witness to state what it would bave cost to make the 
repairs mentioned in the communication. 

[5] A witness for défendant, one McAden, a property owner as- 
sessed for the pavement in suit, testified at length to the imperfect 
quality of the work done by the contractor and the numerous respects 
in which it failed to conform to the spécifications. He further stated 
that he had not paid his assessment "because in my opinion we got a 
rotten pavement." In view of this testimony, the trial court allowed 
the city engineer in rebuttal to state that he had a conversation with 
McAden in which the latter said that he wanted a cheap class of pave- 
ment, something to get them out of the mud and not more expensive 
than necessary to be fairly permanent. It may be conceded that this 
ruling was technically erroneous, for the testimony did not tend to con- 
tradict the witness on a material issue, but it was so inconsequential, 
if not trivial, that it cannot be seriously regarded as ground for re- 
versai. Moreover, the answer was deprived of any possible harm to 
défendant by this explicit charge to the jury: 

"The fact, gentlemen, that the pavement may hâve been of inferior klnd or 
class, has no status in this case, provided it was of the klnd and class con- 
tracted for, whether that be a good pavement, a bad pavement, or an in- 
diffèrent pavement" 

[6, 7] Exception is taken, in rather wholesale fashion, to that por- 
tion of the charge, covering upwards of a page in the printed record, 
in which is discussed at some length what the défendant calls the bur- 
den of proof. It would be enough to say that this exception is not 
well taken because it embraces ail that \Vas said upon a particular 
subject and fails to point out any spécifie error. The rule is too fa- 
miliar to require the support of citation that, where the charge ex- 
cepted to includes correct statements of the law with others that are 
incorrect, the exception is insufficient to sustain an assignment of er- 
ror. But without taking this view of the exception, and assuming 
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that the question involved is properly raised, we are of opinion that 
the charge upon this point was net erroneous. The jury were told, 
among other things, that: 

"The action of tlie agent (or engineer, as he Is called hère), In passlng upon 
and accepting the work, makes a prima facie case that the spécifications and 
requirements hâve been complied with, and that, if the défendant dénies that 
conclusion, the burden is upon it, by weiglit of the testimony, to show that 
plaintiffl falled and to what estent." 

Thèse instructions were predicated upon the opinion of this court 
in Jefferson Hôtel Co. v. Brumbaugh, 168 Fed. 867, 94 C. C. A. 279, 
and the learned judge quoted to the jury the foUowing syllabus from 
that case : 

"Where a building contract constituted the archltects the owner's supervis- 
ing agents, but dld not in terms authorize the archltects to issue a conclusive 
final certificate, an architect's final certiflcate was only prima facie évidence 
that the work had been performed according to the contract, and placed the 
burden of proof on the owner to impeach the same for error, mistake, omis- 
sion, or concealment." 

Upon the point hère considérée we are unable to distinguish the 
Brumbaugh Case from the case at bar, and it follows, since we adliere 
to the views then expressed, that the charge in question must be held 
a correct application of the law to the facts developed at the trial. 
This is in no wise a variance with what is said in Sweeney v. Erving,, 
228 U. S. 233, 33 Sup. Ct. 416, 57 L. Ed. 815, Ann. Cas. 1914D, 905. 
That case merely holds, in a négligence action, that where the rule 
of res ipsa loquitur applies it does not hâve the effect of shifting the 
burden of proof. Obviously, the doctrine of res ipsa loquitur bas no 
application to the présent controversy. 

[8] It is argued for the first time in this court that the judgment 
should be reversed because the complaint does not state a cause of 
action and because it shows on its face that the trial court was with- 
out jurisdiction. This contention is based upon a statute of North 
Carohna which provides as follows: 

"No person shall sue any city, county, town, or other municipal corpora- 
tion for any debt or demand whatsoever unless the claimant shall hâve mado 
a demand upon the proper municipal authoritles. Aud every action shall be 
dismissed unless the complaint shall be verifled and contain the foUowlng 
allégations: (1) That the claimant presented bis claim to the lawful munici- 
pal authoritles to be audited and allowed, and that they had neglected to 
act upon it, or had disallowed it ; or (2) that he had presented to the treasurer 
of said municipal corporation the claim sued on, which had been so allowed 
and audited, and that such treasurer had notwithstanding neglected to 
pay it." Eevisal, $ 1384. 

Conceding that the complaint does not contain the allégations re- 
quired by this statute, the conclusive answer to the contention is that 
it cornes too late. This court is a court of errors only, and will not 
consider questions not raised in the court below. The objection that 
there has been a failure to comply with a condition précèdent to the 
right to sue must be raised in the trial court, so that the plaintiff may 
hâve opportunity to avoid or remove the objection ; it cannot be raised 
for the first time on appeal. Wetzel & T. Ry. Co. v. Tennis Bros. 
Co., 145 Fed. 458, 75 C. C. A. 266, 7 Ann. Cas. 426; Wilfong v. 
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Ontario Land Co., 171 Fed. 51, 96 C. C. A. 293; Carr v. Fife, 156 U. 
S. 494, 15 Sup. Ct. 427, 39 L. Ed. 508; Brown v. Gurney, 201 U. 
S. 184, 26 Sup. Ct. 509, 50 L. Ed. 717; Campbell v. United States, 
224 U. S. 99, 32 Sup. Ct. 398, 56 L. Ed. 684. 

[9] Although the question is not raised in the assignments of er- 
ror, except it may be in connection with the questions of évidence al- 
ready discussed, the défendant earnestly contends that the action must 
fail because the work donc was not accepted by the executive board, 
as provided by the terms of the contract. We are not prepared to 
say, in view of certain provisions in the city charter, that the accept- 
ance of the engineer and inspectors was not in law an acceptance by 
the executive board. But without so deciding, we are of opinion, 
upon the facts hère of record, that this was a matter of défense to 
be set up by plea in abatement, and that the déniai of liability in any 
event and consent to try the case on the merits, without preliminary 
disposition of the question of acceptance, operated as a waiver of any 
défense based upon failure to show acceptance by the executive board. 
Sf tliis court held in City of Greensboro v. Southern Paving & Cou- 
su uction Co., 168 Fed. 880, 94 C. C. A. 292, a case which appears to 
cover the point. The opinion in that case states the principle as fol- 
lows : 

"If It is desired to rely upon thèse défenses, It was Its plain duty to de- 
mand such Independent ascertalnment of them. It dld not do so, but It, in 
efCect, sought the advantage of having them, if possible, secure for it a final 
judgment where it would hâve been entitled by reason of them to only a 
restricted one of dismissal without préjudice, and this by allowing them to 
be tried with other matters in bar by the same jury. tJnder the plaiu princi- 
ples above set forth, it must be held to hâve walved thèse défenses in abate- 
ment. The court below could hâve excluded ail évidence touchlng them 
upon the trial actually had, and it will therefore not be allowed to rely hère 
upon the failure of them in the court below as ground of error." 

It is a gênerai rule of common-law pleading that matters in abate- 
ment must be separately pleaded and tried, and that by setting up dé- 
fenses on the merits and in bar of plaintifï's claim, and especially by 
going to trial upon such défenses, the matters in abatement are deemed 
to be waived. Bailey v. Dozier, 47 U. S. (6 How.) 23, 12 L. Ed. 328; 
Sheppard v. Graves, 55 U. S. (14 How.) 504, 14 L. Ed. 518; Railroad 
Co. V. Harris, 79 U. S. (12 Wall.) 65, 20 L. Ed. 354; 1 Cyc. 136. 

It suffices to say, without further comment, that careful study of 
the record fails to disclose réversible error, and the judgment will 
therefore be aiïirraed. 
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In re VAN SCHAICK & 00. 

Appeal of LYON. 

(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 13. 

Bankbuptcy <S=al88 — Rights of Creditoe — Subeogation to Lien. 

A transaction by wliicli bankrupts, who were brokers, loaned to another 
flrm of brokers certain stocks, including some purchased for claimant, a 
customer, receivlng as securlty a deposlt of cash, held subject to the con- 
stitution and rules of the stock exchange of which both flrms were 
members, whlch became part of the contract and required the borrowers, 
on the insolvency of bankrupts, to sell the stocks in the exchange, a» 
they did, and gave them a lien on the proceeds of the membership of the 
insolvents when sold only for the unpaid balance due them, so that, since 
they realized a suffleient amount from the sale of the stocks to cover 
thelr deposit, they never became entitled to any lien on such proceeds to 
which claimant could be subrogated. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. $§ 270, 286- 
289, 291-295; Dec. Dig. (@»188.] 

Pétition to Revise Order of and Appeal from the District Court 
of the United States for the Southern District of New York. 

In the matter of Van Schaick & Ce, a copartnership, bank- 
rupts. On appeal by Samuel H. Lyon from an order denying him a 
lien. Affirmed. 

The following is the report of référée as spécial masterr 

I, John J. Townsend, référée In charge of this case, hâve before me as 
spécial master to hear and détermine and to report upon a claim made by 
Samuel H. Lyon, who v?as a customer of the bankrupt stockbroklng firm of 
Van Schaick & Co., to bave a lien upon the proceeds of a so-called seat in the 
New York Stock Bxchange owned by the partner John B. Van Schaick which 
proceeds are now in the possession of the trustée in bankruptcy. 

It Is impossible for the spécial master to state more cogently and concise- 
ly the contentions of the claimant and the trustée in bankruptcy, than bas 
been done in the brlefs flled by the respective counsel. 

The controversy arlses out of a transaction occurring on the New York 
Stock Exehange prior to a gênerai asslgnment for the beneflt of creditors 
made by Van Schaick & Co. on September 11, 1911. 

On September 7, 1911, Lyon, having an ample crédit balance on the books 
of Van Schaick & Co., ordered that firm to purchase for him 100 shares of 
Union Pacific Common Stock which order was executed by the brokers. 

The shares so purchased for the account of Lyon, with 100 other shares, 
through the machinery of the Stock Exchange Clearing House, were delivered 
and loaned by Van Schaickj & Co. to the Stock Exchange flrm of Potter, 
Choate & Prentice; the latter delivering or depositing with Van Schaick & 
Co. a check for a sum including the then value of Lyon's 100 shares of stock. 

Upon the announcement of the suspension of Van Schaick & Co., Potter, 
Choate & Prentice sold 200 shares of Union Pacific common stock upon the 
Stock Exchange for the account of Van Schaick & Co. at a triflîng higher 
priée than the borrowing priée and out of the proceeds retalned the amount 
of money whlch they had deposited or paid to Van Schaick & Co. as securlty 
for the shares borrowed on September 7th and turned over to the assignée of 
Van Schaick & Co. the surplus proceeds of such sale. 

In making such sale on the Stock Exchange, Potter, Choate & Prentice dld 
not sell the identical certiflcates which had been received by them In borrow- 

<@=3For other cases see same topio & KEY-NUMBER in ail Key-Numbereâ Digests & Indexes 
228 F.— 30 
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ing the stock from Messrs. Van Schalck & Co. on September 7th, but sold, eut 
of their own resources, a certiflcate or certiflcates for a similar quanti ty of 
shares of the same stock, or, in other words, the shares Potter^ Choate & 
Prentlce would hâve been obllged under thelr contract to return to Van 
Schalck & Co. had the latter not suspended. I so flnd as a matter of fact. 

It Is not disputed tbat Potter, Choate & Prentice borrowed the shares from 
Van Schalck & Co. on September 7th, not to retain In thelr possession the 
identlcal certiflcate or certiflcates, but to use the certiflcates as they saw 
fit, but always under the obligation to return to Van Schaick & Co. other cer- 
tiflcates for a similar quantity of the same stock. 

This transaction between the two firms of brokers took place under the 
foUowlng articles of the constitution of the New York Stock Exchange, 
which must be regarded as part of the contract between the two flrms of 
brokers: 

Article 15. Transfer of Membership. 

Section 1. A transfer of membership may be made upon submission of the 
name of the candidate to the committee on admissions, and the approval of 
the transfer by two-thirds of the entire committee. Notice of the proposed 
transfer shall be posted on the bulletin in the exchange for at least ten days 
prior to transfer. 

Sec. 2. AU contracts subject to the rules of the exchange made by a member 
proposlng to transfer his membership, shall mature on the tenth day of the 
posting of the notice of the proposed transfer; and sald member shall not 
be permitted, thereafter, to make any contracts subject to the rules of the 
exchange, pending the approval of the proposed transfer by the committee on 
admissions. This rule shall also apply in cases where a membership is dis- 
posed of by the committee on admissions. 

Sec. 3. Upon any transfer of membership, whether made by a member vol- 
untarlly, or by the governing committee or the committee on admissions In 
pursuance of the provisions of the constitution, the proceeds thereof shall be 
applled to the f oUowing purposes and in the foUowlng order of priorlty, viz. : 
First. The payment of ail fines, dues, assessments and charges of the ex- 
change, or any department thereof, against a member whose membership is 
transferred. Second. The payment of creditors, members of the exchange, or 
firms registered thereon, of ail filed claims arislng from contracts subject to 
the rules of the exchange, if, and to the extent that, the same shall be 
allowed by the committee on admissions. If said proceeds shall be insufli- 
cient to pay said claims, as so allowed. In fuU, the same shall be applled to 
the payments thereof pro rata. Third. The surplus, if any, of said proceeds 
ehall be paid to the person whose membership Is transferred, or to his légal 
représentatives, upon the exécution by hlm or them of a release or releases 
satisfactory to the committee on admissions. The committee on admissions 
shall hâve power, by rule or otherwise, to secure the observance of the pro- 
visions of this article. 

Sec. 4. AU unmatured debts or other obligations of a member, arislng out 
of contracts subject to the rules of the exchange shall become due and pay- 
able Immedlately prior to the transfer of his membership ; and ail claims 
filed with the committee on admissions, founded upon contracts subject to 
the rules of the exchange, shall. If, and to the extent that same are allowed 
by sald committee, be liquldated, and paid, pro rata, out of the proceeds of 
sald membership upon consummation of the transfer. 

Sec. 5. A member shall forfelt ail rlght to share in the proceeds of a mem- 
bership unless he file a statement of his claim with the committee on admis- 
sions prior to the transfer of such membership ; but such claim, as allowed 
by the committee on admissions, may be paid out of any surplus remaining 
after ail other claims, allowed by said committee, hâve been paid in fuU. 

Sec. 6. Claims growing out of transactions between partners, who are 
members of the exchange, shall not share in the proceeds of the membership 
«f one of such partners, until after ail other claims, as allowed by the com- 
mittee on admissions, hâve been paid in fuU. 

Sec. 7. When a member dles, his membership may be disposed of by the 
committee on admissiona 



IN EE VAN SCHAICK & CO. 467 

Sec. 8. When a member is expelled, or becomes inéligible for relnstatement,. 
hls membership may be disposed of forthwith by the commlttee on admis- 
sions. 

Sec. 9. Tlie expulsion or suspension of a member shall not affect the rights 
of creditors, members of the exchange or of flrms reglstered thereon. 

Sec. 10. When a member Is in debt to another member, the death of the 
créditer member or the transfer of hls membershlp, either by hlmself volun- 
tarily, or by the governing commlttee, or the commlttee on admissions, shali 
not affect the rights of said créditer member, hls flrm, or estate, to share in 
the proceeds of the membershlp of the debtor member under this article, in 
the same manner and to the same extent as 1£ such créditer member had 
not dled or his membershlp had not been transferred. 

Article 28. Closing Contracts "Under the Eule." 

Section 1. When the insolvency of a member or flrm is announeed to the 
exchange, members having contracts subject to the rules of the exchange 
with the member or firm, shall wlthout necessary delay proceed to close the 
same. If the contracts involved securitles admltted to quotation upon the 
exchange the closing must be in the exchange, either officially by the chair- 
man, or by personal purchase or sale. If the contracts involve securitles not 
dealt in on the exchange, the purchase or sale of such securitles must be 
promptly made In the best available market. Should a contract not be closed, 
as above provided, the price of settlement shall be flxed by the price current 
at the tlme when such contract should hâve been closed under thls rule. 

Sec. 2. A contract whlch bas not been fulfllled according to the terms there- 
of may be offlcially closed "under the rule" by the chairman, as herein pro- 
vided. Notice of intention to make such closing of a contract must be de- 
llvered, at or before 2:30 o'clock p. m. at the reglstered otHce address of the 
member or flrm In default. And the chairman shall not close such contract 
before 2:35 o'clock p. m. 

Sec. 3. Every notice of Intention to close a contract "under the rule," be- 
eause of nondelivery, shall be in writing; and shall state the name of the 
member or flrm by whom the order is given, also for whose account — ail of 
which shall be announeed by the chairman before closing the contract. The 
closing of a contract "under the rule" made In eonformlty wlth such notice, 
shall be also for the account and liabillty of each sueceeding party in interest. 

Sec. 4. Notice of intention to close a contract "under the rule" may be 
gIven upon the entlre amount in default or upon any portion thereof, but In 
thls latter case for not less than one hundred shares of stock or ten thousand 
dollars of bonds. 

Sec. 5. When notice that a contract wlll be closed "under the rule" is re- 
celved too late for transmission to other members or flrms Interested In 
such contract, within the tlmes stated therefor, the notlfled member or firm 
who is unable to so transmit sald notice may, immedlately after the officiai 
closing "under the rule," re-establish such contract by a new purchase or 
sale in the "regular way" ; and any loss arislng therefrom shall be a valid 
claim agalnst the successive party or parties in interest. 

Sec. 6. When a member bas Issued a notice of intention to close a contract 
"under the rule," for default in delivery, he must receive and pay for se- 
curitles due upon such contract if tendered at his office within five minutes of 
the oflicial time for closing; or thereafter, if tendered at the rostrum of 
the exchange, before the chairman has closed the contract. 

Sec. 7. When a contract has been closed "under the rule" the member or 
firm who gave the order must give prompt notice of such closing to the 
member of firm in default. Notification to successive parties in interest 
must be transmitted wlthout delay, and clalms for damages, arislng there- 
from, must be made prior to 3 o'clock: p. m. of the business day following. 
the closing of the contract. 

Sec. 8. When a contract has been closed "under the rule" the chairman 
shall indorse upon the order therefor the name of the purchaser or seller, 
the price and the hour at which such contract is closed, and délirer the order 
to the secretary of the exchange, who shall ascertaln whether the money 
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différence, If any, has been paid. If such différence shall not be paid wîthin 
twenty-four hours after the closing of the contract, the secretary shall report 
such default to the président. 

Sec. 9. When a contract ia closed "under the rule" any member or flrm ac- 
cepting the bid or offer, as made by the chairman, and not complying prompt- 
ly therewith, shall be llable for any damages resulting therefrom. The 
member of flrm, for whose account a contract Is being closed "under the 
rule," shall not be permitted to accept the bld or offer made by the chairman. 

Sec. 10. When a loan of money is not paid at or before 2:15 o'clock p. m. of 
the day upon wliich it beeomes due, the borrower shall be considered as in 
default, and the lender may sell "under the rule" the securities pledged 
therefor, or so much therefor as may be necessary to liquidate the loan, in 
the manner prescribed in the foregoing sections of this article. 

The référée will also flnd that the stock purchased by Van Schaick & Co. 
for Lyon bas been identifled, on the testimony, as included in the 200 shares 
delivered by Van Schaick & Co. to Potter, Choate & Prentice. See clalmant's 
supplemental brief, pages 2 and 3. 

The référée will also flnd, for présent purposes, but without determlning 
the question as a matter of f act should it hereaf ter beeome otherwise ma- 
terial, that, as against Van Schaick & Co. and the creditors of that firm, the 
claimant Lyon bas paid In fuU for his 100 shares and as against Van 
Schaick & Co. was at ail tlmes entitled to the immédiate possession of bis 
securities, because of his abundant crédit balance before referred to supra, 
p. 140. 

It is claimed by Lyon that Potter, Choate & Prentice, In possession of 
his stock on September 7th, had two securities for thelr claim against Van 
Schaick & Oo. for the moneys deposited with the latter firm on September 
7th ; (1) the stock in thelr possession which as between Lyon and Van 
Schaick & Co. belonged to Lyon, which Van Schaick & Co. had no right to 
lend to Potter, Choate & Prentice or the stock which the latter were bound 
to return In kind to Van Schaick & Oo. in order to collect the amount of thelr 
deposit ; and (2) a lien under article 15 of the constitution of tbe New York 
Stock Bxcbange upon the proceeds of the so-called seat or menibership in 
the Stock Exchange owned by Van Schaick & Co. for the amount of their 
deposit with Van Schaick & Co. even had Potter, Choate & Prentice volun- 
tarily returned the shares to the claimant Lyon as lawful owner, or had he 
repossessed himself of the same by légal process, if a légal process would 
lie in his favor against Potter, Choate & Prentice. 

In parenthesis I may state that, while It is possible that Potter, Choate & 
Prentice might hâve voluntarily and at their own risk delivered the shares 
to the claimant Lyon on his demand, I cannot see how any légal process to 
compel such delivery would lie in favor of the claimant Lyon against Potter, 
Choate & Prentice except on a tender of the amount of money deposited with 
Van Schaick & Co. nor even then without maklng Van Schaick & Co. parties 
to the légal process. 

It is the contention or theory of the claimant Lyon that Potter, Choate & 
Prentice, having the two alleged remédies above described, could or should 
hâve returned the stock to the claimant Lyon on demand or to the assignée for 
Lyon's account and bave looked to the proceeds of the seat, under article 
15 of the constitution of the New York Stock Exchange, for their claim, 
against Van Schaick & Co., for the amount of money deposited with the latter. 

It is the further contention or theory of the claimant Lyon that, Potter, 
Choate & Prentice having in order to collect their claim against Van Schaick & 
Co., resorted to the sale of the shares which were the property of Lyon and 
his only security for his claim against the insolvent Van Schaick & Co., 
Lyon in equity is subrogated to the rights which Potter, Choate & Prentice 
mlght, he contends, bave enforced under article 15 of the constitution of 
the Stock Exchange against the proceeds of the so-called seat or membership 
in the Stock Exchange now in the hands of the trustée in bankruptcy, which 
security was available only to Potter, Choate & Prentice and to which they 
did not resort for the collection of their claim against Van Schaick & Co. as 
in equity they were bound to do under the familiar rule that a creditor, hav- 
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Ing two securltles or remédies In one of which he alone is Interested and in 
the other of whieh a second creditor has an interest, Is bound to resort 
first to the security or remedy in which he alone is interested, and that 
where he fails to do so the second creditor is subrogated to the rights wbicb 
the first creditor had in the security or remedy to which he has not but 
should hâve resorted and In which he alone was interested. 

The trustée in banlîruptcy does not dispute the rule of law or equity ad- 
vanced by the claimant Lyon, but taises issue with the proposition that Potter, 
Choate & Prentice did hâve two securities or remédies for the collection of 
their claim against the flrm of Van Schaick & Co. for the amount of the 
deposit. 

The controversy is a novel one, and, so far as I am aware, has to be de- 
dded by me on impression and not on authority. 

My conclusions are as foUows: 

I regard it as immaterial whetber, in the transaction between Potter, 
Choate & Prentice and Van Schaick & Co., the former were obliged to retain 
in their possession and to return to Van Schaick & Co., in order to collect 
their deposit the identical certiflcate or certificates delivered on September 
7th, or whefher Potter, Choate & Prentice mlght use such certiflcate or 
certificates and were only obligated to return certilicates for a similar quan- 
tity of the same stock. 

In either alternative, I am of the opinion that Potter, Choate & Prentice 
had in the transaction only one remedy or security for the collection of their 
claim against Van Schaick & Co., to wit, the one provided by articles 28 and 
15 of the constitution of the New Tork Stock Exchange. 

I hâve already held that thèse two articles eonstituted an intégral part of 
the contract between two firms of brokers. 

The claimant Lyon in dealing with Van Schaick & Co. and in trusting them 
with the possession of his negotiable securities took the risk of their solvency 
and of any use they might make of his property. 

So far as Potter, Choate & Prentice and Van Schaick & Co. are concerned, 
It was perfectly compétent for the two flrms to enter into the transaction and 
to make the contract that they did make, a part of which was article 28 of 
the constitution of the Stock Exchange. 

Potter, Choate & Prentice were bound to liquidate that contract according 
to its ténor, viz., by selling the certificates, or like certificates, on the floor of 
the eschange. 

Such a sale is meant by the words "close the same" as used in article 28. 
I do not think that the clause in article 28 beginning, "Should a contract 
not be closed as above provided," etc., in any way relieves Potter, Choate & 
Prentice from resort to such a sale or authorized them to surrender the 
shares to a third person. As far as Potter, Choate & Prentice were con- 
cerned. Van Schaick & Co. were the owners of the stock in question, and it 
would be entirely at the péril of Potter, Choate & Prentice if they recognized 
any claim by Lyon to ownership in the stock. 

Under this view of the contract, I am of the opinion that Potter, Choate 
& Prentice resorted to the only security or remedy open to them, and that the 
sale made by them was incumbent upon them under article 28 in order to 
establish any claim under article 15 upon the proceeds of the seat in case the 
sale failed to realize the amount of the deposit. 

Taking, however, the view malntained by the claimant Lyon that there 
should or might hâve been a voluntary or enforced surrender of the stock 
by Potter, Choate & Prentice to him or to the assignée for his account, and 
without a tender of the amount of his deposit, I am of the opinion that such 
surrender imports a négation of any security or remedy of Potter, Choate & 
Prentice in connection with the stock and would be équivalent to a déclara- 
tion by ail parties, and that the only security or remedy of Potter, Choate & 
Prentice in the premlses against Van Schaick & Co. for the amount of the 
deposit would be their lien under article 15 of the constitution of the Stock 
Exchange. Once the title of Lyon to the shares had been asserted and recog- 
nized in such surrender the claim of Potter, Choate & Prentice against Van 
Schaick & Co. ceases to arise under the original contract for the borrowing 
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of thé stock against a deposlt of Its value, but arises under the Implied con- 
tract to return money obtained without considération, tIz., in his case obtain- 
ed on tlie loan of stock to which Van Schaick & Co. liad no title and wliicli 
had been restored to the lawful owner by Potter, Choate & Prentice. 

I repeat, however, that I cannot coneelve of such a surrender, Toluntary 
or enforced, without a tender to Potter, Choate & Prentice of the amount of 
their clalm against Van Schaick & Ce, and, of course, In the case of such a 
surrender, with a tender, no such controversy as the présent would arise. 

Kvery point of vlew therefore leads me to my original conclusion that 
Potter, Choate & Prentice had open to them only one security or remedy, to 
wit, the one to which they resorted and that a voluntary or enforced surrender 
by them of the stock to Lyon or to the assignée for hls account would hâve 
been a négation of any security or remedy in thelr favor In connection with 
the stock because such surrender would bave been a déclaration of an adju- 
dication that they had no right to the stock. In otlier words, once admitting 
that Potter, Choate & Prentice had a right to the stock, it foUows that they 
were In duty bound to sell it under thelr contract with Van Schaick & Co. 
under article 28 of the constitution of the Stock Exchange before they could 
assert any claim under article 15 of that constitution. 

I report, accordingly, that the trustée in bankruptcy is entitled to a decree 
adjudging that the claimant Samuel H. Lyon Is not entitled to any lien upon 
the proceeds of the so-called seat or membership in the New York Stock 
Exchange belonging to the bankrupt John Van Schaick now in the possession 
of the trustée in bankruptcy. 

Solely for the convenience of the court, but In no sensé as a part of the 
record m this proceeding, the spécial master files in the office of the clerk of 
this court the briefs referred to by hlm at the outset of this report. 

Joseph M. Gazzam, of New York City, and Semmes, Bowen & 
Semmes, of Baltimore, Md., for appellant Lyon. 

Robert Forsyth Little and B. W. B. Brown, both of New York City, 
for appellee Robinson. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 
PER CURIy\.M. Order affàrmed on opinion of the référée. 
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CO. et al. (two cases).* 

BADDERS CLOTHING CO. et al. v. SAME. 

(Circuit Court of Appeals, Eighth Circuit. December 3, 1915.) 

Nos. 4292, 4293, 139. 

1. JuET <S=»103 — Challenges for Cause — Personal Opinions. 

Where a juror on his examination stated that he would act on his 
own judgment of the value of real property, but in reply to the court 
sald he would take the évidence of the witnesses as to the facts, the 
overruling of a challenge for cause was not error. 

[Ed. Note. — For other cases, see Jury, Cent Dig. §§ 444, 456, 460-479, 
497; Dec. Dlg. <®=5l03.] 

2. Bankbuptcy <S=>63 — Cobpoeation — Acts of Bankeuptcy — Acts Ultka 

ViEES. 

It is no défense to a proceeding in bankruptcy against a corporation 
that the act of bankruptcy charged was not within its charter powers. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. «©=363.] 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes. 
•Reheartng denied March 27. 1916. 
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3. BANKBtrpTCT iS=>63 — Corporations — Acts of Bankbuptct — Evidence. 

If a corporation engages in a plan to hinder and defraud its eredltors 
by concealing or transferring its property, tbe proof is primarily found 
In the conduct of its offlcers in authority ; and, where a part of the plan 
Is their Individual enrichment at the expense of the eredltors, the dis- 
tinction between officiai and Personal acts should not be drawn too nice- 
ly, and is not ground for excludlng testlmony of their acts in bankruptcy 
proceedings against the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <@=63.] 

4. CoKPOEATioNs ®=397 — Repbesentation bt Officebs — Acts within Scope 

OF AUTHOEITY. 

If an offlcer of a corporation acts within the authority with which he 
has been clothed, and others are injured, the same conséquences foUow 
as In the case of a natural person. 

[Ed. Note.^For other cases, see Corporations, Cent Dig. §§ 1585, 1586, 
1588, 1589, 1596-1601; Dec. Dig. <S=3397.] 

5. Bankkuptcy <©=>91 — Pboceedinqs against Coepobation — Evidence. 

A statement of the mercantile indebtedness of a corporation, drawn 
from its ledger by the witness at the request of its président and eub- 
mitted to and corrected by him, held admissible In évidence in proceed- 
ings in bankruptcy against the corporation, although the witness did 
not make the book gntrles and the ledger, though In court and used by 
both parties, was not ofCered in évidence in its entlrety. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 137-139; 
Dec. Dig. <S=91.] 

6. Bankhuptcy <s=395 — Involijntaby Proceedings — Jubt Tbial — Vebdict. 

Where, on the trial of an involuntary pétition in bankruptcy against 
a corporation, through oversight the question of the solveney of the cor- 
poration when the pétition was flled was not submitted to the jury in 
the first instance, it was not error for the court, before they had been 
discharged, to requlre them to find a supplemental verdict on that issue. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 132, 140, 
145 ; Dec. Dig. <g=>95.] 

7. Bankruptcy <S=114 — Appointment of Receivers. 

In Involuntary proceedings, receivers should never be appointed with- 
out fuU compllance wlth ail requirements of the Bankruptcy Act, in- 
cluding a showing that it is absolutely necessary for the préservation of 
the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 164-166; 
Dec. Dig. ®:=>114.] 

8. Courts iS=3356 — Fédéral Courts — Right or Review — Assignments and 

Spécifications of Eeeob. 

Except when eularged in the discrétion of the appellate court, the 
rlght of review in the fédéral courts dépends, first upon sufflcient as- 
signments of error filed below and shown in the record, and then upon 
a spécification in the briefs of the errors relied on which are necessarily 
errors which hâve been assigned, and they should, in some approprlate 
way, be identlfied with the assignments in the record, especlally when 
both are numerous. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 937; Dec. Dig. 
©=5356.] 

In Error to, Appeal from, and Pétition to Revise Order of, the Dis- 
trict Court of the United States for the District of Kansas; John C. 
PoUock, Judge. 

In the matter of the Badders Clothing Company, bankrupt. To re- 
view proceedings resulting in its adjudication on pétition of Burnham- 

.<Sr=>For other cases see same toplo & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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Mumger-Root Dry Goods Company and others, the bankrupt brings 
error; and from certain orders therein, it appeals. A pétition to re- 
vise in matter of law is also filed. Adjudication affirmed, and péti- 
tion to revise dismissed. 

D. R. Hite, of Kansas City, Kan., and James H. Harkless, of Kansas 
City, Mo., for plaintiff in error, appellant, and petitioners. 

A. L. Quant and Edwin A. Krauthoff, both of Topeka, Kan. (W. 
S. McClintock, of Topeka, Kan., on the brief), for défendants in error, 
appellees, and respondents. 

Before SANBORN and HOOK, Circuit Judges, and AMIDON, 
District Judge. 

HOOK, Circuit Judge. No. 4292 is a writ of error to review the 
proceedings at a trial by jury, resulting in a verdict and an adjudica- 
tion of bankruptcy against the Badders Clothing Company, a Kansas 
corporation. No. 4293 is an appeal from certain orders in the bank- 
ruptcy proceedings, and No. 139 original is a pétition to revise in 
matter of law. 

[1] The ruHngs of the trial court in allowing amendment of the 
pétition in bankruptcy and in requiring the bankrupt to proceed to 
trial were within its reasonable discrétion. The defect in the vérifi- 
cation of the pétition, if any, was waived by the answer. Statements 
in the answer that the pétition does not conform to the Bankruptcy 
Act, and that the facts alleged do not confer jurisdiction nor entitle 
petitioners to relief, are too gênerai to challenge the vérification. 
Objection is made that the jury was not summoned as required by 
the laws of Kansas. If there is anything of importance in this, the 
références to the record do not disclose it. The jury appears to hâve 
been secured according to Judicial Code, §§ 279, 280 (Act March 3, 
1911, c. 231, 36 Stat. 1165 [Comp. St. 1913, §§ 1256, 1257]). In re- 
sponse to a question by counsel touching his qualifications, Juror 
Brewer said he would act on his own judgment of the value of real 
property, instead of upon what others would say. But in reply to 
a question by the court he said he would take tlie évidence of the wit- 
nesses as to the facts. The court overruled a challenge for cause. 
This was not error. Pearson v. Rocky Mountain Fuel Co., 219 Fed. 
496, 135 C. C. A. 208; Reynolds v. United States, 98 U. S. 145, 25 
L. Ed. 244. _ 

The pétition charged the commission of six acts of bankruptcy. 
The first five were preferential payments to creditors when insolvent. 
The sixth was that the bankrupt conveyed, transferred, concealed, and 
removed, and permitted to be concealed and removed, a large portion 
of its property with intent to hinder, delay, and defraud its creditors, 
with averments of détails. Since the adjudication may be sustained 
by a proper charge in the pétition and adéquate proof at the trial 
oi any one of them, it is enough to say the pétition was sufficient as to 
the sixth, and the proof of it was clear and convincing. By its answer 
the bankrupt denied insolvency. Solvency when the pétition was 
filed was a complète défense to the sixth charge, but the burden of 
proving it was on the bankrupt Bankruptcy Act (Act July 1, 1898, 
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c. 541, § 3c, 30 Stat. 546 [Comp. St. 1913, § 9587]). The jury also 
found against it on that issue and we think the évidence sustained the 
finding. 

[2] Counsel contend that under the laws of Kansas where the bank- 
rupt was incorporated and domiciled, and the décisions of the courts, 
the acts charged against it, if true, were ultra vires and void, were 
not corporate acts, and therefore would not constitute ground for 
adjudication in bankruptcy. They say : 

"A corporation ean do and assent to the dolng by Its offlcers of only those 
things which are wlthin the corporate power, while an indivldual may do 
anything he pleases. * * • An indivldual may divert hls property in 
any manner that he pleases, by giving it away, or by selling it for an unlaw- 
ful considération, or by concealing it, or doing anything else with it that 
he pleases. Not so with a corporation. It can do no act prohibited by the 
terms of its charter or the gênerai law. If the gênerai law prohibits corpora- 
tions from diverting their assets or property from a use which by the terma 
of their charter they are authorized to maUe of it, any attempt on the part 
of those in charge of the corporate affairs to divert such assets is ultra vires 
and absolutely void. Indeed it is not an act of the corporation." 

This is a revival of an ancient fiction long since discarded. It is 
équivalent to saying a corporation can do no wrong. But a corpo- 
ration ma)- be held for a felony by engaging in a conspiracy (Joplin 
Mercantile Co. v. United States, 213 Fed. 926, 131 C. C. A. 160); 
assault and battery with a deadly weapon (Railway v. Harris, 122 
U. S. 597, 7 Sup. Ct. 1286, 30 L. Ed. 1146); libel (Railroad v. 
Quigley, 21 How. 202, 16 L. Ed. 73) ; fraud and deceit, assault and 
battery, malicious prosecution, nuisance and libel (National Bank v. 
Graham, 100 U. S. 699, 25 L. Ed. 750) ; fraud in reports to revenue 
collector (Sait Lake City v. Hollister, 118 U. S. 256, 6 Sup. Ct. 1055, 
30 L. Ed. 176) ; fraud and deceit (Butler v. Watkins, 13 Wall. 457, 20 
L. Ed. 629); boycotting (Hartnett v. Plumbers' Supply Ass'n, 169 
Mass. 229, 47 N. E 1002, 38 L. R. A. 194); false représentation 
(Dorsey Machine Co. v. McCaffrey, 139 Ind. 545, 38 N. E. 208, 47 
Am. St. Rep. 290) ; false imprisonment (Wachsmuth v. Nat. Bank, 
96 Mich. 426, 56 N. W. 9, 21 L. R. A. 278); conspiracy by a bank 
through its président with a merchant to defraud those selling goods 
to the latter (Johnston Fife Hat Co. v. National Bank, 4 Okl. 17, 
44 Pac. 192). There are many other apposite cases. It would be 
quite strange to find that a corporation could not commit the wrong 
involved in the charge before us. The words of the Bankruptcy Act 
are broad enough to include the corporation hère. See sections 
1 (19), 3a (1), 4b. 

[3,4] While upon this subject we may refer to complaints of the 
admission of testimony of acts of George S. Badders claimed to hâve 
been for his personal benefit, and therefore not attributdble to his 
corporation. Badders was the président of and dominated the Com- 
pany. He exercised unrestrained control over its afïairs. If the 
power of restraint was elsewhere, it does not appear to hâve been 
exercised. Neither the directors nor other stockholders, if there were 
any with substantial holdings, interfered. He was practically the cor- 
poration in the conduct of its business. The évidence shows a plan 
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and purpose to defraud its creditors which were în course of ac- 
complishment when arrested by the bankruptcy proceedings, Its stock 
of goods was being sold, in some instances at a sacrifice, and the pro- 
ceeds taken by Badders and used in such ways as to put them be- 
yond the reach of corporate creditors. If a corporation engages in a 
plan to hinder and defraud its creditors by conceaHng or transferring 
its property, the proof is primarily found in the conduct of its offi- 
cers in authority, and where part of the plan is their individual en- 
richment at the expense of the creditors, the distinction between offi- 
ciai and Personal acts should not be drawn too nicely. The ultimate 
disposition of the corporate property or its proceeds, however made, 
may be the very effective act which was intended to hinder or de- 
fraud the creditors. Having ventured upon the wrongful course, it 
may even act through agents who hâve no officiai relation to it. We 
are not now speaking of contracts ultra vires. Nor does it foUow 
that every wrongful act of an officer is the act of his corporation. It 
may be unauthorized or be a trespass upon the corporate rights. But 
if the officer acts within the authority with which he has been clothed 
and others are injured, the same conséquences follow as in the case 
of a natural person. It is worthy of note in this case that the bank- 
rupt joined Badders individually in resisting preliminary efforts in 
the bankruptcy court to uncover the transactions and disclose corpo- 
rate assets. 

[5] Complaint is made of the admission of a statement of the mer- 
cantile indebtedness of the bankrupt drawn from its ledger by witness 
Coulson. The witness testified that he had been in the employment of 
the bankrupt as a salesman, and also did some work upon the books ; 
that at the request of Badders, the président, he drew off the state- 
ment for use in preparing a trial balance ; that he submitted it to 
Badders, who suggested some minor corrections, which were made. 
The statement purported to show the total mercantile indebtedness of 
the bankrupt, though it appeared that some of the amounts were per- 
haps subject to trade discount. The ledger from which the statement 
was drawn was not offered in évidence in its entirety, but it was iden- 
tified, and was in court, where it was used by counsel for both parties. 
Some of the items on the list showing creditors and amounts owing 
were verified by référence to pages of the ledger, which were sepa- 
rately offered and received in évidence. Other parts of the ledger, 
relating to other matters, were offered in évidence by both parties. The 
witness did not make the ledger entries drawn off by him, and had 
no Personal knowledge of their correctness, but the book was one of 
the records of the bankrupt's business kept under its direction, and 
the statement was prepared, submitted to, and corrected at the instance 
of its président. It needs no discussion or citation of authority to 
show the évidence was admissible. 

[6] Complaint is made regarding the verdicts. The jury first found 
six separate verdicts, one upon each act of bankruptcy in issue. In 
each they specifically found that the bankrupt, while insolvent, com- 
mitted the act of bankruptcy charged. The attention of the court was 
then called to the omission to find upon the issue of solvency or in~ 
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solvency when the pétition was filed. There had been some con- 
fusion in selecting the proper forms of verdict to be submitted, which 
the court said was due to its oversight. Counsel for the bankrupt 
objected "to any change in the verdict." The courts rephed: "We 
are not changing it. We are getting a further verdict." The court 
then directed the jury "to retire and find a verdict on another ques- 
tion," which was explained. They returned a verdict, finding the is- 
sue in question in favor of the petitioning creditors, specifying that 
the bankrupt was insolvent at the date of the pétition. They also 
found in addition that prior thereto it committed the several acts of 
bankrupcy charged. It is sufhcient to say, without considering the 
ifïect of this last verdict in its entirety and by itself, that the finding 
«f the bankrupt's insolvency when the pétition was filed supple- 
aiented the prior separate verdict on the sixth charge. The action 
of the trial court was entirely right. The jury had not been discharged, 
but were still in service, and when the omission ofi the issue was dis- 
covered, it was proper to hâve them retire and complète their duty. 

[7] Many objections are urged to the proceedings outside the trial, 
as that the restraining order at the beginning of the proceedings was 
erroneous because the pétition in bankruptcy was defective ; that cer- 
tain questions as to the restraining order and the appointment of a 
receiver were ref erred to the référée as spécial master ; that the court 
did not wait for his report; that a receiver was appointed without 
sufficient cause ; that the bond for the appointment of a receiver was 
not conditioned as required by the Bankruptcy Act, and was not ap- 
proved by the court or judge, etc. Such of Ôiem as ever had merit 
hâve become moot. It should be said, however, that in involuntary 
proceedings receivers should never be appointed under sections 2(3) 
and 3e, of the Bankruptcy Act without full compliance with ail the 
requirements, including a showing of cause. It is an extraordinary 
remedy which should only be granted when, as the statute says, "ab- 
solutely necessary" for the préservation of the estate. But in this 
case the application for the appointment showed such an emergency; 
and upon a hearing, the bankrupt being represented, the trial court 
found and recited in its order the absolute necessity. 

[8] The printed record with the writ of error and appeal consists 
of 689 pages. There are 91 assignments of error on the writ of 
error and 11 on the appeal, consecutively numbered in each case. The 
briefs for the bankrupt contain 74 spécifications of error in the one 
case and 8 in the otlier, also consecutively numbered, but with no 
identifying références to the assignments. The numbers of the as- 
signments and of the spécifications upon the same subjects are dif- 
férent in almost every instance. Some of the spécifications are made 
up of parts of widely separated assignments, the language being 
changed, and in some instances the scope. This confusion, 
which was not necessary for a topical arrangement of the errors as- 
serted bas imposed upon us much unnecessary labor, and is contrary 
to the intent of rules 11 and 23 of this court. Except when enlarged 
in the discrétion of the court, the right of review dépends, first, upon 
sufficient assignments of error filed below and shown in the record, 
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and then upon a spécification in the briefs of the errors relied on. 
The errors specified as relied on are necessarily errors which 
hâve been assigned. The assignments required by statute and rule 
of court to be filed with the trial court are not a mère formality, 
or preclude to enlarged or différent spécifications in the briefs. 
The former mark the limits of the latter. No changed or new 
spécifications of error should be made except in connection with 
an appeal to the discrétion of the court to consider them. If a review 
of a case is to be facilitated, the spécifications in the briefs should be 
identified in some appropriate way with the assignments in the rec- 
ord, especially when both are numerous. Passing this, it should be 
further said that many matters are discussed in the briefs without 
références to the pages of the record where they might be found. Rule 
24 (224 Fed. xvi) of this court upon this subject is so reasonable, and 
has been so frequently called to attention, that we feel we should not 
assume the task of searching the record. Chicago Great Western Ry. 
Co. V. Egan, 159 Fed. 40, 86 C. C. A. 230. We hâve also omitted dis- 
cussion of other matters obviously without merit. 

The adjudication in bankruptcy is afiirmed; the pétition to revise is 
dismissed. 



BARBER V. COLDMBIA CHEMICAL 00. 

(Circuit Court of Appeals, Slxth Circuit. January 10, 1916.) 

No. 2654. 

L Appeal and Ebeob <@=1022 — Revikw — Questions op Fact. 

The flndlngs of a master in chancery, eoncurred in by the District 
Court, are to be taken as presumptively correct, and should not be dis- 
turbed on appeal, unless clearly wrong. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4015- 
4018; Dec. Dig. <S=1022.] 

2. EsTOPPEL <g=>93 — Peemitting Impeovements — Dams. 

Plaintitï and others organized a syndicate, which became the owner of 
the whole tract of land on which a city was laid out, as well as surround- 
Ing land, and whicli engaged in promotlng such city and in procuriug 
varions manufacturing plants to locate there. Défendant, a chemical 
Company, was solicited to locate its, plant there, and made a séries of 
experiments during a considérable period of time to détermine whether 
a stream could be depended upon to supply the water necessary for ita 
needs. FlaintifC owned 40 per cent, of the stock of the syndicate, and 
knew that défendant would require large quantities of water, that mem- 
bers of the syndicate had represented to défendant, as an Inducement for 
it to locate there, that water in abundance could be provided from such 
stream, and that a dam would be necessary to provide water during the 
dry season. Défendant did locate its plant there, purchased land for that 
purpose from the syndicate and others, and erected buildings and made 
Improvements at a cost of several million dollars. PlaintifC attempted to 
sell défendant certain land at about 1000 per cent, advance over its cost 
six years previous, and, being unable to do so, sued to compel the removal 
of the dam, on the ground that it backed up water and prevented the 
proper drainage of such. land. No material damage to plaintitï's land 

®=s>For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digesta & Indexes 
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was shown. EeW, that plalntiff's conduct and course of dealing with de- 
fendant was such that he was not entitled to Injunctive relief. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 2&4-275; Dec. 
Dig. <S=>93.] 

8. Watees and Wateb Coubses <®=»177 — Injuby feom Dam — Enjoining Ob- 
structions. 

A mandatory injunction against the maintenance of a dam could not 
be granted on the ground that it backed up the water of a stream to such 
an extent as to prevent the drainage of land by proper underground til- 
Ing, where no effort had been made to so drain the land, and It was at 
most a probability that the dam vvould prevent such drainage. 

[Ed. Note. — For otlier cases, see Watera and Water Courses, Cent. 
Dig. §§ 260-262; Dec. Dig. ©=5177.] 

Appeal from the District Court of the United S'tates for the Eastem 
Division of the Northern District of Ohio; WilHam L. Day, Judge. 

Suit by Ohio C. Barber against the Columbia Chemical Company. 
From a decree in favor of défendant, plaintifif appeals. Affirmed. 

C. E. Smoyer and J. A. Kohler, both of Akron, Ohio, for appellant. 

A. E. Clevenger, of Cleveland, Ohio, and F. H. Waters, of Akron, 
Ohio (Kline, Clevenger, Buss & Holliday, of Cleveland, Ohio, and 
Allen, Waters, Young & Andress, of Akron, Ohio, of counsel), for ap- 
pel le e. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and Mc- 
CALIy, District Judge. 

McCALL, District Judge. This is a case in equity. The court be- 
low denied the relief sought and dismissed the bill. The plàintiff ap- 
pealed and assigned error. 

Wolf creek (sometimes called a county ditch) flows through the lands 
of plàintiff and défendant near Barberton, Ohio. The lands of the for- 
mer lie adjacent to and above that of the latter. It is insisted that a 
dam, which is maintained across the creek by the défendant at its 
plant, impedes the flow of water so that it backs up and prevents the 
proper drainage of plaintiflf's lands, to his damage. The suit was 
ijrought to require the défendant to remove the dam, to enjoin it from 
diverting the ditch or water course from the proper line, and restore 
it to its original and true line, and to its proper and original condition 
prior to the construction of the dam, so as to allow the water to flow 
in its proper channel in such a manner as to carry away the sédiment, 
and permit the free drainage of the lands, which drain into the ditch 
and water course, and, further, that the court ascertain and détermine 
the damage which the plàintiff had sustained, occasioned by the con- 
struction of the dam and the conséquent injury to his property, and 
for gênerai relief. 

At the time the injunctive relief was denied, the court was of the 
opinion that the plàintiff had a right to équitable relief, by way of com- 
pensation, for such definite damage and injury as he had sustained 
up to that time, and retained the case as a pending suit. The case was 
referred to a spécial master, to "take testimony and report what dam- 
age the plàintiff had sustained to his lands, because oif the defendant's 

Ê:=>For other cases see same topic & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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said dam." The master was instructed to consider the testimony then 
on file, as well as such other évidence as either party desired to ofïer 
on the question of damages. The master viewed the premises, by 
agreement of counsel for both parties, accompanied by the plaintift 
and his counsel, and, after having carefuUy considered the évidence, 
reported : 

"I flnd that complalnant has sustained no deflnlte, materlal, or substan- 
tlal damage or Injury to his lands, described in the bill of complaint, because 
of the defendant's said dam." 

Exceptions were filed to the report of the master, which were dis- 
allowed, and the court concurred in the master's findings. 

[1] The findings of the master in chancery, concurred in by the 
court, are to be taken as presumptively correct, and should not be dis- 
turbed, unless clearly wrong. Furrer v. Ferris, 145 U. S. 132, 12 Sup. 
Ct. 821, 36 L. Ed. 649; Lovewell v. Schoolfield, 217 Fed. 689, 702, 133 
C. C. A. 449. In Western Transit Co. v. Davidson, 212 Fed. 701, 129 
C. C. A. 232, Judge Denison, speaking for this court, said: 

"We think, in the ordinary case of a référence by the equity court to its 
master 'to take proofs and report his findings of fact and law,' * * • it 
has never been Intended to hold that the flnding or report should hâve any 
greater force than is implled by tlie crlterion, 'clearly against the weight of 
the évidence,' or 'unless error clearly appears,' or our own formula, 'a declded 
prépondérance against the judgment.' " 

Whether the plaintiff's land had suflfered any material damage from 
the maintenance of the dam by the défendant is essentially a question 
of fact, and since we discover no serions nor important mistake in 
the considération of the évidence, nor find that the évidence decidedly 
•preponderates against the decree, under the ruling of this court in the 
above-cited cases, we approve, in this respect, the action of the trial 
court. 

[2] The mandatory injunction was denied, as stated in the decree, 
"because of the conduct and course of dealing of the complainant, and 
his delay in bringing this suit." There are two grounds, therefore, as 
a basis of the decree : First, plaintiff's conduct and course of dealing 
with the défendant ; and, second, his delay in bringing the suit. 

Subséquent to 1890, the plaintiff, O. C. Barber, and his colleagues 
organized a syndicate, known as the Barberton Land & Improvement 
Company, which became the owner of the whole tract of land on which 
the city of Barberton, Ohio, was laid ont, as well as large tracts of land 
immediately surrounding the town site. Barber acquired 40 per cent, 
of the stock. The business of the syndicate was principally the pro- 
motion of the city of Barberton, and its entire énergies were devoted 
to procuring various manufacturing plants to locate there, to selling 
lots and land owned by it, and also to selling large tracts of land sur- 
rounding the city. 

The défendant was solicited by members of the syndicate to locate 
its plant at Barberton. Yielding to the solicitations, the défendant sent 
its engineer to examine and report upon the suitability of the site pro- 
posed by the plaintifif, especially as to whether water in necessary 
quantities was at ail times obtainable. The défendant was assured by 
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members of the syndicate that an ample supply of water for its needs 
could be obtained from Wolf creek and vicinity. A séries of experi- 
ments on the stream was conducted by the plaintiff and a member or 
members of the syndicate for a considérable period of time, in order 
to détermine whether the stream during the dry portions of the year 
could be depended upon to supply the requisite amount of water. It 
was thus ascertained that by putting a suitable dam across the stream, 
at the proposed site of defendant's works, a sufficient quantity of wa- 
ter for its manufacturing needs could be obtained. 

Was the plaintiff acquainted with thèse représentations and activi- 
ties by the syndicate? It appears from the record that William A. 
Johnson was the engineer in the employ of the Barberton Land & Im- 
provement Company, and that he was directed to make some readings 
of the température of Wolf creek and the volume of the flow of wa- 
ter, to ascertain whether there was sufficient water and of proper char- 
acter for the purposes of the défendant Chemical Company's uses, and 
he says that : 

"Mr. Galt [manager of the défendant company] stated to me, right at the 
beginnlng, that water was one of the most Important things to be considered. 
In the establishment of that business, and that Is why thèse expérimenta 
were conducted over such a long period of time. I discussed the matter with 
Mr. Barber and my partners, just as I dld everythlng else, and I did not do 
anythîng until they were fully Informed of everything." 

From this and other évidence of like character, we are unable to 
escape the conclusion that the plaintiff was acquainted with thèse rep- 
résentations and activities of the syndicate in its effort to induce the 
défendant to locate its plant at Barberton. 

Induced by the représentations and the experiments as to water, de- 
fendant decided to locate its manufacturing plant at Barberton, and 
for that purpose purchased in 1899 from the Barberton Land & Im- 
provement Company and others the lands now owned by the company 
and occupied by it, and erected on the premises many large and ex- 
pensive buildings, filled them with large quantities of costly machin- 
ery, bored numerous wells to a sait formation 2,700 feet beneath the 
surface of the earth, and made other improvements necessary for its 
business, amounting now to more than $4,000,000. 

For the purpose of conducting a portion of the water into its man- 
ufacturing plant, located along the banks of the stream, the défendant 
widened the stream, on its premises, on both sides thereof, from its 
natural width of about 20 feet to 60 feet, and also deepened the chan- 
nel, throughout its entire works at a heavy cost. Until about 1904, the 
défendant maintained in the stream a solid dam, for the purpose of 
conserving fhe water for its use. At that time it replaced the solid 
dam with a lift dam, or séries of gâtes, so constructed that when water 
was plenty the dam could be entirely removed from the stream, by 
lifting the various gâtes and thus allowing the water to flow through 
the channel unimpeded, with a much greater area for such purposes 
than formerly existed. In dry times, when water was scarce, ail the 
gâtes or any of them could be lowered and the water conserved for 
the use of the défendant, except a small portion, was retumed to the 
stream below the dam. 
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Thus it appears from the record that the plaintiff knew that the de- 
fendant would require large qiiantities of water ; that members of the 
syndicale represented to the défendant, as an inducement for it to 
locate at Barberton, that water in abundance from Wolf creek and 
virinity could be provided for at the site of the plant, and that it would 
be necessaiy in some measure to dam the creek so as to provide a 
réservoir, to draw upon during the dry season. When we consider the 
correspondence in the record, that passed between the plaintiff and the 
défendant in September, 1905, together with circumstances preceding 
and subséquent thereto, and recall that the court below found that 
plaintiff had sustained no damage to his land because of defendant's 
dam, it is diiBcult to escape the conclusion that the plaintiff's inability 
to sell to défendant the land under considération, at about 1,000 per 
cent, advance over its cost six years previous, was probably the pré- 
dominant motive that induced plaintiff to bring this suit, rather than 
because of any real damage he had sustained to his land. 

In view of the entire record, we are impressed with the idea that 
the court below was correct in decreeing that the conduct and course 
of dealing of the plaintiff with the défendant disentitles the plaintiff 
to injunctive relief. Mr. Justice Brewer, speaking for the Suprême 
Court of the United States, said: 

"It Is a familiar law that injunction wlll not issue to enforce a right that Is 
dotilitful, or to restrain an act the injurious conséquences of which are mere- 
ly trifling." Canal Co. v. Canal Ce, 177 U. S. 302, 20 Sup. Ct. 630, 44 L. Ed. 

777. 

Plaintiff's right to injunctive relief should be made clear, for, if 
granted, it would very seriously affect, if it did not destroy, defend- 
ant's manufacturing business at Barberton. A suit for an injunction 
is an équitable proceeding, and the interests of the défendant are to 
be considered, as well as those of the plaintiff'. Wilson v. Shaw, 204 
U. S. 31, 27 Sup. Ct. 233, SI L. Ed. 351. 

[3] It was insisted at the hearing that, though it may not bave been 
shoiwn that the dam impeded the flow of water so as to back it up 
and inundate plaintiff's land, the évidence did show that the water 
backed up to such an extent that it prevented the drainage of the land 
by proper underground tiling. That conclusion is not at ail certain — 
a probability, at most. No effort bas been made to use underground 
tiling for draining the land, and until this bas been done, and the re- 
suit more clearly ascertained, we think the dam should not be dis- 
turbed on that account. 

The doctrine of estoppel, the character of the water course, and 
other questions are raised upon the record; but we deem it unneces- 
sarj' to discuss them, since, as we think, they are not material to a 
proper détermination of the case. 

It results that the decree must be affirmed, with costs, but without 
préjudice to plaintiff's right to recover of défendant, by proceeding 
supplemental to this decree, such damages, if any, as plaintiff may 
hereafter suffer by reason of any change made by défendant, subsé- 
quent to the decree appealed from, affecting the flow in the ditch to 
the injury of plaintiff's land, or in case defendant's présent or future 
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interférence with the flow of the ditch shall actually operate to pre- 
vent the drainage of plaintiff's land (as held under his presently ex- 
isting title or easement) into the ditch by means of undertiling, if and 
when such drainage shall be actually attempted. 



THE B. M. PECK. 

(Circuit Court of Appeals, Sixth Circuit December IT, 1915.) 

No. 2655. 

COI-IISION <S=371 — MOOBED VESSEL DriFTING in FLOOD ^INEVITABLE ACCIDENT. 

ïhe steamer Peck, wlthout cargo, was moored for the wlnter in the 
river at Ijorain, Ohio, In charge of an experienced caretaker. She waa 
made fast by anchor chains at bow and stem ; that from the bow, whlch 
was upstream, belng carried up to a sound white oak plie 15 Inches in 
diameter set in solld ground, the chaln belng sunk a foot or 18 Inehes be- 
low the ground and shackled. In the latter part of January a thaw, with 
rain, set in, causing the ice to break up, and creating a situation which 
was very unusual, if not unprecedented. The harlwr master and care- 
taker, both experienced marlners, ran five additlonal Unes from the Peck ; 
but an ice gorge, whlch had formed above, broke through a bridge and, 
comlng down agalnst her, flrst parted her Unes, and then the plie to whlch 
her bow chaln was made fast broke ofC, and she was swept down, strik- 
ing and injurlng a dredge moored below. Of the 14 vessels moored In 
the harbor, 9 were swept away or cast ashore, and ail but one of the oth- 
ers were damaged. Held, that those in charge of the Peck were not nég- 
ligent, but exercised such care and prudence as the clrcumstances rea- 
sonably required, and that her drifting was the resuit of inévitable acci- 
dent. 

[Ed. Note. — For other cases, see Collision, Cent. Dlg. § 101; Dec. Dig. 
<S=T1.] 

Appeal from the District Court of the United S'tates for the North- 
ern District of Ohio; William L. Day, Judge. 

Suit in admiralty by the L. P. & j. A. Smith Company, ovvner of 
Dredge No. 8, against the steamer E. M. Peck; the Calumet Transit 
Company, claimant. Decree for libelant, and claimant appeals. Re- 
versed. 

For opinion below, see 201 Fed. 599. 

Prior to January, 1904, the steamer Peck, a wooden barge, 250 feet long, and 
40 feet beam, wlthout cargo, and owned by the appellant, was moored for the 
wlnter on the west bank of Black river, at Lorain, Ohio, In charge of an ex- 
perienced caretaker. Thirteen other vessels were moored in the river at 
that point, lylng both ahead and astern of the Peck, and also on the opposite 
shore. The Peck's moorings originally conslsted of a regular size 1%-inch 
anchor chain, 75 to 100 feet long, leading forward from the starboard slde to 
a mooring pile planted in solld ground, 12 to 15 feet back from the edge of the 
water. This plie was of sound white oak, 14 or 15 Inches in diameter, and 
one of a séries of like piles placed a long the shore for mooring purposes 
about two years prior to January, 1904. The chain was sunk a foot to 18 
inches below the ground and shackled. A second chaln led from the stern 
of the steamer to the shore and made fast. 

About 75 or 100 feet astern of the Peck, somewhat around a bend in the 
river, Dredge No. 8, owned by the appellee, was moored. She was 90 feet 

^^z:>¥oT other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
228 F.— 31 



482 228 FEDERAL HBPOUTEB 

long, 30 feet wîde, and drew 5 feet of water. Her forward end was square ; 
lier aft end had something of a fan tail. Upon her forward end a large der- 
rick projected. No criticlsm is made of her moorlngs. 

The steamer Steinbrenner lay just ahead of the Peck, but somewhat around 
a bend in the river, thus placlngi the Peck bètween Dredge No. 8 and the 
Steinbrenner, and approximately on a segment of a clrcle passing through 
the three vessels. The Nickel Plate railroad bridge is located above where 
the vessels were moored. 

It had been very cold, and the river was frozen over ; the ice being from 1 
to 2 feet thick, Shortly prlor to January 22, 1904, a thaw had set In, vrith 
rain. An experienced mariner, who was the acting harbor master, anticipating 
trouble, went along the river front advislng ship keepers to prépare for a 
possible flood and assisting them to put out additional Unes. Tvvo or three 
additional Unes were put out from the dredge and five additional 6-inch Unes 
from the Peck, and made fast to the shore. After the additional Unes were 
put out, the ice above the bridge began to move, carrying with it some scows 
and dredges. The latter caught upon the bridge; the ice passing under it 
forming a gorge abreast of the Steinbrenner, and ahead of the Peck. The 
ice continued to pile up against the scows and dredges that caught against 
the bridge, until between 8 and 9 o'clock, when they tore away a part of the 
bridge and passed down the river into the gorge abreast of the Steinbrenner. 
This gorge soon thereafter began to move down the river, forcing the ice 
ahead of it and against the bow of the Peck. The additional strain, thus 
placed on the Peck, came flrst on her Unes, and they parted, thus leaving the 
strain on the forward chaia, which caused the compresser, to which the 
Chain was made fast on the steamer, to slip once or twice, permitting the 
vessel to surge astern. 

At this time the caretaker, who was on the deck of ttie Peck, adjusting the 
Unes in an effort to equalize the strain, ran below and jumped on the lever, 
which controUed the compressor and held it fast. With the next pressure 
of the gorge on the bow of the Peck, the pile to which the forward chain was 
fastened broke off, and her bow swung out into the river, and she was carried 
down stream. As she passed the dredge, the after-end of her cabin came in 
contact with the end of the crâne on the dredge, breaking, through the Peck's 
cabin stanchions and throwlng a yawl boat restlng on a cradle to the deck. 
The ice gorge, which tore the Peck from her moorlngs and carried her along, 
again formed below the bridge at Erie street near the mputh of ,the river. 

When the Peck came in contact with the dredge's crâne, the water was not 
more than 2 feet above normal height; but after the gorge again formed at 
the mouth of the river, the water above rosé rapidly until it was about 6 
feet above normal height and upon the embankmeut above the river. As the 
water rose, the dredge rose with it. Along the shore, abreast of the dredge, 
there was a row of old piling, projecting a few feet above the ground, which 
originally supported a wharf. The water rose above them. When the water 
began to recède, it was f ound that the after-end of the starboard side of the 
dredge was fast upon a pile, throwing her port bow forwarfi into the river, and 
as the water continued to recède the dredge continued to hang on the pile. 
There was a hole in the huU of the dredge, and her weight was Increased 
bf water which flowed in both through the hole, and also by running over her 
port bow, until the weight became so great that her Unes parted, and she 
slid into the river and sank. This was hetvk-een 1 and 2 o'clock in the after- 
noon, about five hours after the Peck had passed down with the gorge. 

Of the 14 or 15 other vessels that were moored in the harbor of Lorain, 
none escaped damage, except the Steinbrenner. Nine of them were either 
cast ashore, or torn from their moorlngs, and carried down the river ; ail be- 
ing either destroyed or greatly damaged. 

F. S. Laws, of Philadelphia, Pa., and S. A. Hill, of Détroit, Mich., 
for appellant. 

H. D. Goulder and F. S. Masten, both of Cleveland, Ohio, for ap- 
pellee. 
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Before WARRINGTON and KNAPPEN, Circuit Judges, and 
McCALL, District Judge. 

McCALL, District Judge (after stating the facts as above). The 
court below reached the conclusion that the steamer Peck was at fault 
and decreed accordingly. The Calumet Trust Company, the owner of 
the Peck, appealed and assigned error. 

Judge Day was of the opinion : 

"That the Peck broke loose by reason of the compresser slipplng and per- 
mitting the chain to slack and then tighten, thus breaking or loosening the 
pile to which the Peck was moored," and that "this was the fault either in thr 
construction of the compressor or more probably In the conduct of the care 
taker of the Peck," 

If this finding of fact is warranted by the évidence, the appellant 
was properly adjudged liable for such damages as the appellee sus- 
tained, resulting from the Peck's coUiding with the dredge, under the 
rule announced in The Louisiana, 3 Wall. 164, 18 L. Ed. 85, that in 
a collision caused by a vessel drifting from her moorings she "must 
be liable for the damages conséquent thereon, unless she can show 
affirmatively that the drifting was the resuit of inévitable accident or 
a vis major which human skill or précaution and a proper display of 
nautical skill could not hâve prevented." This court bas adopted the 
principle announced in The Louisiana, supra, and applied it in The 
Wm. E. Reis, 152 Fed. 673, 82 C. C. A. 21, and in Bradley v. Sullivan, 
209 Fed. 833, 126 C. C. A. 557. 

There was no dispute, theref ore, as to the law governing this case ; 
but the appellant stoutly insists that the évidence clearly sustains its 
défense that the damage sustained by the dredge was the resuit of in- 
évitable accident or a vis major, and that ail was donc that human 
skill or foresight could reasonably suggest to properly moor the Peck 
and hold her fast, and thus it bas brought itself within the rule an- 
nounced in The Louisiana, supra. 

An attentive examina tion of ail the évidence leads us to the conclu- 
sion that such contention is not without merit. On January 21st, when 
it was apparetit that a thaw had set in and that there would be a break- 
ing up of the ice, and probably a rise in the river to flood tide, the 
acting harbor master, an experienced mariner, went to the Peck (as 
he did to the other vessels in the harbor), and assisted her caretaker, 
who was also an experienced seaman, to put out five additional 6-inch 
lines. It was their opinion that the Peck was then properly moored, 
with sufficient lines to hold her against any condition that under the 
circumstances might be reasonably anticipated. The additional lines 
parted when the gorge moved down the river, but the anchor chain 
held fast. Nor did the compressor, to which it was attached on the 
boat, break or give way. It slipped once or twice, causing the steamer 
to lurch. Still the chain held fast, but when the pressure of the ice 
gorge upon the bow of the steamer became so great that something 
had to give way, the 15-inch white oak pile, to which she was moored, 
broke ofï below the surface of the ground, and the vessel was set 
adrift. The conditions were very unusual, if not unprecedented, in 
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the harbor at Lorain on January 22, 1904; for, as has been stated, nine 
other vessels were either torn from their moorings or cast ashore on 
the occasion under considération. If the Peck alone had been swept 
away, we would be more impressed with the contention of the ap- 
pellee that there was some négligence or want of nautical skill in her 
mooring. 

While the facts in the cases of The Wm. E. Reis and Bradley v. 
Sullivan, supra, when considered generally, are very similar to the 
facts in the instant case, yet they differ in material and important par- 
tîculars. In the case of The Wm. E. Reis, she had aboard a cargo of 
4,800 tons of iron ore, no dock timber or pile gave way, but the Unes 
and cables parted, and, although there were 50 or more vessels moored 
in the harbor at that time, the Reis was the only one that broke loose 
and went adrift. In Bradley v. Sullivan, the vessel had a cargo of 
70,000 bushels of flax seed aboard ; and, though the piles to which she 
was moored broke ofï, it was not shown that the flood and floating 
ice were unprecedented. Furthermore, the conditions prevailing at the 
time the Alva went adrift, as well as a few hours later, "were antici- 
pated and overcome by those in control of other vessels then moored 
in neighboring portions of the river and equally exposed." The Alva 
alone went adrift. 

The material distinguishing facts are thèse : Both the Reis and the 
Alva had on board large cargoes, and there fore required greater skill 
and care in mooring. They were the only vessels that went adrift on 
the respective occasions, thus strongly indicating that the fault was 
either in the manner of their mooring or handling, while in the in- 
stant case the Peck was without cargo and 9 of the 14 craft moored 
in the harbor at Lorain (including the Peck) either were swept away 
or cast ashore, and of the remaining 5 ail were damaged, except the 
Steinbrenner. What might hâve been her fate, had the great pres- 
sure of the moving ice gorge corne against her bow, is problematical. 

The court below found that the drifting of the Peck resulted either 
from a fault in the construction of her compressor, or in the conduct 
of her caretaker — more probably the latter. Can it be justly said he 
was at fault, in that he was unable to adjust the lines about the Peck 
so as to equalize the strain, and thus hâve prevented them parting? 
or that he was at fault in going below to hold the lever to the com- 
pressor down? In the light of the wholesale havoc wrought in the 
port of Lorain, we cannot think the caretaker was guilty of actionable 
négligence or fault in either instance. 

What fault was there in the construction of the compressor? The 
chain slipped on it once or twice. The caretaker says that was the re- 
suit of "an extraordinary strain on it." There is no direct évidence 
touching its construction. That it did not give way, but held the cable 
firmly, after the first extraordinary strain, until the pile broke off, 
strongly tends to réfute the idea of faulty construction. 

We conclude that the évidence proves that appellant did that which 
careful, prudent, and experienced men would hâve done under like 
conditions, that those in charge of her exercised such care and pru- 
dence in mooring the Peck as the circumstances reasonably required. 
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and that her drifting was the resuit of inévitable accident. The C. H. 
Northam (D. C.) 181 Fed. 986; Sharpsburg Sand Co. v. Coal & Coke 
Co. (D. C.) 145 Fed. 424; The Mary J. Robbins (D. C.) 100 Fed. 41; 
The Waterloo and The Glenalvon, 100 Fed. 332, 40 C. C. A. 386 ; The 
Mary L. Cushing (D. C.) 60 Fed. 110. 

There are other questiorîs raised, but we deem it unnecessary to 
discuss them. 

It results that the case must be reversed and remanded, with costs, 
and with direction to dismiss the libel. 



SPEAE V. TJNITED STATEa 
POKTER V. SAME. 

(Circuit Court of Appeals, Eighth Circuit. September Term, 1915. Behearing 
Denied January 24, 1916.) 

Nos. 4385, 4386. 

1. PosT Office <S=>48 — CEmiNAL Offenses — Feaudulent Use of Mails — ^In- 

DICTIIENT. 

An indlctment charged ttiat défendants and thelr associâtes, havlng 
devised a scheme to defraud, for the purpose of executing it, caused a 
letter to be deposlted In a post office. It described the scheme as Involving 
the use of a pretended pool room, in which the victims were induced to 
make wagers on races, and having put up checlîs, Instead of cash, were 
required to leave them for collection as an assurance of good faith, 
though announced as winners of the wagers. The indlctment dld not, as 
part of the description of the scheme to defraud, directly allège an 
intent to couvert the proceeds of the checks to défendants' own use, 
but instead charged that in carrying out such scheme in manner and 
form as contemplated by them in devising It they recelved a check from 
one of their victims, and for the purpose of having it presented and col- 
lected for thelr use and beneflt caused a bank to forward it for collec- 
tion for the aecount of one of the défendants. Held, that while a gêner- 
ai averment that défendants devised a scheme to defraud Is not of it- 
self sufficient, without descriptive détails showing the character of the 
scheme, and that it was reasonably calculated to efïect the wrongful 
design, and while the détails in descriptive form in the Indictment fell 
short, the direct averment of what défendants and thelr associâtes did 
and Intended were fairly ascribable to and explanatory of the scheme to 
defraud, and the scheme was sufficlently charged and described. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 67-80 ; Dec. 
Dig. <S=>48.] 

2. Post Office <S=>35 — Gbiminal Offenses — Pkaudulent Use of Mails — 

Eléments. 

Criminal Code (Act Marcb 4, 1909, c. 321) § 215, 35 Stat. 1130 (Comp. St. 
1913, § 10385), provides that whoever, having devised any scheme to de- 
fraud, shall for the purpose of executing it, or attempting so to do, place 
or cause to be plaeed any letter, etc., In any post office, shall be punlshed 
as thereln provided. Défendants, having obtained a check from a victim 
of their scheme to defraud, caused a bank to forward it by mail for col- 
lection for them. Held, that the fact that the bank which deposlted the 
letter in the mail was an innocent agency and ignorant of the scheme to 
defraud did not defeat defendant's responslbllity. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 
<S=>35.] 

®=5For other ciises see same toplc & KEY-NUMBER Jn ail Key-Numbered Digesta & Indexes 
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3. Cbiminal Law <®=3T89 — 'iNsmitrcTioNS — Reabonable Doubt. 

On a triai for using the mails for the purpose of executlng or attempt- 
ing to exécute a seheme to defraud, the court charged that it was not nec- 
essary for the jury to be satisfled beyond a reasonable doubt of the proof 
of every material allégation in the indictment, but that If, taking ail the 
évidence together upon the whole question, they were satisfled beyond a 
reasonable doubt that défendant was gullty, their verdict should be 
gullty. Held, that this instruction was mlsleading, as tending to induce 
the jury, if impressed by the evil character of some part of the transac- 
tion, to overlook a lack of proof of a vital factor of the offense and find 
guilt in a gênerai sensé, since whlle each averment of descriptive détail, 
or each evidentlary fact or circumstanee, need not be proved beyond a 
reasonable doubt, the essential, constituent éléments of the offense, such 
as the contrivlQg of a seheme to defraud and the use of the mails, must 
be so proved. 

[Ed. Note. — For other cases, see Crlminal Law, Cent. Dig. §§ 1846- 
1849, 1851, 1880, 1904-1922, 1960, 1967 ; Dec. Dig. <S=5789.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Ed Spear and Jack Porter were convicted of offenses, and they bring 
error. Reversed and remanded. 

Lewis Rhoton, of Little Rock, Ark., John M. Goodwin, of St. Louis, 
Mo., and George W. Murphy, of Little Rock, Ark. (H. H. Myers and 
E. L. McHaney, both of Little Rock, Ark., and McShane & Goodwin, 
of St. Louis, Mo., on the briefs), for plaintiff in error Spear. 

Lewis Rhoton,: X. O. Pindall, and George W. Murphy, ail of Little 
Rock, Ark.' (H. H. Myers, of Little Rock, Ark., on the brief), for 
plaintif! in error Porter. 

W. H. Martin, U. S. Atty., of Hot Springs, Ark. (W. H. Rector, 
Asst. U. S. Atty., of Little Rock, Ark., on the brief), for the United 
States. 

Before HOOK, Circuit Judge, and ELLIOTT and YOUMANS, 
District Judges. 

HOOK, Circuit Judge. Spear and Porter were indicted in five 
counts, the first four of which charged f raudulent use of the mails, and 
the last a conspiracy to commit the offenses set forth in the others, in 
violation of sections 215 and 27 of the Pénal Code (Comp. St. 1913, §§ 
10385, 10201). There were convictions and sentences on ail the counts, 
except that Porter was acquitted on the first. They obtained thèse writs 
of error. 

[ 1 ] At the threshold of the cases is the question of the suffîciency 
of the counts for fraudulent use of the mails. If they fall, that for 
conspiracy depending on them falls also. In respect of this question 
the first count is typical of the others. It charged that défendants 
and their associâtes, having devised a seheme to defraud certain nam- 
ed persons and others of their money and property by means of false 
and fraudulent pretenses, représentations, and promises, for the pur- 
pose of executing it, caused the letter set forth to be deposited in a 
certain post office of the United States for transmission and delivery. 
The seheme described was what is commonly called a confidence game, 

©=3For other cases see ssme topic & KEY-NUMBER in ali Key-Numbered Digests & Indexes 



SPEAE V. UNITED STATES 487 

and involved the use of a pretended pool room at Hot Springs, Ark., 
upon the boards of which appeared to be inscribed the results of races 
at Juarez, Mexico, and other distant cities, a capper who pretended to 
and convinced the victims of his advanced knowledge of the results 
of the races and the sure success of the wagers he advised, and so 
forth. In this case the victims were announced as winners, but hav- 
ing put up checks, instead of cash, the worth of the checks was brought 
in question, and they were required to leave them to the test of col- 
lection as an assurance of good faith on their part. Up to this point 
the description of the scheme is full and complète. The defect in the 
count as claimed is that no averment foUows that défendants or their 
associâtes intended to couvert to their own use the proceeds of the 
checks intrusted to them. It is true that the count, instead of contin- 
uing the descriptive form of words, breaks ofï into récitals of what 
the parties actually did, with some connective références to the pre- 
conceived scheme. Thus it is charged that "in ' carrying out the said 
scheme and artifice, and in said manner and form as contemplated," 
by défendants and their associâtes, "in devising said scheme and 
artifice," they received a check or draft from one of their victims for 
$10,000 on a bank in New York City; "and so having the said check 
or draft in their possession, * * * for the purpose of having said 
check or draft presented and collected for the use and heneût of* 
themselves, they caused a certain local bank to forward it for collec- 
tion "for the account of défendant Spear. 

It is contended that thèse averments are not a part of the descrip- 
tion of a scheme to defraud, and that without them it does not ap- 
pear there was any intention wrongfully to couvert the check or draft 
or its proceeds, and therefore there could be no defrauding. Milby 
V. United States, 48 C. C. A. 574, 109 Fed. 638. 

A gênerai averment that défendants devised a scheme to defraud 
is by itself not sufficient, without descriptive détails shov/ing its char- 
acter and that it was reasonably calculated to effect the wrongful 
design. Hère the détails in descriptive form fall short, but we think 
the direct averments of what défendants and their associâtes did and 
intended are fairly ascribable to and explanatory of the scheme to de- 
fraud charged in gênerai language. The receipt of the victim's check, 
the intent that it should be presented and collected for their use and 
Denetit, though it belonged to him, and the causing it to be forwarded 
for collection for the account of one of the défendants, ail were by 
way of carrying out the scheme in the manner and form as contem- 
plated when the scheme was devised. This conclusion is plainly to 
be drawn from the words of the indictment. Again, the character of 
the offenses charged in the first four counts is not conspiracy. In an 
indictment for conspiracy, the omission of an essential élément of the 
offense cannot be cured by the statement of the acts done to effect 
it, though it may be looked at to ascertain the sensé in which terms 
are used. Stearns v. United States, 82 C. C. A. 48, 152 Fed. 900. 
This is so, because the offense is tlie conspiracy alone, and overt acts 
are not a part of it, but simply a requirement to show it was not a 
mère evil conception of the mind, without move to accomplishmenf 
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See United States v. Eritton, 108 U. S. 199, 204, 2 Sup. Ct. 531, 27 
L. Edv 698. As to most conspiracies the sta tûtes require an overt act ; 
but where none is required, as in a conspiracy to deprive a citizen of 
a right under the Constitution and laws of the United States (Rev. Stat. 
§ 5508), it is held not necessary to aver one, and that when averments 
of that character are made they are ref érable to the conspiracy as 
describing or particularizing it. Smith v. United States, 85 C. C. A. 
353, 157 Fed. 721. So in a case like this there should be at least 
the same freedom of construction. We think a scheme to defraud 
was sufficiently charged and described. 

[2] The indictment discloses that the bank, which défendants and 
their associâtes caused to forward the check for collection and to de- 
posit the letter of transmittal in the mails, was ignorant of the scheme 
to defraud. An argument was made on this. But responsibility can- 
not be avoided by the use of an innocent agency intentionally em- 
ployed to reach and use the mails in effecting a scheme to defraud. 

[3] In charging the jury the court said: 

"Another thlng about the reasonable doubt: I want to say to you It is not 
necessary that you must be satlsfîed beyond a reasonable doubt of the truth 
of every materlal allégation in the indictment. It means this: That taklng ail 
the évidence together, upon the whole question, are you satisfled beyond a rea- 
sonable doubt that he is guilty? If you are, then your verdict should be guilty. 
If you are not, then your verdict should be not guilty." 

We think the instruction is misleading. It tends to induce a jury, 
impressed by the evil character of some part of the transaction, to 
overlook a lack of proof of a vital factor of the offense, and to 
find guilt in a gênerai sensé. The material allégations in an indict- 
ment must comprise ail the substantive éléments of the offense charg- 
ed, and manifestly the measure of proof required for each shouldi 
not be less than upon the ultimate issue of guilt. We do not mean 
to imply that in a case like this each averment of descriptive détail 
must be so proved, or that each evidentiary fact or circumstance must 
be so believed; but the contriving of a scheme to defraud substan- 
tially as set forth must be shown beyond a reasonable doubt, and so 
of the use of the mails. 

Counsel for the government endeavor to sustain the instruction 
by cases holding that the jury are to be governed by "the effect of the 
évidence as a whole and not of distinct parts"; that an accused has 
no right to single out each material fact, and to demand a verdict of 
not guilty if the jury has a reasonable doubt of its existence, but is 
only entitled to an instruction upon the conséquence of a doubt of 
guilt on the whole évidence in the case; that an instruction on the 
rule of reasonable doubt should be applied to the gênerai issue, or to 
ail the évidence, and not to each and every fact in proof, nor "to 
each link in a chain of circumstances," nor "seriatim to each item of 
the évidence," nor "to any particular fact in the case," as distin- 
guished from the whole of the évidence. When the language of such 
cases, and there are many of them, is rightly regarded, and perhaps 
in some instances restrained to the point for décision, it will be seen 
that thèy relate to évidence or evidentiary facts, as distinguished 
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from the structural éléments of the offenses charged. The former 
are within the domain of proof. The latter are matters of substan- 
tive law, and, though in a large sensé also facts, they are the es- 
sential, constituent, ultimate proposition, to the existence or nonexist- 
ence of which the évidence or proof is directed. They inhere in the 
définition of the offense and compose its vital ingrédients, as distin- 
guished from the évidence to establish or réfute them. 

There is generally such a relation betvveen the définitive éléments 
of a public offense, and mutual corroboration in the proofs of them, 
as to make it improper to single them out for isolated, detached con- 
sidération. But in the end, ail things considered, the established meas- 
ure of proof of an offense charged is also the measure of each essen- 
tial, constituent élément. Instructions like the one before us were 
condemned in State v. Ottley, 147 lowa, 329, 126 N. W. 334, and 
State v. Kimes, 145 lowa, 346, 124 N. W. 164. See, also, Hinshaw 
v. State, 147 Ind. 334, 47 N. E. 157. 

The opinion of this court in Richards v. United States, 99 C. C. A. 
401, 175 Fed. 911, is also relied on. It vi^as said: 

"By the flrst of thèse requests a déclaration was sought that, to find a de- 
fendant guUty, not only must each juror separately be convlnced of hls guilt 
beyond a reasonable doubt, but he must also be convlnced beyond a reasonable 
doubt of the existence of each fact necessary to be proved. Thls goes farther 
than the authorlties relied on. [Cases clted.] We thlnk the subdivision of the 
case and the essential éléments of the offense Into separate matter for' the 
separate détermination of each individual juror would hâve served to confuse, 
rather than assist in a just^ and lawful verdict. The unusual emphasis so 
glven would hâve tended to destroy the interrelation between the important 
facts of the case and the probative value which cornes from the concurrent 
existence of a number of them, each assisting in the proof of the other — in 
other words, the rationale of circumstantial évidence." 

This is very far from supporting the instruction in question. The 
other questions discussed by counsel may not arise again. 

The sentences are reversed, and the cause is remanded for a new 
triaL 



ERIE E. 00. V. VAN BUSKIRK. 

(Circuit Court of Appeals, Third Circuit. December 27, 1915.) 

No. 1970. 

Commerce <S=>27 — Injurt to Servant— Emplotebs' Liability Act — "Inter- 
state Commerce." 

PlaintifC's intestate was an engine hostler in railway yards. A ma- 
chinist was directed to take a yoke from a disused clam shell bucket 
and ship it to Bergen, and, belng unable to remove the yoke In the then 
position of the bucket, applied for help to the englneer of a hoist used 
in lifting coal from a coal car and dumping it in the tenders of standing 
engines. Deceased left an engine, which had corne In for hostling, 
walked some 150 feet to the place where the bucket was being hoisted, 
and was killed when it suddenly fell. Helà that, assuming that he was 
engagea in Interstate commerce wbile acting as hostler, the machinist, 
In attemptlng to remove the yoke, was not employed in Interstate com- 
merce, the hoist was not, while moving the bucket, an instrumentality 

A=sFor otber cases see aame topic & KIIY-NUMBEK in ail Key-Numbereâ Oigests & Indexe» 
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used In such commerce, and deceased, in asslsting with the bucket, was 
not asslsting the machinist in Interstate commerce, wlthin I3mployers' 
Liability Act April 22, 1908, c 149, 35 Stat. 65 (Comp. St. 1913, §§ 8657- 
8665), maklng carriers llable for injury or deatli suffered by employés 
while employed in Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 25; Dec. Dig. 
<S=»27. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Wm. H. Hunt, Judge. 

Action by Elmira Van Buskirk, administratrix of William Van 
Buskirk, deceased, against the Erie Railroad Company, for injuries 
caused by the sudden falling of a bucket, which was being moved by 
means of a hoist. Judgment for plaintiff, and défendant brings error. 
Reversed and remanded. 

Collins & Corbin and George S. Hobart, ail of Jersey City, N. J., 
for plaintiff in error. 

John C. Oldmixon and Frank F. Davis, both of New York City, for 
défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the coijrt below, Mrs. Elmira 
Van Buskirk, a citizen of New Jersey and administratrix of William 
Van Buskirk, brought suit and recovered a verdict against the Erie 
Railroad Company, a citizen of New York, for damages caused, it 
was alleged, by defendant's négligence. On entry of judgment, de- 
fendant sued out this writ. 

The action was based on a liability created by the fédéral Employers' 
Liability Act which provides : 

"Bvery common carrier by railroad while engaging In commerce between 
any of the several states * » * shall be liable in damages to any person 
sufCering Injury while be is employed by such carrier in such commerce, or, 
in case of the death of such employé, to hls or her Personal représentative 
* * * for such injury or death resulting in whole or in part from the 
négligence of any of the offlcers, agents, or employés Of such carrier." 35 
Stat. 65. 

The underlying question involved in this case is whether at the time 
of his death William Van Buskirk was so employed in Interstate com- 
merce, for if he was not no liability was created by the act. On the 
trial the court below submitted to the jury the question whether the 
deceased was so employed, which action is hère assigned for error, 
and it is further alleged the court's duty was to itself hold that the 
proofs showed the deceased, in doing the act which resulted in his 
death, was not employed in interstate commerce. 

The testimony on behalf of the plaintiff tended to show the Erie 
Railroad was engaged in both interstate and intrastate transportation 
of freight and passengers. In aid of such transportation it used a 
number of switching engines in a terminal yard to shift cars used in- 
discriminately in interstate and intrastate commerce. The décèdent 
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was an engine hostler, whose duty was to coal, sand, water, and do the 
gênerai hostler work engines required before and after service. As- 
suming, for présent purposes, that one engaged in such work was 
employed in Interstate commerce, as contemplated by the act, the fact 
is that the défendant did not meet his death while doing any act in 
or about the hosthng of an engine. On the contrary, just prior to his 
death he left engine No. 106, which had corne in for hostling and 
was standing over an ash pit, and walked some 150 feet up the switch 
track to the place where he was killed. The circumstances were thèse : 

Shortly before, one Krueger, who was a machinist in a nearby ma- 
chine shop of the railroad, was directed by his foreman to go to the 
point in question and take a yoke from a disused clam shell bucket 
and ship it to Bergen. Krueger found the bucket standing against 
a shanty in such a position that it had to be moved to enable him 
to remove a pin which held the yoke. Near by stood a Brown hoist 
or crâne. This crâne was mounted on a car, which was moved from 
place to place along the tracks and by means of a clam shell bucket, 
suspended from a swinging arm, the hoist hfted coal from a coal car 
and dumped it in the tenders of standing engines. The hoist had 
steam up at the time, but stood idle on the track about 150 feet from 
switching engine No. 106. Being unable to move the clam shell from 
the shanty, Krueger applied to Hancke, the engineer of the hoist, for 
help. Thereupon Hancke swung round his crâne and lowered the clam 
shell bucket in use on the crâne down to the clam shell desired to 
be moved. Krueger then fastened his clam shell to the hoist's clam 
shell and directed Hancke to lift it. This Hancke did, but in swinging 
it around he carried the bucket too far and dropped it on an ash pit 
track. Thereupon Kreuger had Hancke Hft it again, so as to move 
it from the track. It was while it was being swung around, and while 
Krueger was steadying it with his hand to prevent it from twisting, 
décèdent came up the track. Krueger testified that, beyond saying 
"Good morning" to him, and "What are you trying to do there?" he 
made no remark or request to the décèdent, and indeed supposed he 
had gone into the shanty. 

Another hostler, Maloney by name, was also injured at the same 
time and in the same way as décèdent. Maloney's account of their 
employment and of the accident is as f ollows : 

"X-Q. 238. Van Busklrk was what you call an engine hostler? A. An 
engine hostler. X-Q. 239. He took engines around the yard from time to 
time? A. Yes. X-Q. 240. And when he did that, didn't he do that underthe 
orders of the yardmaster? A. Sure, from the yardmaster — got our orders. 
X-Q. 241. Van Buskirk got his orders from the yardmaster, too, didn't he? 
A. ïhat's right. X-Q. 242. So that Van Buskirk was under the orders of the 
yardmaster? A. Under the orders of the yardmaster. * * * X-Q. 246. 
Ton and Van Buskirk went to work about what time in the momlng? A. Sis 
o'elock in the morning. X-Q. 247. Did you go together? A. Yes, sir. X-Q, 
248. And you went to what is called the ash pit, did you not? A, Yes. 
X-Q. 249. Is that the place where engines are stationed in order to dump 
the ashes from them? A. Yes, sir. X-Q. 250. Was there an engine on the 
ash pit when you went there that morning? A. No, sir. X-Q. 251. How 
long did you stay around the ash pit? A. From 6 o'elock until 20 minutes 
after 8, up to the time of the accident. X-Q. 252. While you were there 
did an engine corne to the ash pit? A. Yes, X-Q. 253. And stopped there? 
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A. Tes. X-Q. 254. Wlio brought that engine to the ash plt? A. Bngineer 
McDonald. X-Q. 255. Dld you see McDonald go away after he brought 
the engine? A. Yes. X-Q. 256. He left the engine on the pit and went 
away? A. Yes. X-Q. 257. Did Van Buskirk do anything? A. Van Bus- 
klrk got up on the engine after the engineer went away — on 106. X-Q. 258. 
On what part o£ the ash pit was the engine at that time? A. About the 
niiddle pile. X-Q. 259. How far was that from the Brown hoist? A. About 
150 feet, I guess. X-Q. 260. Did you go up on that engine? A. No; I did 
not X-Q. 261. Was it any part of your work to go on the engine? A. If 
he wasn't there, I would go and see how much water there was in the boiler. 
X-Q. 262. But Van Buskirk was there, and you did not go up? A. Yes. 
X-Q. 263. Was that engine watered while you were there, before the acci- 
dent? A. No; It was not watered at ail. X-Q. 264. Do you know whether 
the ashes were dumped from it before the accident? A. I couldn't tell you. 
I know two men were cleaning up. X-Q. 265. Some of the ash men? A. 
Yes. X-Q. 266. You don't know whether they finished or not? A. No. 
X-Q. 267. Was that engine coaled before the accident? A. No; she badn't 
been started at ail. X-Q. 268. Dld you see Van Buskirk get down from the 
engine? A. No; I did not. I seen him corne down and go from there; 
that's the last I saw him ; he walked right by me. X-Q. 269. In which di- 
rection did he go by you? A, Going east. X-Q. 270. WaS the engine still 
on the ash pit at that time? A. Yes, sir. X-Q. 271. Was there any one else 
in charge of that engine, outslde of Van Buskirk? A. No; nobody but 
Van Buskirk. X-Q. 272. And as Van Buskirk went east, did he go by the 
bucket? A. Yes; he went on the other side of the bucket. X-Q. 273. The 
other side of the bucket? A. Yes. X-Q. 274. That's the time you saw him 
on one side? A. Yes ; while I was on the west side. X-Q. 275. And, when 
he walked by you, had you yet started to shove the bucket? A. Yes; I 
started to put my hand against the engine. X-Q. 276. Who told you to 
shove the bucket? A. Nobody. X-Q. 277. Did you hâve anything to do 
with looking after that bucket? A. No, sir; I dldn't bave nothing to do 
wlth it ati ail. X-Q. 278. Why did you shove it? A. Because, I guess I 
muSt bave been fooUsh. X-Q. 279. Was the yardmaster around at that 
time? A. No, sir. X-Q. 280. Had you ever shoved such a bucket before? 
A. No, sir; I never shoved the bucket before. X-Q. 281. Had you ever had 
anything to do with the bucket? A. No; I never had anything to do with 
the bucket ; followed the engine. That was ail I had to do. X-Q. 282. Had 
you seen Van Buskirk working around the yard for some time before he was 
hurt? • * * A. Yes, I worked with him for four or flve years. X-Q. 283. 
Had you ever seen him hâve anything to do with the Brown hoist bucket? 
A. No ; I didn't see him. I seen him under it ; but he was not hired on that 
bucket. (Mr. Davis, in behalf of plaintiff, moved that the last part of the 
answer be stricken from the record, and the court so ordered.) X-Q. 284. 
When you saw Van Buskirk by the bucket, was that when the engine was 
being coaled? A. Yes, sir. X-Q. 285. Had you ever seen him bave any- 
thing to do with running the bucket or operating the machine? A. He done 
It of his own accord. I see him going up there. X-Q. 286. On the bucket? 
A. No; but on the machinery that ran it. X-Q. 287. Was that while you 
were coaling the engine? A. Yea X-Q. 288. That's while the engineer was 
up there? A. Yes." 

From thèse facts and proof s it is clear that the bucket from which 
Krueger was taking the yoke was not in actual or contemplated inter- 
state commerce use, that Krueger in attempting to remove such yoke 
■was not employed in interstate commerce, and that the Brown hoist 
which he enlisted to help move the bucket was not, while so employed, 
an instrumentality used in interstate commerce. Such being the case, 
it follows that Maloney and Van Buskirk were not engaged in assist- 
ing Krueger in interstate commerce when the unfortunate accident 
occurred. It follows, theref ore, that ail the persons and ail the agencies 
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connected with this accident were so distinctively noninterstate com- 
merce in character that it was the duty of the court below on trial, and 
of this court now on appeal, to hold, under the undisputed facts, that 
as a matter of law the décèdent was not engaged in interstate commerce 
when he was killed and that therefore the fédéral Employers' Liabil- 
ity Act, which imposes "damages to any person sufïering injury while 
he is employed * * * in such commerce," does not apply in this 
case. 

Between the fîling of this opinion and its présent publication the 
case of Shanks v. Delaware, Lackawanna & Western Ry. Co., 239 

U. S. 556, 36 Sup. Ct. 188, 60 L. Ed. , was decided by the Suprême 

Court. The conclusion reached by us is supported by that case. 

The judgment below must therefore be reversed, and the case re- 
m^mded for further proceedings. 



VIRGINIA-CAROLINA CHEMICAL CO. et al. r. SHELHORSE et al. 

{Circuit Court of Appeals, Fourth Circuit. November 10, 1915. Behearing 
Denied December 21, 1915.) 

No. 1374. 

1. Banketjptcy ©=>68 — Involuntaby Peoceedings — Persons Who Mat bb 

Adjtjdged Bankbtjpts. 

Under Bankruptcy Act (July 1, 1898, c. 541, § 4b, 30 Stat 547 (Comp. 
St. 1913, § 9588), providing that any natural person except a wage- 
earner or a person engagea chiefly In farming or the tillage of the soil 
Boay be adjudged an involuntary bankrupt, the question whether an In- 
solvent is exempt dépends upon his status as to occupation at the time 
the acts of bankruptcy were committed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 18, 86, 87; 
Dec. Dig. <S=»68.] 

2. Bankeuptct ©=68 — Persons Who May be Apjudged Bankbupts — Occu- 

pation OB Business. 

S. was the owner of a gristmill which was formerly a fairly up-to-date 
mill, but which was never profitable under S. 's management, and the busi- 
ness of which had dwindled to a comparatively small volume. S. was 
unable to meet his obligations, and was also embarrassed by a suit 
agalnst him for a large amount which he was charged with convertlng, 
and in July, 1914, while such action was pending, he confessed judg- 
ment to practlcally ail of his creditors except those subsequently filing an 
involuntary pétition in bankruptcy, and also committed other acts of 
bankruptcy. On the hearing on the pétition he claimed that he was a 
wage-eamer and introduced a written contract of employment showing 
that the term of service thereunder was to begin August 1, 1914. He 
testified without corroboration that by verbal agreement he commenced 
work May Ist on the same terms, but it appeared that he was still pro- 
prietor of the mill which was operated in his name by his sons and a 
"représentative," that the mill was running with considérable regularity, 
grinding such corn as customers brought, supplylng S.'s family and 
making small sales, and the facts also indicated that he must hâve been 
more or less occupied witli the proceedings in the suit mentioned, and 
in meeting his flnancial difflculties. Held that, while the burden of 
proving that he was not a wage-earner was on the petitioniug creditors, 

^z^For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the facts sustalned thls burden and sbowed tliat he had not become a 
bona flde wage-earner wlien he committed the acts of bankruptcy 
charged. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. <@=6S.] 

3. Banketjptcy ®=>68 — Peesons Who May bk Adjudged Bankrupts — Occu- 
pation OE, Business — "Waqe-Eaeneb." 

While under Bankruptcy Act, § 4b, a fariner Is exempt from involun- 
tary proceedings whatever his other interests, if farming is Ms cbief 
occupation, a wage-earner is exempt only wtien lie actually pursues tbe 
calling wliicti that term prescribes, and a "wage-earner" is an employé, 
and this implies service for another which is substantially exclusive. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. ®=368. 

For other définitions, see Words and Phrases, First and Second Séries, 
Wage-Earner.] 

Appeal from the District Court of the United States for the West- 
ern District of Virginia, at Danville; Henry Clay McDowell, Judge. 

Pétition in involuntary bankruptcy by the Virginia-CaroUna Chemi- 
cal Company and others, opposed by J. C. Shelhorse, the alleged bank- 
rupt, and others. From a decree denying the pétition, the petitioning 
creditors appeal. Reversed and remanded. 

Louis M. Swink, of Winston-Salem, N. C, and J. Turner Clément, 
of Chatham, Va., for appellants. 

R. I. Overbey and George T. Rison, both of Chatham, Va. (B. H. 
Custer, of Danville, Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The court below held that Shelhorse could 
not be put into involuntary bankruptcy because he v/as a wage-earner, 
and the correctness of that ruling is challenged on this appeal. 

[1,2] We take it to be settled, at least in this circuit, that the ques- 
tion whether an insolvent is exempt, under section 4b of the Bank- 
ruptcy Act, dépends upon his status as to occupation at the time the 
acts of bankruptcy were committed. Counts v. Columbus Buggy Co., 
210 Fed. 748, 127 C. C. A. 298. It seems indisputable that up to May 
1, 1914, if not later, Shelhorse had always been in the nonexempt class ; 
and it was prior to that date that he acquired the property and in- 
curred the debts involved in this proceeding. This property Mras main- 
ly real estate, consisting, of a house and lot in Chatliam, Va., worth 
about $6,500, and a gristmill some three or four miles distant, knovi^n 
as the Eagle RoUer Mills, of the estimated value of $8,000, or there- 
abouts. Shelhorse paid $3,500 for a half interest about eight years 
ago, when he bought out his partner and became the sole owner. It 
was then considered a fairly up-to-date mill, for both wheat and corn, 
though situated on a small stream which furnished operating power 
only part of the time. It is not now a modem or economical plant. 
Other mills better equipped and more accessible are serving the same 
community and absorbing most of the local custom. For thèse and 
other reasons the business has dwindled to a comparatively small vol- 

<3=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digest» & Indexes- 
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urne. It has never been profitable under Shelhorse's management, and 
of late years the losses hâve been large for a concern of that kind. 
In conséquence the debts of Shelhorse increased and he became unable 
to meet his obligations. He was also embarrassed by a suit which 
the Virginia-Carolina Chemical Company was prosecuting against him 
for a large sum which he was charged with converting. This case was 
on trial before a master in the spring of 1914, and it was claimed, 
about the Ist of May of that year, that the évidence showed a liability 
approaching $10,000. This exceeded the sum for which the suit was 
originally brought, and on application for that purpose the court al- 
lowed amendment to cover an increased demand. The hearing then 
continued before the master, who later reported his findings and recom- 
mended judgment for upwards of $9,500, besides interest. In the 
meantime, on the 13th and 14th of July, Shelhorse confessed judg- 
ments to practically ail his creditors, except the petitioners herein, and 
thèse judgments became liens upon his real estate. This confession 
of judgments, to say nothing of other things donc by him about the 
same time, was undoubtedly an act of bankruptcy, if Shelhorse was 
then subject to adjudication; that is, if he was not exempt because 
he was a wage-earner. Within four months thereafter the pétition 
in bankruptcy was filed. The formai allégation that he was not a 
wage-earner was denied by the answers of Shelhorse and the judgment 
creditors. The spécial master, to whom the matter was referred, and 
who took the testimony on the 19th of December, reported in favor 
of adjudication; but the District Court sustained exceptions to his re- 
port and disraissed the pétition. 

To support the contention that he was a wage-earner when the acts 
of bankruptcy were committed, Shelhorse called a member of the firm 
by which he was then employed, one Walton, who produced a written 
contract of employment and testified as foUows: 

"I am one of the proprietors of the Exchange Warehouse. My firm made 
a contraet with J. C. Shelhorse to work for the warehouse on a salary of 
11,200 a year. Mr. Shelhorse has no other employment, so far as I know." 

But this contract, dated in January, showed on its face that the 
term of service provided for was to begin on the Ist of August, 1914. 
Later in the day, and after Walton had left town, as appears from 
the brief of appellee's counsel, Shelhorse testified that there was a 
subséquent verbal agreement under which he commenced work the 
Ist of May on the same terms and continued at work until the writ- 
ten contract took effect. There was no corroboration of his testimony 
as to this preliminary service, so to speak, and it is rather surprising 
that it was not mentioned by his employer. What Shelhorse himself 
says upon this point is confined to a brief and gênerai statement. He 
did not tell when or with whom the verbal agreement was made, nor 
did he give any détails as to where he had been at work or what he 
had done for the Exchange Warehouse during thèse three months. 
But giving due credence to his testimony in this regard, it must be 
taken in connection with other facts and circumstances which are un- 
disputed. He was still the proprietor of the mill, however limited 
its business, and it was operated in his name. Early in May he 
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insured it as a going concern, though he says this was required by 
the bank to which the property was mortgaged. It was left in charge 
of his two sons and a colored man, whom he describes as his "repré- 
sentative." During the three months in question the mill appears 
to hâve been running with considérable regularity, grinding such corn 
as customers brought there for that purpose. It supphed the family 
of Shelhorse with some amount of mill products, and there were 
sraall sales of output from time to time. In short, there was a con- 
tinuation of the business as previously conducted, though on a very 
small scale. Its returns had nearly reached the vanishing point, and 
Shelhorse had undoubtedly become aware that he must obtain a liveli- 
hood from some other source. As we see the matter, it was a period 
of transition from the pursuits of a manufacturer and trader, in which 
he had long been engaged, to the position of a salaried employé which 
he afterwards became. Moreover, he must bave been occupied more 
or less during thèse months with the hearings and proceedings in the 
suit of the Virginia-Carolina Chemical Company, which he was de- 
fending, and in meeting the fînancial difficulties in which he was in- 
volved. It is a reasonable if not necessary inference from the record 
that the service performed by him for the Exchange Warehouse was 
not continuous or exclusive until some time after he committed the 
acts of bankruptcy charged in the pétition. 

Taking into account the facts to which we hâve referred, with other 
related circumstances, we are of opinion that Shelhorse had not ac- 
quired the status of a wage-earner, within the meaning of the Bank- 
ruptcy Act, when he confessed the judgments and did the other things 
which, if he was not then exempt, would constitute acts of bankruptcy. 
It is quite probable, and may be conceded, that his chief means of liv- 
ing after the Ist of May was the salary paid him by the Exchange 
Warehouse; but in our judgment this is not enough to show that 
when he confessed judgments to some of his creditors and paid others 
in full about the middle of July, he had effected a definite and settled 
change of occupation. To ail outward appearance his activities at that 
time were much the same as they had been before, and those activities 
do not indicate that he had abandoned his previous pursuits and made 
himself a member of the wage-earning class. Strictly speaking, the 
burden of proof was upon 3ie petitioners to show that Shelhorse 
was not a wage-earner when the acts of bankruptcy were committed ; 
but this burden was sustained, as we think, by the presumptions aris- 
ing from years of nonexempt occupation, from the apparent continu- 
ance of that occupation down to a later period, and from other facts 
and circumstances tending to identify him as a manufacturer and 
trader; and the probative force of this évidence was not overcome, 
in our opinion, by his unsupported testimony respecting his employ- 
ment prior to the Ist of August. We are therefore constrained to 
hold that he had not become a bona fide wage-earner, such a wage- 
earner as is meant by section 4b, when he committed the acts of bank- 
ruptcy charged against him. 

This conclusion is believed to be in accord with the weight of au- 
thority. Indeed, some décisions go to the extent of holding that the 
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question of exemption dépends upon the status of the insolvent at 
the time his indebtedness to the petitioning creditors was incurred, 
and this view finds support in the standard text-books. In re Wake- 
field (D. C.) 182 Fed. 247; Tiffany v. La Plume Condensed Milk Co. 
(D. C.) 141 Fed. 444; In re Burgin (D. C.) 173 Fed. 726; In re Cren- 
shaw (D. C.) 156 Fed. 638; Loveland on Bankruptcy (4th Ed.) vol. 
1, 269, 270; Collier on Bankruptcy (lOth Ed.) 128. 

[3] The cases cited by the learned District Judge do not appear to 
be of contrary import. They ail turn upon the question whether the 
insolvent was "engaged chiefly in farming," which seems to us quite 
a différent proposition. A farmer is exempt from involuntary pro- 
ceedings, whatever his other interests, if farming is his chief occupa- 
tion ; a wage-earner is exempt only when he actually pursues the call- 
ing which that term describes. The farmer works for himself ; the 
wage-earner is an employé, and this implies service for another which 
is substantially exclusive. This characteristic différence between the 
two classes is clearly recognized in the language of section 4b. We 
think it décisive of this case, because we are convinced, after careful 
study of the record, that Shelhorse had not become a bona fide wage- 
earner when the acts of bankruptcy were committed, and is therefore 
not entitled to exemption. To sustain his plea, under the facts and 
circumstances shown in this case, would subvert the policy of the 
Bankruptcy Act and furnish a précèdent for its easy évasion. 

On the record hère presented we hold that the pétition should hâve 
been granted and Shelhorse adjudged a bankrupt. The decree ap- 
pealed from is, accordingly, reversed, and the case remanded for fur- 
ther proceedings in accordance with this opinion. 

Reversed. 



GENERAL LIGHTERAGE CO. V. HANSEN. 
(Circuit Court of Appeals, Second Circuit. November 2, 1915.) 

No. 42. 

1. Master and Servant <@=>101, 102 — Masteh's Liabilitt for Injuey to 

Servant — Appliances. 

An employer Is requlred to exercise reasonaWe care to fumlsh safe 
appliances as well as a safe place to work. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. |§ 135, 
171, 174, 17S-184, 192; Dec. Dig. ©=3l01, 102.] 

2. Masteb and Servant <©=»212, 286 — Action for Injury to Servant — 

Négligence — Assuiiption of Eisk — Question for Jurt. 

Plaintiff was employed on a lighter of défendant which, because it 
frequently carried packages of acid on deck, liable to leak through the 
hatch cover and damage cargo below, had been fitted with a drip-pan 
running on small wheels on angle-irons fastened to the underslde of 
the fore and aft coamings so that it could be run under the hatch-cover 
when needed and out of the way when not. Sometimes it did not move 
readily, and it was then the custom for some one to step into it and 
start it by pushing. On one occasion, the mate being unaWe to start it, 
plaintiff was ordered to step in with him, and while both were in the 
pan it fell and plaintiff was injured. There was évidence that the 

@=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
228 F.— 32 
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wheels rested on the angle-irons less than half an Inch on each side. 
Seld, that the risk from such construction was uot one assumed by plain- 
tiff, and that whether it constituted négligence on the part of défendant 
was properly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
558, lOOl, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 104&-1050; 
Itec. Dig. <S=»212, 286.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by Charles Hansen against the General Lighterage 
Company. Judgment for plaintifï, and défendant brings error. Af- 
firmed. 

This cause cornes hère upon appeal from a judgment of the District 
Court, Southern District of New York, in favor of défendant in 
error who was plaintiiï below. The action was brought to recover 
damages for Personal injuries; the Employer's Liability Statute is 
not involved, the action being at common law. The jury brought in 
a verdict for the plaintifï. 

Nadal, Jones & Mowton, of New York City (Edward P. Mowton, 
of New York City, of counsel), for plaintiflf in error. 
John C. Robinson, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Plaintifï was employed on defendant's 
steam lighter James L,. Morgan. On her forward deck was a hatch 
about ten feet fore and aft by eight feet across, provided with the 
usual hatch-cover. The vessel was used largely in transporting pack- 
ages of acids from which there was leakage. When such packages 
were stowed on the hatch-cover the leakage would sometimes drip 
into the hold, doing damage to cargo and boat. To remedy this a drip- 
pan was installed under the hatch. This was moveable, being so ar- 
ranged as to slide ofï from under the hatch when it was open and to 
be drawn back under the hatch when it was closed. To each side 
of this drip-pan there were attached three iron wheels two inches in 
diameter, which ran on the horizontal flanges of angle-irons, one angle- 
iron being underneath each fore and aft hatch coaming. Each angle- 
iron track was twice the length of the pan so that the latter could 
slide aft entirely clear of the hatch. When this drip-pan was installed 
it was supposed that because of the sheer and trim of the vessel it 
would always, when free, run aft and clear the hatch; therefore the 
only arrangement for moving the pan was a pièce of rope attached 
to the forward end ; the pan was drawn up by this rope until it was 
under the hatch, whereupon the rope was made fast. After the new 
device was installed it was discovered that it would not always work 
as had been anticipated ; very f requently when the rope was cast ofï 
the pan would not run back by the action of gravity. When this 
happened one of the men had to stand in the pan and placing his 
hands against the coamings, or anything else, which would give him 
a purchase, he pushed the pan with his feet and thus started it out 
from under the hatch. 
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On the day in question, it being necessary to run the pan a£t to clear 
the hatch, one of the men went below and cast off the rope. There- 
upon the mate jumped into the pan from the deck, put his shoulder 
against some barrels and tried to start the pan aft by shoving with 
his feet. The pan did not start, whereupon, as plaintiff testified, the 
captain ordered him to get into the pan and give a hand to push it 
back. He did so and while the two men were thus pushing, the pan 
started to move, when just as it started it slid off the track and fell 
into the hold, carrying the two men with it. The mate was not in- 
jured but the plaintiff sustained a double fracture of the right ankle. 

[ 1 ] There was much discussion on the argument as to whether the 
drip-pan was an "appliance" or a "place to work." It is not necessary 
to décide which it was ; the employer is required to exercise reasonable 
care to furnish a safe appliance as well as a safe place to work. 
This was not an ordinary appliance, like a shovel or a pick, whose 
defects are obvions. It was a structural part of the vessel so arranged 
that whatever defects it might hâve were not appréciable by plaintiff. 
He certainly did not assume the risk of any such hidden defects when 
he stepped into the pan to move it in the way in which it was fre- 
quently moved. Since the verdict was for the plaintiff we must as- 
sume that as to every point where there is conflict of testimony the 
jury has found that the narrative of the witnesses upon whom plain- 
tiff relies is the correct one. 

[2] The jury were instructed as requested by défendant that they 
could not find against défendant unless the plaintiff established that 
the pan or its fastenings were defective and that défendant either had 
actual knowledge of the defects or that the defects had existed for 
such length of time that défendant must be presumed to hâve knowl- 
edge of them. 

The width of the horizontal part of the angle-iron was about two 
inches. There was a dispute as to whether it was beveled off at the 
edge ; and def endant's witness Thomas O'Brian admits it "had a round 
edge." George Thomson says that only half of the tread of the wheels 
rested on the angle-irons that "about half of the wheel projected out- 
side of tlie edge of the angle-iron." The witness Thomas O'Bricin says 
that the roUing surface of each wheel was from five-eighths to seven- 
eighths inches across. If only half of this wheel rested on the angle- 
iron there would be only five-sixteenths to seven-sixteenths inch on 
each side to hold the pan up. If this be so and the edge of the angle- 
iron was rounded, the margin of safety would be extremely slight; 
there would be only a trifle above a quarter-inch support on each side. 
Some unfavorable jar or thrust or twist might overcome so slight a 
support. It seems to us that a jury might fairly find that such a 
margin of safety was too small for reasonably prudent construction. 

Assuming this to be a defect, it was there continuously from the 
day the pan was installed, and défendant might reasonably be charged 
in the knowing of its existence. 

The défendant contends that the plaintiff and the captain were fel- 
low servants and that if the captain was négligent in ordering Hansen 
on to the pan the défendant is not answerable for that négligence. 
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In reply it is sufficient to say that the plaintiff does not rest his right 
of recovery upon the négligence of the captain. It makes no dif- 
férence whether he got on the pan under orders of the captain. He 
got on the pan in the course of his employment and what he did was 
in the performance of his work. There is nothing in the point raised 
that plaintiff was permitted to get before the jury évidence of condi- 
tions subséquent to the accident in relation to the track on vvhich the 
pan ran. The only object of the questions and the only effect of such 
answers as were given was to elicit tlie fact that the parts of the 
structure were still in existence and under defendant's control ; but 
the court expressly charged the jury that failure to produce them was 
not to be taken as a presumption against défendant for any purpose. 

Exception was taken to a part of the charge on the ground that it 
might lead the jury to infer that a corporation défendant is liable for 
the acts of its agents, when an individual would not be liable for the 
acts of his agents. If the colloquial charge were susceptible of any 
such construction, the trial judge abundantly corrected it when his 
attention was called to it by the exception. 

The amount of damages awarded is a matter which this court cannot 
consider. 

Judgment affirmed. 



KOBEETSON BANKING CO. y. CHAMBERLAIN. 

(Circuit Court of Appeals, Fifth Circuit. January 4, 1916. Eehearing 
Denled February 7, 1916.) 

No. 2739. 

1. Bankeuptct <S=»461 — Eeview of Peoceedings — Appeals — Time roB Tak- 

ING Appeal. 

TJnder Bankr. Act July l, 1898, e. 541, § 25a, 30 Stat. 553 (Comp. St. 1913, 
§ 9609), requirlng appeals In bankruptcy proceedings to be taken within 10 
days after the judgment appealed from is rendered, whiere the pétition for 
an appeal aceompanied by an assignment of errors was flled In the Dis- 
trict Court within 10 days from. the date of the decree and was prompt- 
ly presented to a judge having authority to allow the appeal, the allow- 
ance of the appeal three days after such présentation and after the expi- 
ration of the 10 days related back to the date of the application, and the 
appeal was taken In time. 

[Ed. Note. — Por other cases, see Bankruptcy, Cent Dig. §§ 920-923; 
Dec. Dig. iS=>461.] 

2. USUBY <S=>60 USURIOUS CONTBACTS AND TKANSACTIONS SirPULATIONS AS 

10 Payment of Taxes. 

Code Ala. 1907, § 2082, subd. 7, provides that no mortgage on real or 
Personal property to secure the payment of any debt shall be received 
for record unless a privilège tax equal to 15 cents on each ,5100 or portion 
thereof has been paid upon such Instrument before it shall be offered for 
record, such taxes to be paid by the lender. Held., that a provision in a 
mortgage that such privilège tax shall be paid by the mortgagor does not 
render the contract usurlous, as such an agreement does not enable the 
mortgagee to get more than légal interest. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 133; Dec. Dig. 
<S=>60.] 

©sjFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgeats & Indexes 
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Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Harry T. Toulmin, Judge. 

Proceeding between the Robertson Banking Company and Marshall 
E. Chamberlain. From a decree, the Banking Company appeals, Re- 
versed and remanded. 

E. W. Pettus, of Selma, Ala. (Pettus, Fuller & Lapsley, of Selma, 
Ala., on the brief), for appellant. 

George Pegram, of Faunsdale, Ala., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and EOSTER, 
District Judge. 

WALKER, Circuit Judge. [1] The appeal is not subject to be dis- 
missed because the order allowing it was made more than lO days 
after thè making and filing of the decree. The pétition for an appeal, 
accompanied by an assignment of errors, was filed in the District 
Court within 10 days from the date of the decree, and was promptly 
presented to a judge having authority to allow the appeal. This was 
a présentation to the court which made the decree of the application 
for an appeal within the time allowed by the statute; and the order 
allowing the appeal, which was made on the third day after such prés- 
entation, has relation back to the date of the application therefor. 
Bankruptcy Act, § 25a ; Farrar v. Churchill, 135 U. S. 609, 612, 10 
Sup. Ct. 771, 34 L. Ed. 246; Crédit Co. v. Arkansas Central Ry. Co., 
128 U. S. 258, 9 Sup. Ct. 107, 32 L. Ed. 448; 3 Foster's Fédéral Prac- 
tice (4th Ed.) § 508. 

[2] It is apparent that the features of the decree appealed from of 
which complaint is made were largely due to the conclusion stated by 
the district judge in the opinion he rendered that the provision in the 
mortgage to the appellant for the payment by the mortgagors of the 
. privilège tax required by the statute of Alabama (Code of Alabama 
1907, § 2082, subd. 7) to be paid before such an instrument is received 
for record rendered the mortgage contract usurious, with the resuit of 
depriving the mortgagee of the benefits which accrue to a bona fide 
purchaser. That statute provides as f ollows : 

"No mortgage, deed of trust, contract of conditlonal sales, or other In- 
strument In the nature of a mortgage, which is glven to secure the payment 
of any debt which such mortgage, deed of trust, contract of conditlonal sale, 
or other Instruments of like character, shall be executed so as to convey real 
property or any interest in real property or Personal property which is situ- 
ated within this state, shall be received for record unless the following privi- 
lège taxes shall hâve been paid upon such instrument before the same shall 
be ofifered for record, to wit: Upon ail such instruments which are executed 
to secure any indebtedness which shall not exceed one hundred dollars, there 
shall be paid the sum of fifteen cents, and upon ail such instruments, which 
shall be executed to secure an Indebtedness of more than one hundred dol- 
lars there shall be paid the sum of fifteen cents for each one hundred dol- 
lars of said indebtedness or portion thereof, which Is secured by said mort- 
gage, • * * to be paid for by the lender." 

The provision quoted is a revenue measure. Nothing in its terms 
indicates a purpose to deal with the subjects of interest and usury, 
which are governed by sta tûtes previously enacted. Code of Alabama 



502 228 FEDERAL REPORTER 

of 1907, §§ 4619-4625. The Alabama décisions establish the propo- 
sition that there is nothing in the last-mentioned statutes which has 
the effect of rendering a mortgage or other contract for the loan or 
forbearance of money usurious because of the présence in it of a pro- 
vision requiring the borrower to make outlays required to avoid risks 
or for services incident to making the mortgage or other instrument 
evidencing the debt an effective security to the lender for the amount 
of the loan and no more than légal interest thereon. Dubose v. Parker, 
13 Ala. 779; Van Beil v. Fordney, 79 Ala. 76; Harmon v. Lehman, 
Durr & Co., 85 Ala. 379, 5 South. 197, 2 L. R. A. 589; Rapier v. Gulf 
City Co., 77 Ala. 126; Smith v. Bank of Enterprise, 148 Ala. 501, 42 
South. 552; Kinard v. Hill, 154 Ala. 632, 45 South. 60. In the case of 
Dubose V. Parker, supra, the question presented was whether a note for 
the principal amount borrowed, and lawf ul interest, was rendered usuri- 
ous by an independent but contemporaneous paroi contract that the bor- 
rower should pay the state tax on the loan, which was one-fourth of 
1 per cent. The court gave a négative answer to the question. In the 
course of the opinion it was said : 

"The law has deemed it wise • • * to permit the lender to realize as 
profit 8 par cent, per annum for the loan of hls fnnds. By the contract In 
çtuestion, he recelves no more. The payment of the tax upon the loan is 
not very disslmilar from the payment of expenses for conveyances, which 
are usually borne by the borrower." 

This reasoning is applicable to the case at bar. A resuit of the stat- 
ute in question is to make the payment of the tax it imposes a pre- 
requisite to the mortgagee having the benefit which results from the 
recording of his mortgage. A failure to record the mortgage sub- 
jects the interest acquired by the mortgagee to loss or impairment re- 
sulting from conveyances subsequently executed by the mortgagor or 
from the enforcement of liens upon the mortgagor's property other- 
wise subsequently attaching. So far as the mortgagee is concerned, 
the effect of recording his mortgage is to make it a better security than 
it would be if this précaution was omitted. It does not enable him to 
get more than légal interest. The payment of the tax is an incident to 
making the mortgage accomplish its authorized purpose of securing to 
the lender the amount of the loan and légal interest thereon. The 
présence in the statu te in question of its concluding words, "to be paid 
for by the lender," does not make this case materially différent from 
that of Dubose v. Parker. Evidently the state tax on the loan which 
was under considération in that case was leviable against the lender, 
and, in the absence of a contract otherwise providing, was payable by 
him. The court was of opinion that this was not enough to require 
giving to the borrower's agreement to pay that tax the effect of mak- 
ing the loan contract a usurious one. The statute now under consid- 
ération does not f orbid the making of an agreement by a mortgagor to 
pay the tax required to be paid before the mortgage is offered for rec- 
ord. As above suggested, there is nothing in that statute to indicate 
that it was any part of its purpose to deal with the subject of usury. 
We think that we would be withholding from the ruling made in Du- 
bose V. Parker, supra, the Weight which should be accorded to it by. 
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■US in considering the very similar question arising in this case under 
another Alabama statute if we failed to hold that the agreement of the 
mortgagors to pay the tax provided for by that statute did not hâve 
the eiïect of making the mortgage contract usurious. 

It is apparent that the decree appealed from would hâve been ma- 
terially différent from what it is if the district judge had not enter- 
tained the view, expressed in the opinion he rendered, that the mort- 
gage to the appellant was infected with usury. The conclusion is that 
that decree was erroneous. 

It is reversed, and the cause is remanded for further proceedings 
not inconsistent with the conclusion above stated. 



HEAKD V. UNITED STATES. 

DUNN V. SAJMB. 

(Circuit Court of Appeals, Elghth Circuit. NoTember 23, 1915.) 

Nos. 4405, 4406. 

1. Criminal Law <S=>789 — Instkuctions — Keasonable Doubt. 

On a criminal trial, it was errer to charge tliat it was not necessary 
for the government to prove every material allégation beyond a reason- 
able doubt, that it must prove them by évidence satisfactory to the jury, 
but that upon the whole évidence, before the jury could find défendants 
guilty, they must be satisfled of their guilt beyond a reasonable doubt 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1846-1849, 
1851, 1880, 1904-1922, 1960, 196T ; Dec. Dig. <S=5789.] 

2. Ceiminal Law ®=»1059 — Appeal — Réservation of Geounds of Revikw — 

Exceptions. 

Where the court chargea that the government need not prove every 
material allégation beyond a reasonable doubt, that it must prove them 
by évidence satisfactory to the jury, but that upon the whole évidence, 
before the jury could find défendants guilty, they must ba satisfled of 
their guilt beyond a reasonable doubt, an exception to that part of the 
charge "which dispenses with the proof beyond a reasonable doubt of 
every material allégation" was a sufficient exception. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 2671 ; Dec. 
Dig. ©=>1059.] 

S. Ckiminal Law <g=>1086 — Appeai. — Ebcoed — Mattees Peesented fob Re- 

VIEW. 

The record In a criminal case showed in progressive récitals the usual 
and ordinary course of a trial. Immediately following the charge appear- 
ed a colloquy, in which the court Inquired about exceptions, and in response 
counsel for the défense stated that he toolc an exception to a specified 
part of the charge. Further along the record recited that "thereupon the 
jury, after retiring, retumed a verdict of guilty." Helô,, that it suffl- 
ciently appeared that the exception In question was taken at the trial, 
and while the jury were stUl in the box. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2736-2770, 
2772, 2794 ; Dec. Dig. <g=»1086.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Homer Heard and William W. Dunn were convicted of offenses, 
and they bring error. Reversed and remanded. 

(S^sFor other cases see same topic & KBY-NUMBËR in ail Key-Numbered Digests & Indexes 
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George W. Murphy, of Little Rock, Ark. (Edward B. Downie, Doug- 
las Heard, E. L. McHaney, Hoeppner & Young, Robert L. Rogers, 
and John P. Streepey, ail of Little Rock, Ark., on the brief), for plain- 
tiffs in error. 

W. H. Rector, Asst. U. S. Atty., of Little Rock, Ark. (W. H. Mar- 
tin, U. S. Atty., of Hot Springs, Ark., on the brief), for the United 
States. 

Before HOOK and CARLAND, Circuit Judges, and VAN VAL- 
KENBURGH, District Judge. 

HOOK, Circuit Judge. [1] Heard was convicted of stealing from 
a railroad car certain packages of money, being interstate shipments 
by express (Act Feb. 13, 1913, c. 50, 37 Stat. 670 [Comp. St. 1913, §§ 
8603, 8604]), Dunn of aiding and abetting him, and both of a con- 
spiracy with the express messenger to commit the thefts (Pénal Code 
[Act March 4, 1909, c. 321] § 37, 35 Stat. 1096 [Cçmp. St. 1913, § 
10201]). At the trial the court pointed out to the jury the material 
allégations of the indictment and then charged them as follows : 

"Now, gentlemen, It is not necessary for the government to prove every one 
of the material allégations beyond a reasonable doubt. It must prove them 
by évidence satisfactory to you that they are proven; but upon the vrhole 
évidence, before you can flnd them guilty, you must be satlsfied of their guUt 
beyond a reasonable doubt." 

A similar instruction was discussed and held erroneous in Spear 
and Porter v. United States, decided at this term. 

[2] It is urged by the government that a sufficient exception was 
not taken. The record shows that one of the counsel for défendants 
said: 

"I hâve no objection to any part of the charge except that, your honor, 
which dispenses with the proof, beyond a reasonable doubt, of every ma- 
terial allégation. I take an exception to that." 

Manifestly the exception is plain and to the point. 

[3] It is also contended that it does not appear the exception was 
taken before the jury retired. The record shows in progressive ré- 
citals the usual and ordinary course of a trial. Immediately following 
the charge of the court appears a colloquy in which the court asked 
counsel for the government and for défendants whether additional in- 
structions were desired. Upon receiving négative answers, the court 
then inquired about exceptions to the charge given, and in response 
the exception in question was taken with others. Further along the 
record recites that "thereupon the jury, after retiring, returned a ver- 
dict of guilty," etc. We think it sufficiently appears that the excep- 
tion was taken at the trial and while the jury were still in the box. 
New Orléans & Northeastern R. Co. v. Jopes, 142 U. S. 18, 21, 12 
Sup. Ct. 109, 35 L. Ed. 919. 

The other assignments do not merit discussion. Because of the 
error in the charge, the sentences are reversed, and the cause is re- 
manded for a new trial. 
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JAOOBS & DAVIES, Inc., v. ANDEESON, Collecter of Internai Revenue. 
(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 43. 

Intbrnal Revenue ®=>9 — Excise Tax on Corporations — Net Incoste. 

Two civil engineers formed a corporation for the prosecution of thelr 
business, vrith which they entered Into a' contract to dévote their services 
to the business for stated salaries and providing that the net surplus 
profits should also be dlvlded between them on the basis of their stock- 
holding. Held, that the amount so dlvlded could not be consldered as 
compensation for services and as such deducted from the income of the 
corporation as an expense of the business, but that it constltuted net 
profits of the corporation subject to the excise tax imposed by Açt Aug. 
5, 1909, c. 6, § 38, 36 Stat. 112 (Comp. St. 1913, § 6300). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 13- 
28; Dec. Dig. <S=>9.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by Jacobs & Davies, Incorporated, against Charles W. An- 
derson, Collector of Internai Revenue, Second District of New York. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

On writ of error to review a judgment entered March 3, 1915, 
upon a verdict in favor of the défendant pursuant to the direction of 
the court. 

Guthrie, Bangs & Van Sinderen, of New York City (Howard Van 
Sinderen and Thomas C. Curtis, Jr., both of New York City, of coun- 
sel), for plaintiff in error. 

H. Snowden Marshall, U. S. Atty., of New York City (Ben A. 
Matthews, Asst. U. S. Atty., of New York City, of counsel), for 
défendant in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. This action was brought to recover under 
the corporation tax law of 1909 sums aggregating $3,829.29 paid under 
the protest of the plaintiff, as taxes for the years 1909 and 1910. The 
business of the corporation, which was incorporated in April, 1909, is 
civil engineering, which business had previously been carried on by the 
parties individually. Prior to the enactment of the Corporation Tax 
Act of August 5, 1909, the partners entered into^n agreement with 
the corporation to dévote their time and énergies to the corporation 
for a salary of $6,000 to be paid to each. The corporation also agreed 
to pay them on a percentage basis the net surplus profits, as defined 
in the agreement. The sixth clause of the agreement is as follows : 

"In determining the amount of net surplus profits for division and dl.stribu- 
tlon between the parties of the first and second parts under the terms of this 
agreement, the receipts shall be charged wlth the expense of conducting the 
business of the corporation, including said salaries and every share of profits 
which may be paid as compensation for services, except as hereinabove pro- 
vided, and ten per centum of the remaining surplus profits shall be carried 

(S:=>For other cases sae same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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to the crédit of the dividend account, and declared and pald as a dividend on. 
the capital stock of the corporation. The crédit balance which shall then re- 
main will be net surplus profits distributable under the terms of this agree- 
ment as above provided." 

The amounts paid to the partners as "further compensation" was, 
during 1909, $73,136, during 1910, $204,810, and during 1911, $114,- 
986. 

The trial judge held that the parties by a séries of agreettients di- 
vided everything received as profits among themselves as though it 
were a case of partnership and not of corporation assets. They called 
thèse sums "compensation," but the court held that they must be treat- 
ed as income of the corporation. To enable the company to deduct 
thèse amounts it must appear that they were paid as salaries for serv- 
ices actually rendered. If the payments were based upon the stock- 
holdings of the parties, as we think they were, they cannot be con- 
sidered as expenses of administration. They were not compensation, 
because the salaries of both the parties are fully provided for in the 
agreement of April, 1909. It seems plain that they were profits of the 
business and as such were subject to the tax. Their payment did not 
dépend on the services rendered. Whether the stock was distributed 
among a large number of holders or only two, it can hardly be main- 
tained that the amount paid out in dividends should be deducted in 
order to ascertain the amount of the net income of the corporation. 
That must be determined by deducting from the gross amount of the 
income ail ordinary and necessary expenses actually paid within the 
year. The distribution of surplus profits was not an ordinary and 
necessary expense paid in the maintenance and opération of the busi- 
ness. 

The jtidgment is affirmed. 



DELLINGER v. WAITE-THRESHER CO. 

In re PLOYD-SCOTT CO. OF BOSTON. 

(Circuit Court of Appeals, yirst Circuit. December 10, 1915.) 

No. 1146. 

1. Bankedptct 'g=>191 — RiQHTS OF Trustee^Application of State Law. 

The rule applied that the validlty of a lien for rent reserved in an un- 
recorded lease, as against a trustée In bankruptcy, Is governed by the 
local law. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 286, 287, 290, 
351; Dec. Dlg. <®=3l91.] 

2. Bankruptcy ®=>191— Liens— Validity — Rboisteation Within Foub 

MoNTHs Befobe Banebuptct. 

Under the laws of Rhode Island, a lien for rent reserved in a lease is 
good as against creditors, though the lease is not registered, and hence, 
under the provision of Bankr. Act July 1, 1898, c. 541, 30 Stat. 644, as 
amended by Act June 25, 1910, c. 412, 36 Stat. 838, invalldating transfers 
recorded or registered within four months before bankruptcy, if by law 
recording or registering Is required, such a lien is good as against the 

<g=>For other cases see «ame topic & KBY-NUMBER In aU Key-Numbered Dlgoat» & Indexes 
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trustée In baukruptcy, though the lease Is not registered uniJl shortly 
before bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 286, 287, 
290, 351 ; Dec. Dig. 0=>191.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts ; Jas. M. Morton, Judge. 

In the matter of the Floyd-Scott Company of Boston, bankrupt. 
TcTom a decree (224 Ped. 987) allowing a claim of lien by the Waite- 
Thresher Company, Raymond P. Dellinger, trustée, appeals, Affirmed. 

Clarence A. Bames, of Boston, Mass., for appellant. 
Charles W. Littlefield, of Providence, R. L, for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

PUTNAM, Circuit Judge. This case relates to a lease of real es- 
tate in the state of Rhode Island, which contained for the lessor a 
réservation of personal property on the premises, to protect rent which 
might afterwards become due. The lessee went into bankruptcy, but 
failed to record the lease containing the stipulations about the personal 
property referred to until within four months before the filing of 
the pétition in bankruptcy. The trustée claimed that, under the 
amendatory act in bankruptcy of 1910, he thus became entitled as such 
trustée to the personal property in question, free from the alleged 
lien, and after very careful considération, and, indeed, reconsideration, 
and a thorough opinion of the learned judge of the District Court, the 
Personal property was awarded to the lessor. Thereupon the trustée 
in bankruptcy appealed to us. 

[ 1 ] We need add but very little to what has been said in the opin- 
ion of the District Court, which requires no élaboration of authorities 
to establish the proposition that the case is governed by local law, and 
the learned judge of the District Court so held. 

[2] The amendatory bankruptcy statute in the matter referred to 
relates only "to the recording or registering of the transfer, if, by law, 
recording or registering thereof is required." Careful examination of 
the statutes of Rhode Islsmd, and of Groton Manufacturing Company 
v. Gardiner, 11 R. I. 626, settles the fact that the statutory laws of 
Rhode Island, governing this instrument, so far as the alleged rights 
of the lessor are concerned, do not require any registration. That 
réquisition is limited, so far as personal property is concerned, to mort- 
gages. The other provisions for registration are limited to realty ; so 
that there is nothing in the statutes requiring this lease to be recorded, 
so far as this lien is concerned. Also Groton Manufacturing Com- 
pany V. Gardiner establishes the proposition, so familiar to the courts 
of the United States and to some others, that this contract gave the 
lessor an efficient equity, good against gênerai creditors or a trustée 
in bankruptcy, as was held by the learned judge of the District Court 
in this case. It is true, as stated by the learned counsel for the trus- 
tée, that "the lease itself is voidable" for want of registry; and he 
claims that this renders ail the terms of it voidable, although only 
incidental to leasing. This is an inconceivable proposition in law, 
because the lack of recording an instrument on an occasion of this 
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kind imperils only the rights of the purchaser, die lessee, or the mort- 
gagee ; so that, even if the recording statute did apply hère, the lack 
of record would be effective only in a reverse direction from that 
which the trustée insists on. 

The decree of the District Court is affirmed, with interest, and the 
costs of appeal are awarded the appellee. 

Supplemental Opinion. 
Since this case was announced, substantially the same questions came 
before the Court of Appeals and the Suprême Court in Bailey v. Baker 
Ice Machine Company/ per opinion announced November 29, 1915, 
and also in the Court of Appeals in 209 Fed. 603. The circumstances 
were not altogether the same ; but tlie rules laid down by the Suprême 
Court were sufficiently broad to cover and approve the results reached 
by us in every particular. In neither case was there any obligation 
on the part of the creditor to record the instrument in question, so 
that in any event the time of recording the instrument was entirely 
an unimportant matter. Lawyers learn the rules touching thèse mat- 
ters in the district of Maine, where, for more than two générations, 
the arrangements hâve been known as "Holmes notes"; and there 
seems to the bar to be no necessity for a long discussion in référence 
to them. 



OWENS V. FARMERS' BANK OF ABBEIVILLB. 

(Circuit Court of Appeals, Fourth Circuit. December 17, 1915.) 

No. 1393. 

Bankbuptcy ®=>306 — ^Appbai^ — Eevibw — Questions of Fact. 

In an action by a trustée in bankruptcy to set aside an alleged prefer- 
entlal transfer made within four montlig prier to bankruptcy, whether 
the transférée had knowledge or reasonable cause to beliere that the 
transferror was Insolvent at the time of the transfer was a question of 
fact, and the flndlng of the référée and District Judge \¥ould not be dls- 
turbed, in the absence of a prépondérance of opposlng proof. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=306.] 

Appeal from the District Court of the United States for the Eastern 
District of South Carolina, at Charleston, in Bankruptcy; Henry A. 
Middleton Smith, Judge. 

Action by Robert S. Owens, trustée in bankruptcy of the estate of 
the Abbeville Lumber Company, against the Farmers' Bank of Abbe- 
ville. From a decree for défendant, plaintiff appeals. Affirmed. 

J. M. Nickles, of Abbeville, S. C, for appellant. 
William P. Greene, of Abbeville, S. C, for appellee. 

Before KNAPP and WOODS, Circuit Judges, and DAYTON, Dis- 
trict Judge. 

PER CURIAM. The référée found as a conclusion of fact that the 
appellee bank had no knowledge or reasonable cause to believe that 

€=5For other cases aee same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
'239 V. S. 268, 36 Sup. Ct. BO, 60 L. Ed. — . 
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the lumber company was insolvent when, on September 8, 1914, and 
within four months prior to its bankruptcy, it transferred to the bank 
a certain $1,000 note to apply upon or as security for a pre-existing 
debt. Accordingly he reported that the proceeds of the note, which 
had matured in the meantime and been paid into court, should be 
turned over to the bank. His report was approved and confirmed by 
the court below, and the trustée in bankruptcy thereupon brought this 
appeal. 

The question presented is purely one of fact, and we are not per- 
suaded that it has been erroneously decided. It appears to be true, 
as the appellant contends, that the particular facts testified to by the 
witnesses are undisputed; but it does not follow, and we cannot agrée, 
that thèse facts are so convincing or of such probative force as to 
furnish no support for the inferences drawn by the référée and the 
learned District Judge. On the contrary, a careful review of the tes- 
timony satisfies us that there was at least a fair probability, taking ail 
the circumstances into account, that the bank had no reasonable cause 
to believe, when the note in question was transferred, that the lumber 
company was insolvent, or that the transaction would give the bank 
an unlawful préférence over other creditors. Certainly there is no 
such prépondérance of opposing proof as to warrant a reversai by 
this court on the controlling question of fact. 

The decree appealed from must therefore be affirmed. 



O'EOURKE ENGINEERING CONST. CO. v. FOUNDATION Oa 

(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 17. 

Patents ig=»328 — Validitt and Infeingkment — Foundation Construction. 
The O'Eourke patent, No. 678,581, for Improvements in subterranean 
or subaqueous dam or foundation construction, claim 2, whicli covers "a 
plurality of caissons having removable and registering doors or wall 
sections in adjacent walls and having their adjacent walls seeured to- 
gether close to said removable doors or wall sections," was not antici- 
pated, discloses patentable invention, and is entitled to a libéral con- 
struction ; also, held infringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the O'Rourke Engineering Construction Company 
against the Foundation Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

On appeal from a decree of the District Court for the Souther» 
District of New York holding valid and infringed claim 2 of Letters 
Patent No. 678,581 granted July 16, 1901, to John F. O'Rourke for 
improvements in subterranean or subaqueous dam or foundation con- 
struction. Claims 1 and 6 which were in controversy in the District 

fi=»Por other cases see same topic à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Court were held invalid, but the complainant has taken no appeal from 
the ruling of the court as to thèse daims. 

C. C. Linthicum and D. Anthony Usina, both of New York City, 
for appellant. 

William A. Redding and William B. Greeley, both of New York 
City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The invention relates to the construction, 
below the surface, of walls, either water resisting simply or adapted 
as foundations to support the weight of superimposed structures. As 
thèse structures, particularly in lower Manhattan, are of steel and 
stone and are carried to a great height, it is manifest that the founda- 
tions, in order to support the immense weight imposed upon them, 
must be carried to a correspondingly great depth, often as low as sixty 
or seventy feet below the level of the street, until hardpan is reached. 
It is often necessary to carry the foundations into the hardpan or to 
the rock below the water-bearing strata. In order to do this work 
a. pneumatic caisson is used. The working chamber of the caisson 
is a bottomless box with sides and roof air-tight and when in opéra- 
tion with suffîcient air pressure to prevent water and quicksand from 
entering the interior under the cutting edge. In this way the lives of 
the workmen in the working chamber are made as safe as so danger- 
ous an occupation will permit. The invention is intended principally 
for use in the construction of tall buildings and large piers but it is 
useful whenever it is desired to form, at considérable depth below the 
surface, a continuons wall or dam for the purpose of retaining earth 
or excluding the water of water-bearing strata. This is true whether 
or not it is also desired to support the weight of superimposed struc- 
tures. The inventor says: 

"The work of construction Is carried on In suitable caissons, wliich may be 
placed one after anotber, that portion of the dam or foundation which is 
formed in one caisson belng connected through the adjoining ends or walls 
of the caisson with that portion Of the wall whlch Is bullt in the adjoining 
caisson in such a manner as to make the two portions substantially intégral, 
so that the whole dam or foundation when completed shall be practicaUy con- 
tinuous from end to end, no joints being left through which water may flnd 
its way from one side to the other." 

The claim now in issue is as f ollows : 

"2. A plurality of caissons havlng removable and registerlng doors or wall- 
sections in adjacent walls, and having their adjacent walls secured together 
close to said removable doors or wall-sections." 

We hâve seldom been confronted with such incomplète, obscure and 
unsatisfactory drawings and descriptions as those of the patent in 
suit. Figure 4 of the drawings is the one which is supposed to illus- 
trate the structure described in claim 2. The most important of ail 
the détails, namely the bolts which draw and hold the adjacent walls 
together are not indicated either by letter or figure, and other draw- 
ings are equally obscure. We are, however, convinced that the struc- 
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ture of the claim as explained by counsel and experts shows an im- 
provement over those of the prior art and adds important éléments of 
safety and durability in the construction of buildings requiring deep 
foundations. The old method of forcing packing between the blocks 
or piers of concrète or masonry to exclude the présence of water or 
quicksand was to pack the spaces between a row of piers with clay 
rammed into the joints or by driving piles between them. Thèse meth- 
ods were unsatisfactory when the piers were sunk to a great depth. 
In short, O'Rourke proposed to unité the concrète piers theretofore in 
use into one continuous wall of concrète so that the water on the out- 
side could not seep through into the deep cellar within. It is unneces- 
sary to attempt a further description of the invention as the diagrams 
attached to the appellee's brief make the construction of the claim 
sufficiently plain and are much more satisfactory than anything found 
in the patent. 

What O'Rourke sought to accomplish, so far as claim two is con- 
cerned, was the connection of separate piers of concrète into a con- 
tinuous water-tight wall, the piers being constructed by sinking cais- 
sons from the surface and excavating the earth below them. With 
this connection made and a homogeneous barrier constructed, quick- 
sand and water can be excluded from the foundations and cellars of 
large buildings and from the piers of bridges. 

It seems to be generally accepted by counsel and by the court below 
that the best référence produced by the appellant is the article in the 
Engineering Record describing the construction of the foundations 
of the Commercial Cable building. Does this article disclose beyond 
a reasonable doubt a plurality of caissons having removable and regis-^ 
tering doors in adjacent walls with adjacent walls secured together 
close to the removable doors ? We are compelled to answer this ques- 
tion in the négative. With the claim in issue before us it is easy to 
see how a skilled engineer could with little difïiculty transform the 
Cable structure into the O'Rourke structure, but it is equally clear 
that the article in the Engineering Record does not show the cpntinu- 
ous homogeneous wall of the patent and we are persuaded that it 
required something more than the skill of the calling to transform the 
earlier into the later structure. The argument that the continuous wall 
or dam- of O'Rourke is there shown is based wholly on conjecture. 
The drawings do not show it, but do in fact show the direct con- 
trary. Figure 23 which is a plan view of the Cable structure, seems 
to show a space between the piers. What the article in the Record 
actually does show it is not necessary to discuss in détail after we 
are fully convinced that it does not show, beyond a reasonable doubt, 
the structure of the claim in controversy. An inventer, seeing the 
Cable foundations, would perceive the importance of fîlling in the 
spaces between the piers with concrète, a skilled mechanic would not. 

We agrée with Judge Hand that nothing in the record invalidâtes 
the claim in controversy. We think infringement of claim 2 is clearly 
shown. The claim is entitled to a libéral construction and one which 
gives the patentée the benefit of his contribution to the art. The claim 
is in plain language and unless it is distorted from its obvious mean- 
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ing, when considered in connection with the description and drawings, 
there can be no doubt that the défendant infringes. Its structures and 
method of procédure are well illustrated by the drawings at pages 
221-225 of the record, which are conveniently arrangea in juxta- 
position at the end of the appellee's brief. The éléments of the claim 
are: 

First: A plurality of caissons having removable and registering 
doors or wall sections in adjacent walls. 

Second: Having their adjacent walls secured together close to said 
removable doors. 

There can be no doubt that the défendant used the flrst élément. 
It seeks to hâve the claim limited to "wall sections which are easily 
détachable without destruction." The difficulty with this construction 
is that there is nothing in the description to warrant it. The inventor 
was not required to limit his claim in a manner so unnecessary and 
there is nothing to indicate that he intended so to do. This is made 
clear by the opinion of the District Court as foUows : 

"I cannot think that because the ends were chopped out they were not re- 
movable. Agreeing that the parts so chopped were not 'doors,' it seems to me 
golng very far to say that they were not 'wall-sections.' The défendant dld 
not, it Is true, go about the construction in the easiest way, but they got ail 
the beneflt of the structure, and they indubitably dld remove the wall opposite 
the 'halfmoons.' Since the claim should not be limited in the methods by 
which the removability is to be accomplished, it would be an easy way to 
steal away its heart to use It In a somewhat inconvénient way." 

It is unnecessary to add further to the opinions of Judge Hand. 
We hâve not discussed claims 1 and 6 for the reason that they are 
not properly before us on this appeal. 
The decree of the District Court is affirmed with costs, 



KLATJDER-WELDON DYEING MACH. CO. v. GII.ES et aL 

(Clrcnit Court of Appeals, Second Circuit. November 0, 1915.) 

No. 135. 

Patents <®=»328 — Validité and Infringement — Yaen-Dteino- Machines. 
The Weldon patents. No. 659,906, for a yarn-dyeing machiné, claim 
1, as limited by its language and the prior art, and No. 645,698 for a 
mercerizing apparatus claims 1 and 2, also relating to dyelng machines, 
held not infringed on the showing made for preliminary injunction. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

Suit in equity by the Klauder- Weldon Dyeing Machine Company 
against John H. Giles and another. From an order granting a pre- 
liminary injunction, défendants appeal. Rêver sed. 

For opinion below, see 224 Fed. 515. 

This cause cornes hère upon appeal granting, preliminary injunction 
in a suit for the alleged infringement of two letters patent. The pat- 

^ssFor other cases see same toplc & KEY-NUMBHR in ail Key-Numbered Digeats & Indexe* 
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ents are No. 645,698 granted March 20, 1900, to Léonard Weldon 
for an apparatus for mercerizing, etc.; and No. 659,906, granted 
October 16, 1900, to the same patentée for a yam-dyeing machine. 
The opinion of Judge Ray will be found in 224 Fed. 515. 

A. D. Salinger, of New York City (C J. Hefïernan, of Amster- 
dam, N. Y., of counsel), for appellants. 

Duell, Warfield & Duell, of New York City (F. P. Warfield and 
H. S. Duell, both of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. This is not a suit for unfair compéti- 
tion and we cannot see that, even if certain charges of unfair con- 
duct which are made against the défendants be sustained by the proofs, 
there is any sufficient reason shown for holding that a particular de- 
vice infringes the claims of a patent, when a study of the patent and 
of the device leads to a différent conclusion. 

In dyeing yarn, the skeins are immersed in a bath. The violent 
ebuUition of the bath causes the fibers to mat together and greatly de- 
creases the value of the dyed product. Êach skein is, therefore, hung 
over two sticks located a sufficient distance f rom each other, the skein 
being stretched between them. Following the séquence of the argu- 
ments, the second patent (659,906) will be first considered. It de- 
scribes two inventions, one of thèse deals with certain détails of the 
dye tub and steam supply, which are not hère involved. The other 
deals with a method for increasing or diminishing the distance between 
outer and inner yarn-sticks, whereby the yarn is stretched to a greater 
or less extent. The prior art effected this (as does the patent and as 
does the défendant) by fixing the outer sticks between one pair of 
wheels and the inner sticks between another pair of wheels of sraaller 
diameter and then moving one pair of wheels, or the other pair, or 
both pairs, till the skein of yarn is sufficiently stretched, and then lock- 
ing the wheels against furÂer relative movement. The patentée thus 
describes this part of his invention: 

"To provide means for Increasing or deereaslng the distance between the 
sticks that carry the skeins to aceommodate skeins varying in length or to 
tlghten the skeins after they are placed In position upon the sticks, I place 
the bearings for the Inner circular séries of sticks upon rings E È loosely 
journaled in the anns of the large wheels C G or spiders, or on wheels 
loosely journaled on the spider-shaft, and provide means to move or rotate 
thèse rings or wheels, and thus rotate ail the bearings at once on each ring 
toward or from the outer mates or sticks D. Said adjustable rings are held 
loosely in place by small angular pièces & 6, etc., secured upon the inner faces 
of the arms of the large wheels. A lever H is pivoted upon a bar li, extend- 
ing between two spokes on each large wheel, and is provided with a small 
Slot l to reeeive a pin L. Near and upon the outer end of said lever is a 
spring-bolt d, which is adapted to engage a curved rack e on a bar /, also 
secured to and Connecting the two spokes together. When it is desired to 
revolve one of the rings in either direction, it is only necessary to raise the 
boit d and turn the lever H on its pivot to one side or the other and re- 
lease the boit to engage the rack and to hold the lever and ring in the requir- 
ed position." 

228 F.— 33 
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The daim reads: 

"In a rotary dyelng machine, the combinatlon wlth the dye-tub, of a pair 
of wheels mounted on a shaft to tum in bearings on the dye-tub, an outer and 
Inner circular séries of sticks to hold the skeins, the inner séries of sticks 
having bearings for their ends in revoluble adjustable parts, a lever connected 
with eaeh of the parts to revolve the same, a boit on the lever, and a raçk to 
engage the boit secured upon each of the wheels, as set forth." 

Means for tightening or loosening the stretch by révolution of the 
wheels relativèly to each other and for holding the wheels against fur- 
ther révolution were old. AU that the patentée shows is one method of 
effecting this relative motion between the two pairs of wheels and their 
subséquent locking^ His method is set forth specifically in détail, 
and his daim is limited by its language to those détails of the struc- 
ture. There is nothing in the record to indicate that the daim should 
be construed as being broader than he bas made it. Down to and in- 
cluding the words "in revoluble adjustable parts" the device of the 
daim is old. Weldon's contribution to the art is "a lever connected 
with each of the parts to revolve the same ; a boit on the lever ; and 
a rack to engage the boit secured upon each of the wheels, as set 
forth." 

In defendant's device there is a short rack on each inner wheel, each 
rack meshing with a pinion. The two pinions are mounted on a cross- 
shaft extending across the machine and having bearings in the spider 
arms of the outer wheels. The rotation of this shaft (through the 
pinions and short racks) turns the inner wheels relativèly to the outer 
wheels to tighten or loosen the stretch of the yarn between the sticks. 
The shaft is rotated by a worm-wheel on the shaft, which meshes with 
a worm on a rod. The rod is mounted on one of the spiders of one 
of the outer wheels and extends radially outward beyond said outer 
wheel. It has a squared end and is turned by a removable wrench. 
When the rod is not being manually turned by the wrench the worm 
and worm wheel gear remain in position, thus locking the inner wheels 
against révolution. 

The resuit accomplished is the same as that obtained by the levers, 
racks and bolts of the patent, but the means are différent and not 
covered by the text of the claims. We are satisfied that the daim is 
not inf ringed unless it be given a very broad range of équivalents, to 
which, upon this record, it is not entitled. 

In the other patent No. 645,698 the patentée states that his inven- 
tion consists in the combination with the dye-tub, of a réel consti- 
tuted by a pair of large wheels fixed on a revoluble shaft, revoluble 
removable sticks between the outer rims of the wheels, a pair of 
smaller wheels loosely mounted on the said shaft between the large 
wheels, revoluble removable sticks between the outer rims of the 
small wheels, means to rotate the said réel, gearing mounted on the 
large wheels and àdapted to rotate the small wheels relativèly to the 
large wheels when the large wheels are rotated, and suitable means 
to regulate or control said relative movement of the parts. Else- 
where in the description it is stated that when the large wheels are 
revolved in a certain direction varions engagements of specified parts 
are brought about, as a resuit of which the smaller wheels revolve 
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iti the opposite direction or relatively to the révolution o£ the large 
wheels. 
The daims relied on are: 

"1. The combination with the dye-tub, of a shaft, a pair of large wheels 
on the shaft carrying a séries of yam-stlcks, a pair of smaller wheels on 
the shaft between the large wheels carrying the second séries of yarn-sticks, 
and means for revolving the said small wheels slmultaneously In one direction 
and relatively to the révolution of the large wheels, as set forth." 

"2. The combination wlth the dye-tub, of a shaft, a pair of large wheels on 
the shaft carrying a séries of yarn-sticks, a pair of smaller wheels on the 
shaft between the large wheels carrying the second séries of yarn-sticks, 
means for revolvlng the said smaU wheels slmultaneously in one direction 
while the large wheels are jotated In' the opposite direction, and means to 
arrest the relative movement of the wheels during the continued révolution 
of said wheels, as set forth." 

We do not think it necessary to quote further f rom the spécifications 
or to elaborate.the détails of the structure. It seems to us very clear 
that the description and claims call for a device for changing the 
length of spacing between outer and inner yarn-sticks, when the ma- 
chine is in opération; the actual révolution of the large wheels in 
one direction automatically causing a simultaneous révolution of the 
smaller wheels in the opposite direction. The structure is complicated 
and apparently lacks usefulness — it is asserted that in the fifteen years 
which hâve elapsed since the patent was issued no such machine hâs 
ever been made — ^but that "change of spacing during opération" was 
an essential élément seems entirely clear. Defendant's device has no 
such feature, its change of spacing is made when the apparatus is at 
rest. It does not infringe. 

Order reversed with costs. 



FOUNDATION CO. T. O'ROURKB ENGINEERING CONST. CO. 
(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 100. 

1. Patents <S=328 — VALiniTT and Infbingement — Pnetjmatic Caissons. 

The Moran patents. No. 759,388, claims 1 and 6, and No. 759,389, claims 
2, 4, 7, and 9, both patents being for improvements in pneumatic caissons, 
held valid and infringed. Claim 6 of the latter patent held not infrlnged. 

2. Patents <@=»328 — Validitt and Infbingement — Shaftinq for Caissons. 

The Moran & Doty patents, No. 828,761 and No. 828,861, both for im- 
provements in shafting for caissons, held valid and infrlnged. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

Suit in equity by the Foundation Company against the O'Rourke 
Engineering Construction Company. Decree for complainant, and de- 
fendant appeals. Affirmed. 

On appeal from a decree which held valid and infringed claims 1 
and 6 of patent No. 759,388 granted to D. E. Moran, May 10, 1904, 

@=3For other cases eee same topic & KEY-NUMBER In ail Key-Numbered Oigests & Indexes 
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for improvements in pneumatic caissons, and daims 2, 4, 6, 7, and 9 
of patent No. 759,389, granted to the same inventer for similar im- 
provements. 

The District Court also held valid and infringed claims 1, 2, 4, 5, 

6, 7, 10, and 11 of patent No. 828,761, granted August 14, 1906, for 
improvements in caissons to Moran '& Doty, and also claims 1, 4, 5, 

7, 9, 17, 18, and 19 of patent No. 828,861 for improvements in shafting 
for caissons granted to the same inventors. 

D. Anthony Usina, of New York City, for appellant. 
William A. Redding and William B. Greeley, both of New York 
City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

PER CURIAM. [1,2] Judge Hunt has made a clear statement of 
the improvements covered by the claims in issue and a careful analysis 
of the varions défenses and alleged anticipations urged by the appel- 
lant. We agrée with him except as to claim 6 of No. 759,389. This 
claim as originally inserted was as follows: "A caisson having a 
cutting edge of masonry." After the trial, but prior to the iînal sub- 
mission of the case, the plaintifï filed a disclaimer which limited this 
claim to concrète, so that it read : "A caisson having a cutting edge 
of concrète." It is not contended that the alleged infringing structure 
has a cutting edge of concrète. AU that counsel for the plaintifiE asserts 
in this particular is that "the cutting edge of the Walker-Lispenard 
caissons is backed solidly by concrète and its face half concrète and 
half iron." In other words, the contention is that a cutting edge half 
iron and half concrète is a cutting edge of concrète. We are unable 
to agrée with this contention, as the claim is expressly limited to a 
cutting edge of concrète. 

The decree is affirmed, with costs, but with half costs only as to 
patent No. 759,389, 



EQUITABLE TETJST CO. OF NEW YORK v. GREAT SHOSHONE & TWIN 
FALLS WATER POWER CO. et aL 

(District Court, D. Idaho, S. D. November 17, 1915.) 

No. 526. 

1. COEPOEATIONS <@=482 MOBTGAGES FOEECLOSUBE AMOUNT OF INDEBTED- 

NESS. 

The trustée under a corporate deed of trust securing bonds is not en- 
titled to foreclose the deed o£ trust for the full amount of the bonds 
certifled by it, where ail of the bonds hâve not been put into circulation, 
as a bond does not become an obligation of a debtor until it is issued. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. 0=482.] 

2. CoBPOKATioNS ®=3470 — Bonds — Liability — "Issued." 

A corporate bond is "issued," so as to become an obligation of the Com- 
pany, ouly when a third party acquires some right or interest therein, 
and, while there need not be an absolute sale, and the bond is issued 

®=>For other cases sea same topio & ICEY-NUMBBK m ail Key-Numbered Digests & Indeies 
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when put out as collatéral, there must be an aliénation of some interest 
therein, or ttie création of some lien tliereon. 

[Ed. Note. — For otlier cases, see Corporations, Dec. Dig. <S=»470. 

For otlier définitions, see Words and Phrases, First and Second Séries, 
Issue.] 

8. Corporations <S=»482 — Moetgages — Fobeclostjri; — Bueden or Pboof. 

While a trustée, suing to foreclose a corporate deed of trust securing an 
issue of bonds, need not show to whom bonds hâve been issued or by 
whom they are held, he has the burden of showing how many hâve been 
Issued and are outstanding. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. ®=482.] 

4. COBPOEATIONS <g=5482 — MOBTaAGES — FoEBCLOSUBE — ISSUB. 

While It would seem that, in a suit to foreclose a corporate deed of 
trust, the question whether bondholders are the absolute owners thereof 
or hold them as collatéral may be raised and litigated prior to the de- 
cree of foreclosure and sale, where the corporation was making no dé- 
fense, and, being insolvent, had no expectation of avoiding a sale or 
causing a rédemption to be made therefrom, this question would be 
reserved until the distribution of the proceeds of the sale; appropriate 
qualifications and provisions guarding against injustice and against préju- 
dice to rights wUch might otherwise be foreelosed belng included In the 
deeree. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. ®=>482.] 

5. CORPOBATIONS <@=>482 — MOBTGAGES FoEECLOSURE DiSTBIBUTION OV PBO- 

CEEDS. 

On the distribution of the proceeds of a sale upon the foreclosure o£ 
a corporate deed of trust, one holding secured bonds as collatéral security 
cannot demand an amount in excess of the actual Indebtedness due him. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888; Dec. Dig. <g=482.] 

6. OOEPOKATIONS ®=>482 — MOBTGAQES — RlGHT Oï GENERAL CbEDITOBS TO At- 

TACK MOETGAGE. 

While a gênerai credltor without an interest in or a lien upon mort- 
gaged property of a corporation cannob intervene In a foreclosure suit 
or challenge the sufEclency of tbe mortgage, where, in a .creditor's suit 
brought long before the institution of the foreclosure suit, a receiver was 
appointed of the mortgagor's property and the claims of gênerai credi- 
tors were offered, allowed, and flled as valid, subsisting claims, such credi- 
tors could intervene and challenge the validity of the mortgage, as the 
appointment of the receiver placed the property in the custody of the 
law and prevented them from acqulrlng spécifie liens by means of attach- 
ment or exécution. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. §§ 1870, 1877- 
1888; Dec. Dig. ®=»482.] 

7. OoEPOEATioNS <S=477 — MoBTGAGEs — Chattel Moetgages — Statutobt Pro- 

visions — ^"Pebsonal Property." 

The property of a public service corporation devoted to the public 
service, such as the franchises and water rights of a power company, 
its generators, dynamos, switchboards, and other articles of equipment 
constituting essentlal parts of its generating, transmitting, and distribut- 
ing System, as well as tools, implements, materials, teams, and convey- 
ances necessary for the maintenance, repair, and opération of Its system, 
are not to be regarded as "Personal property" within chattel mortgage 
statutes but as constituting part of a single indissoluble unit ; and hence 
a mortgage covering such property and the real estate of the corporation 
was not Ineffective as to such property because of noncompliance with 

©=^For otlier cases see aame toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexea 
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Eev. Codes Idaho, § 3408, maklng mortgages of Personal property vold 
unless accompanied by an affldavlt of good falth. 

[Ed. Note.— For other cases, see Corporations, Cent Dlg. §§ 1857-1863, 
1865-1869; Dec. Dlg. <S=>477. 

For other définitions, see Words and Phrases, First and Second Séries, 
Personal Property.] 

8. COBPOEATIONB ©=5477 — MoETQAQES — ChATTEL MOBTGAGES — STATUTOET 

Provisions. 

Supplies, materlals, and tools In excess of the corporation's présent 
needs, bills or accounts receivable, cash on hand or In bank, stocks of 
merchandise Intended for sale to the public in the ordinary course of 
retail business, the capital stock of another corporation, a public ferry, 
and such articles of personalty as did not form constituent parts of the 
System and were not presently necessary to Its maintenance and opéra- 
tion, were not withln the opération of this raie, and where Bev. Codes 
Idaho, § 3408, was not complled wlth the mortgage was Ineflfective as to 
such property as agalnst other creditors. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. §§ 1857-1863, 
1865-1869; Dec. Dlg. <S=»477.] 

In Equity. Suit by the Equitable Trust Company of New York, 
as trustée under deeds of trust made by the Great Shoshone & Twin 
Falls Water Power Company, against the Great Shoshone & Twin 
Falls Water Power Company and others. Decree for complainant 
in accordance with the opinion. 

Murray, Prentice & Howland, of New York City, and Sullivan & 
Sullivan and Richards & Haga, ail of Boise, Idaho, for complainant. 

P. B. Carter, of Boise, Idaho, for défendant Great Shoshone & 
Twin Falls Water Power Co. 

James H. Wise, of Twin Falls, Idaho, for défendant Hahn. 

S. H. Hays, of Boise, Idaho, for receiver. 

Karl Paine, of Boise, Idaho, for défendant Towle. 

Martin & Camero'n and Alfred A. Fraser, ail of Boise, Idaho, for 
intervening creditors. 

DIETRICH, District Judge. [1-5] Two gênerai questions are pre- 
sented: (1) For what amount is the plaintifï entitled to foreclose? and 
(2) upon what property? That bonds of the face value of $2,230,000 
were duly certified, and later issued for value, and are now outstand- 
ing, is admitted. It is further admitted that no part of the principal 
thereof has been paid, and no interest subséquent to the coupons ma- 
turing May 1, 1914. Thèse facts constitute a prima facie showing 
of an indebtedness of $2,230,000, besides interest thereon at the rate 
of 5 per cent, from May 1, 1914. Upon the other hand, there is évi- 
dence tending to show, and sufficient, I am inclined to think, upon 
which to base a finding, tliat nearly ail of the bonds were issued, not 
absolutely, but as collatéral only. There being no compétent évidence 
that the collatéral character of the holding has changed to absolute 
ownership, the question presented is whether an unqualified decree 
should go for the fuU face value of the bonds. At the oral argument 
it was urged that it was the right and duty of a trustée to foreclose 
for the full amotmt of the bonds which it has certified, regardless of 

®=sFor other cases see aame topio & KEY-NUMBER In ail Key-Numtered Digests & Indexes 
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the question whether or not the debtor has put them into circulation. 
No authorities hâve been cited in support of this view, and being una- 
ble to- apprecjate the reasoning upon which it is based I must décline 
to accept it. A bond does not become an obligation of the debtor 
until it is issued, and it is issued when, and only when, a third party 
acquires some right or interest therein. True, there need not be an 
absolute sale ; a bond is issued as well when it is put out as collatéral. 
But to be issued there must be an aliénation of some interest therein 
or the création of some lien thereon. While the trustée is not bound 
to show to whom bonds hâve been issued, or by whom they are pres- 
ently held, it must assume the burden of showing how many hâve 
been issued and are outstanding, for the aggregate of the outstanding 
bonds is the measure of its maximum recovery. 

The real, and as it seems to me the only serions, question upon this 
branch of the case is whether the capacity in which outstanding bonds 
are held may be made an issue prior to decree and sale. The trustée 
says no, and directs my attention to certain cases, which, while tend- 
ing to support its view, are seemingly far from being conclusive. It 
is to be noted that it is not a question merely of what presumptions 
may be indulged, or of the burden of proof, or the weight of évidence. 
If the trustee's contention is sound, it is incompétent for the debtor 
to raise such an issue at ail, and évidence ofïered by it to show that 
bonds were issued only as collatéral, and that the amount for which 
they are held is less than their face, is not receivable. Nor is it a 
question of the character or amount of the relief to which the col- 
latéral holder is entitled. Upon the one hand the trustée concèdes 
that upon the distribution of the proceeds of sale the collatéral holder 
cannot demand an amount in excess of the actual indebtedness due 
him; and upon the other hand it is doubtless true that up to the 
amount of such claim, and until it is fully discharged, he is entitled 
to share ratably with other bondholders upon the basis, not of the 
amount of his claim, but of the face value of the bonds. But if of- 
fered by the debtor can the issue touching the just amount of the col- 
latéral claim be ignored? There are logical and practical objections 
of the most serions character to the trustee's position. It hère prays 
for a judicial détermination of the amount of the indebtedness se- 
cured by the trust deed and for a sale of the property to pay the 
same. Admittedly the maximum of the debtor's obligation, where its 
bonds are held as collatéral only, to secure notes which it has exe- 
cuted, is the face of the notes, and not of the bonds. How, then, can 
the court by its decree déclare that the amount due is the full face 
of the bonds? 

It is urged that the matter can be controlled upon the distribution 
of the proceeds of sale; but, aside from the illogical aspect of such 
procédure, suppose the debtor desires to avoid a sale, and is able to 
raise the amount of money it actually owes, but no more, within the 
period usually granted to it under the practice, before a sale can be 
made. Is it to be permitted to discharge its just obligation and thus 
save its property? And, if so, how, in the face of the decree, is the 
amount of the actual indebtedness to be ascertained? Are the con- 



520 228 FEDERAL EBPOETER 

ditions at such a time any more favorable for the détermination of 
the issue than they were before the entry of a decree? The parties 
before the court are the same. The pertinency of thèse inquiries is 
emphasized by portions of complainant's prayer. Referring to the 
supplemental bill, where the relief sought is more comprehensively 
and particularly stated, we find that it prays : 

"Tbat the court find and adjudge that the principal of the sald bonds Issued 
and outstandlng as alleged in the bill of complalnt herein, in the amount of 
32,230,000, is due and payable," etc. 

And again: 

"That an account be had and taken of the bonds, interest coupons, and In- 
terest secured by sald deed of trust and supplemental mortgages, and the 
amount due thereon, with the names of the lawf ul holders or owners thereof , 
be ascertained ; that an account be taken of ail property of every kind con- 
veyed or pledged by sald deed of trust and supplemental mortgages or 
Intended so to be, whether acquired before or after the exécution and de- 
livery thereof." 

And again: 

"That the défendant, Great Shoshone & Twln Palis Water Power Company, 
and William T. Wallaee as receiver of its property, may be decreed to pay, 
withln a short time to be flxed by the court, to the holders of the bondsi and 
coupons secured by said deed of trust and supplemental mortgages, or to your 
orator as trustée for sald holders, the principal amount of said bonds and 
the defaulted Interest thereon," etc. 

Again, upon what basis is rédemption from sale to be made if 
the property goes to sale? And is there to be a personal judgment over, 
for the entire différence between the face of the bonds and the pro- 
ceeds of the sale, pursuant to the usual provision of a foreclosure de- 
cree? If so, manifestly the debtor will thus be adjudged to pay in 
excess of the amount of its actual debt. 

While leaning toward the view that the issue may properly be pre- 
sented and tried at this juncture of the proceeding, I am under the 
circumstances disposed to yield to the plaintiff's suggestion that it 
be reserved, with the understanding that the decree shall contain 
appropriate qualifications and provisions guarding against injustice 
and against préjudice to rights which might otherwise be foreclosed. 
The debtor is making no défense, and, being insolvent, it is quite ap- 
parent that it bas no expectation of either avoiding the sale or causing 
a rédemption to be made therefrom. Hence no serious practical dif- 
ficulties need be anticipated. 

[6] The second question arises out of the fact that the trust deed, 
which, under the laws of the state, is to be deemed a mortgage, is ex- 
ecuted with the formalities only of a real estate mortgage, and is with- 
out certain requirements for, and is not recorded as, a chattel mort- 
gage. By intervening créditera and by the receiver it is urged that 
as to the personal property which the instrument purports to cover, 
it is void ; or perhaps, speaking more accurately, it is to that extent 
ineffective as against the claims of other creditors. In support of 
this view reliance is placed upon section 3408 of the Idaho Revised 
Codes, which déclares that: 
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"A mortgage of Personal property is vold as against creditors of the mort- 
gagor * * * unless * * * It Is accompanied by the affldavit of the 
moitgagor that it is made in good faith," etc. 

Admittedly no such affidavit was attached to or accompanies the 
trust deed. Against this défense the first point raised by the plain- 
tiff is that neither the intervening creditors nor the receiver is corn- 
petent to interpose it. The argument is that the receiver stands in 
the shoes of the debtor, and can assert no défense unavailable to it, 
and that the instrument, being undoubtedly valid as between the mort- 
gagee and the mortgagor, is valid as between the mortgagee and the 
receiver, and further that the intervening creditors having no judg- 
ment or other lien upon, or interest in, any of the property, are with- 
out standing as parties, and cannot be heard to question the validity 
of the mortgage. It must be conceded that as a rule a gênerai créd- 
iter without interest in or a lien upon mortgaged property cannot in- 
tervene in a foreclosure suit or challenge the sufficiency of the mort- 
gage. But hère, it is to be observed, a creditors' suit was brought 
long before the institution of the foreclosure suit, and a receiver was 
appointed therein to take charge of ail of the mortgagor's property. 
In that suit the claims of thèse creditors were ofïered, allowed, and 
filed as valid subsisting claims against the estate. In Chemical Na- 
tional Bank V. Armstrong, 59 Fed. 372, 375, 8 C. C. A. 155, 28 L. 
R. A. 231, where a receiver had been appointed to take charge of the 
assets of an insolvent bank, Judge Taft, delivering the opinion of the 
court, said: 

"It is manifest that it would utterly defeat the object of the Banking Act 
If, after the suspension, the assets remained subject to levy, exécution, or 
attachment, and tlaerefore that the passing of the assets into the hands of the 
receiver removes ail the property of the bank from llability to process to se- 
cure satisfaction of judgments. Bank v. Colby, 21 Wall. 609 [22 L. Ed. 687]. 
The right which a creditor of the bank had before suspension of levying an 
exécution to satisfy his judgment is gone, and for it is substituted a flxed and 
definite interest in the assets as a security for the payment of his debt, 
which it is the purpose of the Banking Act to reduce to money, and apply 
on his debt, with ail convenient speed." 

Referring to this case, the Suprême Court of the United States, 
speaking through Mr. Chief Justice Fuller, in Merrill v. Bank, 173 
U. S. 131, 136, 19 Sup. Ct. 360, 362 (43 L. Ed. 640), said: 

"This was in accordance with the décision of the Circuit Court of Appeals 
for the Sixth Circuit, in Chemical National Bank v. Armstrong, 59 Fed. 372, 
8 C. C. A. 155, 28 L. E. A. 231 ; Mr. Justice Brown and Circuit Judges Taft 
and Lurton, composing the court. The opinion was delivered by Judge Taft, 
and discusses the question on principle with a fuU citation of the authorities. 
We concur with that court in the proposition that assets of an insolvent 
debtor are held under insolvency proceedings in trust for the beneflt of ail his 
creditors, and that a creditor, on proof of his claim, acquires a vested interest 
in the trust fund." 

Recognizing the same principle, the Suprême Court of California, 
in Ruggles v. Cannedy, 127 Cal. 290, 53 Pac. 911, 59 Pac. 827, 46 
L. R. A. 371, gave it spécifie application to conditions analogous to 
those hère presented. It is there said: 

"In this case the creditors had not obtained judgments against the mort- 
gagor, nor indeed had they instituted any proceedings against him at the time 



522 228 FEDERAL REPORTEE 

he was adjudged an Insolvent. After that juagment, by force of the Insol- 
vency act Itself, they were prevented from resorting to any proceeding In law 
or equity for such purpose. They were limited to the présentation of claims 
in the insolvency court. This they did, and when those claims were allowed 
and approved the questions involved in them became res adjudicata. The 
présentation, allowance, and approval of the elaim, while not in strictness a 
judginent, had much of the force and efCect of a judgment, and was the only 
thing in the nature of a judgment which creditors so situated could obtain. 
For the purpose of enforcing their rights against fraudulent or void acts of 
the insolvent, It is the équivalent of a judgment. Eoan v. Winn, 93 Mo. 503 
[4 S. W. 736]." 

Only by giving effect to such prînciple can great injustice be avoid- 
ed, for otherwise, at the suggestion and with the encouragement of 
the trustée, a gênerai creditor could bring such a suit as was hère 
brought, and secure the appointment of a receiver, and the property 
having thus been placed in custodia legis, other gênerai creditors would 
be prevented from acquiring spécifie liens thereon through the levy 
of attachment or exécution process, with the resuit that they would be 
disabled from attacking an invalid mortgage, while the trustée, tak- 
ing advantage of their disability, could rest secure until, upon the 
mattirity of its right to foreclose, it could appropriate the entire prop- 
erty to the discharge of its claim, notwithstanding the defect in its 
mortgage. It will therefore be held that the creditors were properly 
permitted to intervene, and that they hâve an interest which entitles 
them to challenge the mortgage. 

[7, 8] The further contention is made by the trustée that the pro- 
visions of the chattel mortgage statutes of the state are not applica- 
ble to property such as is hère involved, for the reason that while some 
of it, considered separately, falls within the définition of personal 
property, it is ail to be deemed a single indissoluble unit, because of 
its necessary relation to the public purpose to which it is devoted. 
Within certain limits the view finds support in Hammock v. Farmers' 
Loan & Trust Co., 105 U. S. 11, 26 L. Ed. 1111, and Farmers' Loan 
& Trust Co. V. Détroit, etc., R. R. Co. (C. C.) 71 Fed. 29. See, also, 
Jones on Corporate Bonds and Mortgages (3d Ed.) § 137 et seq. 
While this is not a railroad property, it is devoted to the public serv- 
ice, and I am inclined to think is subject to the same considérations 
which were regarded as controlling in thèse cases; in the absence of 
a décision of the Suprême Court of the state to the contrary, I shall 
therefore apply the principle which they establish to the détermina- 
tion of the issue hère. It may be added that the décisions of the state 
courts, where there are no controlling statutes, are wanting in harmony, 
with the weight probably against the view hère adopted. 

Complying with the suggestion made at the hearing, counsel for the 
interveners hâve incorporated in their brief a schedule in which spe- 
cifically or generally they hâve inventoried what they deem to be Per- 
sonal property. By section 3054 of the Idaho Revised Codes real 
property or real estate is defined as embracing lands, mining claims, 
possessory rights to lands, ditch and water rights, and everything af- 
fixed or appurtenant to lands. Under this définition it is not appar- 
ent how the several water rights included in the list can be held to 
be Personal property. But, however tliat may be, they clearly fall 
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within the principle of the Hammock Case. So also do franchises, 
and such items as generators, dynamos, switchboards, and other arti- 
cles of equipment constituting essential parts of the mortgagor's gen- 
erating, transmitting, and distributing system; also tools, implements, 
and materials, teams and conveyances, presently necessary for the 
maintenance, repair, and opération of the system. 

The principle, however, does not extend to supplies, materials, and 
tools in excess of présent needs; to bills or accounts receivable; to 
cash on hand or bank balances ; to stocks of merchandise which are 
intended for sale to the public in the ordinary course of retail busi- 
ness; and apparently not to the capital stock of the Jérôme Water- 
works Company, or to the public ferry at Shoshone Falls ; nor, gen- 
erally speaking, to such articles of personalty as do not form con- 
stituent parts of the system, or are not presently necessary to its 
maintenance and opération — as to ail of which the claims of the in- 
terveners will be recognized as being superior to the lien of the mort- 
gage. The other property will be sold as a single parcel, but thèse 
items upon which it is held the creditors hâve a superior lien will be 
sold separately. Either party may, upon notice, introduce further 
évidence, at a date to be stated in the notice, prior to December 10, 
1915, for the purpose of more complet ely identifying the property 
embraced in this latter class. 



HOWARD et al. v. LINNHAVEN ORCHARD CO. et aL 

(District Court, D. Oregon. December 13, 1913.) 

No. 6882. 

1. Vendob and Puechabee <S=3337 — Remédies of Pubchasee — Lien fob Pub- 

CHASE Money. 

A vendee under a contract for the purchase of real property bas a 
lien on sucli property for the amount of the purchase price paid by him. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. g§ 
985-990 ; Dec. Dig. <S=»337.] 

2. Vendob and Puechaseb <©=j337 — ^Actions bt Pubchasee — Constbtjction 

OF Complaint. 

A complaint alleged that eaeh of the complainants had contracted 
with one of the défendants, a corporation, for the purchase of a tract 
of land constituting part of a larger tract; that the corporation agreed 
to plant the tracts to trees for orchard purposes, and eultivate them 
for five years, and at the end of that time convey the tracts free from 
Incumbrances ; that it had virtually abandoned the Project and was 
unable to carry out its obligations and would be unable to convey an 
unincumbered title ; that each of the complainants had paid sums therein 
specified on thelr contracts; that the corporation was permittlng un- 
founded and extravagant claims to be asserted against it and judg- 
ment liens to be secured to the irréparable injury of complainants ; that 
it owed unsecured indebtedness to a considérable amount inferlor in 
right to the claims of complainants ; that, on account of the failure of 
considération and the corporation's inability to convey a good tltle, the 
purchasers had each been damaged in the amount of their payments ; that, 
on account of the facts, the complainants had refused to make further 

^=>For other cases see eame topic & KBY-NUMBKR in ail Key-Numbered Digests & Indexes 
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payments and had resclnded thelr contracts, and on aecount of such re- 
fusai the corporation had attempted to déclare the contracts and the 
payments thereon forfeited; that complainants had équitable liens on 
the tracts for the amounts pald. It sought a recovery of the amounts 
pald and a decree impressing a lien therefor on the land. Held, that the 
purpose of the complalnt was to recover back the purcliase money as for 
a breach of contract, and to impress the property with a lien, and not, as 
claimed, to rescind the contracts ; there being no prayer for a reseission. 
[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
985-990; Dec. Dig. <S=337.] 

3. Vendor and Pukchasbb <g=123 — Actions bt Pukchaseb — Nature of Ac- 

tions. 

If the suit was one to rescind the contract, the cause was nevertheless 
équitable, and complainants would not be relegated to an action at law, 
though not entitled to a lien for the money paid. 

[Ed. Note.— For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
221-227 ; Dec. Dig. <®==>123.] 

4. Courts ©=328 — United States Courts — Jubisdiction — Amount in Con- 

teovebsy. 

A corporation owning a large body of land, pursuant to a common 
soheme or Project, contracted to sell small tracts to various purchasers 
by contracts similar and largely identieal, under which it was to plant 
and cultivate the tracts for five years. It became unable to carry out 
its obligations and was permitting Judgments to be obtained and would 
be unable to convey a good title, whereupon the purchasers sued to re- 
cover payments on the purchase price, to impress the land wlth a lien 
therefor, to hâve a receiver appointed, and to wind up the corporation's 
alïairs. The corporation had given mortgages covering some of the 
tracts, some of which were covered by more than one mortgage. The 
amount sought to be recovered by each complainant was less than $3,000. 
Held that, where the only ground for invoking fédéral cognizance was 
diversity of citizenship, a fédéral court had no jurisdiction, as the con- 
tracts with the various purchasers were completely severable and wholly 
Independent, and the amounts involved could not be aggregated to confer 
jurisdiction on a fédéral court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 890-896; Dec. 
Dig. <S=5>328.] 

In Equity. Suit by W. I. Howard and others against the Unnhaven 
Orchard Company and others. On order to show cause why receiver 
should not be appointed and on motion to dismiss the complaint. Mo- 
tion to dismiss allowed, and show cause ordered vacated. 

The complainants, 25 in number, sue to Impress a vendee's lien, each upon 
a separate tract or parcel of land for the amount advanced thereon, under 
separate contracts for purchase; It being alleged that the vendor has falled 
to comply with the terms of each contract on its part, and hence that the 
purchaser has the légal right to recover from It the amount of money advanced 
upon such purchase, and to hâve the amount Impressed as a lien upon the 
land descrlbed in the contract. 

The controversy grows out of a project entered upon by the Linnhaven 
Orchard Company, whereby the Company, representing that it was the 
owner of about 2,500 acres of land, entered into separate and several con- 
tracts of sale with divers persons, whereby it agreed for a money considéra- 
tion, payable In installments, to sell to the purchasers specified smaller tracts 
of Its holdings, to plant the same to trees for orchard purposes, and to cul- 
tivate and keep the trees In growing condition for the period of five years, 
and at the end of that time to make conveyance, free from ail Incumbrances. 
According to the complalnt, the company has falled In its venture, and Is 

^=»Far other cases see same toplc & KEY-NUMBEE in ail Key-Numbered Digests & Indexes 
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unable to carry out its obligations imposed by its contracts of sale, and is In, 
such a condition that it is, and will be at thé end of the flre-year period, 
unable to convey a fee-siniple unincumbered tltle. The complaining pur- 
chasers hâve paid sums running from $300 to $2,400 upon their contraets, and 
it is for tbe amounts so paid that they seek a recovery and a decree impress- 
ing the land contracted for with the amount of the recovery. 

It is alleged in the complaint, among other things, that each of the com- 
plainants entered into a contract with the Linnhaven Orehard Company for 
the purchase of a tract of land within said Linnhaven tracts, as thereinafter 
mentioned. Then follows a list of purchasers, giving the name of the pur- 
chaser, the tract contracted for, the date of the contract, the purchase price, 
and the amount paid. It Is then further alleged: 

"That défendant Linnhaven Orehard Company has virtually abandoned 
its orehard Project and has ceased to exert any effort to protect or préserve 
its assets and properties, and is permlttlng unfounded and extravagant claims 
to be asserted against it and judgment liens to be secured against its proper- 
ties, without objection or défense, to the irréparable Injury of complainants ; 
that complainants are informed and believe that the défendant Linnhaven 
Orehard Company owes unsecured indebtedness to a considérable amount, but 
complainants allège that sucb unsecured indebtedness is largely subséquent 
and inferior in right to the claims of the complainants ; that said Linnhaven 
Orehard Company has no assets in addition to said land, except billa re- 
ceivable upon which there could be realized not to exceed five thousand 
dollars ($5,000)." 

After setting forth the particulars in whlch the orehard company has 
failed to perform the stipulations of the contracts on its part, the complaint 
continues: 

"On aceount of the failure of said considération, and on account of the 
inability of said défendant to convey a good unincumbered title to the re- 
spective purchasers for the land described in their respective contracts, each 
of said purchasers has been damaged in the amount of their payments upon 
said tracts, as above set forth and alleged. That on account of the failure of 
said Linnhaven Orehard Company to comply with the terms of said contracts 
with the said purchasers as aforesaid, and on account of Its inability to con- 
vey a good title as aforesaid, each of said complainants has refused to make 
further payments upon his or her said contract and has rescinded the same; 
and on account of the refusai of said complainants to make said payments 
upon said contracts, said défendant Linnhaven Orehard Company has wrong- 
fully attempted to déclare said contracts and the moneys paid thereon for- 
feited. That by reason of the premises, said complainants hâve équitable 
liens upon said tracts for the amounts paid by said complainants upon the 
same pursuant to said contracts." 

And finally the necessity for wlndlng up the afCalrs of the orehard 
company and the appointment of a receiver is averred. 

A number of mortgage-lien claimants are made parties défendant, Some, 
but not ail, of the mortgages cover some of the tracts Involved, and some 
tracts are covered by more than one of the mortgages. 

The défendants having been directed to show cause why a receiver should 
not be appointed, the cause came on for hearing upon such order, and upon 
a motion to dismIss the complaint. 

Veazie, McCourt & Veazie, of Portland, Or., and S. M. Endicott 
and W. C. Winslow, both of Salem, Or., for complainants. 

Hewitt & Sox, Dan Johnston, Weatherford '& Weatherford, and 
Hill & Marks, ail of Albany, Or., and Roscoe P. Hurst, of Portland, 
Or., for défendants. 

WOLVERTON, District Judge (after stating the facts as above). 
It was submitted that plaintiffs' right of action, whatever they had, was 
légal and not équitable. This upon the hypothesis that the true theory 
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of the complaint is that the plaintiffs hâve rescindée! theîr contracts, 
and that, having rescinded, they could only hâve their actions at law 
to recover back what they had paid on their contract priée. 

[1] According to the great weight of authority, a vendee is vested 
with a lien for the amount of the purchase price paid upon a contract 
for the purchase of real property. By an équitable conversion, the 
purchaser becomes the owner of the lànd contracted for (équitable 
though his title may be), while the vendor retains the légal title, but in 
trust for the purchaser. Every advancement of purchase money in- 
creases the vendee's interest in the realty purchased, and there is no 
just reason why the vendee's right to a lien is not just as strong as 
that of the vendor. The principle upon which such a lien is founded 
is the same in either case. Elterman v. Hyman, 192 N. Y. 113, 84 
N. E. 937, 127 Am. St. Rep. 862, 15 Ann. Cas. 819. 

[2] While it is averred by the complaint that each of the purchaser s 
has been damaged, and each has rescinded his or her contract, the com- 
plainants nevertheless claim an équitable lien, and pray that it be 
foreclosed and the property sold to satisfy their respective demands. 
There is no efifort to hâve the court rescind the contracts. If such a 
purpose were in the mind of the pleader, he would certainly hâve 
asked for it in his prayer. This he has not donc. Looking through 
the entire complaint, I am impressed that its true purpose and intend- 
ment is to recover back the purchase money for a breach of the con- 
tract and to impress the property with a lien for the amount of the 
recovery. 

In this view the case of Davis v. Rosenzweig Realty Operating Co., 
192 N. Y. 128, 84 N. E. 943, 20 L. R. A. (N. S.) 175, 127 Am. St. 
Rep. 890, is without application. 

[3] But if the case at bar is one for rescinding the contract, the 
cause is équitable nevertheless, and plaintiffs would not be relegated 
to an action at law, although they might not be entitled to a lien for 
the money paid. See case last cited. 

[4] The cause, however, must be dismissed for want of jurisdic- 
tion in a fédéral court to entertain it. The demand of no single one 
of the complainants equals $3,000, and, as the ground for invoking 
fédéral cognizance is diversity of citizenship, the amount in contro- 
versy becomes jurisdictional. The contracts of purchase entered into 
by complainants with the Linnhaven Qrchard Company are several 
and distinct, and wholly independent one from the other. That is to 
say, each purchaser has contracted for a distinct tract or parcel of 
land, in which no other purchaser has an interest, and the terms of 
his contract relate to himself wholly, and are not interdependent in 
any particular upon any conditions of the contract of purchase of any 
other purchaser, so that each contract may be wholly performed aîvd 
wholly executed by the parties to it without in any way affecting any 
other contract or any conditions imposed upon any other purchaser. 
True it is that the orchard company is the common vendor, and has 
contracted to sell by a common scheme or project, to dispose of a large 
body of land, and the form of contracts is similar, and we may say 
largely identical ; but this does not detract from the complète severa- 
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bility and wholly independent character of the contracts. The land 
contracted to be sold comprises ail the interest the purchaser ob- 
tained or was to obtain in the larger tract, and the sale of other tracts 
from the larger tract was in no way made dépendent upon the interest 
acquired by the individual purchasers under their contracts. So that, 
from any viewpoint, the severability of the individual contracts one 
from the other is complète and independent, not in the least nor in 
any way interdependent. 

Nor does the fact that some of thèse tracts hâve been mortgaged by 
the Company, and some more than once, and that lands of the orchard 
Company not contracted to be sold hâve also been mortgaged, with the 
mortgages in some instances overlapping some of the tracts under con- 
tract for sale, change or modif y the severable character of the contracts 
themselves. Nor do such facts afiford ground for uniting the causes 
of action in the sensé that the amounts involved may be aggregated 
for conferring jurisdiction on a fédéral court. It may be convenient 
to unité ail the causes of action for the purpose of marshaling the as- 
sets. But this does not signify, as each individual suing singly and 
separately may bring in necessary and proper parties for properly 
and adequately marshaling ail the assets essential to determining the 
rights and interests pertaining to their individual purchases and the 
priorities relating thereto, or they might intervene in suits instituted 
for the foreclosure of thèse mortgages, for the purpose of setting forth 
their interests and having appropriate assets marshaled accordingly. 
The gênerai rule applicable is stated by Mr. Hughes (Hughes, Fed. 
Procédure, 233) thus: 

"Where tliere Is more than one plaintifif, if the interests of the plaintiffs are 
joint, and not several, the entire amount will be taken Into considération in 
determining the jurisdiction; but if their interests are several, and they 
hâve merely joined for convenience in bringing the suit, then the amounts 
due to the dlfCerent plaintiffs cannot be joined for the purpose of conferring 
jurisdiction." 

It is so stated by Mr. Justice Bradley in Clay v. Field, 138 U. S. 
,464, 479, 11 Sup. Ct. 419, 425 [34 L. Ed. 1044]. After alluding to 
several cases from the Suprême Court, he says: 

"The gênerai principle observed in ail is that if several persons be joined 
In a suit in equity or admiralty, and hâve a common and undivided interest, 
though separable as between themselves, the amount of their joint claim or 
liability will be the test of jurisdiction; but where their interests are dis- 
tinct, and they are joined for the sake of convenience only, and because they 
form a class of parties whose rights or liabilities arose out of the same 
transaction, or hâve relation to a common fund or mass of property sought 
to be admlnistered, such distinct demanda or liabilities cannot be aggregated 
together for the purpose of giving this court jurisdiction by appeal, but each 
must stand or fall by itself alone." 

This was a case where the question of jurisdiction arose on appeal, 
but the rule is the same where jurisdiction is sought in a fédéral court 
of original cognizance. Thus it was said in Walter v. Northeastern 
Railroad Co., 147 U. S. 370, 373, 13 Sup. Ct. 348, 349 [37 L. Ed. 206] : 

"It is well settled in this court that when two or more plaintiffs, having 
several interests, unité for the convenience of lltlgatlon in a single suit, it 
can only be sustained in the court of original jurisdiction, or on appeal In 
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thls court, as to those whose clalms exceed the Jurlsdictlonal amount ; and 
that when two or more défendants are sued by tbe same plalntiff in one suit 
the test of jurisdiction is the joint or several character of the liability to 
the plaintiff." 

See, also, Wheless v. St. Louis et al., 180 U. S. 379, 21 Sup. Ct. 
402, 45 L. Ed. 583. 

The Walter Case was a suit by the railroad company to enjoin dis- 
tinct assessments in several counties, and the Wheless Case a suit by 
lot owners to enjoin street assessments against distinct lots severally 
owned by the plaintiffs ; and it was held in each instance that the sev- 
eral demands could not be aggregated for the purpose of giving the 
court jurisdiction. If such be the rule (and it is so adjudged) as it 
relates to a class "whose rights or liabilities arose out of the same 
transaction, or hâve relation to a common fund or mass of property 
sought to be administered," how much more cogent would be its ap- 
plication where, as in the présent case, the rights not only arose out 
of entirely separate and distinct transactions, but hâve no relation 
whatever to any common fund or mass of property to be administered. 

The motion to dismiss must be allowed, and likewise the show cause 
order will be vacated. 



CONSOLIDATED INTERSTATE CALLAHAN MINING CD. v. CALLAHAN 

MINING CO. et al. 

(District Court, D. Idaho, N. D. October 9, 1915.) 

No. 628. 

1. COBPOBATIONS ©=5398 — WHO mat REPEESENT — DiSPUTED ELECTION OF Dl- 

RBCTORS. 

Directors of a corporation, whose élection was duly certifled and who 
are in aetual control of its afïairs, although the valldlty of tbeir élection 
is disputed, must, until the question has becn adjudicated by a compé- 
tent tribunal, be recognized as its directors for tbe purposes of a removal 
of a suit brought against it in a state court. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1592-1594; 
Dec. Dig. (S=>398.] 

2. Eemoval op Causes (g=42 — Actions Removable — Local Suits. 

A suit in a state court by stockholders against a forelgn minlng corpo- 
ration, whose property is situated within the state and fédéral district, in 
wbicb plaintiffs allège the invalidlty of the élection of the acting directors 
and seek to take the property out of their coutrol through tbe appointing 
of a receiver, and which is in effect one to détermine rights between rival 
groups of stockholders, is a suit to enforce a elaim to property, of which 
the fédéral court isi given jurisdiction by Judicial Code (Act March 3, 
1911, c. 231) § 57, 315 Stat. 1102 (Comp. St. 1913, § 1039), where the other 
jurisdictlonal facts are présent, and Is removable by the défendant 
corporation. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 85; 
Dec. Dig. ®=»42.] 

Ancillary proceeding for an injunction by the Consolidated Inter- 
aiate Callahan Mining Company against the Callahan Mining Company 
and others. Pétition granted. 

€;=5For other casea see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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John H. Wourms, of Boise, Idaho, Joseph McCarthy, of Spokane, 
Wash., Cotton, Neukom & Colton, of Duluth, Minn., and Graves, Kizer 
& Graves, of Spokane, Wash., for plaintiff. 

M. A. Folsom, of Spokane, Wash., John P. Gray, of Cœur d'Alêne, 
Idaho, and James E. Gyde, of Wallace, Idaho, for défendants. 

DIETRICH, District Judge. This is an ancillary proceeding, 
brought by the petitioner, hereinafter called the Mining Company, to 
restrain the défendants from further prosecuting a suit in the state 
court against the petitioner, upon the ground that the court has lost 
jurisdiction of the cause by reason of its removal to this court. The 
pétition for removal was filed by the Mining Company, named as the 
défendant in that suit, together with numerous individuals constituting 
two rival groups of stockholders, each claiming to be the regularly 
elected board of directors. In Traction Company v. Mining Company, 
196 U. S. 239, 25 Sup. Ct. 251, 49 L. Ed. 462, and Donovan v. Wells 
Fargo & Co., 169 Fed. 363, 94 C. C. A. 609, 22 L. R. A. (N. S.) 1250, 
may be found a statement of the gênerai principles under which the 
issue is to be adjudged. They are so well settled that it is unnecessary 
to discuss them hère. 

In the principal suit, which was brought by two stockholders of the 
Mining Company, it is shown that there is a question whether certain 
of the individual défendants therein named were elected directors of 
the company at an élection held in Duluth, Minn., on the 16th day of 
August, 1915, or whether the other individual défendants were so elect- 
ed. The élection of one group was certified by the inspectors of élec- 
tion, and it is this group which is in control of the machinery and prop- 
erty of the corporation, and has possession of its records and seal. The 
plaintiffs, espousing the cause of the other group, set forth that those 
in control are either interested in, or are unduly friendly with, another 
corporation, the Metals Company; that they secured their élection by 
unlawful means, and that, because of the élection controversy and the 
impending struggle for possession and control, the corporate business, 
which involves the opération of a large and profitable zinc mine, will 
suffer irréparable in jury, unless the court takes possession through a 
receiver. The prayer is that a receiver be appointed to take over and 
manage the entire business until the resuit of the élection can be deter- 
mined by a compétent tribunal, and that thereupon the property and 
records be turned over to those who shall be held to hâve been duly 
elected. There is also a prayer that the resuit of the élection be de- 
termined by the court in which the action was brought. 

The Mining Company was organized under, and exists by virtue of, 
the laws of the state of Arizona. The élection in question was, as al- 
ready stated, held in Minnesota. None of the directors certified by the 
inspectors réside in Idaho, and no one of them has been served with 
process or has appeared in the suit. The other group, assuming to act 
upon behalf of the Mining Company, procured counsel to enter its ap- 
pearance and to co-operate with the plaintiffs in securing the appoint- 
ment of a receiver, and forthwith a receiver was appointed, without 
notice to the remaining individual défendants. Thereupon the di- 
228 F.— 34 
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rectors, whose élection had been certified, and who are in fact in con- 
trol of the corporate business, caused the Mining Company to pétition 
for the removal of the suit to this court, upon the ground that the com- 
plaint présents a separable controversy between it and the plaintiffs. 
Upon that assumption there doubtless exist the requisite diversity of 
citizenship and jurisdictional amount in dispute. Only one of the 
plaintiffs, however, is a résident of this district, and, as we hâve al- 
ready seen, the Mining Company is a nonresident, and therefore, un- 
der the rule of Smith v. Lyon, 133 U. S. 315, 10 Sup. Ct. 303, 33 L. 
Ed. 635, Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 
264, and In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 
904, 14 Ann. Cas. 1164, it is conceded that the cause is not removable 
to this court over the objection of the nonresident plaintiff, unless it 
f ails within one of the provisions of section 57 of the j udicial Code ; 
that is, unless it is a suit "to enforce * * * claim to * * * 
real or personal property within" this district. And counsel apparent- 
ly agrée that this is the principal, if not the only real, question for dis- 
cussion. 

[1] True, it is suggested in the brief for the respondents that the 
Mining Company, having appeared, as we hâve already explained, and 
joined in the pétition for a receiver, thus submitted itself to the juris- 
diction of the state court, and therefore its pétition for removal came 
too late. The point was not seriously pressed at the argument, and it 
may be summarily disposed of. For présent purposes the allégations 
of the pétition for removal must, under familiar principles, be deemed 
to be true, and upon the showing therein made the appearance was 
unauthorized. Until otherwise determined by a compétent tribunal, 
the directors whose élection was certified in due form, and who are in 
the actual control of the company's affairs, must be recognized as its 
directors. Their élection may be voidable, but it was not void, and the 
question cannot be adjudicated upon a pétition for removal. Hence 
for the time being the presumption of the regularity of the certificate 
of élection must be deemed to be conclusive. Beard v. Beard, 66 Or. 
512, 133 Pac. 797, 134 Pac. 1196. 

[2] Turning now to the real question, does the issue between the 
plaintiff and the défendant company involve a "claim" to real or Per- 
sonal property, within the meaning of the statutory provision quoted? 
It will be borne in mind that the primary purpose of the statute was 
to enable fédéral courts to acquire jurisdiction of the persons of non- 
resident parties whose présence might be necessary to an adjudication 
of local actions touching the status of property within the district, in 
cases depending for fédéral jurisdiction upon diversity of citizenship. 
By implication it has been held to create an exception to the statu- 
tory rule, applicable to this gênerai class of cases, requiring that they 
be brought in the district of the résidence of one of the parties. Now, 
when we consider its primary purpose and the comprehensive terms in 
which it is couched, I am inclined to think it should receive a libéral 
construction, with a view to giving effect to the législative intent. 
Otherwise, a party having a local cause of action clearly falling with- 
in fédéral jurisdiction could not prosecute it in a fédéral court, for 
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the reason that he could not bring his adversary into the only court 
having jurisdiction of the subject-matter. Logically it foUows that 
in considering its secondary purpose it must hâve the same construc- 
tion. It is as broad for one purpose as it is for the other. In every 
case where it authorizes the constructive service of process it neces- 
sarily opérâtes to create an exception to the gênerai rule of the venue 
of actions. If, therefore, the issue between the plaintifïs and the 
défendant afïects real or personal property within this district, and 
involves the status thereof in such a manner that, if the défendant 
could not be found in the district, it could be proceeded against upon 
constructive service, then the objection to the venue is without merit. 

A search of the books has discovered no decided case which impress- 
es me as being controUing, or even highly persuasive. With a measure 
of confidence the petitioner cites Schultz v. Diehl, 217 U. S. 594, 30 
Sup. Ct. 694, 54 L. Ed. 896, Schultz v. Gold Mines Co. (C. C.) 158 Fed. 
337, East Tennessee Co. v. Atlanta Co. (C. C.) 49 Fed. 608, 15 L. R. 
A. 109, State National Bank v. Syndicate Co. (C. C.) 178 Fed. 360, 
Brown v. Pegram (C. C.) 143 Fed. 701, Texas Co. v. Oil Co., 194 Fed. 
1, 114 C. C. A. 21, and Jewett v. Trust Co. (C. C.) 45 Fed. 801. And the 
respondents cite Ladew v. Tennessee Copper Co., 218 U. S. 357, 31 
Sup. Ct. 81, 54 L. Ed. 1069, Jones v. Gould (C. C.) 149 Fed. 153, and 
Central Trust Co. v. McGeorge, 151 U. S. 129, 14 Sup. Ct. 286, 38 L. 
Ed. 98. But, as I read thèse cases, they are ail easily distinguishable in 
their facts. 

If we now pass to an analysis of the complaint in the state court, 
what do we find? The Mining Company holds the légal title to, and 
has possession, and presumptively is entitled to continue in the pos- 
session and control, of a valuable mine in this district, which, it may 
be added, constitutes substantially ail of the corporate assets. This 
property it holds for the use and benefit of its creditors and stock- 
holders, but, subject to the obligations of this trust, it is vested with 
full proprietary power; neither creditors nor stockholders hâve the 
right to inf ringe upon its eicclusive possession. The plaintifïs, as stock- 
holders, hâve an équitable interest in, or claim to, the property, which, 
by this suit, they seek to protect against what they conceive to be an 
impending danger arising out of the alleged inability or incompetency 
of the corporation to discharge the duties of its trust. They do not sue 
upon behalf of the corporation or ail other stockholders, but they bring 
the action in their own right, and thereby seek to change the status of 
the property. They would wrest it from its présent possession and 
control, where the majority of the stockholders hâve chosen to put it, 
and place the management thereof in other hands. It is as if the béné- 
ficiai ownership of real estate, the title to which, and the right to its 
management and control, were vested in a trustée for certain purposes, 
came into court alleging the incompetency of the trustée and prayed 
for his discharge and the appointment of another in his place. 

The interests of the corporation are adverse to those of the plain- 
tifïs. The issue between them involves the status of property within 
this district. The corporation claims the right to remain in the pos- 
session and control, and this claim the plaintifïs directly challenge. 
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To be sure, the source and nature of the plaintiffs' interests in the prop- 
erty are probably not in issue ; but that f act is not controlling. Upon 
the basis of their conceded interest they predicate a claim which is not 
conceded, namely, the claim that they hâve a right to take the property 
eut of the defendant's hands. And that is a claim to property in the 
district, which by the suit they are attempting to enforce. The effect 
which the granting of the relief prayed for would hâve upon the de- 
fendant's relation to the property cannot be ignored. The plaintiffs 
would take the property from the corporation as now organized for an 
indefinite length of time, place it in the hands of a receiver, and ulti- 
mately turn it over to the corporation differently organized. The rem- 
édies of mandamus, replevin, and ejectment could not effect a more 
complète change of possession than that hère sought. It is true the 
plaintiffs' theory of the nature of the action is not entirely clear, and 
in a possible view which may be taken the receivership can be regard- 
ed as furnishing only a provisional remedy. But it is conceded to be 
doubtful whether the state court has the power to inquire into or déter- 
mine the con,troversy between the contending groups of directors, and 
therefore one branch of the prayer is that the property be kept in the 
custody of a receiver until that issue can be adjudicated by some com- 
pétent tribunal. Having regard only for that branch of the relief 
sought, the ultimate, and indeed the sole, purpose of the suit would 
be to oust the défendant of possession. Change of possession through 
the receivership would not be merely a provisional remedy, for such 
change would be the ultimate, as well as the intermediate, purpose and 
effect of the suit; and in considering the jurisdictional aspect of a suit 
the maximum relief prayed for, and not the minimum, is to be taken 
as the criterion. 

But if we take the most favorable view to the plaintiffs which they 
hâve suggested, we hâve only the proposition that a court of equity 
having jurisdiction upon some other ground may incidentally déter- 
mine the validity or resuit of an élection. In that view it would follow 
that this proceeding can be maintained in the state court only because 
it affects the status of property situate within the territorial jurisdic- 
tion of that court. In other words, proceeding upon its ordinary juris- 
diction to protect and saf eguard trust property in the state, or in the 
district, the state court or this court may incidentally pass upon the 
validity of a corporate élection. I do not understand that counsel for 
the respondents contend that either court can exercise primary juris- 
diction over the élection controversy. There must be some other 
issue of équitable cognizance to which this is a mère incident. The 
Mining Company was not organized in this state, but is a foreign cor- 
poration; the élection was not had hère, and no meetings are held or 
records kept hère. Few, if any, of the directors or other officers réside 
hère. Now, if we were to add to thèse conditions the further one that 
the corporation holds no property hère, would any one assert that the 
courts of or in the state would hâve jurisdiction in an independent suit 
in equity to détermine a controversy between contending groups of 
persons, each claiming to be the duly elected board of directors? If 
under such conditions such an action could not be maintained, then, 
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whether the receivership be the ultimate, or only a temporary, object 
o£ the suit, jurisdiction either in the state court or in this court rests 
primarily upon the fact that the status of property located within the 
territorial jurisdiction of the court is involved, and that the action ex- 
hibits a controversy over, or a claim to, such property. 

Notwithstanding my first impression to the contrary, and a natural 
reluctance to adopt a view out of harmony with that of the state court, 
upon reflection the conviction has grown upon me that the issue be- 
tween the plaintiffs and the défendant company involves a claim to 
property in the district, and that therefore the objection to the venue 
js not well taken, and a restraining order should issue as prayed for. 
The question is not free from great perplexity, and if there are con- 
sidérations which, to the respondents, may seem to hâve been over- 
looked by me, they may be urged upon a motion to remand. 

I hâve not the benefit of counsel's views touching the amount of the 
bond which should reasonably be required. I therefore fix it at $10,- 
000, reserving the right upon a showing, either formai or informai, to 
increase it at any time. 

Perhaps it should be added that I hâve not been able to see the per- 
tinency of those portions of the complaint in which it is charged that 
the Metals Company has exercised an undue influence over the di- 
rectors of the Mining Company. It is alleged that certain contracts 
entered into were, from the standpoint of the Mining Company, im- 
provident, if not fraudulent, but no relief is sought upon this head. 
The Metals Company is not made a party, and besides the plaintiffs 
pray that the receiver to be appointed be directed to abide by and 
perform the company's contracts. 



In re BROWN. 
(District Court, W. D. Kentucky. November 18, 1915.) 

1. Courts <g=j347 — Fedeeal Courts — Pleadinq — Demukbees. 

Demurrers in equity cases are abolished by the new equity rules, and 
moreover are inappropriate to the varions steps In bankruptcy proceed- 
ings. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 921; Dec. Dig. 
<©=347.] 

2. Bankbupicy <®=>400 — Exemptions — Setting Apaet. 

The setting apart of exempt property to the bankrupt, and the sale of 
real estate in which a hoinestead is elaimed, if indivisible, should always 
be proinptly attended to by the trustée, and the référée should see that 
this is done. 

[Ea. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 670-675; 
Dec. Dig. <S==>400.] 

3. Bankkuptct <S=»342 — Allowanck of Ciaius — Pétitions ros Reconsid- 

ekation — Withdeawal. 

TBe claim of a mortgagee was allowed by a référée In bankruptcy as a 
secured debt, and the trustée filed a pétition for a reconsideration and dis- 
allowance of such claim. The matter was brought to trial, such testi- 
mony as was offered was heard, and after argument the référée announc- 

S=:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



534 228 FEDERAL EBPOKTEE 

ed Eîs judgment and conclusions, and thereafter entered a decree deny- 
Ing fhe trustee's pétition. Before the decree was entered, but after hls 
announcement of hls décision, the trustée moved to dlsmlss hls pétition 
without préjudice. Held, that it was withln the discrétion of the référée 
at this stage of the proceeding to refuse to permit such dlsmlssal, es- 
peclally as the trustée deslred such dlsmlssal In order that he mlght lltl- 
gate wlth the bankrupt questions concernlng the bankrupt's clalm of 
homestead in property covered by the mortgage, a matter wlth which he 
had no concern. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 525, 529; 
Dec. Dlg. ®=5342.] 

i. Courts <g=:j335 — United States Courts — Conformitt to State Pbactick. 
Whlle the state practiee govems largely In common-law cases, It does 
not govern or control In equlty cases. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ »02-907i^ ; Dec. 
Dlg. ®=3S5.] 

5. Bankruptcy <©=>400 — ^Exemptions — Setting Apaet. 

The bankruptcy court can do nothing more than set apart to the bank- 
rupt property exempted by the state law, and whether any creditor has 
a superior light In or to the exempt property is a question to be lltigated 
In the state courts, and not In the bankruptcy courts, though a bank- 
rupt's discharge may be delayed for a reasonable time to enable the 
state court to settle such questions. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 670-675; 
Dec. Dlg. ©=5400.] 

6. Bankruptcy ©=3400 — ^Exempt Property — Riqhts ov Trustée. 

A trustée in bankruptcy has nothing to do wlth exempt property, and, 
whlle creditors may lltlgate In the state courts the question of thelr su- 
perior rlght in such property, the trustée canuot do so. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 670-675; 
Dec. Dlg. (S=5400.] 

7. Bankruptcy <S=>184 — Eecording — ^Necessity as Against Creditors. 

Under the Kentucky recording statute, a mortgage executed by a bank- 
rupt, though unrecorded, has priority oyer creditors who bave not in the 
meantime attached the land. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 275-277; 
Dec. Dlg. <®=184.] 

In Bankruptcy. In Ûi& matter of James Henry Brown, bankrupt. 
On trustee's pétition for a review of an order of the référée. Pétition 
dismissed, and order approved and affirmed. 

J. C. Erwin, of Murray, Ky., and Arthur Y. Martin, of Paducah, 
Ky., for petitioning creditors. 
J. P. Holt, of Murray, Ky., for bankrupt. 

EVANS, District Judge. S. O. Miller, a créditer of the bankrupt, 
filed his proof of debt upon a note dated April 21, 1909, for $425, due 
April 21, 1910, with interest from date until paid, subject to a crédit 
of $136. Payment of the note was secured by a mortgage executed 
simultaneously with the note upon certain real estate. The mortgage 
was not recorded until March 1, 1915, only a short time before the ad- 
judication in bankruptcy on April 20, 1915. The référée allowed the 
claim as a secured debt. 

The trustée filed a pétition before the référée, praying that the claim 
be reconsidered, and that it be "disallowed in so far as it is sought to 

€=3For other cases eee same topic & KSY-NUMBSR lu aU Key-Numbered Digests & Indexes 
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have a lîen adjudged on said land, or the proceeds thereof, until after 
the payment of the gênerai indebtedness of said bankrupt, or such debts 
as were created without notice of the lien herein claimed." Subse- 
quently the trustée filed an amendment to his pétition, wherein he 
prayed "that said claim, if allowed herein, be allowed only as against 
the interest of the bankrupt in said proceeds, and so as not to préju- 
dice the rights of the gênerai creditors of said estate, and he further 
prays as in his original pétition." 

[1] We ignore certain demurrers to thèse pétitions, because by the 
new equity rules demurrers were abolished in equity cases, and besides 
we had previously held them inappropriate to the varions steps taken 
in bankruptcy proceedings. 

[2] It appears that the real estate embraced in the mortgage to Mil- 
ler was estimated by him in his schedules to be worth $1,300. He 
therein claimed a homestead, and showed himself to be a housekeeper 
with a family, consisting of a wife and several children, and stated 
that he, with his family, had previously occupied, and did then occupy, 
the premises as a homestead. The right to have this property to the 
extent of $1,000 exempt from the payment of his debts inures to the 
bankrupt under the provision of section 1702 of the Kentucky Statutes. 
Whetlier any steps have been taken by the trustée to set apart the 
homestead to the bankrupt is not shown by the papers sent up with the 
pétition for a review now under considération, although one of the first 
concerns of the trustée should always be promptly to set aside to the 
bankrupt any exempt property. If the real estate in which the home- 
stead is claimed be indivisible, steps should be taken to have it sold. 
Thèse things should always be promptly attended to by a trustée, and 
the référée should see that it is done. Hère it appears that the trustée 
has rather been inclined to litigate with the bankrupt as to his rights 
in the homestead, and to claim for the trustée and creditors some rights 
either in the whole homestead or in such parts of it as might remain 
after the satisfaction of Miller's debt. 

[3] The pétition of the trustée for a re-examination of the claim of 
Miller was filed June 2d, and the amendment to it on August 6th. Ef- 
forts were made to have the matter disposed of , during which, on June 
12th, certain facts were agreed to by stipulation in writing in thèse 
terms, to wit: 

"It Is stlpulated as an agreed statement of facts, for the purpose of the 
trial and détermination of the trustee's pétition for the reconslderatlon and 
rejection of the mortgage claim of S. O. Miller, on the real estate of the bank- 
rupt, In so far as the same Is a lien as against the creditors herein: That the 
said mortgage debt was made in good faith, and for a présent valuable con- 
sidération, to wlt, money loaned, and that the mortgagee falled to record his 
mortgage until March 1, 1915, by neglect, and did not purposely secrète the 
same, nor have any agreement with the mortgagor, or other persons, to with- 
hold the same from record, or to defraud the creditors herein, or other per- 
sons, by doing so; that the creditors of the bankrupt herein had no knowl- 
edge or information of the existence of said mortgage, until after their debts 
against the bankrupt had been created, and extended crédit to the bankrupt 
without knowledge or information of the said mortgage lien exlstlng against 
his said real estate. The creditors knew, at the time they extended this créd- 
it, the bankrupt owned this real estate, but did not know of the existence of 
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thls mortgage, and extended crédit in part tiecause of their knowledge of his 
ownership of this real estate, and not linowing of the existence of this mort- 
gage." 

It is nowhere claimed that any of the bankrupt's debts were created 
before the purchase of the land or the érection of the improvemeiits 
thereon (sectton 1702), nor is it claimed that any créditer had sued 
out any attachment against the property or caused it to be levied 
thereon. 

At last the matter was brought to trial on October 21st. The réf- 
érée then heard such testimony as was offered, and, after argument, 
announced his judgment and conclusions thereon, but said that he 
would dictate his order and enter it the following day. On October 
22d, before the decree was in fact entered by him, the trustée moved 
to dismiss without préjudice his pétition for a re-examination of Mil- 
ler's claim and its disallowance, the référée overruled the latter motion 
of the trustée, and entered the decree denying the pétition to recon- 
sider and disallow Miller's claim pursuant to the décision announced on 
the 21st, but which he took time to draw up in form. He embraced 
in the decree a clause overruling the trustee's motion to dismiss his pé- 
tition without préjudice. 

The trustée then filed this pétition to hâve reviewed by the court 
so much of the order of the référée entered on October 22, 1915, as 
refused to allow him to withdraw his pétition for a reconsideration 
and disallowance of Miller's claim, or else to dismiss the same without 
préjudice. The other portions of the referee's order of the date last 
named are not complained of or directly sought to be disturbed by the 
pétition for a review. The trustée manifests his purpose to pitch 
the controversy hère upon the question of his right to dismiss his 
pétitions filed June 2d and August 6th without préjudice. 

We think it was well within the discrétion of the référée, under 
the facts stated, to refuse, at that stage, to permit the trustée to f rus- 
trate the whole purpose of the trial by dismissing his pétition, after 
speculating upon the chances of obtaining the referee's favorable déci- 
sion upon the case he had brought, and which the référée had already 
decided against him, although there had been no formai entry of an 
order upon the décision he had announced. Ordinarily a plaintiff may 
dismiss his suit, but in cases where it has gone as far as in this in- 
stance, and where great injustice might be donc, the trial court has a 
discrétion which may be exercised. See the opinion of the Circuit 
Court of Appeals, delivered by Judge Taft, in City of Détroit v. Dé- 
troit City R. R. Co. (C. C.) 55 Fed. 569, 572, and Pullman Car Co. 
v. Transportation Co., 171 U. S. 138, 146, 18 Sup. Ct. 808, 43 L. Ed. 
108. 

[4] We think the référée was well within his discrétion when, un- 
der ail the circumstances, he concluded that the attitude and position 
of this case were such as called for the defeat of the attempt of the 
trustée to get out of court after the announcement of the décision 
against him whereby he found that there was no chance to obtain the 
relief he sought. It will be remembered that the rule in such cases 
prescribed by the Kentucky Code of Practice, while we believe it does 
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not vary from what we hâve stated, cannot be applied, as such, in 
equity cases in the courts of the United States. The Code of Practice 
governs us largely in common-law cases, but it does not govern nor 
control us in equity cases. 

[5, 6] It may strengthen our conclusion to recall that the bankrupt 
court can do nothing more than cause to be set apart to the bankrupt 
the property which the state law exempts from his debts. Whether 
any creditor has, under certain conditions, a superior right in or to 
the exempt property, is a question to be litigated in the state courts, 
and not in the banîcruptcy courts, though the latter is authorized to 
delay the bankrupt's discharee for a reasonable time to enable the 
state court to settle such questions. Lockwood v. Exchange Bank, 
190 U. S. 294, 23 Sup. _Ct. 751, 47 L. Ed. 1061. Otherwise the trus- 
tée has nothing to do with exempt property, and his attempt to obtain 
an opportunity in this instance to litigate questions with which he, 
as trustée, can hâve no iegitimate concern, by dismissing his péti- 
tion for a reconsideration of Miller's claim présents a situation which 
might well hâve influenced the discrétion of the référée. Creditors 
may litigate such matters in the state courts, but the trustée cannot, 
for the reason that he, as trustée, has no concern with them. 

[7] Again, further justification of the referee's exercise of discré- 
tion is found in the opinion of the Suprême Court in Holt, Trustée, 
V. Crucible Steel Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 L. Ed. 756, 
which has conclusively established for this court the proposition that 
Miller's mortgage has priority over any of the bankrupt's creditors, 
although not recorded, because no one of them, in the meantime, had 
attached the land. The recording statu te of Kentucky was held in 
that case to be ineflfective unless an attachment had been sued out 
by the creditor claiming its benefits. So that under that case the 
trustée, who acts only for the gênerai creditors, can hâve no rights 
hère. Those creditors hâve no rights in the exempt property which 
can be enforced hère, even in their own names, and the trustée has 
no rights at ail in such property. 190 U. S. 294, 23 Sup. Ct. 751, 47 
h. Ed. 1061. 

It appears that the bankrupt and his wife joined in the mortgage 
to Miller, and that they therein waived the benefit of the homestead 
exemption. But his waiver was solely for the benefit of Miller and 
for the security of his debt alone. To hold that Miller should be 
confined to the homestead, so as to give other creditors the right to 
the entire surplus, would be to hold that the bankrupt and his wife 
waived the homestead exemption for the benefit of ail the creditors, 
instead of for Miller alone. The statute (section 1706) hardly per- 
mits a construction so latitudinous, but in the absence of controlling 
interprétation to the contrary by the Court of Appeals it might most 
plausibly be held that, in order that any particular creditor may hâve 
the benefit of a waiver of the homestead exemption, there must be a 
direct waiver in favor of his particular debt. 

A waiver of homestead rights in favor of ail creditors cannot be 
worked out through a waiver made to one creditor only, nor can the 
latter form of waiver entitle ail creditors to a right to marshal securi- 
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ties or funds. Thèse propositions are not now decided, but a state- 
ment of them shows how very suggestive they become, in view of 
the gênerai and well-settled rule that exemption statutes should be lib- 
erally construed in f avor of the exemptions given. 

Without pursuing the subject further, we conclude that the référée 
did not abuse his discrétion. The pétition for a review of his order 
should be dismissed, and the order soUght to be reviewed should be, 
and it is, approved and affirmed. 



In re SAFADY BROS. 

In re SAFADY BROS. & SARTELL. 

(District Court, W. D. Wlsconsin. December 27, 1915.) 

1. Statutes iS=>184 — Construction — Effectuating General Purpose. 

If, on applying the Uniform Partnership Act to the varying rules found 
In différent states, obscurity In language appears, the meaning of 
doubtful parts should, tf possible, be gathered from Its gênerai purpose, 
as shown by its language ; and when this gênerai purpose Is found, and 
Is plain and unmistakable, particular words may be ignored, If out of 
harmony with the gênerai purpose, unless they were used by way of 
proviso or exception, or indicate a positive intent Inconsistent with the 
gênerai spirit. 

[Ed. Note. — For other cases, see Statutes, Cent DIg. § 262; Dec. DIg. 
©=184.] 

2. Exemptions <S=>61 — Peksons Bntitled — Membees of Pabtneeship — "At- 

TACH" "ATTACHMEKT PBOCKEDINGS" "PaRTNEB'S INTEREST in THE Paet- 

NERSHIP." 

Uniform Partnership Act (Laws Wis. 1915, c. 358) § 1724m21, providea 
that the property rights of a partner are his rights in spécifie partnership 
property, his interest in the partnership, and liis right to participate 
in the management; that the partners are co-owners of spécifie part- 
nership property, holding as tenants in, partnership ; that a partner has 
an equal right with his partners to possess such property for partner- 
ship purposes, but not for other purposes ; that his right in such property 
is not assignable, or subject to attachment or exécution, except on a claim 
against the partnership; that, when partnership property is "attached" 
for a partnership debt, the partners cannot claim any right under home- 
stead or exemption laws; that a surviving partner has no right to 
possess the partnership property for any but a partnership purpose ; and 
that a partner's right therein is not subject to dower, etc. Section 
1724m24, dealing with the claims of Individual creditors, provides that 
nothing therein shall deprlve a partner of his right uuder exemption 
laws as regards his interest in the partnership; and section 1724m22 
defines a "partner's interest in the partnership" as his share of the profita 
and surplus. Seld, that a partner no longer has the right to an exemp- 
tion out of the partnershlp's stock in trade in case of Its seizure on exé- 
cution or attachment, or any other mesne or final process, as prior to 
that act, since, whvle "attachment proceedings" Indicate a seizure on 
mesne process, the veib "attach" has a broad meaning, and indicates any 
seizure of property for the purpose of bringing it within the custody of 
the court, and there Is nothing in the act requiring the word to be taken 
in the restricted meaning of seizure on mesne process. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. §§ 83-87; 
Dec. Dig. <S=»61. 

For other définitions, see Words and Phrases, First and Second Séries, 
Attach; Attachment; Partner's Interest.] 

e:=3For other cases see Bame topic & KEY-NUHBEK in ail Key-Numbered Digests & Indexes 
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In Bankruptcy. In the matter of Safady Bros, and Safady Bros. 
& Sartell, bankrupts. On review of orders of the référée. Findinçs 
and orders of the référée affirmed. 

W. H. Dougherty and John Cunningham, both of Janesville, Wis., 
for bankrupts. 

h. A. Avery and M. P. Richardson, both of Janesville, Wis., for 
trustées and creditors. 

SANBORN, District Judge. The question of exemptions in thespi 
cases has been referred to the court by the référée. Both firms pe- 
titioned for voluntary bankruptcy July 23, 1915, each partner claiming 
$200 exemptions in each firm. Shortly before a partner ship exécution 
had been levied against Safady Bros. & Sartell. It was found on the 
hearing of the matter that the two stores carried on by the two part- 
nerships constituted the same business, so far as the Safadys were 
concerned, and they are therefore only entitled, at the most, to one 
exemption each, and Sartell to one also. The important question con- 
cerns the eiïect to be given to the Uniform Partner ship Act, adopted 
by the Wisconsin Législature July 8, 1915, as chapter 358, L,aws of 
1915. 

By the Wisconsin law in force before the latter date each merchant 
or trader belonging to a partnership, in case of a seizure of the prop- 
erty on exécution or attachment, or any other mesne or final process, 
was entitled to a $200 exemption out of the partnership stock in trade. 
Section 2982, Wisconsin Statutes; O'Gorman v. Fink, 57 Wis. 649, 
15 N. W. 771, 46 Am. Rep. 58. Under this statute it was the duty 
of the trustée to set ofif the exemption to each partner. In re Priederick 
(D. C.) 95 Fed. 282; In re Friedrich, 100 Fed. 284, 40 C. C. A. 378. 
Whether this exemption has been taken away by the Uniform Partner- 
ship Act is now the question to be decided. From the words used it 
is argued that the Législature intended to take away the individual 
partners' exemptions only where the firm property was seized on at- 
tachment, a comparatively infrequent occurrence, leaving the earlier 
statute to govern ail other situations, including exécution, supplemen- 
tary proceedings, creditors' suits, bankruptcy, and assignments for cred- 
itors. An examination of the provisions of the act is therefore neces- 
sary, in order to détermine what construction should be given it, as 
a whole. The particular section (1724m21) referring to exemptions 
provides that, where partnership property is attachée for a partnership 
debt, the partners, or any of them, or the représentatives of a de- 
ceased partner, cannot claim any right under the homestead or exemp- 
tion laws. 

The Uniform Partnership Act was under considération by the Con- 
férence of Commissioners on Uniform State Laws from 1902 to 1912 
or 1913, and the first state to adopt it was Pennsylvania, in 1914. A 
number of explanatory articles hâve recently appeared in the law 
magazines, including a criticism by Judson A. Crâne, of the Harvard 
Law School, 28 Harvard Law Review, 762, and Mr. Lewis' answer, 
in current numbers of the same publication. It was drawn by Wil- 
liam Draper Lewis for the Conférence, based on the incomplète work 
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of the late James Barr Ames, Dean of the Harvard Law School, and 
on the English Partnership Act, drawn by Sir Frederick PoUock. It 
is an attempt to codify the existing common law on the subject, rather 
than to change that System; but where the rules are conflicting it 
chooses the one supposed to be the better. 

[1] Since the Bankruptcy Act (Act July 1, 1898, c. 541, § 6, 30 
Stat. 548 [Comp. St. 1913, § 9590]) adopts the state laws on the sub- 
ject of exemptions, and as tlie récent act has not yet been construed 
by the Wisconsin court, the courts of bankruptcy must apply it for 
themselves. It was drawn to secure as far as possible uniformity 
among the states as to the substantive law of partnership, how formed, 
how changed during its existence, and how dissolved, the précise légal 
relation between partner and partner, partner and firm, firm and cred- 
itor, partner and creditors (firm and individual), marshaling assets be- 
tween creditors and between partners, légal relation of outgoing and 
incoming members and the rights and liabilities of the estâtes of de- 
ceased or bankrupt members. AU such relations are most carefully 
worked out, and described in tarse, clear language, without répétition 
or amplification. It is évident from the text, as well as the history of 
the subject, that the bill was drawn with the utmost care and pains, 
not only to reach an important gênerai resuit, but with fit détails 
strictly combined, so as to présent a harmonious and consistent whole. 
Construction should not be overcritical. If, on applying the act to 
the varying rules f ound in différent states, obscurity in language should 
appear, as will undoubtedly be the case, the meaning of doubtf ul parts 
should, if possible, be gathered from its gênerai purposes. Upton v. 
United States, 19 Ct. Cl. 49. The gênerai purpose of the act must 
be gathered from its language; when this is found, and is plain and 
unmistakable, particular words may be ignored, if out of harmony with 
the gênerai purpose, unless they were used by way of proviso or ex- 
ception, or indicate a positive intent inconsistent with the gênerai spirit. 
Gardner v. Collins, 2 Pet. 92, 7 L. Ed. 347. 

[2] By the former Wisconsin law a partner had no exemption in the 
firm property as such, because there could not be an exemption in an 
undivided interest or tenancy in common. West v. Ward, 26 Wis. 579. 
On seizure by attachment, exécution, or insolvency, each partner was 
permitted to sever his interest and claim $200 exemption in the part- 
nership stock. O'Gorman v. Fink, supra. The right to make such 
severance or division was the foundation of the exemption right. This 
right of severance is taken away by section 21 (original section 25) of 
the Uniform Partnership Act, hère copied in full. It reads : 

"1. The property rights of a partner are his rights in spécifie partnership 
property, Us interest in the partnership, and his right to particlpate In the 
management. 

"2. A partner is co-owner with his partners of spécifie partnersliip property 
holding as a tenant in partnership. 

"3. The Incidents of this tenancy are such that: 

"(a) A partner, subject to the provisions of this chapter and to any agree- 
ment between the partners, has an equal right with his partners to possess 
spécifie partnership property for partnership purposes; but he has no riglit 
to possess such property for any other purpose without the consent of his 
partners. 
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"(b) A partner's rlght in spécifie partnershlp property Is not assignable ex- 
cept in connection wlth the assignment of the rights of ail the partners In 
the Bame property. 

"(c) A partner's right In spécifie partnership property is not subject to at- 
tachment or exécution, except on a claim against the partnership. When 
partnershlp property Is attaehed for a partnership debt the partners, or any 
of thein, or the représentatives of a deceased partner, cannot claim any light 
under the homestead or exemption laws. 

"(d) On the death of a partner bis right in spécifie partnership property 
vests in the surviving partner or partners, except where the deceased was the 
last surviving partner, when his rlght In such property vests in hls légal 
représentative. Such surviving partner or partners, or the légal représenta- 
tive of the last surviving partner, bas no right to possessi the partnership 
property for any but a partnership purpose. 

"(e) A partner's right in spécifie partnershlp property is not subject to 
dower, curtesy, or allovvances to widows, helrs, or next of km." 

Section 1724m21. 

The partner's interest in inaliénable, and is not subject to dower or 
family rights. Even a sutriving partner could not hâve any exemp- 
tion, because he is not allowed "to possess the partnership property for 
any but a partnership purpose." 

Section 24 (original 28) deals with the claims of individual judg- 
ment creditors against the individual partners, and subdivision 3 says: 

"Nothing in thls chapter shall be held to deprive a partner of hls right, if 
any, under the exemption laws, as regards bis interest in the partnership" 

— which is defined in section 22 (28) as "his share of the profits and 
surplus." Thus the partner's separate interest is subject to exemption 
on separate debts. 

It seems perfectly clear that the former right of severance in Wis- 
consin for îhe purpose of exemption cannot possibly exist under the 
cited provisions. Nor does subdivision "c" change this conclusion. 
It says that the tenancy in partnership is subject to attachment and 
exécution on partnership claims, but when "attaehed" shall not be ex- 
empt. It is argued that this word means to restrict the creditor's 
right, and allow the exemption in cases of exécution, supplementary 
proceedings, creditors' suits, insolvency, and bankruptcy, but this con- 
struction is out of harmony with the other parts of the statute. Nor 
should the language itself be given any such restricted meaning. "At- 
tachment proceedings" indicate a seizure on mesne process. This, 
however, is the narrow meaning. As a verb the word "attach" has 
a broad, recognized meaning, and indicates any seizure of property for 
the purpose of bringing it within the custody of the court. This is 
well brought out in the case of Wilder v. Inter Island Steam Navi- 
gation Company, 211 U. S. 239, 29 Sup. Ct. 58, 53 h. Ed. 154, 15 
Ann. Cas. 127, where the word was construed to extend to seizure in 
proceedings supplementary to exécution. In using the word "attach," 
theref ore, the drafter has not employed a word which must be given 
an unusual or strained meaning to carry out the intention of the act. 
When a word has a narrow and a broad meaning, it should be taken 
in the sensé in which the gênerai purpose of the act requires it to be 
taken. There is nothing which can fairly be said to require the word 
to be taken in the restricted meaning of seizure on mesne process; in 
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fact, to thus restrict the word is to do violence to the intention of the 
framers, which I think fairly appears when one takes the entire act 
into considération.' To give the word the narrow mpaning would make 
the right of the partnership creditors to hâve the partnership prop- 
erty free from exemption claims dépend upon the mère accident of 
whether such property was seized on mesne process. It can hardly 
be said that the Législature intended to préserve the partnership 
property from exemption claims only when it was seized on preliminary 
process, and not when seized or attached in any other way. 

Section 21 discloses the express législative design to bring about a 
uniform principle and practice with respect to exemptions, and if 
found inconsistent with the former interprétation of exemption laws 
must be held amendatory. An attachment on mesne process is merely 
to hold the property for the later writ of exécution, so, if this clause is 
to be construed as contended, this absurd resuit would foUow : That 
there could be no exemption against provisional process, but against 
final process (which was to be aided and made effective by the other) 
the exemption claim would be good. 

In view of the plan of the draftsman to use the fewest possible 
words, and the whole purpose and spirit of the law, the word "attach" 
was advisedly used to indicate the same kind of a seizure meant by 
"attachment or exécution" in the same subdivision. 

The findings and orders of the référée, disallowing ail the exemp- 
tions except the homestead, should be affirmed. 



HOWLAND V. METROPOUTAN BANK. 
q>lstrict Court, S. D. New York. May 12, 1915.) 

1. COEPOBATIONS <S=>544 — Pbeiteebntiai, Teansfebs — Stattttobt Peovisions. 

stock Corporation Law N. Y. (Consol. Laws, a 59) § 66, providea that 
no corporation, which shall hâve refused to pay any of its notes or other 
obligations when due, shall transfer any of its property to any officcr, 
director, or stockholder ; that no conveyance or transfer of any property 
of any such corporation, nor any payraent made by It when the corpora- 
tion is insolvent, or its insolvency is imminent, with the Intent of giving 
a préférence to any particular creditor, shall be valid; and that every 
person receiving by means of any such prohibited act or deed any prop- 
erty of the corporation shall be bound to account therefor to its creditors 
or stockholders or other trustées. Held that, in determinlng whether the 
payment of a note before maturity was with intent to give a préférence, 
the transfer must be viewed in the llght of the situation as it existed at 
the time of the transaction, and the transaction could not be regarded as 
invalid because dlscredited by after events. 

[Ea. Note. — For other cases, see Corporations, Cent Dlg. §§ 2162-2169 ; 
Dec. Dig. <g=>544.] 

2, CoBPoKATioNs <S=»544 — Peefeeential Teansfebs — Suffioienct of Evi- 

dence. 

In an action by the receiver of a corporation against a bank, évidence 
held to show that when the corporation, before maturity and shortly 
before the appointment of a receiver, took up a note, held by the bank 
and indorsed by individuals in control of the corporation, and gave a new 

<g=jFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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note for a smaller amount, paying the différence, there waa no Intent to 
give a préférence. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2162-2169 ; 
Dec. Dig. <®=>544.] 
3. COBPOBATIONS ®=>543 — Peeferentiai, Tbansfebs — BONA FiDi: Tbansfeb- 

EES. 

Stock Corporation Law N. Y. § 66, prohibits preferential transfers by 
coriJoratlons whlle Insolvent, or wlien insolvency is Imminent, and pro- 
vides that no such transfer shall be' vold in tlie hands of a purchaser for 
a valuable considération without notice. A corporation before the ma- 
turity of a note indorsed by indivlduals in control of ttie corporation took 
up ttie note, paid part of ttie indebtedness, and gave a new note for the 
balance vpith. the same indorsers. Held, that the holder of the note gav© 
a valuable considération for the part payment. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 2161; Dec. 
Dig. <S=»343.] 

At Law. Action without a jury by Silas Howland, as receiver of 
the Improved Property Holding Company of New York, against the 
Metropolitan Bank. Judgment for défendant. 

William M. Chadboume and Minturn De S. Verdi, both of New 
York City, for plaintiflf. 

Woodford, Bovee & Butcher, of New York City (Frederick C. 
Tanner and James N. Luttrell, both of New York City, of counsel), 
for défendant. 

MAYER, District Judge. Plaintiflf, a receiver in an equity conser- 
vation suit, has brought this action to recover $50,000 because of an 
alleged preferential payment to défendant by the Improved Property 
Holding Company of New York (hereinafter called "Company"), the 
corporation of which plaintiflf is receiver. To succeed the plaintiflf 
must show that the payment came within the condemnation of sec- 
tion 66 of the New York Stock Corporation Law, which is as f ollows : 

"Sec. 66. ProMbited Transfers to Officers or Stockholdiers. — No corporation 
Which shall hâve refused to pay any of its notes or other obligations, when 
due, in lawful money of the United States, nor any of its officers or directors, 
shall transfer any of its property to any of its officers, directors or stock- 
holders, directly or indirectly, for the payment of any debt, or upon any 
other considération than the fuU value of the property paid in cash. No 
conveyance, asslgnment or transfer of any property of any such corporation 
by it or by any offlcer, director or stockholder thereof, nor any payment 
made, judgment suffered, lien created or security given by it or by any offlcer, 
director or stockholder when the corporation is insolvent or its insolvency Is 
Imminent, with the intent of giving a préférence to any particular créditer 
over other creditors of the corporation, shall be valid, except that laborers' 
wages for services shall be preferred claims and be entitled to payment be- 
fore any other creditors eut of the corporation assets in excess of valid 
prior liens or incumbrances. No corporation formed under or subject to the 
banking, Insurance or railroad law shall make any asslgnment in contempla- 
tion of insolvency. Every person receiving by means of any such prohibited 
act or deed any property of the corporation shall be bound to account there- 
for to its creditors or stockholders or other trustées. No stockholder of any 
such corporation shall make any transfer or asslgnment of his stock therein to 
any person in contemplation of its insolvency. Every transfer or asslgnment 
or other act done in violation of the foregoing provisions of this section shall 
be vold. No conveyance, asslgnment or transfert of any property of a cor- 

®=}Por other cases eee same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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poration formed under or subject to the banking law, exceeding In value one 
thousand dollars, shall be made by such corporation, or by any officer or 
director thereof, unless authorlzed by previous resolution of its board of 
directors, except promissory notes or otber évidences of debti issued or re- 
celved by the officers of tbe corporation in the transaction of its ordinary 
business, and except payments in specie or otber current money or in bank 
bills made by such officers. No such conveyance, assignment or transfer shall 
be void in the hands of a purchaser for a valuable considération wlthout no- 
tice. Every director or officer of a corporation who shall violate or be con- 
cerned in vlolating any provisions of ithis section, shall be personally liable to 
the creditors and stockholders of the corporation of which he shall be director 
or an officer to the full extent of any loss they may respectively sustain by 
such violation." 

[1] At the outset, it will be noted that plaintifï must show, among 
other things, that the Company or its officers intended to give a préf- 
érence to défendant. In a case of this kind we must carry our minds 
back to the situation as it was at the time of the transaction under con- 
sidération. Such is the mental approach which enables courts to 
award redress for frauds, even though deaHngs seem innocent on their 
face, and, per contra, to refrain from stigmatizing as offensive to 
statutes, such as this, transactions honestly and fairly engaged in, 
merely because after events and a later point of view tend to discrédit 
what, at the time, was beyond question. 

[2] So far as the évidence in this case discloses, Henry Corn, Al- 
wyn Bail, Jr., and Joseph J. O'Donohue were the active and control- 
ling men in the affairs of the Company. The Company had been a 
borrower from the défendant, the business between the two being con- 
ducted for the Company by Corn and for the défendant by Olles- 
heimer, its président. On three occasions, viz., September 7, 1911, 
November 28, 1911, and February 14, 1912, the Company had paid 
its notes prior to maturity. As related to the payments on the two 
first-named dates, the loans were increased in the ordinary and or- 
derly course of business. On February 14, 1912, the payment of a 
note for $12,500 due April 8,. 1912, was anticipated, the Company then 
having in hand some $220,000 additional cash realized from what 
are referred to in the case as the Assets Realization Guardian and Em- 
pire Trust Companies' loans. 

When, therefore, on May 13, 1912, the transaction complained of 
took place, Ollesheimer naturally had no reason to suppose that as be- 
tween his bank and the Company a différent situation existed than 
had theretofore obtained. On that day, two notes due June 4 and 
July 5, 1912, respectively, and aggregating $50,000, were paid. On 
thèse notes Corn, Bail, and O'Donohue were indorsers, as they had 
been on previous notes. The Company had $8,603.38 on deposit, and 
added thereto $23,000. The bank rebated $283.33 interest, and then 
discounted the Company's note for $25,000 due September 13, 1912, 
with the same three men as indorsers. The net resuit was that the 
Company and the indorsers reduced their liability to the bank from 
$50,000 to $25,000, and thus the $25,000 then paid oflf is the amount 
really in controversy. 

It is conceded, and, in any event, the évidence is uncontradicted, 
that Ollesheimer had no knowledge whatever of the embarrassments 
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of the Company and not the slightest reason to suppose that the pay- 
ment was preferential or intended so to be. What, then, was the in- 
tent of the Company? That, of course, must be determined from ail 
the existing facts and surrounding circumstances, as well as from 
what, according to their testimony, was in the minds of Corn, Bail, 
and O'Donohue. That their testimony was truthful I do not doubt 
for a moment. And why not ? There is not in this case a suggestion 
of unloading, as not infrequently appears when an enterprise is in 
difficulties. On the contrary, thèse men were straining every means 
to save what they believed was a plus from becoming a minus, as of 
necessity so often occurs when receiverships arrive on the scène. 

The Company owned or operated leaseholds as foUows, covered by 
the so-called A mortgage: 

84-90 Fifth avenue, 

110 Fifth avenue, 

315 Fifth avenue, 

320 Fifth avenue, 

341-347 Fifth avenue, 

894-900 Broadway, 

1161-1175 Broadway, 

43-47 West Thirty-Third street, 

Forty- Second street and Sixth avenue. 
Under the B mortgage, so called, were the following; 

Brunswick Building, 

2-1-6 East Thirty-Fourth street, 

505 Fifth avenue^ 
and the following fées : 

303 Fifth avenue, 

395 Broadway. 

Undoubtedly, at the time when thèse varions properties were ac- 
quired and thereafter they certainly looked promising. Where is the 
man so wise who could hâve foreseen the calamities that hâve be- 
fallen real estate in varions sections, and more especially in certain 
parts of Broadway and Fifth avenue? One need but walk north from 
the courthouse by any route to note the sad and mute witnesses to the 
fallibihty of human judgment in investing in or dealing with realty in 
this ever-changing metropoHs. 

There is no need of an elaborate analysis of the figures argued from 
and about by thèse Htigants. The Company was and had been hard 
up for cash, but it owned or controlled what its directors were justi- 
fied in believing (even if their judgment was mistaken) were assets 
over liabilities. There came a time when it was désirable to obtain, if 
possible, a mortgage to cover the whole situation and retire mortga- 
ges A and B, and this it was hoped could be accomplished by placing 
in France the bonds of a mortgage called M. There is nothing strange 
about such an effort or its good faith. There is no reason to doubt 
O'Donohue's statement that he "had every reason to believe, by let- 
ters and cables that I saw, that they would absolutely go through with 
De Luze & Co of Paris." It was not until May 17, 1912, that hope 
was abandoned and an equity receivership was reluctantly resorted to. 
228 F.— 35 
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When we consider the size of this Company's property, the fact 
that Corn, Bail, and O'Donohue could easily hâve relieved tiieniselves 
of ail liability to the défendant, instead of indorsing the $25,000 note 
due September 13, 1912, the comparatively trifling proportion which 
$25,000 bore to the whole situation, the earnest and emphatic state- 
ments under oath of thèse three men, the utter lack of knowledge of 
the défendant, and absence of any secret or collusive arrangement, 
it is flying in the face of expérience to conclude that the Company had 
any intent to prefer. 

I see no occasion for f urther discussion, although much more could 
be said; but, having seen the witnesses and carefully followed the 
figures, I find as a fact, upon ail the évidence, that thcre was not any 
intent to prefer. This renders it unnecessary for me to consider the 
question of insolvency, as to which plaintifï relies largely on inability 
to pay current debts. 

I may remark in passing, however, that notwîthstanding the un- 
doubtedly conscientious testimony of Stevens as to the value of the 
Fifth avenue and Thirty-First street property, I would rather, in a 
case of this kind, take the judgment of a rough diamond like Smith. 
There is a sensé of smell, as it were, about values, which is more likely 
to be right than ail the automatic rules of experts, and I hâve seen 
men in the auction room in Vesey street who could hardly write their 
names, who knew more about the right price at which to buy and 
sell than some of the students who had the historié price of the neigh- 
borhood per front foot at their finger's ends. 

[3] Finally, the statute provides: 

"No such conveyance, assigninent or transfer shall be vold lu the bands ol 
the purchaser for a valuable considération wlthout notice." 

That défendant did not hâve notice is conceded, as stated supra. 
That there was a valuable considération has been disposed of by 
Perry v. Van Norden Trust Co., 192 N. Y. 189, 84 N. E. 804; for the 
view of the highest court of New York must be followed. I see no 
distinction in principle between the Perry Case and the case at bar. 

The argument of plaintiff is that, because the indorsers would be 
benefited, therefore the défendant bank could now recover. But in 
the light of the Perry Case how could the défendant bank recover 
against the indorsers, especially in the absence of fraud? If a judg- 
ment were to go against the défendant, about ail that would be left 
to the défendant would be a lawsuit against the indorsers, with no rea- 
sonable prospect of recovery at the end. We would thus hâve the 
spectacle of a court penalizing a bank innocent of guilty knowledge 
or wrongdoing for a transaction consonant with the usual and orderly 
course of a banking business. I am of opinion that the Législature 
of New York never intended that section 66 should be tortured to ac- 
complish such a resuit. 

Judgment for défendant 
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Ex parte KRAUSB. 

(District Court, W. D. Wasliington, N. D. NoTember 23, 1915.) 

No. 316& 

L Ceiminal Law <g=5242 — Removal of Accused to Anothee District Fob 
Tkial — "Oftense Aoainst THE United Sïate8." 

Rev. St. § 1014 (Comp. St. 1913, § 1674;i, pro vides that for any crime or 
ofCense against the United States the offender may be arrested and im- 
prisoned for trial, and that, wàere an offender is committed in any dis- 
trict other than that where the offense is to be tried, It shali be the duty 
of the judge of the district where he is Imprisoned to issue, and of the 
marshal to exécute, a warrant for his removal to the district where the 
trial is to be had. Comp. Laws Alaska 1913, § 2099, adopta the com- 
mon law of England, as adopted and understood in the United States, 
except as modifled thereby, and section 2502 makes provision for extra- 
diting persons charged with felony in the district of Alaska and fleeing 
from justice. Comp. Laws Alaska 1913, § 410 (Act Cong. Aug. 24, 1912, c. 
387, § 3, 37 Stat. 512), provides that ail laws of the United States estab- 
llshing the executive and judicial departments In Alaska shall continue 
In full force and effect until amended or repealed by act of Congress, 
and that except as therein provided ail laws in force in Alaska shall 
continue In force until altered, amended, or repealed by Congress or the 
territorial Législature, provided that the authority of the Législature to 
alter, amend, and repeal laws shall not extend to the custoins, internai 
revenue, postal, or other gênerai laws of the United States. Eeld, that 
the crime of kidnapping, denounced by Comp. Laws Alaska 1913, § 1907, 
Is not an "offense against the United States," and, though such offense 
is trlable before the United States District Court for Alaska, the offender 
may not be removed from another district to Alaska under Rev. St § 1014, 
especially as the Compiled Laws indicate that Congress distinguished 
between local laws affeeting the territory of Alaska and laws affecting 
generally ail of the states and territories. 

[Ed. Note.. — For other cases, see Criminal Law, Cent Dlg. §S 509, 610; 
Dec. Dig. ®=242. I 

For other définitions, see Words and Phrases, Second Séries, Offense 
Against the United States.] 

2. EXTEADITION <S=>25 — ^AUTHOEITY AND DUTT TO DKMAND PUGIHVES — TeB- 

BIIOBIAL GOVEENOKS. 

Under Rev. St. § 5278 (Comp. St 1913, § 10126), providing that, when- 
ever the executive authority of any state or territory demanda any 
person as a fugitive from justice of the executive authority of any 
State or territory to whlch euch person has fled, and produces a copy of 
an indictment or affldavit, etc., it shall be the duty of the executive au- 
thority of the State or territory to which such person has fled to cause 
him to be arrested and delivered to the agent of the executive authority 
making the demand, the executive of a territory has the same rights 
and bears the same duties as the Govemor of a state. 

[Ed. Note.— For other cases, see Extradition, Cent Dig. i 29: Dec 
Dig. <g=>25.] 

3. Statutes <g=54 — Teeeitobiai, Leqisi-ation — Législative Poweb of Oon- 

GEESS — OpEBATION AND EFFECT OF STATXJTES. 

Congress, in adoptiiig the Alaska Code, exercised Its power as a local 
Législature, rather than its power as a gênerai government of the United 
States, and the Compiled Laws of Alaska hâve no greater force than a 
law enacted by a territorial Législature subject to congressional ap- 
proval. 

[Ed. Note.— For other cases, see Statutes, Cent Dlg. § 52; Dec. Dig. 
<S=>54.] 

4fc=>For other cases eee same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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Application by Edward Krause for a writ o£ habeas corpus. Pe- 
titioner discharged. 

J. Grattan O'Bryan and Kazis Krauczunas, both of Seattle, Wash., 
for petitioner. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U, S. Atty., 
both of Seattle, Wash., for respondent 

NETERER, District Judge. The petitioner allèges that he is re- 
strained of his liberty by the United States marshal, who holds him 
under an order of removal to the United States District Court for 
the territory of Alaska ; that he was arrested upon a warrant issued 
by Robert W. McClelland, United States commissioner for the West- 
ern district of Washington, Northern division, upon complaint filed by 
the United States district attorney charging the petitioner with the 
commission of a crime within the territory of Alaska, in violation of 
section 1907 of the Compiled Laws of the territory of Alaska, codified 
and arranged by act of Congress of August 24, 1912; that a prelimi- 
nary hearing was had and petitioner bound over by the commissioner 
to the grand jury at Juneau, Alaska; and further allèges that, if a 
crime was committed, it was not an offense against the laws of the 
United States, but an offense against the laws of the territory of Alas- 
ka. On présentation of the pétition an order was issued, and the Unit- 
ed States marshal thereby directed to produce the petitioner bef ore the 
court for such disposition as may be directed. Obëdient to this order, 
the petitioner is produced in court. 

[ 1 ] The issue presented is whether the petitioner shall be removed 
to the District Court of Alaska pursuant to the provisions of section 
1014 of the Revised Statutes (Comp. St. 1913, § 1674). Much was 
said upon the argument on both sides as to the application of the pro- 
visions of this section to the offense charged, and several citations 
given by the respective parties claiming support for the positions as- 
sumed. An examination of the complaint upon which the warrant 
was issued and the several provisions of the laws of the territory of 
Alaska, together with the gênerai extradition laws enacted by Con- 
gress, and expression of the courts upon similar issues, I think clari- 
fies the situation. 

It is urged that Judge Hanford held a fugitive from Alaska to be 
removable under the provision of this section. This holding it was 
alleged was in the case of Tiberg v. Warren, which was appealed to 
the Circuit Court of Appeals and is reported in 192 Fed. 458, 112 C. 
C. A. 596; but an examination of the case shows that this question 
was not an issue. The emphasis upon the suggestion is placed upon 
the argument in the brief of the United States district attorney be- 
fore the Circuit Court of Appeals, in which référence was made to 
the application of this section. The issue in that case was the right 
to extradite under the provisions of section 5278, Revised Statutes 
(Comp. St. 1913, § 10126). If Judge Hanford in that case said that 
an offender under the Alaska Criminal Code, being présent in this 
district, could be removed under section 1014, supra, it was purely 
obiter dictum. 
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It is fundamental that the United States courts, as such, can only 
entertain jurisdiction of offenses against the United States. If the 
offense charged is not an offense against the United States, this court 
would not hâve jurisdiction to try the petitioner if it had been com- 
tnitted within this district, and that, I think, is the criterion by which 
this issue must be determined. The question is not, Has the District 
Court of Alaska jurisdiction? for that court acts in a dual capacity, 
one in administering the laws of the United States, and the other in 
administering the local laws of the territory. The Suprême Court of 
the United States, in the Case of Coquitlam, 163 U. S. 346, 16 Sup. 
Ct. 1117, 41 L. Ed. 184, held that the District Court of Alaska is to 
be regarded as the Suprême Court of the territory, within the mean- 
ing of section 15 of the act of March 3, 1891 (26 Stat. 830, c. 517), and 
because of such status and order of the Suprême Court, a decree of 
that court was subject to review by the Circuit Court of Appeals of 
the Ninth Circuit. Justice Harlan, in McAllister v. United States, 
141 U. S. 174, 179, 11 Sup. Ct. 949, 951 (35 h. Ed. 693) said: 

"It is clear that the District Court for Alaska was invested with the 
powers of a District Court and a Circuit Court of the United States, as well 
as with gênerai Jurisdiction to enforce in Alaska the laws of Oregon" 

—which, by section 7 of the act of May 17, 1884 (23 Stat. 24, c. 53), 
was declared to be the law of Alaska so far as they were applicable and 
not in conflict with the provisions of that act or of the laws of the 
United States, and held that a judge of the District Court of Alaska 
is not a judge of a court of the United States within the generally 
accepted meaning of that term. 

The cases cited by the government do not appear to me to be to 
the issue. In Benson v. Henkel, 198 U. S. 1, 25 Sup. Ct. 569, 49 L. 
Ed. 919, the Suprême Court of the District of Columbia is held to be a 
court of the United States within the meaning of section 1014, supra, 
authorizing the removal of a person charged with an offense against 
the United States. Much emphasis was placed by the government 
upon United States v. Haskins, Fed. Cas. No. 15,322. In that case 
Judge Hillyer, at page 215 of 26 Fed. Cas., says : 

"The act of Congress, respecting fugitives from justice (1 Stat. 302), in 
pursuance of article 4, section 2, Const. U. S., provides a mode by which olï,en- 
ders against state and territorial laws, who hâve fled from justice, may be 
delivered up to the * • * state or territory demanding them, but makes 
no provision for the case of those persons who hâve committed offenses 
against the United States in one district and hâve fled to another." 

Thèse cases do not, it seems to me, help the complainant. They are 
ail predicated upon an offense against the United States, which is the 
express requirement of section 1014, supra. If the offense hère charged 
were an offense against the United States, there would be no ques- 
tion as to the duty of this court to order the removal. By act of Con- 
gress the territory of Alaska, under the Constitution and laws of the 
United States, became an inchoate state, not yet admitted, but organ- 
ized, with separate Législature, under a territorial Governor and other 
ofïicers appointed by the Président by consent of the Senate. The 
législative power extended to ail rightful subjects pertaining to local 
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self-government not inconsistent with the laws and Constitution of 
the United States. That Congress had in mind the différent relation 
of the local laws of the territory and national laws with relation to ex- 
tradition or removal, I think is made manifest by the provisions of the 
Alaska Criminal Code and the gênerai provisions of Congress. 

[2] Section 5278 of Revised Statutes, relating to fugitives from jus- 
tice of a State or territory, makes provision for extraditing ofïenders. 
The executive of a territory, under this section, has the same rights 
and bears the same duties as the Governor of a state. In re Morgan 
(D. C.) 20 Fed. 298; Ex parte Reggel, 114 U. S. 642, 5 Sup. Ct. 1148, 
29 L. Ed. 250. Section 2502, page 771, of the Laws of Alaska, makes 
spécial provision for extraditing a person charged with a f elony, there- 
by recognizing local application of the local laws of Alaska. Section 
410, Comp. I^ws Alaska 1913 (Act August 24, 1912, c. 387, § 3, 37 
Stat. 512), provides that ail laws of the United States heretofore pass- 
ed, establishing the executive and judicial departraents in Alaska, shall 
continue in fuU force and effect until amended or repealed by act of 
Congress ; that, except as therein provided, ail laws in force in Alaska 
shall continue in full force and eflfect until altered, amended, or re- 
pealed by Congress or by the territorial Législature ; that the author- 
ity granted to the Législature to alter, amend, modify, or repeal laws 
in force in Alaska shall not extend to the customs, internai revenue, 
postal, or other gênerai laws of the United States. 

There is, by this provision, clearly a line of démarcation placed by 
Congress between the local laws affecting the territory and laws affect- 
ing generally ail of the states and territories. Section 2099 of the Laws 
of Alaska, supra, provide: 

That "the common law of England as adopted and understood In the United 
States shall be in force In said district, except as modlfied by this act." 

This expression, I think, f urther emphasizes the line of démarcation 
suggested, as it is fundamental that fédéral courts hâve no jurisdic- 
tion of common-law offenses, but are limited to acts made criminal by 
Congress, and Congress is charged with knowledge of this fact. The 
common-law offenses by this provision are placed in the came category 
and relation as the offenses defined by the Criminal Code, and it would 
hardly be contended that this court would bave jurisdiction to direct 
the removal of an offender against the common law of the territory. 

[3] The offense charged, kidnapping, is not an offense under any 
law of the United States to which my attention has been directed, or 
one cognizable by the United States courts as such, unless the adoption 
of the Alaska Code by Congress makes tliis an offense against the 
United States. Congress, in passing this law, exercised its power as 
a local Législature rather than its power as a gênerai government of 
the United States, Allen v. Myers, 1 Alaska, 114. The intention of 
Congress undoubtedly was to constitute the "Alaska Criminal Code," 
taken largely from the Oregon Criminal Code, which was extended 
to Alaska in 1884, a territorial act, as distinguished from the laws of 
the United States. Jackson v. United States, 102 Fed. 478, 42 C. C. 
A. 452; United States v. Pridgeon, 153 U. S. 48, 14 Sup. Ct. 746, 38 
L. Ed. 631. 
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The Compîled Laws of Alaska hâve no greater force than a law en- 
acted by a territorial Législature, subject to congressional approval, 
and as such its provisions are not laws of tlie United States, and do 
not corne within the cognizance of the United States courts. Maxwell 
V. Fédéral Gold & Copper Co., 155 Fed. 111, 83 C. C. A. 570; In re 
Moran, 203 U. S. 96, 27 Sup. Ct. 25, 51 h. Ed. 105; United States v. 
Jones, Adms., 236 U. S. 106, 35 Sup. Ct. 261, 59 L. Ed. 488. Chief 
Justice Marshall, in United States v. Burr (No. 14,694) 25 Fed. Cas. 188, 
says: "No man can be condemned * * * jn the fédéral courts 
on a State law." Nor does it seem to me that the provisions of section 
1014, supra, can be extended to territorial affairs as such. 

The authorities of Alaska are not without remedy; full and com- 
plète provision being made by the extradition laws, which are open 
to ail the States and territories. 

I think that the court has not the power to order the petitioner re- 
moved to the District Court of Alaska. 



BROACH V. MULLIS, Sheriff, et aL 
(District Court, S. D. Georgla. December 27, 1915.) 

1. Bankhtjptct ©=217 — Liens — Kestrainino Pbocbedings in State Courts. 

Where a mortgage and a .iudgment of a state court forecloslng it were 
more than four months old before the mortgagor flled bis pétition In 
bankruptcy, and the sheriff of the state court had already selzed the 
mortgaged property under the mortgage fi. fa. before tbe pétition was flled, 
the United States District Court would not enjoin a sale under such 
fl. fa., though it would hâve jurlsdiction to do so, if necessary. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §S 323, 330, 
340; Dec. Dig. <S=5217.] 

2. USUEY lS=S5l29 RiGHTS AND REMEDIES OF TEUSTEE IN BANKUUPTOT. 

Under Code Ga. 1910, § 3428, providing that the plea of usury Is Per- 
sonal, but that a creditor has no right to collect usurlous interest from 
an insolvent debtor to the préjudice of other creditors, and section 3304, 
authorizing any creditor of a mortgagor, af ter the issuance of a mortgage 
fl. fa., to contest the validlty or fairness of the mortgage lien or debt, the 
trustée in bankruptcy can set up usury in a mortgage executed by the 
bankrupt, though reduced to judgment ; but this does not Invalidate the 
mortgage, but would only reduce the amount coUectible on the fi. fa. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §S 384, 385; Dec. 
Dig. <&=5l29.] 

3. Banketjptcy ©==217 — Liens — Bestraining Peoceedings in State Courts. 

As, under the statutes of Georgla, a trustée in bankruptcy can, by 
applylng to the state court rendering a judgment foreclosing a mortgage, 
set up usury in the mortgage and contest the amount due thereon, the 
fact that the mortgage debt is Infected with usury is not sufiicient ground 
for enjoining a sale under process of the state court 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 328-330, 
340; Dec. Dig. ©=>217.] 

In Equity. Bill by James F. Broach, trustée of B. L. Harrell, bank- 
rupt, against C. N. Mullis, Sheriff, and another, to enjoin a sale oi real 

©csFor other cases see same toplc & KEY-NUMBER in ail Kev-Numbered Digests & Indexes 
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estate of the bankrupt, levied under state court process. Injunctîon 
denied. 

Warren Grice and Chas. J. Block, both of Maçon, Ga., C. W. Griffin, 
of Eastman, Ga., and Oliver & Oliver, of Savannah, Ga., for com- 
plainant. 

W. M. Cléments, of Eastman, Ga., for respondents. 

LAMBDIN, District Judge. The question hère made îs quite an 
impartant one to the business world. It appears that on the 18th day 
of January, 1912, the bankrupt, B. L. Harrell, made a mortgage on his 
real estate in Dodge county to the Citizens' Banking Company, of East- 
man, Ga., in order to secure an indebtedness of something like $3,900, 
principal; that the mortgage was duly recorded, as provided by the 
laws of Georgia, and was regularly foreclosed by final judgment in 
the superior court of Dodge county, Ga., in November, 1914, and that 
a mortgage fi. fa. was issued a few days thereafter on said judgment 
for principal, interest, and attorney's fées ; that B. L. Harrell filed his 
voluntary pétition in bankruptcy in this court on October 30, 1915, and 
an order of adjudication was promptly entered, but that about one 
month before the filing of said pétition in bankruptcy the sheriff of 
Dodge county had levied upon said real estate in order to satisfy said 
mortgage fi. fa., and is now advertising the property for sale. The 
trustée brings this bill to enjoin the sheriflf from selling the real estate 
of the bankrupt so levied on as aforesaid. 

[1] 1. The bankruptcy law is not intended to interfère with valid 
and existing liens which are more than four months old at the time of 
the filing of the pétition in bankruptcy. The lien in this case is not 
derived from the judgment of foreclosure, which itself, however, was 
rendered nearly a year before the filing of said bankruptcy pétition, 
but is derived from the original mortgage, which was given in 1912. 
It is essential to the stability and integi"ity of business and commercial 
transactions that those who lend money shall be secure in their loans, 
and also shall not be unduly delayed in realizing upon the securities 
which they hold, and courts of bankruptcy should be slow to need- 
lessly interpose their jurisdiction in such matters. In the leading case 
of Metcalf v. Barker, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122, the 
Suprême Court of the United States said : 

"Where the lien Is obtalned more than four niontlis prier to the filing of 
the pétition, it Is not only not to be deemed to be null and void on adjudica- 
tion, but Its validity Is recognized." 

The Circuit Court of Appeals of the Fifth Circuit, to which this 
court owes obédience, has decided the very point hère involved in the 
case of Sample v. Beasley, 20 Am. Bankr. Rep. 164, 158 Fed. 607, 85 
C. C. A. 429. In that case a similar effort was made to stay the 
sale of real estate of a bankrupt which had been levied upon on a judg- 
ment rendered in an action to foreclose certain mortgages made four 
months before the filing of the pétition in bankruptcy — the levy having 
been made before the pétition was filed. It was contended by the com- 
plainant in that case, as it is contended hère, that the property would 
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probably bring more if sold under the supervision of the court of 
bankruptcy, that there was an equity for the creditors in the property 
over the amount due on tlie mortgage, that the interest of the credi- 
tors would be best conserved by the bankruptcy court taking charge of 
the property and selling it, rather than by allowing the sheriff to sell 
it under the state court process, and that under the circumstances it 
was within the discrétion of the court to stop the sale advertised by 
the sheriff and allow the trustée in bankruptcy to handle the property. 
The District Court in that case sustained thèse contentions^ but the 
Circuit Court of Appeals, upon a pétition to superintend and revise, 
reversed- the court below, and held that the sheriff should be allowed 
to proceed with the sale of the property. The headnote in that case is 
in the foUowing language: 

"A bankruptcy court has not .lurisdiction to stay the sale of real estate 
duly seized under a judgment rendeied In an action to foreclose a mortgage, 
rendered long prier to the four months preeeding the petltioa and adjudica- 
tion of the mortgagor." 

It is probable that this headnote vi^as not formulated by the Court 
of Appeals, and the court is of the opinion that the statement therein 
to the effect that the District Court of the United States had no juris- 
diction is rather too broad, and that a better statement of the princi- 
ple involved should hâve been that the District Court, under the facts 
in the case, should not enjoin the sheriff from selling the property 
under the state court process. In other words, I think that this court 
would hâve jurisdiction to stop the sale where absolutely necessary 
under the facts of the particular case in order to protect the rights of 
the creditors or the trustée, which would otherwise be lost or im- 
paired. It is not a question of jurisdiction, but of discrétion and policy 
in each case under its peculiar facts. See also the case of In re Rohrer, 
177 Fed. 381, 100 C. C. A. 613, decided by the Circuit Court of Appeals 
of the Sixth Circuit, where the subject is fully discussed and many au- 
thorities cited; also Neill, Trustée, v. Barbaree, Sheriff, 135 Ga. 771, 
70 S. E. 638, Carter v. People's National Bank, 109 Ga. 573, 35 S. E. 
61, and Parks, Trustée, v. Baldwin et al, 123 Ga. 869, 51 S. E. 722. 

Under the foregoing décisions, inasmuch as the mortgage and the 
judgment foreclosing same were more than four months old before 
the bankrupt filed his pétition in bankruptcy, and inasmuch as the 
sheriff of the state court had already seized the property before the 
pétition was filed, this court does not think it should enjoin the sale. 

[2] 2. Counsel for the trustée also urge, as an additional reason why 
this court should enjoin the sale of the property in question and ad- 
minister same in this court, that the mortgage debt is infected with 
usury. It is clear that, under the laws of Georgia and the décisions of 
the Suprême Court of the state, the trustée can set up usury in the 
mortgage although it has been reduced to judgment; but this would 
not bave the effect of invalidating the mortgage, but would only reduce 
the amount that can be collected by the plaintiff in the mortgage fi. fa. 
The trustée cannot set aside the mortgage, but can purge the mortgage 
debt of usury. Code of Georgia of 1910, § 3428, is in the foUowing 
language : 
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"The plea of usury Is Personal; but a créditer has no rlght to coUect 
usurious Interest from an insolvent debtor to the préjudice of other cred- 
itors." 

The case of Parker v. Barnesville Savings Bank et al., reported in 
107 Ga. 651, 34 S. E. 365, is also in point. The second headnote in 
that case is as f ollows : 

"If, however, such mortgage debt be Infected with usury, and the mort- 
gagor Is Insolvent, it is the équitable right of the wife, as a créditer of her 
husband, to compel the mortgagee to purge his claim of the usury charged 
against thelr common debtor. To this end the wife may, even after a for&- 
closure of the mortgage, avait herself of the statutory remedy provided for 
by section 2769 (now section 3304) of the Civil Code, whereby a créditer is 
permitted, upon specifled terms, 'to contest the validity or fairness of a 
mortgage lien or debt' prejudicially affecting his interests as such." 

[3] The same question is also very fully discussed in the case of 
Stone V. Georgia Loan & Trust Co., 107 Ga. 524, 23 S. E. 861. The 
trustée, however, may assert and enforce ail his rights in the premises 
by applying to the state court and filing a rule or other appropriate 
proceedings therein. If by going into the state court the trustée would 
hâve no remedy in the matter, and could net set up the usury which he 
claims, and thus contest the amount due on the mortgage, this court 
would not hesitate to enjoin the sale and administer the property. 
However, it is clear that the trustée can assert ail the rights he has in 
the matter in the state court, and inasmuch as the sheriff of that court 
has aiready seized the property, the rule of comity prevailing between 
the courts, as well as the principles set forth above in this opinion, con- 
strain this court to deny the injunction prayed for. The trustée, how- 
ever, will be directed to apply to the state court, so that he may receive 
any surplus derived from the sale of the mortgaged property, and may 
there also set up any claim of usury which he may think exists. 

An order will be entered accordingly. 



tJNITED STATES t. CHICAGO, M. & ST. P. RY. CO. et al. 
(District Court, D. Idaho, N. D. September 18, 1915.) 

ALIENS ©=50 AilEN OONTEACT LaBOB LAW — VIOLATION. 

A section foreman of défendant railroad company was indebted to an 
alien, who had formerly worked under him, but had later returned to bis 
own country, and gone from there to Canada. Being unable to pay the 
debt v?hen requested, the foreman sent his créditer sufflcient of his own 
meney to pay traveling expenses and ofCered to re-employ him if he 
would return to this country, which offer was accepted. The foreman 
was authorized by défendant to employ men when needed on his section. 
If they applied or could be obtained in the immédiate vicinity, but not 
otherwise. Eeld that, under such facts, défendant was net chargeable 
with violation of Alien Contract Labor Law (Act Feb. 20, 1907, c. 1134) § 
4, 34 Stat 900 (Cemp. St 1913, § 4248) ; it not appearing that any offlcer 
or other agent knew of the transaction. 

[Ed. Note. — For other cases, see Aliens, Cent. Dlg. §§ 108-110; I>ec. 
Dig. <S=>50.] 

<S=3For other cases see same topio ê KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Action by the United States against the Chicago, Milwaukee & St. 
Paul Railway Company and W. D. Tuttle. Judgment for défendants. 

J. L. McClear, U. S. Atty., and J. R. Smead, Asst. U. S. Atty., both 
of Boise, Idaho. 

Geo. W. Korte, of Seattle, Wash., and Robt. H. Elder, of Cœur 
d'Alêne, Idaho, for défendants. 

DIETRICH, District Judge. This is an action brought by the gov- 
ernment to recover from the défendants the prescribed penalty of 
$r,000 for the alleged violation of section 4 of the Alien Immigration 
Act of February 20, 1907 (34 Stat. 898). The case is submitted upon 
the déposition of John Spiros, the alien involved, and certain addi- 
tional probative facts set forth in a written stipulation signed by coun- 
sel for the respective parties. If the défendant corporation is liable 
at ail, such liability grows out of, and is a resuit of , the acts of its co- 
defendant, W. D. Tuttle, while in its employ. Upon motion of the 
district attorney, the cause has been dismissed as to the défendant 
Tuttle. 

It seems that Spiros first came to this country from Greece in 1909. 
While hère he was engaged for about two years as a section laborer 
for the défendant company, under the direction of the défendant Tut- 
tle as section boss. Thereafter he returned to Greece, where he re- 
mained for 14 months, and then again came back to America, taking 
employment at Fraser Mills, British Columbia. It further appears 
that before he left this country he had loaned to Tuttle $500, and the 
larger part of this was still due him upon his return from Greece. Of 
date August 24, 1914, he wrote to Tuttle from Fraser Mills, advising 
him that he had recently returned, and also informing him that he was 
without work and without money, and requested that he send him 
funds by telegraph. Tuttle replied from Plummer, Idaho, stating 
that he had been unfortunate, and suggesting that if he (Spiros) would 
come to him, he would try to get him a job and would gradually pay 
the debt. At that time Tuttle was working for the défendant corpo- 
ration as a common laborer, and was without any authority to act as 
its agent in any capacity. A short time afterwards he again secured 
a position as section foreman, and thereupon, on September 29, 1914, 
he wrote to Spiros, inclosing $25 of his own money for the payment 
of traveling expenses, and requested him to come to Plummer and 
take a job under him upon the section. Spiros came and was put to 
work as section laborer. So far as appears, no officer or agent of 
the défendant company, other than Tuttle, knew that Spiros was an 
alien, or knew any of the circumstances of his coming to Plummer. 

Section 5 of the AHen Immigration Act provides that any person 
or corporation violating the provisions thereof "by knowingly assist- 
ing, encouraging, or soliciting the migration or importation of any 
contract laborer into the United States shall forfeit and pay for every 
such offense the sum of $1,000." Comp. St. 1913, § 4250. The act has 
been construed in United States v. Regan, 232 U. S. 37, 34 Sup. 
Ct. 213, 58 L. Ed. 494, Grant Bros. v. United .States, 232 U. S. 647, 
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34 Sup. Ct. 452, 58 L. Ed. 776, and United States v. Great Northern 
Ry. Co., 214 Fed. 46, 130 C. C. A. 486. 

The primary question is of the extent of Tuttle's agency for the 
défendant corporation. Notice will be taken of the fact that ordinarily 
a section foreman exercises a very limited authority. Hère it is ex- 
pressly stipulated that at the time he wrote the last letter referred to, 
and sent the money to Spiros, Tuttle was section foreman at the sta- 
tion of Pedee; that he lîad been similarly employed for a period of 
several years, at a time shortly prior to that date; that generally his 
duties were to care for the track and supervise the work of the men 
in his gang; and that he — 

"was authorized to employ such men as might be necessary to work upon 
the said section of rallroad, if such. men should ask for employment in person 
at said Tuttle's headquarters at a time when they were needed on sald sec- 
tion, or If they could be obtained in the immédiate neighborhood of said sec- 
tion; that said Tuttle was not authorized to make any contract of employ- 
ment which would be binding upon the said railway company under circum- 
stances other than the foregoing; and that if he needed men to work upon 
said section, and such men could not be obtained at his said headquarters or 
in the immédiate neighborhood thereof, he was authorized to réquisition such 
men from either the roadmaster of the défendant company or the division su- 
perintendent" 

With this définition of the character and extent of his agency, I 
think it must be held that in arranging with Spiros or encotiraging 
him to come Tuttle was not acting in the Une of his duty or within the 
scope of his authority. Spiros was at the time hundreds of miles 
away from Pedee, and not only without the boundaries of the state, 
but in a foreign country. Moreover, the évidence leaves no doubt in 
my mind that, in engaging Spiros, Tuttle was not acting primarily 
for his employer, but upon his own behalf and in his own interest. 
It is also clear that, had the relation of debtor and creditor not existed 
between him and Spiros, the latter would not hâve come to the United 
States at ail. Tuttle was unable to pay his debt, and was endeavoring 
to secure forbearance from his creditor by bringing him to Idaho, and 
the latter hoped to hasten the collection of the debt by coming. The 
first suggestion from Tuttle was, not that Spiros should go into the 
service of the railroad company, but into some other Une of work. 

It is further clear that the moving considération which induced 
Spiros to come was not the promise of employment, but the hope of 
being able to coUect his money. He appears to hâve testified frankly 
and fairly, and his positive statement is that he had satisfactory em- 
ployment where he was, and by reason of the fact that his brother was 
near him he did not désire to come back to the United States. I en- 
tertain no doubt that, had Tuttle paid him in full upon his arrivai, he 
would bave immediately returned to Canada. To be sure, without 
the promise of employment, he would not hâve come to the United 
States; but it still remains true that he did not come to get employ- 
ment. He came for his money. He was a poor man, and could not 
afïord to give up his job in Canada ând stay hère in idleness until 
Tuttle could raise what was due him. But the job was not what he 
came for, and, as already suggested, he did not stay for that purpose. 
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Emplojment was the condition of his staying, rather than the object 
of his coming, or the inducement which brought him. Work he had 
in Canada, and there he preferred to stay, for the reasons just ex- 
plained. 

Now, to hold that in such a case, where a subordinate employé 
of a corporation, with limited agency, has exceeded his authority, for 
the puTpose of furthering his own private interests, the corporation 
becomes chargeable with the commission of a crime and subject to the 
payment of a heavy penalty, would in my judgment be to place a most 
unreasonable construction upon the law, and to extend its opération 
beyond the limits of what is reasonably necessary to efïectuate its man- 
ifest purpose and intent. I am unwilling to put upon it such a strain. 
The case is clearly an isolated one. There has been, and, under the stip- 
uation, there could be, no suggestion that such or similar practices were 
or are common, or are resorted to for the purpose of evading the 
provisions of the statute. ResponsibiHty might be imposed upon the 
company by a knowledge of, and acquiescence in, the unauthorized 
acts of an employé ; but there are no facts hère warranting tlie appli- 
cation of such a principle. Upon the whole, the transaction was for 
Tuttle's benefit alone; Spiros was not in need of employment, and 
the railroad company was not in need of his services. So far as ap- 
pears, section men could hâve been procured near at hand. Tuttle 
was without authority to go into a foreign land to secure laborers. 

The govemment conceded that the railroad company had limited his 
authority to the immédiate vicinity of his section, and presumably this 
limitation was imposed for some purpose. May not this purpose hâve 
been the prévention of that which hère took place ? But, however that 
may be, the company had the right to impose the limitation, and it 
cannot be held liable for an act which it did not authorize or ratify. 
The suggestion is made that the limitation is wanting in certainty, 
and that inasmuch as Tuttle, acting in good faitli, assumed that he 
had the right to engage the services of Spiros, the company is there- 
fore bound. But while the phrase "immédiate neighborhood," or "im- 
médiate vicinity," may be somewhat elastic and indefinite, under no rea- 
sonable construction could it be extended to reach out and include a 
foreign locality, hundreds of miles away f rom the point where Tuttle 
•was employed. 

Accordingly judgment will be entered dismissing the action. 
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THE ATHANASIOS. 
(District Court, S. D. New York. November 15, 1915.) 

1. Admiealty ®=>47 — Suit in Peeisonam — Pbocess with Fobeign Attach- 

MENT Clause. 

Process in personam agalnst the nonresldent owner of a foreign vessel, 
with clause of foreign attachment, will not be issued, where the respond- 
ent ofCers to enter appearance and does so before allowance of process. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ S9&-403 ; Dec. 
Dlg. <S=547.] 

2. Shipping ®=551 — Eelease of Vessei. feom Chartee — "Eesteaint oï 

Princes." 

A Greek vessel, chartered la a port of the United States by a charter 
party contalning the usual exemption from llability for "loss or damage 
occasloned by ♦ * * arrest and restraint of princes, rulers, or people," 
Is released from the obligations of her charter where, before proceeding 
to her loadlng dock, she was requisitioned by the kingdom of Greece for 
goyernment service by orders transmitted through its légation in Wash- 
ington and consul gênerai. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 203-210 ; Dca 
Dlg. <S=>51.] 

3. AdMIBALTT i®=>1 — DiSCHETIONABT JUEISDICTION — SulT IN ReM AQAINST 

Fobeign Vessel Requisitioned bt Home Governuient. 

Semble, that a court of admlralty of the United States should for politl- 
cal reasons refuse to entertain a suit by a Canadian corporation against 
a Greek vessel requisitioned for use by the Greek govemment. 

[Ed. Note. — For other cases, see Admlralty, Cent Dig. §§ 1-17; Dec 
Dig. <S=»1.] 

In Admiralty. Suits by James Carruthers & Co., Limited, against 
the steamship Athanasios, N. D. Lykiardopulo, claimant, and Bowring 
& Co., and against N. D. Lykiardopulo, as owner of said steamship, in 
personam. Libels dismissed. 

On October 16, 1915, at New York, the Greek steamship Athanasios was 
chartered to James Carruthers & Co., a Canadian corporation, to carry a cargo 
of grain from a port in the United States to a port in Europe. The charter 
reclted that it was between H. Clarkson & Co., agents for owners, and was 
slgned by Bowring & Co., "as agents by cable authority of H. Clarkson & Co., 
London." Subsequently the words "H. Clarkson & Co., agents for" were de- 
leted from the body of the charter, and the owner's name, N. D. Lykiardopulo, 
substituted. The words "H. Clarkson & Co., I^ndon," were also deleted after 
the signature of.Bowring & Co., and the word "owners" substituted. 

A printed clause was pasted on the charter provlding: "The ship. In addi- 
tion to any llberties expressed or Implied hereln, shall bave the llberty to com- 
ply with any orders or directions as to departure, arrivais, routes, ports of 
call, stoppages or otherwlse, howsoever given by his majesty's govemment or 
any department thereof , or by any committee or person having, under the terms 
of the war risks Insurance on the ship, the right to glve such orders or di- 
rections, and nothing done or not done by reason of such orders or directions 
shall be deemed a déviation." It was also provided in the body of the char- 
ter: "It is also mutually agreed that this contract shall be completed and be 
superseded by the signing of bills of lading on the same form as in use by 
regular Une steamers from loadlng port to port of destination ; or. If port 
of destination be one to which there is no regular line of steamers from 
loadlng port, this contract shall be superseded by the signing of bills of 
ladlog in the form customary for such voyages for grain cargoes, which bills 

<g=3For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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of lading shall, however, contain the following clauses: (1) 'It Is also mutually 
agreed that the carrier shall not be Uable for loss or damage occasloned by 
* * * arrest and restraint of princes, rulers or people. * * • ' " 

The vessel arrived at the port of New York on October 29th. Whlle the 
steamer was at New York, ofC the Statue of Liberty, the master was advised 
by the Greek consul gênerai that the vessel had been requisitioned by the 
Greek government under orders reeeived from the Greek légation at Washing- 
ton. In conséquence of thèse orders the vessel did not load for the charterers. 
The charterer flled a libel against the steamer and against Bowring & Co., as 
agents for an unknown owner, and the vessel was seized by the marshal 
under proeess in rem. 

The fîrst of the actions above named was begun by flling the libel on Novenv 
ber 1, 1915. Proeess in rem issued against the Athanasios, which was seized 
within the jurisdiction of the court, and Is still in custody, with security de- 
manded in the sum of $75,000. Bowring & Co. appeared on November 9th, and 
on November lOth the answer of "Bowring & Co. and of N. D. Lykiardopulo, 
claimant of the S. S. Athanasios," was filed. On November lOth the trial of 
the action was begun ; motion to that effect having been made and granted on 
the ground that the ship was in custody and her claimant unable to give the 
security demanded. 

At or shortly after the beginning of this trial counsel for Ubelant stated in 
open court his intention of flling a libel in personam for the same cause of ac- 
tion against the owner of the Athanasios, whose name had been revealed by 
the answer in action in rem. It was thereupon stipulated between counsel that 
ail testimony taken under the pleadiugs in the first suit should be consldered as 
taken also in the second suit. The trial continued to November llth, when 
the libel in the second suit was flled in open court, and a motion made by Ubel- 
ant for proeess with a clause of f oreign attachment. Counsel for N. D. lykiar- 
dopulo immediately ofCered to appear, and on November 12th an answer in 
the second suit was flled and the trial and argument of both cases concluded, 

Travis & Spence, of New York City, for libelant. 

Charles R. Hickox and Kirlin, Woolsey & Hickox, ail of New Yorl-. 
City, for Bowring & Co., N. D. Lykiardopulo, and steamship Athana- 
sios. Frédéric R. Coudert and Howard Thayer Kingsbury, both of 
New York City, amici curise, representing the charge d'affaires of 
Greece in the United States of America and the consul gênerai of 
Greece in the city of New York. 

HOUGH, District Judge (after stating the f acts as above). [ 1 ] The 
motion for proeess with clause of foreign attachment is denied. The 
practice is correctly outlined in Benedict's Admiralty, § 353 et seq., 
which is little more than a statement of the traditional law as contained 
in the briefs of, counsel in Atkins v. Fibre & Co., 18 Wall. 292, 21 'L,. 
Ed. 841. For an instance in this court of how far this f orm of proeess 
dépends on known possibilities of procuring appearance, see Shewan v. 
Hallenbeck (D. C.) 150 Fed. 231. 

[2] The question whether Bowring & Co. are personally responsible, 
because in signing the charter party no principal was disclosed, and 
whether an action in rem will lie in any event, because the. ship had 
not at time of breach of charter taken aboard any cargo nor gone to a 
loading berth, need not be considered, because I am of opinion that 
performance of contract has been prevented, and the charter party re- 
lieved, by "restraint of princes." 

This Greek steamer cannot f ulfiU her charter without lawfully clear- 
ing from this port; she cannot clear without her papers; the Greek 
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consul has them, under orders from his government to see to ît that the 
vessel loads for governmental purposes, and he has authority to put on 
her a captain who will obey thèse orders, if the présent master does 
not. In the phrase now current, the sovereign of the ship's home and 
owner has "commandeered" or requisitioned the steamer for govern- 
ment account. 

There is certainly no power in any court of the United States to pre- 
vent or undo this act of the Greek king and his consul. It is of no 
moment whether the Greek municipal law is being correctly interpret- 
ed by the various Grecian officiais concerned — the restraint is actual 
and is governmental. Restraint need not be by physical force. Olivera 
V. Union Ins. Co., 3 Wheat. 183, 4 L. Ed. 365. Many of the cases on 
restraint are cited in The Styria, 186 U. S. 1, 22 Sup. Ct. 731, 46 L. 
Ed. 1027, ail the British décisions and the American rule as to quaran- 
tine, in Carver on Carriage by Sea (5th Ed.) § 82, and Scrutton on 
Charter Parties (6th Ed.) art. 82. 

It is unnecessary to parade the opinions ; the essential holding is that 
restraint which fulfills the exception must be actual, not potential or 
probable, and must emanate from recognized authority, not, e. g., the 
brute power of a pirate. I am quite unable to conceive any more actu- 
al restraint than is hère présent. The Athanasios has been in effect 
seized by the Greek consul, evidently much against the will of her own- 
er and master. For this reason, both libels must be dismissed. 

[3] Having reached a décision, going into the merits of the contro- 
versy, by interpreting the contract made by the parties thereto, anything 
further is obiter. Considering, however, the probability of other cases 
more or less similar arising during the présent world war, attention is 
called to the fact that this Hbelant is a Canadian corporation asserting a 
right against a res presently used by the government of Greece. In my 
opinion there is no compulsion upon a court of admiralty to entertain 
such a suit, and it is advisable to décline jurisdiction for political rea- 
sons. 

It may also be noted that, under existing treaties and what has hither- 
to been considered accepted international usage, it would be the duty 
certainly of the executive, and probably of tlie judicial, branch of the 
United States government to assist the consul gênerai of Greece in 
carrying out the orders of his king in respect of the Athanasios, inas- 
much as such orders in no wise interfère with the peace, order, or dig- 
nity, of the United States, however destructive they may be to a pri- 
vate contract between subjects of Greece and Great Britain. 

This considération would (even if the charter party had not contain- 
ed the usual exemptions) resuit in denying process, either in rem or by 
attachment, against the steamship. 

Vessel released, and libels dismissed, with one biU of costs.*' 

1 Note.— Since filing the above Sanday & Co. v. British, etc., Ins., Limited, 
113 Law Times Rep. 407, has appeared. "Bestralnt of princes" is there fully 
treated In a case not unlike this. 
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UNITED STATES v. OEEGON SHOET LINE E. CO. 
(District Court, D. Idalio, E. D. October 23, 1915.) 

1, Master and Servant <S=13 — Houes of Service — Violations — "Permit." 

Ilours of Service Act March 4, 1907, c. 2939, § 2, 34 Stat 1416 (Comp. 
St. 1913, § 8678) makes a carrier liable for a penalty If It requlres or per- 
mits telegraph operators to remaia on duty inore than 9 hours. Section 
3 provides that the carrier is deemed to bave had Isnowledge of ail acts 
of ail Its offlcers and agents. Eel(3i, that a carrier was liable where a 
telegraph operator remained on duty more than 9 hours, though he did 
so in violation of the company's rules, and without the knowledge of any 
of its offlcers or agents other than himself, as the statute enlarges or ex- 
tends the application of the gênerai rule under whlch a corporation is 
chargeable with the knowledge of only certain classes of ofRcers and 
agents, and the knowledge which cornes to it through an inferior agent 
is of the same quality as that coming through one having gênerai au- 
thority, and to construe "permit" as requiring, not only knowledge, but 
permission in fact, and to hold that such permission in fact cannot be 
predicated upon imputed knowledge would render section 3 Inelïective 
(citing Words and Phrases, Permit). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <g=»13.] 

2. Master and Servant ®=5l3 — Houes of Service — Violations — "Continu- 

OUSLT OPERATED OFFICE." 

On April 19th a railway Company Issued an order that, commencing 
with the 20th, a telegraph office at which V. had been the sole operator, 
and which had been kept open only part of the day, should be continu- 
ously operated. An additional operator arrangea for failed to appear, and 
the order was suspended untll the evening of the 20th. V. on the 20th 
was on duty for the number of hours he had been accustomed to work ; 
but, the services of an additional operator having been secured, the 
office was in fact kept open continuously on) that day. Held, that the 
office was not, at the time of V.'s service, a "continuously operated office," 
wlthin the Hours of Service Act, limiting the hours of service at such 
offices to 9, but permitting 13 hours of service at offices not continuously 
operated. 

[iîd. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. <g=3l3. 

For other définitions, see Words and Phrases, Second Séries, Continu- 
ously Operated.] 

Action for penalties by the United States against the Oregon Short 
Line Railroad Company. On motion for judgment on the pleadings. 
Motion granted as to four of the counts, and denied and complaint 
dismissed as to the fifth count. 

John R. Smead, Asst. U. S. Dist. Atty., of Boise City, Idaho. 
George H.. Smith, of Sait Lake City, Utah, and H. B. Thompson, of 
Pocatello, Idaho, for défendant 

DIETRICH, District Judge, This is an action to recover from the 
défendant penalties for five différent alleged violations of what is com- 
monly known as the "Hours of Service Act" (34 Stat. 1415). Upon 
the coming in of the defendant's answer to the complaint, tiie plain- 
tiff moved for judgment on the pleadings, and by agreement between 
counsel thç cause has been finally submitted upon the questions of 

^r=>For other cases see same toplc & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
228 F.— 36 
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iaw thus raised. There are five counts in the complaint, the first four 
of which are in légal aspect identical ; a distinct question is presented 
by the answer to the fifth. 

[1] As to each of the first four counts the défendant admits that 
its employé, A. R. Weston, a telegraph operator in its station at Shelley, 
Idaho, remained on duty 9 hours in the 24 as operator, and thereafter 
3 additional hours performing clérical work. It also concèdes that 
the fact that the overtime was given to clérical work is not controlling, 
but it further allèges that this extra service was in violation of the 
defendant's gênerai rules, and was without the knowledge of any of 
its officers or agents other than Weston himself ; and this want of 
actual knowledge is the défense, and the only défense, relied upon. 

A carrier is liable if, in the language of the act, it "requires or 
permits" an employé to remain on duty more than 9 hours ; and under 
section 3 it is "deemed to hâve had knowledge of ail acts of ail its officers 
and agents." The précise point urged by the défendant is that, not 
having actual knowledge that Weston was working overtime, it cannot 
be held to hâve "permitted" the unlawful act, for the term "permit" 
necessarily implies both knowledge and consent. Gregory v. United 
States, 10 Fed. Cas. 1195, 1197; In re Wilmington (D. C.) 120 Fed. 
180, 184; Wilson v. State, 19 Ind. App. 389, 46 N. E. 1050, 1051; 
People V. Conness, 150 Cal. 114, 88 Pac. 821, 824; Words and Phrases, 
vol. 6, p. 5317. The difificulty with the argument is that if it is 
given place, section 3 of the act is rendered wholly inefïective, for if 
the knowledge thus imputed cannot, when considered in connection 
with inaction on the part of the carrier, be made the basis for an in- 
ference of permission or consent, it can serve no useful purpose at ail. 
If not only knowledge, but permission in fact, must be proved, and 
if, as contended, permission in fact cannot be predicated upon the im- 
puted knowledge, it necessarily follows that actual knowledge must 
always be affirmatively established as any other material fact. In the 
argument the knowledge referred to in section 3 was assumed to be 
constructive only, but it is to be noted that it is not so designated in 
the act. The déclaration is that the carrier shall be "deemed to hâve 
had knowledge" — not constructive knowledge. A corporation can, 
of course, acquire knowledge only through its officers and agents. Un- 
der the rules of gênerai làw it is chargeable with the knowledge, not of 
ail of its officers and agents, but of only certain classes thereof. But, 
within the scope of the rule, actual notice to the dfficer or agent is 
deemed to be actual notice to the corporation. 

It is thought that the statute hère simply opérâtes to enlarge the ap- 
plication of the gênerai rule beyond those certain classes to which it 
is now confined by extending it to ail officers and agents, and therefore 
the knowledge which cornes to the corporation through an inferior 
agent is of the same quality as that which comes through one having 
gênerai authority ; in both cases the notice is deemed to be actual and 
not merely constructive. I am unable to yield to the suggestion that 
the only efïect of section 3 is to cast upon the carrier the burden of 
showing that it was without knowledge. The language is inapt to 
express such a purpose. The déclaration is absolute and unqualified : 
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"In ail prosecutions • * • the common carrier shall be deemed to bave 
had knowledge," etc. 

The statute identifies the carrier with ail of its agents, inferior as 
well as superior, and to it is imputed the knowledge of any one of them. 
It once appearing that some officer or agent had knowledge, it becomes 
quite immaterial to show that other officers or agents were without such 
knowledge. It is doubtless true that, so interpreted, the act is rigorous, 
and may now and then opéra te harshly upon the carrier; but, upon 
the other hand, it is apparent that under the view urged by the de- 
fendant it would be a much less efficient means for accomplishing the 
manifest purpose for which it was designed. From the discussion 
it follows that the answer states no défense to the first four causes 
of action, and as to them the motion for judgment must be allowed. 
It should be added that, while the reasoning may in some respects be 
distinct, the conclusion is fully supported by O. W. R. & N. Ry. Co. 
V. United States (D. C.) 213 Fed. 688, and is, to say the least, not out 
of harmony with the views expressed by the Circuit Court of Appeals 
in its opinion of affirmance in that case. 223 Fed. 596, C. C. A. . 

[2] The controlling question touching the fifth cause of action is 
whether or not the defendant's telegraph office or station at Dayton, 
Idaho, was, during the whole of the 20th day of April, 1915, "contin- 
uously operated," as contemplated by the provisions of the act. The 
operator, Vissing, was on duty more than 9, but less than 13, hours, 
and, if it was not a "continuously operated" office, no wrong was done. 
It appears that prior to April 20th Vissing had been the sole operator, 
and the office was kept open only part of the time ; but on April 19th. 
the défendant issued an order that, commencing with the 20th, the 
office should be continuously operated, and arranged for an additional 
operator. But upon the morning of the 19th the new operator hav- 
ing failed to appear, the order of the preceding day was suspended 
until the evening of the 20th, when the services of an additional op- 
erator were secured. Vissing was on duty for the number of hours 
he had been accustomed to work, and as a matter of f act the office was 
kept open continuously on the 20th. But I am inclined to think that 
what waS done was obnoxious to neither the letter nor the spirit of 
the act. Suppose that, the other facts being the same, the company 
had not decided to change to a "continuously operated" office until the 
hour of 7 :40 p. m., on April 20th, the time when the additional op- 
erator appeared. We would hâve a case where the office was in fact 
operated continuously on April 20th, but in law it did not become 
such until 7:40 p. m., and surely the décision at that hour to change 
the character of the office could not be given the rétroactive efïect of 
making unlawful the service of Vissing, which at the time it was ren- 
dered was entirely within the terms of the statute. In principle and 
légal aspect the supposed case is indistinguishable from that made 
by the answer. 

Accordingly, as to the fifth count, the motion will be denied, and the 
complaint dismissed. 
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In re HANSLEY & ADAMS. 

(District Court, S. D. California, S. D. January 3, 1916.) 

No. 1560. 

1. Bankbuptct <®=>100 — Adjudication — Construction. 

An order of tbe bankruptcy court, pro%'iding that, the pétition of a 
copartnership having been lieard and duly consldered, it was thereby d^ 
clared and adjudged a bankrupt, was not an adjudication tliat tlie mem- 
bers of the partnership were bankrupts. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dlg. §§ 60, 131, 141- 
144; Dec, Dig. <s=>100.] 

2. Bankruptcy <®=>69 — Adjudication Aqainst Paetnekship — Necessitt oi' 

Adjudginq Partners Bankbupts. 

While a partnersliip cannot be adjudged a bankrupt without a flnding 
that the members of the partnership are insolvent, it may be declared 
bankrupt without at the same time deelaring tlie partners to l)e bank- 
rupt, as bankruptcy and Insolvency are différent thlngs under the statute 
(Act Juiy 1, 1898, c. 541, § 5, 30 Stat 547 [Comp. St. 1913, § 9589]), and 
the statute provides that a partnership may be declared a bankrupt and 
contains no limitation in this regard. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 51-53, 56; 
Dec. Dig. (g=>69,] 

3. Bankhuptct iê=42 — Voluntaby Procbedings — Partnership. 

One partner may pétition to hâve the partnership declared a voluntary 
bankrupt 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. i 39; Dec. 
Dig. ®=>42.] 

4. Bankruptcy <®=>42 — Involuntaey Peoceedinqs — Sueficiency of Péti- 

tion. 

Under a pétition by One member of a partnership to hâve the part- 
nership and its members adjudged bankrupts, a nonpetitioning member 
of the partnership cannot be adjudged a bankrupt, and the oniy method of 
instituting an involuntary proceeding is by a pétition of creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 39 ; Dec. Dig. 
<S=42.] 

5. Bankruptcy (S=>149 — Administbation of Bstate ov Pabtneeship and 

Members. 

Where a partnership Is adjudicated a bankrupt and one of its members 
is not declared a bankrupt, the partnership trustée may be authorized to 
take possession of the assets of such member and administer them ; 
they being subjeet to the payment of partnership debts. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 229 ; Dea 
Dig. <S=>149.] 

In the matter of Hansley & Adams, a copartnership, bankrupt. On 
motion to vacate the adjudication and counter motion to adjudicate 
the members of the partnership bankrupt nunc pro tune. Motion to 
vacate denied, and adjudication made nunc pro tune as to Adams. 

Frank C. Hill and Lynden Bowring, both of Los Angeles, Cal., for 
H. A. Hansley. 

Cass & Shelton, of Los Angeles, Cal., for J. E. Adams. 

W. T. Craig, of Los Angeles, Cal., and SwafEeld & Swafiield, of 
Long Beach, Cal., for trustée. 

i®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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TRIPPET, District Judge. [1] Hansley and Adams were part- 
ners. J. E. Adams, one of the partners, filed a pétition to hâve tiie 
partnership and himself declared bankrupts, alleging the proper juris- 
dictional facts. The pétition also alleged that H. A. Hansley resided 
in the district and was insolvent. The prayer of the pétition is that 
the partnership, and the members thereof, be declared bankrupts. 
Hansley opposed the proceedings. Upon the findings of a spécial 
master, an order was made in the matter, in the words and figures fol- 
lowing : 

"At Los Angeles, in sald district, on the 7th day of June, A. D. 1915, before 
the Honorable Benjamin F. Bledsoe, judge of said court in bankruptcy, the 
pétition of Hansley & Adams, a copartnershlp, that it be adjudged a bankrupt 
within the true intent and meaning of the acts of Congress relating to bank- 
ruptcy, having been heard and duly considered, the said Hansley & Adams, a 
copartnershlp, Is hereby declared and adjudged a bankrupt accordingly." 

This is not an adjudication that the members of the partnership are 
bankrupt. 

Hansley now moves the court to vacate the adjudication on the 
ground that there has been no order adjudicating H. A. Hansley and 
J. E. Adams bankrupts. The contention is made that the partnership 
cannot be adjudged bankrupt without, at the same time, adjudging the 
individual members of the partnership bankrupts. 

[2, 3] The statute provides that a partnership may be declared bank- 
rupt. A partnership is an entity to that extent. The statute does not 
impose the condition that the partners shall be declared bankrupt at 
the same time as the partnership. It is plain that the partnership may 
be declared a voluntary or involuntary bankrupt. There is no lim- 
itation in the statute in this regard. It is well settled that one partner 
may pétition to hâve the partnership declared a voluntary bankrupt. 
It is undoubtedly necessary, except in certain cases, that the court 
should détermine that the members of the partnership are insolvent; 
otherwise the partnership would not be bankrupt. Bankruptcy and 
insolvency are différent things under the statute. There are many 
instances that could be stated that would defeat the statute authoriz- 
ing a partnership to be declared bankrupt, if it were necessary before 
doing so to adjudicate the members thereof bankrupts. The language 
of the statute does not justify an inference that Congress meant that 
a partnership could not be declared bankrupt without adjudication of 
the partners to be bankrupt. The motion aforesaid will be denied for 
the reasons stated. 

There is a counter motion in the cause that an adjudication of the 
members of the partnership be now made and that the adjudication 
be entered nunc pro tune. As to J. E. Adams, the petitioner, an ad- 
judication will be made declaring him to be a bankrupt, and ordering 
that such adjudication be entered nunc pro tune, as of the 7th day 
of June, 1915. The better practice is to file a separate pétition, i. e., 
one for the partnership and one for each partner who desires to go 
through bankruptcy, but the practice adopted hère has been approved. 
In re Meyer, 98 Fed. 979, 39 C. C. A. 368; In re Farley (D. C.) 115 
Fed. 359. 
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[4, 5] There are authorities to the effect that a proceedîng like tliis 
might be regarded as an involuntary proceeding as to the nonconsent- 
ing partner. There is only one method in the statute for the institu- 
tion of an involuntary bankruptcy proceeding, namely, by the pétition 
of a créditer or creditors, stating certain jurisdictional facts. No sucb 
pétition has been filed herein, and from the master's report it does 
not appear that Hansley is indebted to the amount of $1,000, and 
therefore he could not be declared an involuntary bankrupt. The in- 
dividual assets of Hansley are assets that are subject to the payment 
of the partnership debts, and an order will be made that the trustée 
elected by the creditors of the partnership take possession of said 
assets and administer them, unless, upon proper procédure, Hansley 
is declared a bankrupt, and his creditors elect a trustée. The opinion 
in Re Bertenshaw, 157 Fed. 363, 85 C. C. A. 61, 17 L. R. A. (N. S.) 886, 
13 Ann. Cas. 986, to the effect that the trustée elected by the partner- 
ship creditors cannot administer the estâtes of the members, has been 
disapproved by the Suprême Court, and section 5 clearly contemplâtes 
this procédure. General Order No. 8 (89 Fed. vi, 32 C. C. A. vi) pro- 
vides for this course. 

Before arriving at the foregoing conclusions, I examined the fol- 
lowing authorities: Francis v. McNeal. 228 U. S. 695, 33 Sup. Ct. 
701, 57 L Ed. 1029; Still's Sons v. American National Bank, 209 
Fed. 749, 126 C. C. A. 473; In re Samuels, 215 Fed. 845, 132 C. C. 
A. 187; In re Forbes (D. C.) 128 Fed. 137; Vaccaro v. Security Bank 
of Memphis. 103 Fed. 436, 43 C. C. A. 279; In re Bertenshaw, 157 
Fed. 363, 85 C. C. A. 61, 17 L. R. A. (N. S.) 886, 13 Ann. Cas. 986; 
In re Meyer, 98 Fed. 979, 39 C. C. A. 368; and many others. 



In re MALONE'S E STATE. 

(District Court, D. Idaho, E. X>. October 23, 1915.) 

Banketjptct <S=»207 — Homestead — Pbesesvation of Attachment Lien — 
powee op ooukt. 

Wliere an attachment was levled on real estate in Idaho occupied by 
the debtor as a homestead, but prior to his flllng a déclaration of home- 
stead, whlch was necessary under the state law to protect It from the 
levy, on his subséquent bankruptcy withln four months, the référée had 
Power under Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat 564 (Comp. 
St. 1913, § 9651), to order the lien of the attachment preserved for the 
benefit of the estate as against the homestead claim. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <S=>207.] 

In Bankruptcy. In the matter of Mike Malone, bankrupt. On péti- 
tion to ireview an order of the référée denying bankrupt's pétition for 
allowance of homestead. Modified and confirmed. 

T. L. Glenn, of Montpelier, Idaho, and P. L. Williams, of Sait Lake 
City, Utah, for bankrupt. 
De Meade Austin, of Sait Lake City, Utah, for trustée. 
Gough & Kunz, of Montpelier, Idaho, for créditer. 

©=3For other cases see same topic & KEY-NUMBEH In ail Key-Numbered Dlgests & Indexes . 



IN EB malone's estate 567 

DIETRICH, District Judge. The bankrupt seeks the reversai of 
an order, or perhaps, more accurately speaking, two orders, of the 
référée, which in effect deny exemption from administration as a part 
of the bankrupt estate of a lot in Montpelier, occnpied by him as a 
home. There is no dispute about the facts, and as found by the réf- 
érée they are in substance as follows: 

On June 24, 1914, the bankrupt was residing with his family upon 
the lot in question, and was entitled under the laws of Idaho to file 
a déclaration of homestead thereon. and thereby render it exempt from 
attachment and exécution. He had, however, made no déclaration, 
and the property being therefore subject to attachment, the Bank of 
Montpelier, holding two notes against him, aggregating $3,300, besides 
interest, brought suit thereon against him and caused a writ of attach- 
ment to be issued and duly levied upon the lot. Détails may be dis- 
pensed with, for, generally speaking, it is to be said that no question 
is now raised touching the validity of the attachment; it being con- 
ceded that the bank thus acquired a lien for the full amount of its 
claim. Three days later, namely, upon June 27, 1914, the bankrupt 
filed his déclaration of homestead as provided by law. It is conceded 
by the trustée and creditor that this déclaration operated to exempt 
the property from subséquent levies, but it is also conceded by the 
ba.nkrupt that it in no wise afïected the levy already made. Two days 
thereafter this bankruptcy proceeding was initiated by the filing of a 
voluntary pétition, and upon the following day the adjudication was 
made. 

Upon the authority of Chicago, B. & I. R. R. Co. v. Hall, 229 U. 
S. 511, 33 Sup. Ct. 885, 57 h. Ed. 1306, it is admitted that under sec- 
tion 67f of the Bankruptcy Act the adjudication operated to dis- 
charge the attachment lien unless the same was preserved for the 
benefit of the estate by proceedings taken in pursuance of that clause 
of the section which provides that such liens are continued in force 
in case "the court shall, on due notice, order that the right under 
such levy * * * shall be preserved for the benefit of the estate." 
In that respect the référée expressly finds and reports that upon Au- 
gust 18, 1914, upon motion of the trustée, and after due notice to the 
bankrupt, an order was entered preserving the lien for the designated 
purpose, and apparently this order was not opposed by the bankrupt, 
and certain it is that no proceedings were ever taken to hâve it an- 
nulled. The real question therefore is of the validity of this order, 
and in a collatéral proceeding, such as this must be deemed to be, 
it is limited to an inquiry touching the jurisdiction of the référée 
in point of subject-matter. In other words, if it is within the power 
of a référée under any circumstances to préserve such a lien upon 
property which, either subject thereto or free therefrom, the bankrupt 
may claim as exempt, then full faith and crédit must be given to this 
order, for there was jurisdiction of the person of the bankrupt. 

We cannot in a collatéral proceeding inquire into the circumstances 
under which the référée acted, or question the propriety or wisdom 
of his actions. The validity of this order, I say, is the only real ques- 
tion, for while, as suggested at the hearing, I am inclined to think 
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that in any view the order now under considération was tecîinically 
erroneous, in that, granting the présent validity of the lien, the prop- 
erty should, subject to the lien, be set apart as exempt, still it is stated 
by counsel for the trustée, and not controverted by opposing counsel, 
that the amount of the lien greatly exceeds the value of the property, 
and therefore an adjudication of exemption subject to the lien would 
be of no substantial value to the bankrupt, especially since he is in 
possession and bas the présent use of the property. 

Upon this principal question no adjudicated case bas been called to 
my attention, and I find none in the bocks. Nor do I find substantial 
assistance in an elaborate analysis of the Bankruptcy Act or in a con- 
sidération of the gênerai objects which it was intended to accomplish. 
There is nothing in the act or the policy which it embodies requiring 
that we put a strained construction upon, or read an unexpressed ex- 
ception into, the language of the section under review, and, giving, to 
it the meaning which its language naturally imports, there can be but 
one answer to the question, namely, that tlie court bas the power, with- 
in its Sound discrétion, to préserve such a lien for the benefit of ail 
the creditors. The question of what a bankrupt may or may not claim 
as exempt is, of course, to be referred exclusively to the state law. 
At the time the debtor hère filed his pétition in bankruptcy this prop- 
erty was, under the state law, subject to this lien; the debtor was pow- 
erless to escape from it, unless possibly by resort to bankruptcy pro- 
ceedings. He might hâve prevented the lien by an earlier déclaration 
of hom.estead; but this, for some reason not disclosed in the record, 
he failed to make. He sought the protection of the Bankruptcy Act, 
and particularly of section 67; but the protection thus afforded is by 
the terms of the section conditional and contingent. The very provi- 
sion, and the only provision, upon which he could rely for a dissolu- 
tion of the lien, confers upon the court the power within its discrétion 
to keep it alive. 

The opération of the clause conferring this authority is apparently 
limited to no class of liens and excludes none; it appears to be quite 
as comprehensive as the gênerai provision upon which the petitioner 
relies. Nor can it be said that in this view the Bankruptcy Law op- 
érâtes to work a hardship upon the debtor, for, as we hâve seen, 
were it not for the act, there would be no possible escape for the 
debtor in a case of this character; under the state law he was with- 
out hope. The Bankruptcy Act provides the opportunity for a debtor 
to appeal to the discrétion of the court; but hère, though having no- 
tice of the trustee's application for the préservation of the lien, he 
seems not to bave availed himself of such opportunity, and, as already 
stated, it is no longer possible to call into question the propriety of 
the referee's action. 

In harmony with the views expressed, an order will be entered, 
modifying the orders under review in such manner that the exempt 
character of the property will be recognized, subject, however, to the 
lien, reserving in the bankruptcy court the power to sell the property 
for the satisfaction of the lien, the surplus, if any, to be turned over 
to the bankrupt. Counsel for the trustée is directed to prépare the 
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order, with the assistance of counsel for the creditors, if he so de- 
sires, and submit the same to counsel for the bankrupt for approval 
as to form. 



In re CLOUTIBR BROS. 

(District C!ourt, D. Maine. December 28, 1915.) 

No. 10754. 

1. Banketjptct <S=>407 — DiacnABGE — Makino Falsb Statement to Obtain 
Crédit. 

A statement made by a partnershlp to a mercantile agency coneerning 
its finaneial condition was the statement of the partnershlp wlthln Bankr. 
Act .July 1, 1898, c. 541, § 14 (3), 30 Stat. 550, as amended by Act June 25, 
1910, c. 412, § 6, 36 Stat. 839 (Comp. St. 1913, § 959S), relative to denying 
a discharge where money or property Is obtalned on crédit upon a mate- 
rially false statement made for the purpose of obtaining crédit, though 
the statement was made by the flrm's bookkeeper and not on the Personal 
Investigation of either eopartner. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 737, 
738, 740-751, 758, 760, 761 ; Dec. Dig. ®=j407.] 

Z Bankbuptct ®=>407 — Dischabge — ^Making "Falsb Statement to Obtain 
Ckedit." 

Bankr. Act, § 14 (3), as amended by Act June 25, 1910, § 6, provides for 
the déniai of a discharge If the bankrupt has obtalned money or property 
on crédit upon a materially false statement in writing made by him to any 
person or représentative for the purpose of obtaining crédit from sueh 
person. Held, that a false statement made to a mercantile agency by a 
debtor seeking crédit with intent that the statement shall go to some one 
who wlU extend crédit bars a discharge, as the agency is to be regarded 
as the représentative of the debtor and his agent for the purpose of ob- 
taining crédit by means of exhibiting the false statement. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. ©=407.] 

S. Bankruptcy <@=>407 — Dischabge — Making False Statement to Obtain 
Crédit. 

To bar a discharge under Bankr. Act, § 14 (3), as amended by Act June 
25, 1910, i 6, a statement made to obtain crédit must not only be untrue, 
but must be willful or Intentionally mlsleading. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. <S=>407.] 

4. Bankbtjptcx <g=407 — Discharge — ^Making False Statement to Obtain 
Crédit. 

A firm which subsequently became bankrupt made a finaneial state- 
ment to a mercantile agency in which it was stated that the open ac- 
counts for merchandise at the date of the statement amounted to $10,- 
839.89. The unpaid open accounts for merchandise at that time in fact 
exceeded $14,000. A ereditor's crédit manager obtalned this statement 
from the agency, and, relying thereon and believing it to be true, the 
credltor sold merchandise to the bankrupt. Held, that the bankrupt ob- 
talned property on crédit upon a materially false statement in wrlting 
made for the purpose of obtaining crédit; and a discharge will be de- 
nled under Bankr. Act, § 14 (3), as amended by Act June 25, 1910, § 6. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 729-731, 
737, 738, 740-751, 758, 760, 761 ; Dec. Dig. <S=407.] 

In Bankruptcy. In the matter of Cloutier Bros., bankrupts. On 
exceptions by the trustée to the report of a Spécial Master on an ap- 

<g;^For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
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plication for a discharge. Exceptions sustained, and report ofverruled 
in part, and discharge ref used. 

Maurice E. Rosen, of Portland, Me., for trustée in bankruptcy. 
Fred W. Clair, of Waterville, Me., for bankrupt. 

HALE, District Judge. [1] This case cornes before me upon ex- 
ceptions by the trustée to the report of ttie spécial master, in matter 
of the discharge of the bankrupts. The trustée urges that the proofs 
show the bankrupts to hâve made a materially false statement in writ- 
ing to a mercantile agency, for the purpose of obtaining crédit; and 
that thereby crédit was actually obtained from Clapp & Tilton, of Bos- 
ton. The proofs show that on April 10, 1914, Edmond A. Cloutier, 
one of the bankrupts, in behalf of the firm of Cloutier Bros., made a 
statement to Bradstreet's Mercantile Agency with référence to the 
financial and crédit standing of Cloutier Bros., in order that those 
from whom Cloutier Bros, should buy, and those to whom they should 
sell, would be able to get information regarding the financial and crédit 
standing of Cloutier Bros. The statement was made by the book- 
keeper. Edmond A. Qoutier, however, refers to it in his testimony as 
his statement ; and it nmst be taken as the statement of the bankrupt 
firm, even though it was not made on the personal investigation of 
either copartner. The statement shows open accounts for merchan- 
dise $10,839.89 at the date of the statement, April 10, 1914. It ap- 
pears in testimony that the total unpaid invoices, namely, the unpaid 
open accounts for merchandise at that time were $14,243.43, figuring 
only from March 1, 1914, namely, for only the six weeks before that 
time. 

[2, 3] Since the amendment of 1910 (Act June 25, 1910, c. 412, § 
6, 36 S'tat. 839 [Comp. St. 1913, § 9598]), section 14 of the Bankruptcy 
Act July 1, 1898, c. 541, 30 Stat. 550, provides tl-iat the judge shall dis- 
charge the applicant, unless he has (3) "obtained money or property 
on crédit upon a materially false statement in writing, made by him 
to any person or représentative for the purpose of obtaining crédit 
from such person." It is the duty of courts to hold merchants to a 
strict accountability for statements made in the course of business to 
a mercantile agency for the purpose of obtaining crédit. A false 
statement made to such agency by a debtor seeking crédit, and intend- 
ing that the statement shall go to some one who will extend him crédit, 
must be held to be a bar to a discharge. The mercantile agency is to 
be regarded as the représentative of the debtor, and his agent for the 
purpose of obtaining crédit by means of exhibiting a false statement. 
To bar a discharge, the crédit statement must not only be untrue ; it 
must be false; it mu.st be willful or intentionally misleading. Since 
the amendment of 1903 (Act Feb. S, 1903, c. 487, § 4, 32 Stat. 797), 
and before the amendment of 1910, it has been held that the statement 
made to the commercial agency was the same in effect as if made di- 
rect to the parties who relied upon it. In re Kyte (D. C.) 174 Fed. 
867, 870, 871 ; Tindle v. Birkett, 171 N. Y. 520, 64 N. E. 210, 89 Am. 
St. Rep. 822. There is, of course, much more reason for holding this 
since the amendment of 1910, which inserted the words "or représen- 
tative." 
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[4] In the case at bar, a careful examination of the testimony leads 
me to the conclusion that the statement made by Edmond A. Cloutier 
in behalf of the bankrupts was intentionally misleading. The expia- 
nation given by Edmond A. Cloutier for the crédit statement is net 
satisfactory. Arthur W. Coolidge testifies that he obtained from the 
Bradstreet Agency a report of the crédit statement made April 10, 
1914 ; and that, relying upon this statement, and believing it to be true, 
Clapp & Tilton, for whom he is crédit manager, sold merchandise to 
Cloutier Bros. Upon this testimony I am constrained to hold that 
the bankrupt did obtain property on crédit upon a materially false 
statement in writing made by the bankrupts to the Bradstreet Mer- 
cantile Agency for the purpose of obtaining crédit. In view of my con- 
clusion, it is unnecessary to consider the other questions presented. 

To the extent indicated, the exceptions to the report of the spécial 
master are sustained; and to that extent the report of the spécial 
master is overruled. In conséquence, a discharge to the bankrupts will 
be ref used. 



In re ATLANTIC CONST. CO. 

Ex parte ATLANTIC CONST. 'cO. 

Plstrict Court, S. D. New York. Deceraber 30, 1915.) 

Bankbttptoy i3=>378 — Compositions — Amount or Deposit. 

Bankniptcy Act July 1, 1898, c. 541, § 12b, 30 Stat 549 (Comp. St 
1913, § 9596), provides that an application for the confirmation o( a 
composition may be flled after acceptance in writing by a majority in 
number of ail creditors whose claims hâve been allowed, which number 
must represent a majority in amount of such claims, and after the con- 
sidération to be paid creditors and the money necessarj' to pay ail debts 
having prlority and the cost of the proceedlngs hâve been deposited In 
such place as shall be designated by the judge. Section 57n (Comp. St 
1913, i 9641) provides that claims shall not be proved agalnst a bank- 
rupt estate subséquent to one year after the adjudication with certain 
Immaterlal exceptions. Held, that section 57n does not apply to com- 
positions, and, where an offer of a composition was made within one 
year after the adjudication, ail scheduled creditors were included in the 
offer, though they failed to prove their claims within the year, and the 
deposit must be sufficient to cover the agreed dlvldend to such creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 601; Dec. 
Dig. ®=>378.] 

In the matter of the Atlantic Construction Company, bankrupt. On 
motion by the bankrupt to confirm a composition. Referee's ruling 
denying the motion affirmed. 

Motion to confirm a composition. The adjudication was on October 
1, 1914; the offer of 75 cents in composition was iiled with the 
référée on August 20, 1915 ; the pétition for confirmation of the 
composition, which had been accepted under section 12b, was filed on 
December 15, 1915. The question is whether the bankrupt's deposit 
miîst include those claiins proved after October 1, 1915, or only those 
filed before; the référée has declined a certificate imtil the deposit 
covers ail claims scheduled. 

^;:sF'or other cases see same topic & KEY-NUMBSR In aU Key-Numbered Dlgests & Indexe» 
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Andersen, Iselin & Anderson, of New York City, for bankrupts. 
Krauthoff, Harmon & Mathewson, of New York City, for trustée. 

LEARNED HAND, District Judge. A composition arises from 
the acceptance of an offer to the creditors to purchase the estate. In 
this case the offer was made before the year was up, and it can only 
be interpreted as made at that time to ail those who are shown on 
the schedules. The bankrupt could not tell who would prove before 
October 1, 1915. It could not hâve been within his purpose, therefore, 
to exclude A., B., or C, who might fail to do so. There is no ad- 
ministrative reason why failure to prove should work a forfeiture of 
the offer so made. Wiien the estate is to be administered it is neces- 
sary to put a period to the proving of claims, because the rate of div- 
idend dépends upon what claims are proved. Not so in a composition 
(Re Fox, 6 Am. Bankr. Rep. 525), because the dividend is necessarily 
fixed by the bankrupt upon the schedules alone. To include claims 
not proved within the year would undoubtedly create a bad situation, 
if such claims might vote upon the composition, since those alone should 
vote who hâve an option to administer or to accept the offer ; but 
section 12b provides against that by putting the acceptance into the 
hands of those only who hâve proved before the application to con- 
firm. Thus, while the offer is made to ail, the right to accept is given 
only to those who hâve any option. It does not, however, follow 
that in accepting they do not accept to the f ull extent of the offer, and 
do not include those who may not prove till af ter the year is past. Cer- 
tainly, their acceptance covers ail those mentioned in the schedules who 
hâve not proved but who shall before the year is up. Why should it 
not cover the rest mentioned in the schedules? Section 57n seems to 
me to hâve no application whatever to the situation ; it concerns only 
proving claims against the bankrupt estate, and that is quite irrelevant 
to an offer to the bankrupt's creditors. 

If the offer were made after the year expired, so that the bankrupt 
knew the only creditors who could in any event administer his estate, 
the resuit might well be différent. That question I leave till it arises, 
but obviously one of the rights of the creditors might be to hâve as 
large as possible an offer from the bankrupt to weigh against their 
own administration of the estate. Obviously the bankrupt cannot 
make as large an offer if he must include scheduled creditors who hâve 
not proved. Such considérations do not apply when the bankrupt 
makes his offer before the year is up, because at that time he must 
take the chance in any event that ail who are scheduled may prove. 

There is no case which deals with the subject but Re Brown (D. C.) 
123 Fed. 336, in which a créditer was not allôwed to take his dividend 
though the composition had been confirmed before the year was up. 
Why he should hâve been compelled to prove against an estate which 
had been redelivered to the bankrupt is not apparent to me. Re 
French (D. C.) 181 Fed. 583, does not touch the case at bar, because 
the offer was made after the year had expired ; it f ails within the 
proviso suiggested above and may well hâve been correct. Re Lane 
(D. C.) 125 Fed. 772, turns upon whether a dilatory creditor may take 
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the dividend of one who did not daim the dividend. It does not ap- 
pear whether the offer was made before or after the year was out, 
but in any event the composition had been confirmed upon a deposit 
appropriated only to creditors who had filed. Re Rider (D. C.) 96 
Fed. 808, and Re Harvey (D. C.) 144 Fed. 901, were each cases where 
the confirmation was asked before the year was up — a situation which 
does not présent the question hère. Re Fox, 6 Am. Bankr. Rep. 525, 
a décision by Mr. Remington while référée, and of most respectable 
authority, does not state the facts in the report, and I cannot say what 
it décides. Some of the language goes further, if taken most broadly, 
than it is necessary to go in this case. 

The ruHng of the référée is aflîrmed, and the composition will not 
be confirmed unless the bankrupt deposit a sum suificient to pay the 
dividends of ail creditors scheduled. 



In re IKISH, 

(District Court, E. D. Pennsylvanla. December 28, 1915.) 

No. 5611. 

Bankeuptct <@=84 — Involuntabt Pétitions — Amendment — "Acrr of Baitk- 

BUPTCT." 

Bankr. Act July 1, 1898, c. 541, § 3a, 30 Stat. 546 (Comp. St. 1913, { 
9587), provicies that acts of bankruptcj' by a person shall consist of bis 
baving (1) conveyed, etc., property with intent to binder, delay, or de- 
fraud creditors; or (2) transferred while insolvent any portion of bis 
property to creditors witb inteut to pref er tbem ; or (3) sufEered or 
permltted while Insolvent any créditer to obtaln a préférence through 
légal proceedings, and not havlng, at least flve days before a sale or 
final disposition of any property affected by sucb préférence, vacated 
or discharged sucb préférence. A pétition to bave a person adjudlcated 
a bankrupt on the ground that be confessed judgment to his wife in an 
amount equal to the value of his real estate, bis only disclosed asset, 
alleged this to be au act of bankruptcy under clause 3, and the petition- 
ing creditors asked leave to ameud to allège acts of bankruptcy under 
clauses 1 and 2. Eeld, that leave to file an amended pétition alleging 
any act of bankruptcy within the gênerai scope of tlie facts set fortb in 
tbe original pétition would be granted. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent Dlg. §§ 126-129; 
Dec. Dig. <&=384. 

For otber définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

In Bankruptcy. In the matter of Ned Irish, an alleged bankrupt. 
On motion to dismiss the pétition. Motion denied conditionally. 

G. Herbert Jenkins, of Philadelphia, Pa., for alleged bankrupt. 
Montgomery Evans, of Norristown, Pa., for petitioning creditors. 

DICKINSON, District Judge. This case has taken on a very prac- 
tical phase and is disposed of with this in view. The real question 
involved is whether an insolvent, whose sole disclosed asset is real 
estate, may confess a judgment to his wife in an amount fully equal 
to the value of the real estate, and through the lien thus acquired ab- 

©=3For other cases see same topio & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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sorb ail the assets, and by merely withholding exécution escape bank- 
ruptcy proceedings against him. The pétition of creditors as filed 
avers what was done to hâve been the act of bankruptcy set forth in 
clause (3) of section 3a. It bas been authoritatively ruled by the courts 
of this district that tlie things charged to hâve been done by the bank- 
rupt do not constitute the act of bankruptcy set forth in this clause. 
This has been since settled for us as the law in Citizens' Banking Co. 
V. Ravenna Bank, 234 U. S. 360, 34 Sup. Ct. 806, 58 L. Ed. 1352. 

We hâve in conséquence the admission of counsel for, petitioning 
creditors that the pétition is not self-supporting. This situation is 
met by a request to amend, so that the pétition may aver the acts of 
bankruptcy defined in clauses (1) and (2) of the same section. It is 
argued for petitioners that the cause may proceed to an adjudication on 
thèse grounds, if unchallenged by an answer. Apparently counsel for 
the bankrupt feel embarrassed in meeting this argument, because the 
facts upon which the judgment of the court must proceed do not get 
upon the record until the amended pétition has been filed. They, in 
conséquence, adhère to the position that the présent pétition discloses 
no basis for an adjudication, and the proceedings, because of this, 
should be dismissed. To meet this situation we allow an amendment 
of the pétition to be filed averring any act of bankruptcy which the 
petitioners may feel justified in alleging, providéd the amended péti- 
tion is kept within the gênerai scope of the facts set forth in the orig- 
inal pétition. Such amended proceedings will be subject to any mo- 
tion which the bankrupt may make, or the bankrupt may make answer 
thereto, as if said amended pétition had been originally filed. 

If such amended pétition be not filed in 10 days, an order disnùss- 
ing the proceedings may be entered. 



In re GRABOYES. 

(District Court, E. D. Pennsylvania. December 28, 1915.) 

No. 5340. 

Bankeuptot ®=»455 — Eei-eeees — Review of Peoceedinqs — Proceedings Re- 

'VIEWABIiE. 

A pétition for an order requirlng a bankrupt to pay over certain mon- 
•eys contained spécifie averments of facts regardlng his acquisition and 
payments of money. The bankrupt's answer ignored the averments of 
the pétition beyond those purely f onnal, and set up other statements of 
fact. The référée thereupon ordered him to answer tlie pétition. Beld, 
that this order would not be revlewed, as the court is not caJled upon to 
regulate the mlnutest détails of the practice before référées through pé- 
titions for review, and the proceedings could not be made the subject of 
piecemeal appellate action, but should be reviewed after final judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. { 916; Dec. 
Dlg. ®=>455.] 

In Bankruptcy. In the matter of Abraham Graboyes, bankrupt. On 
pétition for review or order of référée. Pétition dismissed, and cause 
remitted to the référée. 

®s»For other cases see same toplo £ KEY-NUMRER ia ail Key-Numbered Digests & Indexe» 
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William F. Berkowitz and Samuel W. Salus, both of Philadelphia, 
Pa., for bankrupt. 

Alfred T. Steinmetz, of Philadelphia, Pa., for trustée. 

DICKINSON, District Judge. The order of the référée asked to 
be reviewed is of the merest interlocutory character. A pétition was 
filed, asking for an order on the bankrupt to pay over certain moneys 
averred to be in his possession. An order in the nature of a rule to 
show cause issued. The bankrupt assumed to answer the pétition on 
which the rule was allowed. Instead of answering it, he sets up state- 
ments of fact from which it is supposed he wishes the référée to find 
that he has nothing in his possession belonging to the bankrupt es- 
tate. In doing this he ignores the averments of the pétition beyond 
those which are purely formai, and what is filed as an answer is no 
answer at ail. He is thereupon ordered by the référée to answer. 
From this order he now appeals. 

The practice of taking appeals frqm interlocutory orders is one not 
to be encouraged. It is the exceptional case where good to any one 
results from the practice. The evil conséquences are to bring about 
conditions of interminable delays, which are insuiïerable. There is 
no call upon the court through pétitions for review to attempt to regui- 
late the minutest détails of the practice before référées. There is nof 
need for the court to interfère in this instance. The pétition for a re- 
view is without légal merit. There is also, so far as is shown, an 
absence of merit in fact. If the bankrupt answers at ail, his answer 
should be a real answer, and responsive. The pétition consists in the 
main of a number of spécifie, cléar-cut averments. They are consecu- 
tively numbered. Those from 1 to 3, inclusive, are more or less formai. 
The others begin with the assertion as a fact of the statement that on 
July 1, 1914, the bankrupt had on hand stock to the value of at least 
$9,500. This is followed by equally spécifie statements that he added 
to this stock by purchases to a named sum, and that he received moneys 
from the collection of accounts and from the proceeds of loans and 
other specifically narned sources to a given amount. The aggregate sum 
which thus came to the bankrupt is set forth. The admission is then 
made of disbursements out of thèse moneys by the bankrupt to a 
stated amount, and certain sums of money or other property otherwise 
gone out of the possession of the bankrupt, leaving in his hands only 
a named balance of the moneys received. 

The bankrupt answered the averments 1, 2, and 3. Each of the other 
averments could bave been as categorically answered. None of them 
are. We do not feel called upon to express an ex parte opinion upon 
the practice followed in this case. The bankrupt must décide for him- 
self in the first instance the course he will pursue. He may, of course, 
refuse to answer at ail. When the conséquences of such a refusai 
reach the stage of the final judgment, which is the proper subject of 
appellate review, the whole proceedings are brought before the court. 
He may file an evasive answer. Certain conséquences may follow this, 
and when they hâve ripened into final judgment an appeal brings them 
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bef ore the court The proceedings, however, should net be made the 
subject of piecemeal appellate action. 

The pétition for review is theref ore dismissed, and the cause remitted 
to the référée, to be proceeded vvith to final order. 



In re AMBR et aL 

(District Court, E. D. Pennsylvania. October 11, 1915.) 

Noa 3464, 3467, 3470-3472. 

Bankkuptcy <®=5473 — Heabinq on Objections to Dischargie — Costs. 

The filing of objections to a banlîrupt's discharge Is the beginnlng of 
a distinct and separate dispute, and the hearlng thereon is in elïect a 
trial in equity in which the equity rules as to taxation of costs may 
properly be applied. The fact that the same créditer files slmllar objec- 
tions in a number of différent cases does not relleve him from payment of 
costs in each case on an adverse décision. 

[Ed. Note—For other cases, see Bankruptcy, Cent Dig. §§ 87a-S77; 
Dec. Dig. <S=473.] 

In the matter of William M. Amer, Thomas W. Barries, Adam B. 
Long, Jacob H. Bomberger, and Tobias R. Kreider, bankrupts. On 
exceptions of the Bendersville National Bank to report of référée as 
spécial master recommending discharge of bankrupts. Reargument 
on question of taxation of costs. Ruling adhered to. 

B. F. Davis, of Lancaster, Pa., for exceptant. 
John A. Nauman, of Lancaster, Pa., for bankrupts. 

THOMPSON, District Judge. Upon the référence of the spécifica- 
tions of objection to the bankrupts' discharge to the référée, the fil- 
ing of his report recommending the dismissal of the spécifications of 
objection and the discharge of each of the five bankrupts, the matter 
came before the court upon the exceptions of the Bendersville Na- 
tional Bank to the referee's report, and, after hearing, the exceptions 
were dismissed. 

Costs were taxed in each of the five cases under Suprême Court 
Equity Rule 67 (198 Fed. xxxvii, 115 C. C. A. xxxvii) in the amount 
of $5 upon each exception dismissed. The référée having no juris- 
diction to act upon an application for discharge, it is within the power 
of the court, under General Order in Bankruptcy No. 12 (89 Fed. vii, 
32 C. C. A. vii), to specially ref er it to the same or another référée for 
report and recommandation to the court. Objections to a bank- 
rupt's discharge are the beginning of a distinct and separate dis- 
pute, and the hearing tliereon is in efïect a trial in equity. In re Guil- 
bert, 18 Am. Bankr. Rep. 830, 154 Fed. 676; In re Broadway Trust 
Co., 18 Am. Bankr. Rep. 254, 152 Fed. 152, 81 C. C. A. 58. 

The equity rules as to taxation of costs may therefore be properly 
applied, and the fact that the same objecting creditor filed similar ex- 
ceptions in five separate cases does not relieve it from payment of 
costs to each of the bankrupts. 

I perceive no reason to alter the décision heretofore rendered upon 
exceptions to the taxation of the biHs of costs., and the présent péti- 
tion is therefore dismissed. 

®=>For other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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NATIONAL SURETT CO. v. UNITED STATES, for Use of PITTSBURGH & 

BUFFAI.0 OO. et al. 

(Circuit Court of Appeals, Slxth Circuit January 14, 1916.) 

No. 2651. 

1. CoTJETS iS=424 — United States Coubts — Fobm of Actions — ^Law oe 

Equitt. 

Act Aug. 13, 1894, c. 280, 28 Stat. 278, as amended by Act Feb. 24, 1905, 
c. 778, 33 Slat. 811 (Comp. St. 1913, § 6923), requires contractors with tlie 
United States to give a bond, with the addltional obligation that tbe 
contractor shall proinptly pay ail persons supplylng labor and materials 
in tbe prosecution of the work, and provides that any person, etc., fur- 
nishtng labor or materials "used la the construction or repair of any 
public building or public work," may intervena in an action instituted by 
the United States on such bond; that, if no suit shall be brought by 
the United States, any person supplylng labor and materials raay sue 
thereon in the name of the United States ; that, where suit is instituted 
by any such creditor, only one action shall be brought, and any other 
créditer may file his clalm therein and be made a party thereto; and 
that, if the recovery on the bond is inadéquate to pay the amounts found 
due, judgment shall be given to each creditor pro rata. Helâ, that while 
there is force in the argument that a court of equlty ia the appropiiate 
tribunal when such action is brought by a creditor, the District Court 
had jurisdiction of such an action, though brought on the law side of 
the court, especially as Judicial Code, § 274a, as added by Act Jlarch 3, 
1915, c. 90, 38 Stat. 956, provides that when a suit at law sbould hâve 
been brought in equlty, or a suit in equlty at law, the court shall order 
any amendments to the pleadings necessary to conform them to the prop- 
er practice, and that any party may at any stage of the cause amend 
his pleadings, so as to obviate the objection that the suit was not brought 
on the right side of the court. 

[Ed. Note.— For other cases, see Courts, Cent Dlg. §§ 1119, 1125-1129 ; 
Dec. Dig. <s=>424.] 

2. United States <S=>67 — Contractobs' Bonds — Claims Secueed. 

In determining what claims are secured by the bond of a contractor 
with the United States, given pursuant to Act Aug. 13, 1894, as amended 
by Act Feb. 24, 1905, the provision of the statute authorizing only the one 
furnishing labor and materials "used in the construction or repalr" of any 
public building or public work to intervene in any suit on the bond by 
the United States niust be given due force. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dlg. ©==67.] 

8. United States >®=567 — Contbaotoes' Bonds — Claims Secured — "Laboe 
fuenishbd ob materials used in construction of the wouk." 

Groceries and provisions, fumished to a boarding bouse of a contractor 
with the United States, and consumed by his laborers, dld not constitut» 
"labor fumished or matei-ials used in construction of tbe work," and pay 
ment therefor was not secured by the contractor's bond, given pursuant 
to Act Aug. 13, 1894, as amended by Act Feb. 24, 1905, and it was imma- 
terial that the character of the country where the work was donc made 
it necessary for the contractor to board its men on the job. 

[Bd. Note. — For other cases, see United States, Cent Dig. J 50; Dec. 
Dig. ®=>67. 

For other définitions, see Words and Phrases, Second Séries, Labor and 
Material.] 

^ssFor other cases see same toplc & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
228 F.— 37 
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4. United States ©=367 — Contractors' Bonds — Ci-aims Secttred. 

The bond of a contracter with the United States did not secure pay- 
ment for mactiinery and appliances intended to be used in one location 
after another until worn ont, thougli because of the length of the job 
they were so much or so badly used upon the particular contract as to 
become worn ont 

[Ed. Note.— For other cases, see United States, Cent Dlg. § 50; Dec. 
Dlg. <S=367.] 

5. United States <S==>67 — Contbactobs' Bonds — Cxaims Sbctjeed — "Con- 

struction OF The Work." 

Supplies furnished a contracter with the United States, whlch were 
speciflcally Intended for current consumption directly on the work, such 
as drlUs and material for drills used in drilling machines, and made to be 
used up currently, and In fact used up in direct and immédiate contact 
with rock removed as part of the contract, were covered by the contrae- 
tor's bond ; the removal of such rock being a part of the "construction of 
the work." 

[Ed. Note.— For other cases, see United States, Cent. Dlg. § 50; Dec. 
Dig. <S=:567. 

For other définitions, see Words and Phrases, First and Second Séries, 
Construction.] 

6. UNrTED States ©=567 — Contractors' Bonds — Claims Secured. 

The bond of a public contractor engaged in deepening the channel of 
a river did not secure payment for ordinary and current repairs on the 
contractor's machinery, and miscellaneous articles used in the opération 
of the beats and dredges, constituting additions to the contractor's work- 
Ing outfit, or intended to maintain the exlsting outflt in as good order 
as possible against wear and dépréciation. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. <S=.67.] 

7. Appeal and Eeeob (S=>1172 — Disposition or Cause — Reveesal in Part. 

In a creditor's action on a contractor's bond given pursuaut to Act Aug. 
13, 1894, as amended by Act Feb. 24, 1905, where the judgment in favor 
of a number of claimants was in the form of a single entry, there was 
no insuperable dltBculty in allowing part to stand, theugh the judgment 
was reversed as to other claims, as the judgment could be treated as sep- 
arate judgments in favor of each of the successful claimants. 

[td. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4555- 
4561; Dec. Dlg. €=^1172.] 

In Error to the District Court of the United States for the South- 
ern Division of the Western District of Michigan; Clarence W. Ses- 
sions, Judge. 

Action by the United S'tates, for the use of the Pittsburgh & Buf- 
falo Company and others, against the National Surety Company. 
Judgment in favor of claimants, and défendant brings error. Af- 
firmed in part, and reversed in part. 

The Standard Contractiug Company received an award from the United 
States for deepening the channel in a portion of St. Mary's river, and entered 
into a contract to de the work pursuant to the award. It gave to the 
United States the bond required by the act of August 13, 1894, as amended 
February 24, 1905, with the National Surety Company as surety, and in the 
sum of .¥25,000. Before completing the work, the contractor falled, and the 
job was finlshed by its receiver. In the court below, sitting as a court of 
law, suit was commenced by summons by the Pittsburgh & BufCalo Company, 
as plaintifE, but in the name of the United States, against the contractor and 
the surety, as défendants. The suit was based upon the bond, and was to 

©=5For other cases see same topic & KEY-NUMBER In ail Key-Numtered Digests & Indexes 
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recover an unpaid balance of ?4,200 owing for coal fumished by the Pitts- 
burgh & BufCalo Company to the contracter company for its necessary use in 
the dredglng and other work required by the contract Subseguently there 
were ten intervening claims: By Hanna & Co., for coal, $4,200; by the 
Pluto Powder Company for dynamite and electric exploders, $6,180; by the 
Pattison Supply Company for iron, macUnery, hardware, and gênerai sup- 
plies, $3,500 ; by George Kemp for coal, $3,000 ; by the Soo Hardware Com- 
pany for supplies for dredges, tugs, and drill boat, which supplies consisted 
of oil, paint, nails, rope, valves, round Iron, etc., $500; by the George 
Worthington Company for hardware, and supplies, $1,900, which hard- 
ware and supplies consisted of nuts, bolts, valves, packing, files, iron pipe, 
square iron, etc. ; by the Upson-Walton Company for cordage, tackle, ship 
supplies, and ship chandlery articles, $900; by the Cleveland Steel Oasting 
Company for miseellaneous castings as ordered, $200; by J. P. Brogan for 
groceries and supplies for the company boarding bouse, $4,600; by David 
Helman for oak timbers, $600. The surety appeared and pleaded to the 
merits to the original claim and separately upon each intervention. The 
summons was served by publication against the contractor, but the record 
does not show either its appearance or its default for not appearing. Such 
omission in the record is not relied upon by any party, and so will not be 
further noticed. 

A Jury was waived, and the court made flndings of fact to the eflfect that 
there were unpaid claims as above recited, and flndings of law to the effect 
that supplies consumed or used up by the contractor in the progress of the 
work were within the security contemplated by the bond, but that materials 
which became a part of the permanent equipment of the contractor and sur- 
vived the completion of the work were not secured. Under this classification 
the claims of plaintifC and eight interveners were allowed, in amounts aggre- 
gating about $28,000 ; and since the penalty of the bond was only 90 per cent, 
of the liability, each claimant was given a judgment for 90 per cent, of his 
allowed claim. This judgment took the form of a single entry, giving the 
name of each successful claimant, and reciting the 90 per cent, allowed to 
him, forming a total of $25,000, and adjudging that the United States, for 
the use and benefit of the claimants whose claims had been allowed, recover 
from the contractor and Surety Company $25,000 for its damages, and also re- 
cover the costs of each intervener. To review this judgment, the Surety Comr 
pany brought this writ of error, alleging as errors that a court of law had no 
jurisdiction, because the statutory proceeding could be only in equity, and 
that the conclusion of law as to the liability to each successful claimant was 
erroneous. The sutticiency of the assignmeuts will be further mentioned. 

J. M. Garfield and Toiles, Hogsett, Ginn & Morley, ail of Cleveland, 
Ohio, for plaintiff in error. 

J. A. Cline, of Cleveland, Ohio, E. S. B. Sutton, of Sault Ste. Marie, 
Mich., B. H. Davis, Smith, Taft, Arter & Smith and Thompson, Hine 
& Flory, ail of Cleveland, Ohio, and John W. Shine, of Sault Ste. 
Marie, Mich., for défendants in error. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
We pass by, writhout deciding, certain considérations afifecting the 
right of the Surety Company to insist that a court of equity had ex- 
clusive jurisdiction, and assume that it had — and bas — the full right 
to be heard on that question. Its contention is fully supported by the 
opinion of the Circuit Court of Appeals of the Second Circuit in Illi- 
nois Surety Co. v. United States, 212 Fed. 136, 129 C. C. A. 584, filed 
since the hearing of this case below. The contrary resuit has been 
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reached in the Seventh Circuit. Illinois Surety Co. v. United States, 

226 Fed. 653, 664, - — C. C. A. . In the présent case the bond is 

not sufficient to pay ail the claims, and if, upon a writ of error attack- 
ing only certain claims, they are set aside, whereby the fund becomes 
sufficient to pay ail, the other claimants who hâve not assigned errer 
can get no benefit, according to the common-law rule afifecting several 
judgments. In such a case the défendant surety might go free of part 
of its liability; and so there is direct force in the argument that a 
court of equity is the appropriate tribunal, and that therefore it will 
be presumed that Congress intended to put the jurisdiction there ; yet, 
even since the amendment of the statute, so many courts — and the Su- 
prême Court so many times^ — hâve assumed that there was jurisdic- 
tion in the law court that we are reluctant to consider ail thèse déci- 
sions inadvertent. It is enough to turn the scale when we observe, as 
was done in the Seventh Circuit, that, by the enactment of June, 1915, 
section 274a of the Judicial Code — and which enactment applies to 
pending cases — the only efïect of holding in this case that the true 
jurisdiction was in equity, would be to send the case back to be trans- 
ferred to the equity side and heard over again by the same judge upon 
probably the same proofs. Upon the whole we are better satisfied to 
say that the court below had jurisdiction. 

[2] The statute involved has been many times considered, but the 
Suprême Court has never had occasion to déclare broadly the meaning 
of "labor and materials." The standard lien statutes with référence 
to buildings, in force, probably, in every state, contemplate materials 
and labor which directly enter into the structure itself. We are not 
aware of any décisions extending thèse state statutes so as to reach and 
create liens for labor or materials which contribute to the construc- 
tion so indirectly as do the supplies consumed by the contracter in 
operating his plant. Of course, where the statute, by its words or by 
judicial interprétation, gives a lien for labor or materials furnished to 
subcontractors, it carries us one step away from the structure itself; 
but this does not necessarily mean more than that the rule of direct 
contribution is to be applîed to tlie work of the subcontractors. 

The language of the présent fédéral statute does not seem to be 
materially différent from the typical state lien statute. There is a dis- 
tinction between the original and the amended act. The act of 1894 
directed that the bond given to the United States to secure the com- 
pletion of the contract should hâve "the additional obligation that such 
contracter or contractors shall promptly make payments to ail persons 
supplying him or them labor or materials in the prosecution of the 
work," and further specified that suit might be brought and recovery 
had upon this bond by any person who had supplied "labor or ma- 
terials for the prosecution of such work." When the statute was 
amended in 1905, there was no change in the language fixing the con- 
dition of the bond, but it was specified that recovery thereon could be 

iMankin v. Ludowid Co., 215 U. S. 533, 30 Sup. Ct. 174, 54 L. Ed. 315; 
anited States v. Construction Co., 222 U. S. 199, 32 Sup. Ct. 44. 56 L. Ed. 
163 ; Texas Co. v. McCord, 233 U. S. 157, 34 Sup. Ct. 550, 58 L. Ed. 893. 
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had by the person who had "furnished labor or materials used in the 
construction or repair" of the work. The substitution of this language, 
which adopted the usual phraseology of the lien statutes, in the place 
of the former more gênerai référence to "materials for the prosecution 
of the work," is not to be overlooked, and at least has a tendency tô 
bring this statute into harmony with the lien statutes of the states. 
S'orne of the décisions, even since the amendment to the statute, speak 
as if it contained only the provisions fixing the form of the bond, and 
reached ail persons "supplying the contractor with labor and materials 
in the prosecution of the work," regardless of whether thèse things 
were "used in the construction" ; but it is obvions that the two clauses 
must be read together, and that the provision which gives a right to 
an intervener only in case he has furnished labor and materials "used 
in the construction or repair" must receive its due force in interpret- 
ing the statute as a whole. 

The Suprême Court has repeatedly declared that the bond provided 
for by this statute is a substitute for the lien of the mechanic's lien 
laws (Guaranty Co. v. Pressed Brick Co., 191 U. S. 416, 425, 24 Sup. 
Ct. 142, 48 L. Ed. 242; Hill v. Surety Co., 200 U. S. 197, 203, 26 Sup. 
Ct. 168, 50 L. Ed. 437; United States v. Ansonia Co., 218 U. S. 452, 
471, 31 Sup. Ct. 49, 54 L. Ed. 1107; Tille Co. v. Crâne Co., 219 U. S. 
24, 32, 31 Sup. Ct. 140, 55 L. Ed. 72; Equitable Co. v. United States, 
234 U. S. 448, 455, 34 Sup. Ct. 803, 58 L. Ed. 1394) ; and this déclara- 
tion of purpose at least suggests that the scope as well as the purpose 
may be discerned from comparison with the state statutes. The Su- 
prême Court in the Pressed Brick Company Case extended the pro- 
tection of the statute to subcontractors, in the Hill Case to materials 
furnished to a subcontractor, and in the Equitable Company Case, to 
a contract which had been somewhat changed after the surety's under- 
taking was made. In each of thèse cases there is a statement or inti- 
mation that the statute is to be construed liberally to accomplish its 
purpose, rather than strictly; but in each case the labor or material 
involved was of the class which entered directly into the work, and no 
one of thèse cases décides whether or not this liberality of construc- 
tion will avail to reach classes of materials not commonly thought with- 
in state statutes.^ 

The subject of what spécifie materials are included we find touched 
upon by that court in only two cases, Title Co. v. Crâne, supra, and 
United States, etc., Co. v. Bartlett, 231 U. S. 237, 34 Sup. Ct. 88, 58 L. 
Ed. 200. In the former case, certain claims for cartage and towage are 
approved as leading to liability under the bond. Page 34 -of 219 U. S., 
page 140 of 31 Sup. Ct., 55 L. Ed. 72. The contract related to building 
a boat; the towage and cartage claims were, apparently, for hauling 
some materials. The facts show that they could not hâve been for 

2 The présent force of Judge Putnam's comment In American Co. v. Law- 
rencevIUe Co. (0. C.) 110 Fed. 717, 719, to the efCect that this statute should 
not be limited, like the ilen statutes, to materials added to the value of 
the structure, may be somewhat lessened because it had référence to the origi- 
nal act, and because it was wrltten before the Suprême Court had so often 
declared that the bond was a substitute for the liens. 
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labor, and so theymust hâve been for materials. If we seek to apply 
the word "furnished" found in the statute, it would seem that the ma- 
terials delivered at the work, through hauHng or towing done by a 
carrier, were furnished jointly by the vendor and the carrier, and that 
the value of the transportation entered into and became a part of the 
value of the delivered material.' The case is, therefore, not necessari- 
ly inconsistent with the idea that the "materials" contemplated by the 
statute are those commonly so considered under the lien statutes. The 
case" also allows a claim for patterns furnished to his molding de- 
partment for the contracter who was building the marine engine which 
was a part of the boat. This pattern claim seems to be for labor rather 
than for materials. The engine builder, normally, makes patterns, 
makes molds, pours the castings, and machines them. Ail thèse things 
are done by the labor of his employés. If he gets some one else to 
make the patterns for him, their price is none the less part of the 
labor cost of producing the engine. The value of the raw material in 
patterns is negligible ; and so it could not be assumed that they had 
any value for préservation to be used again, in the sensé that they 
would become or might become a part of the contractor's outfit for 
other use. That this claim was regarded by the Suprême Court as for 
labor is apparent by the analogy stated between those who make pat- 
terns and those who erect scaffolding. 

In the other case (United States, etc., Co. v. Bartlett) the contractors 
were to build a breakwater. They owned a quarry, and, to perform 
their contracts must open their quarry, get out the stone, transport it, 
and dump it in the water. There could hâve been hère no question of 
furnishing materials to the contractors, for they owned the materials 
f rom the beginning. The question involved was the labor cost of quarry- 
ing and hauling the materials. The court held the whole of this was la- 
bor performed on the contract. It did not appear that the quarry, so far 
as stripped, remained oi any value for future opération; and it is a 
proper inference that the work of stripping was performed on this 
contract just as much as the work of quarrying. The case seems 
clearly to show an instance of labor furnished directly in the construc- 
tion of the work. 

The décisions ol courts other than the Suprême Court, and which 
are chiefly relied upon to extend the benefit of the bond to the "ma- 
terials" now involved, are the so-called powder cases and coal cases 
(e. g., Powder Co. v. Greenwich Co., 183 N. Y. 306, 76 N. E. 153, 2 L. 
R. A. [N. S.] 288, 111 Am. St. Rep. 751, 5 Ann. Cas. 443; City Trust 
Co. V. United States [C. C. A. 2d Cir.] 147 Fed. 155, 77 C. C. A. 397). 
In the former, blasting powder, used in making excavations, has been 
held to give a liability under the bond. Thèse powder cases stand on 

3 "Ordinarily the contracter for the material delivers the same, and in- 
cludes the expense of the hauling, in the price of the material. No objection, 
so far as we are aware, has ever been made to tlius including the expense 
of the hauling and the price of the material. If it may be so included, and 
lien made to cover the same, why may not the cartman make a separate 
contract for hauling, and aequire a validlien therefor?" Kehoe v. Hansen, 8 
S. D. 198, 200, 05 N. W. 1075, 1076, 59 Am. St Rep. 759. 
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reasoning peculiar to themselves. The powder, or similar explosive, 
is a direct substitute for manual labor, and it is expended or used di- 
rectly and immediately on the construction work. This statute, like 
the lien statutes, must extend to excavating as well as to erecting, and 
unless powder may be considered materials used in that work, there 
would often be nothing to which the name "materials" could be ap- 
plied. 

The coal cases are one step further away. The powder directly 
shatters the rock. The coal serves to carry away the broken rock, but 
does so indirectly, through the intervention of the boiler, which makes 
the steam, which opérâtes the engine, which lifts the dredge bucket. 
The powder is material used in the work ; the coal is material the use 
of which contributes to the work.* However, it is not necessary to 
détermine whether the coal cases are rightly decided. Some of the 
claims hère allowed were for coal, and error was assigned on such al- 
lowance ; but the brief s show that the intention was to raise only sub- 
ordinate questions, and the gênerai rightfulness of the allowance for 
coal is not questioned. We refer to thèse cases only because we must 
know whether they rest upon principles which require allowances of 
the supplies involved in this case ; and since this case may be well dis- 
tinguished from them, their correctness need not be determined. 

The questions saved for this review, interpreting the assignments 
by the brief, pertain to claims which may be divided into three classes : 
(1) Those for groceries and provisions for the men; (2) those for 
machines or appliances of such a character as to become a part of the 
contractor's quasi permanent outiît, and as not to be used up or worn 
out on this job, unless they happened to be; and (3) those for ma- 
chine or miscellaneous repairs or suppHes of a more temporary char- 
acter. 

[3] The Brogan claim was for groceries furnished to the contrac- 
tor's boarding house. We cannot attach any importance to the fact 
that the character of the country where this work was done made it 
necessary for the contractor to board its men on the job — ^in other 
words, compelled it to give them their board as a part of their pay 
for their work. Even if there may be distinctions between one who 
furnishes food consumed by the men in their contractor's boarding 
house and food consumed by the same men in an outside boarding 
house, it is not seen how it can be of any importance whether the 
men agrée to board at the contractor's place, because it is the only 
one, or do so for some other reason ; nor can there one rule in a city 
and another in a wilderness. The provisions, in one case as in the 
other, either are or are not "labor" or "materials" used in the con- 
struction of the work. 

Counsel agrée that in no case under this statute has the liability 
been extended to provisions, and that in the cases decided under the 
State lien statutes such liability has been denied (Perrault v. Shaw, 

* The leading fédéral coal case, City Trust Co. v. United States, supra, 
arose under the act ol 1894, unamended ; and even under the original act 
the Court of Appeals of the District of Columbla reached the opposite conclu- 
sion regarding coal. United States v. City Trust Ce, 23 App. D. C. 153. 
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69 N. H. 180, 38 Atl. 724, 76 Am. St. Rep. 160; Carson v. Shelton, 
128 Ky. 248, 107 S. W. 793, 15 L. R. A. [N. S.] 509; Luttrell v. 
Knoxville Co., 119 Tenn. 492, 519, 105 S. W. 565, 123 Am. St. Rep. 
737;° Dudley v. Toledo Co., 65 Mich. 655, 32 N. W. 884; Pennsyl- 
vania Go. v. Mehaffy, 75 Ohio St. 432, 80 N. E. 177, 116 Am. St. Rep. 
746, 9 Ann. Cas. 305) ; but it is said they stand on the same basis as 
the coal for the engine, as they provide the energy which makes the 
machine-^in this case, the human machine — do the work. The Dis- 
trict Court, while regarding the question as very close, thought this 
final step in the reasoning could not be avoided. We find a sufficient 
distinction in the différence between labor and materials. Coal has 
been allowed as a material ; it is expended as a material ; it never is 
and never can be transformed and merged into that labor which is 
the "labor performed," as distinguished f rom the "material furnished," 
for each of which the statute gives a right of recoveiy. The logic of 
the coal cases — regardless of its persuasiveness — is that the word 
"materials" in the statute should be thought to include coal, because 
the latent energy of the coal was developed into a mère substitute for 
that human labor which iS expressly included in the law, and unless 
this energy thus put into the work is protected in this way it is not 
protected at ail. On the other hand, the food for the men never con- 
tributes to the work, except after it is transmuted into the form of 
that labor which, as labor, is protected. It is not to be thought that 
the statute gives twice a claim for the one thing. 

In this case the entire labor right has been satisfied. The contractor 
paid the men their wages and furnished them their board, and they 
hâve no claim. Money that he may hâve borrowed to pay part of their 
wages is, on this principle (though not in responsiveness to the name 
"materials") difficult to distinguish from the food he borrowed — 
bought on crédit — to pay the balance of their wages ; but such money 
loans are not lienable. 47 Cyc. 44. Nor, if a claim were to be allowed 
for food for the men, could we well refuse one for rent of their quar- 
ters, spécial clothing, free tobacco, or anything else which the con- 
tractor might hâve agreed to provide as part of their pay. Indeed, 
among the items allowed on this claim, we find soap and towels, bed- 
ding, matches, kitchen and table furniture, etc. Thèse last-named 
items only illustrate that if, by vague equities, or by the supposed lib- 
éral policy of the statute, we are led away from the field of direct 
and immédiate use in the construction, we find no place to stop short 
of what the Suprême Court of New Hampshire called "interminable 
litigation and confusion." Perrault v. Shaw, supra. We cannot be- 
lieve that thèse provisions sold by Brogan constitute "labor furnished 
or materials used in the construction of the work," save in a sensé so 
indirect and remote as not to be within the fair contemplation of the 
statute. 

While the cases above cited from the state courts denying a lien 
to board or provision claims are not under the statute now involved, 
we do not see controlling distinctions, either in the state statutes cited 

6 This case revlews many décisions and carefully classifles many articles 
now involved. See 119 Tenn. 512-520, 105 S. W. 565 (123 Am. St. Rep. T37). 
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in thèse cases or in the reasoning of the décisions. In the fédéral 
courts the point has net been directly decided, but it has been twice 
argumentatively pointed out that board or provisions are not materials 
for construction work. In Giant Powder Co. v. Oregon Co. (C. C.) 42 
Fed. 470, 475, 8 L. R. A. 700, Judge Deady says: 

"The food furnlsbed a eontractor for his men may be said to be 'used' and 
'consumed' in the construction ôf the road on which they work, but this 
only in a remote or eonsequential way or sensé. The food does not enter 
directly into the structure and is not so used." 

He then distinguishes between this remote use, for which there will 
be no lien, and the more direct use of powder in blasting, or of water 
in making mortar, or of lumber used in sCaffolding, no one of which 
reniains in the final structure, but each of which is so directly used 
as to support a lien. 

In United States v. Kimpland (C. C.) 93 Fed. 403, Judge Thomas 
was considering this statute in its 1894 form, and he said (page 406) : 

"Is the board, which the contractors hâve agreed conditionally to pay out 
of the men's wages, labor or materials supplied in the prosecution of the 
work? * * * It is considered that the word 'labor,' as used in the 
statute, does not admit of such remote and indirect équivalents, but re- 
quires the sureties to insure the payment for the visible material that was 
furnished for direct use and incorporation in the work. • * * Thereby 
the sureties had a clear conception of the limits of their liability. They 
were not concerned to see to it * * * that persons who furnished stores 
or food or lodging to the workmen, under an agreement by the contracter to 
pay for the same out of the wages due those benefited, should be paid. The 
eontractor was under no such prinjary duty to the United States. His 
duty as a eontractor, and as regards the sureties, was to pay the laborers 
their wages, and allow theni to buy their board and clothiug where they 
would." 

United States, etc., Co. v. Bartlett, supra, is clearly a case where a 
claim was allowed for labor upon the theory that the unpaid wages of 
the laborers had been assignée! to the claimant (see Justice Day's com- 
ment on page 243 of 231 U. S., 34 Sup. Ct. 88, 58 L. Ed. 200) ; and so, 
although the original claim was for board, the claim allowed was for 
labor, and the case has no application hère. Lybrandt v. Eberly, 36 Pa. 
347, and Bartgs v. Berg, 82 lowa, 350, 48 iM. W. 90, are instances 
where liens were allowed for that agreed priée of labor or materials 
and board which had been made a part of the contract price. In Kol- 
lock V. Parcher, 52 Wis. 393, 9 N. W. 67, the statute was express. 

[4] The second class of items hère involved may be typified by the 
"Rand drills." As a matter of common knowledge, such drilling ma- 
chines are portable engines operated by suitable power, and intended 
to be used in one location after another until they are worn out. Their 
life dépends upon the care given to them. It was found as a fact 
as to thèse machines that, because they had been either so much used 
or so badly used upon this work or because the business was to be 
liquidated, the receiver considered them not worth moving and they 
were abandoned. If the bond is to extend at ail to machines, tools, 
and appliances used upon the work, their inclusion must be deter- 
mined by their inhérent character, and not by the length of time for 
which or the manner in which they happen to be used. Such drilling 
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machines becorae a part of the permanent outfit of the contractor. 
True, they might wear out sooner than a dredge, or a crâne, or a hoist- 
ing engine; but they might outlive any of thèse things. In our judg- 
ment, they cannot be regarded as materials used in the construction 
of the work. Of the same class are many other things found among 
items allowed. Rope in large quantities, wire cable, anchor chains, etc., 
are clearly normally a part of the permanent or quasi permanent out- 
fit of the contractor. They obviously would outlast any short pièce of 
work; and the proper name to give them must be fàxed by the 
nature of the materials, and not by the length of the job. If, in fact, 
any of thèse things, like rope, was intended for current consumption 
in the direct doing of the work, it dpes not so appear upon this rec- 
ord. Things of this class are not normally intended for spécifie use 
and exhaustion upon the work where they are first sent. They are not 
materials used in the work; they are facilities for doing that work 
and any other work to which tliey may be applied. 

[5, 6] The tliird class consists of miscellaneous supplies and re- 
pairs for the contractor's plant. This plant consisted of a dredge and 
its machinery, a drill boat and its machinery, two tender tugs, and the 
boarding house. So far as thèse supplies may hâve been specifically 
intended for current consumption directly on the work, they are al- 
lowable, like the blasting powder, and like the lumber actually con- 
sumed in scafïolding or in concrète forms. Of this character would 
be the drills used in the drilling machines, or the mâterial therefor. 
The record does not show certainly the amount of thèse articles, but 
Steel generally described may bave been for this purpose. Thèse drills 
are made to be used up currently. Their life is a matter of days, if 
not of hours. The contractor buys only his current needs on the par- 
ticular job. The drills are used up in direct and immédiate contact 
with tlie rock, the removal of which is the "construction of the work," 
and we are satisfied, by analogy to the powder cases, to regard such 
drills as materials under the statute. 

The great part, however, of the items allowed as supplies and re- 
pairs, were for the ordinary and current repairs on the machinery and 
for miscellaneous articles used in the maintenance and opération of 
the boats and dredges. The articles for outfitting the boarding house 
(the soap, etc., above mentioned) really belong in the same class. 
Thèse supply items are of infinité variety, as would be expected when 
we see that they are not for use directly on the work, but are for the 
maintenance of buildings, boats, and machinery in suitable condition 
for living in the buildings or on the boats, navigating and operating 
the boats, and operating the machinery. As a class we think they 
are beyond the statute. We may specify bolts and nuts, valves, cylin- 
der heads, electric wire, lanterns, wrenches, files, electric light globes, 
divers' overalls, waste, oakum, packing, grindstones, kérosène, paints, 
etc. We even find among the items to which spécifie attention appar- 
ently was not called, but which were allowed against the gênerai ob- 
jection, two typewriter ribbons, five lengths of stovepipe, and three 
rat traps. It cannot be dçnied that even thèse last items may be nec- 
essary supplies for the proper keeping of the boats or buildings in 
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habitable condition, but we cannot think they are "materials used" 
in the deepening of St. Mary's river; and this not because they are 
extrême and striking instances, but because they typify things which 
are either additions to the contractor's working outfit or are intended 
to maintain the existing outfit in as good order as possible against the 
wear and dépréciation which would otherwise accrue. We approve 
generally and apply the rules of séparation of items as stated by Judge 
Webb in United States v. Morgan (C. C.) 111 Fed. 474, 488. 

It results that the judgments in favor of the Pattison Supply Com- 
pany, the Soo Hardware Company, the George Worthington Company, 
the Ùpson-Walton Company, and J. P. Brogan must be reversed. As 
to the Brogan claim, no new trial will be awarded, since, upon the 
undisputed facts, there can be no recovery. In each of the other 
claims just named, the claimant may be able to furnish proof which, 
under our view of the statute, will show a liability as to some of the 
items. As to each of thèse claims there will be a new trial — :Unless 
counsel, before the mandate goes down, file a stipulation fixing the 
amounts recoverable under the rules we hâve indicated. In that event 
the mandate will direct judgments accordingly, and our action will 
tlien be final and subject to immédiate review. See In re Martin (C. 
C. A. 6th Cir.) 201 Fed. 31, 38, 119 C. C. A. 363. 

[7] We see no practical way of considering the judgment below 
as one at law and still subject to partial review, except to treat it as 
11 separate judgments in favor of or against 11 separate claims, which 
for convenience were united in one group proceeding, one hearing, and 
one judgment, with the same force and effect as if they were Consol- 
idated actions. Diggs v. Railroad (C. C. A. 6th Cir.) 156 Fed. 564, 
84 C. C. A. 330, 14 L. R. A. (N. S.) 1029. No one ofthe powder 
or coal claimants complained of the cutting down of its claim to 
90 per cent, but each accepted its judgment for that amount; and we 
affirm the judgments so rendered. There seems to be no insuperable 
diflîculty in allowing part of the judgments, to stand, although they are 
united in one entry with the judgments which are reversed. 

The plaintifif in error will recover its costs against the five défend- 
ants in error whose judgments are reversed. The four défendants 
in error whose judgments are affirmed will collectively recover costs 
against plaintiff in error. 
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(Circuit Court of Appeals, Fifth Circuit. January 4, 1916.) 

No. 2818. 

1. BANKRTjprcT (g^olG — Provable Claims — Claims op Subeties. 

Bankr. Act July 1, 1898, c. 541, § 16, 30 Stat. 550 (Comp. St. 1913, § 9600), 
provides that the liability of a person who is a codebtor with, or guar- 
antor or In any manner a surety for, a bankrupt, shall not be altered by 
the discharge of such bankrupt. Section 571 provides that whenever a 
créditer, whose claim Is secured by the indivldual undertaking of any 
person, fails to prove such claim, such person may do so in the creditor's 

fiî;?=>For other cases see same tocio & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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name, and If he discharge sucli undertaking, In whole or In part, he 
shall be subrogated to that extent to the rlglits oi the creditor. When a 
pétition in bankruptcy was flled, an action was pending against tlie bank- 
rupt, In which a surety bond had been glven to dissolve gamishments, and 
judgment was subsequently recovered thereon against tlie bankrupt and 
the surety on such bond, and was paid by the surety. Held, that the 
surety had an allowable claim, as the liability of the bankrupt to ît 
took effect from the date the surety executed the bond, and the rendi- 
tion of the judgment against it and the bankrupt did not alter the relation 
between them establlshed prior to the institution of the suit, nor affect 
the inchoate rlghts of the surety. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1778- 
1783, 2299 ; Dec. Dig. <S==>316.] 

2. Bankkuptcy ig=312 — Claims — Release — Effect on Rights of Surety. 

When a pétition in bankruptcy was flled, an action by K. against the 
bankrupt was pending, in which a surety bond had been given to dissolve 
garnishments. K. flled his proof of daim, but subsequently was permitted 
to withdraw such claim. On the day of filing his claim he petitioned for 
leave to proceed with the pending action, and was allowed to do so, and 
recovered a judgment which was paid by the surety. The bankrupt flled 
an offer of composition, which was accepted by creditors ; K. filing a re- 
lease of his claim and waiver of ail right to participate in dividends in 
considération of the trustee's release of any rights he might liave as to 
the judgment recovered by K. The surety subséquent to the composition 
filed its claim for the amount paid by it, claiming to be subrogated to the 
rights of K. Held that, while K.'s release estopped him from partiel patins 
in the distribution of assets, it did not defeat the surety's right to prove 
Its claim, as the rights of the surety attached at the time of the exécution 
of its obligation, which existed at the time of the adjudication, and it 
was a créditer of the bankrupt with a provable debt, which K. was 
powerless to waive wlthout considération passing to the surety and 
without its consent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-500; 
Dec. Dig. 0=^312.] 

8. Bankkuptcy ©=312 — Pkovable Claims — Claims or Surettes. 

While K. did file his claim, the withdrawal thereof and the waiver of 
participation in dividends was such a refusai or failure to prove his claim 
as authorized the surety to prove such claim under Bankr. Act, § 571. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 496-500; 
Dec. Dig. <S=312.] 

4. Bankkuptcy <s=ï>340 — Pkoof of Claims — Fobm. 

General Order in Bankruptcy No. 21, § 3 (89 Fed. Ix, 32 C. C. A. ix), pro- 
vides that claims which hâve been assigned bef ore proof shall be supported 
by a déposition of the owuer at the time of the commencement of pro- 
ceedings, setting forth the true considération of the debt and that it is 
entirely unsecured, or, If secured, the security, as is required in proving 
secured claims ; that upon the filing of satlsfactory proof of the assign- 
ment of a claim, proved and entered on the docket, the référée shall give 
notice to the original claimant, and. If no objection be entered, make an 
order subrogating the assignée to the original claimant ; and that, if oN 
jection be made, he shall proceed to hear and détermine the matter. Tha 
surety on a bond executed by the bankrupt, against whom judgment was 
recovered subséquent to bankruptcy, fUed its proof of claim in the form 
of a pétition for the establishment of its subrogated rights, elaborately 
setting forth a history of the entire transaction. Meld, that this substan- 
tially met the requirements of the statute. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 527; Dec. 
Dig. <S=340.] 

(g=>For other cases see same toplc & KEY-NUMBBE in ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of Alabama; Wm. I. Grubb, Judge. 

In the matter of S. E. Wilboume, bankrupt. From a decree con- 
firming an order of the référée and allowing the claim of the United 
States Fidelity & Guaranty Company, J. M. Kilpatrick, trustée, appeals. 
Affirmed. 

The report of Référée Alex C. Birch, mentioned in the opinion, was 
as follows: 

In January, 1913, E. C. Kinney flled a suit In the circuit court of CuUman 
county, Ala., agalnst S. E. Wilboume, whloh suit was based on a promissory 
note in the sum of approximately $8,000, executed by Wilboume in favor of 
Kinney. Prior to the institution of the suit Wllbourne had been engaged in 
the gênerai merchandise business, with stores at CuUman and Marion, and 
fais storehouse at CuUman, eontalning a stock of goods of the approxlœate 
value of $30,000, had been destroyed by flre. At the Instance of Kinney, several 
garnishments were issued agalnst varlous Insurance companles and banks 
at CuUman in aid of hls pending suit. Avalling himself of the provisions of 
section 4313 of the Code of Alahama, Wilboume, the défendant, executed, on 
February 22, 1913, a bond in a sum exceedlng $17,000, with the United States 
Fldellty & Guaranty Company, as a surety thereon, and procured the disso- 
lution of thèse several garnishments. The condition of the bond, whlch tracked 
the statute, was as follows: "If the sald défendant should pay the plalntifC 
such judgment as may be rendered as ascertahied to exlst in favor of the 
plalntlfC and agalnst the défendant in the case, and costs of suit, then thls 
obligation to be null and void ; otherwlse, to remain in full force and effect." 

On Oetober 1, 1913, more than four months after the exécution of the disso- 
lution bond, Wllbourne filed hls voluntary pétition in bankruptcy, in the Dis- 
trict Court of the United States for the Northern District of Alabama, and 
such proceedings vrere had thereon that he was duly adjudged a bankrupt by 
thls court, on said date. On Oetober 7, 1913, E. C. Kinney filed his proof of 
clalm, whlch was allowed in the sum of $8,3.58.46. On Oetober 18th Kinney 
filed his pétition asking permission to withdraw such claim, and on the 
same day an order was entered allowing the wlthdrawal of the claim from 
the flles. 

On Oetober 7, 1913, belng the same day on whlch Kinney filed hls claim for 
allowance, at whlch tlme the garnlshment suit of Kinney agalnst Wilboume 
was pending in the state court undetermined, Kinney flied his pétition with 
the référée seeklng permission to proceed in the state court agalnst the bank- 
rupt, for the purpose of holding the surety on the garnlshment bond, and to 
obtaln a judgment agalnst the surety under the terms of the bond and against 
the bankrupt, with a stay of exécution as to the bankrupt. Thls pétition 
sought to fasteu llability on the surety, and at the same tlme secure to the 
bankrupt any rights which grew out of his adjudication. A decree was enter«d 
on thls pétition, allowing Kinney to prosecute his suit in the state court to a 
judgment, with stay of exécution agalnst the bankrupt; and on Oetober SC, 
1913, judgment was rendered in the state court in favor of the plaintlfC agalnst 
Wllbourne, the bankrupt, in the sum of $9,117.27, with costs amountlng to 
$1,295.30, with stay of exécution, and likewise, in aecordance with the provi- 
sion of the Code and the condition of the bond, a judgment In llke amount was 
rendered against the United States Fldelity & Guaranty Company. 

On December 8, 1913, the bankrupt filed an offer of composition, under the 
terms of whlch he was to deposit the sum of $11,000 in court, and the credi- 
tors to receive such dlvldends as could be declared after the payment of the 
costs of administration. An order was entered calling a meeting of the 
credltors on December 18, 1913, to consider such offer, and at such meeting 
a waiver of Elisabeth Wllbourne, the wife of the bankrupt, Lola M. Pol'ard, 
hls sister-in-law, whose alleged claims approxlmated $12,000, and walv^r oî 
E. C. Kinney in participation of any dlvldends had been filed. Such of^er of 
composition was consldered by the credltors' meeting and accepted, c^d on 
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December 19th the composition was conflrmed by the District Court. The 
agreement between Klnney and Kilpatrick, the trustée, under which Kinney 
walved rights to partlclpate In the distribution of the funds under the com- 
position agreement, was as; foUows: 

"In considération of the underslgned, J. M. Kilpatrick, as trustée in bank- 
ruptcy of the estate of S. E. Wilbourne, releasing and assigning to the under- 
slgned, E. C. Klnney, ail of hls rights, equitles, and clalms In and to a certahi 
judgment rendered In the circuit court of Cullman county, Ala., agalnst the 
bankrupt and the United States Fidelity & Guaranty Company, of Baltimore, 
Md., on the 30th day of October, 1913, together with any rlght of aiJpeal in the 
trustée in bankruptcy to appeal from said judgment to the Suprême Court of 
Alabama, the underslgned hereby expressly agrée to accept the Uablllty of 
said United States Fidelity & Guaranty Company, of Baltimore, Md., and to 
look to the said Fidelity & Guaranty Company, of Baltimore, Md., for the full 
satisfaction of his said clalm under his said judgment, and hereby releases 
the said trustée In bankruptcy from any liability to the underslgned as a credl- 
tor of said bankrupt estate, and takes such judgment and the rights growlng 
out of said judgment In satisfaction of the preferred or lien claim heretofore 
flled agalnst said estate, releasing ail rights which he bas or may hâve to 
partlclpate agalnst the estate of said bankrupt or the funds thereof : Provided, 
however, that the said B. C. Kinney shall not release or waive any of his 
rights to proceed agalnst the aforesald bond company under said judgment; 
and provided, further, that nothing hereln contained shall be construed as 
belng In confllct wlth the orders heretofore made by this court wlth référence 
to said judgment. The sole considération for thls agreement passing to the 
said E. C. Kinney belng a release by the trustée to said E. C. Kinney of any 
rlght the trustée may bave in and to said judgment or his right of appeal 
therefrom ; and the considération passing to the trustée being a release of the 
trustée of the said Kinney's right to partlclpate in the distribution o£ the 
funds of said estate, the said Kinney looking to said judgment for the satis- 
faction of Us said claim. Dated this the ISth day of December, 1913. 

"[Signed] E. C. Kinney, 

"By Brown & Grifflth, Attys. 
"J. M. Kilpatrick, Trustée." 

After the confirmation of the composition, and before distribution to the 
creditors, the attorney for the United States Fidelity & Guaranty Company 
notifled the référée that his client clalmed to be subrogated to the rights of 
Kinney, payée of the bond on which it was surety, and that It proposed to 
file a claim agalnst the funds when it discharged the judgment rendered 
agalnst It in the state court. Thereupon the référée delayed the distribution 
of the fund untll the rights of the bond company could be determined. The 
bond company on April 9, 1914, at which time there was accumulated interest 
on the judgment of $334.30, paid and satlsfled the judgment rendered agalnst 
it in the state court as surety on the bond of Wilbourne, the bankrupt. There- 
upon Kinney acknowledged recelpt from the bond company, as a surety, of 
the payment of thé judgment, costs, and interest, and exeeuted an asslgnment 
to the bond company of any interest that he had In the judgment, and agreed 
to file any clalm he might hâve growlng out of such judgment agalnst the 
bankruptcy estate of S. E. Wilbourne. 

On April 20, 1914, E. C. Klnney filed hls clalm In the sum of $8,641, and on 
the same day United States Fidelity & Guaranty Company filed its proof In 
the sum of $10,746.87, clainiing to be subrogated to the rights of Kinney. On 
April 28, 1914, the trustée flled objections to the allowance of both the Klnney 
claim and the United States Fidelity & Guaranty Company clalm ; the gist of 
such objections being that nelther claimant had provable clalms in bankruptcy, 
and that Kinney had waived his rights to partlclpate in the distribution of 
the funds of the estate, and that the United States Fidelity & Guaranty Com- 
pany, as surety claiming to be subrogated to his right, was bound by such 
waiver. 

On June 29, 1914, a decree was entered by the référée allowing the clalm of 
the United States Fidelity & Guaranty Company In the sum of $9,409.46, thls 
belng the amount of the Indebtedness with Interest and costs Incurred, at the 
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time of the adjudication in bankruptcy, plus an attorney's fee of $250, which 
the référée fixed as earned before the time of the adjudication ; that part of 
the clalm of the United States Fidelity & Guaranty Company which was 
disallowed was made up of court costs and Interest which accrued after the 
filing of the pétition In bankruptcy, and that part of the $1,000 attorney fee 
allowed on the note by the state court, which was earned in the trial of the 
cause, which was bitterly contested. 

On the hearing of the contest instituted by the trustée on the allowance of 
the claim of the bond company, the cause was submltted on the verified claim 
and the exceptions of the trustée thereto, the transeript of the record of the 
Oullman circuit court, and by agreement, on ail papers or pleadings heretofore 
filed in the bankruptcy proceedings of S. E. Wilboume, which might be con- 
sidered pertinent to the issue. The facts of the case on this review are un- 
dlsputed and hâve been detailed in this statement, and it is therefore un- 
necessary for the référée to make any spécifie finding of facts, as only a ques- 
tion of law is Involved. 

Discussion of Légal Principle Involved. 

On the hearing of the case before the référée it was contended by counsel 
for the bonding company that the exécution of the agreement between Kinney 
and the trustée dld not operate as a discharge of the surety, and counsel for 
the trustée, one of whom had represented Kinney In the procurement of the 
judgment against the surety after bankrui)tcy, coneurred in this contention. 
It can therefore be taken as a premise that the agreement between Kinney and 
the trustée did not relieve the surety, and that such surety after bankruptcy 
and after the exécution of such agreement discharge the debt of his principal. 
It appears to the référée that the sole question of law to be determined is 
whether or not a creditor, whose claim is secured by the undertaking of 
another, can waive the rights of his surety in a bankruptcy proceeding. 

[1] Pretermitting for the présent the power of Kinney to waive any rights 
of the bonding company existing at the time of the adjudication, ample authori- 
ty is found in the provisions of the bankruptcy statute for the allowance of 
claims of sureties on the subrogation theory. Section 16 of the bankruptcy 
statute is to this effect: "The liability of a person who is a codebtor with or 
guarantor, or in any manner a surety for a bankrupt, shall not be altered by 
the discharge of such bankrupt" It can be read from this provision of the 
act as an inévitable déduction that, if the codebtor or surety of the bankrupt 
should fail to prove his claim, then in the event of the discharge of the bank- 
rupt ail rights of the surety against the bankrupt would be eut off. It f oUows, 
therefore, that in order to protect any rights it might hâve against Wil- 
bourne, the debt having been discharged subséquent to the confirmation of 
the composition offered by Wilbourne, it was incumbent on the bonding com- 
pany to offer its claim against the estate. It is by no means clear that the 
bonding company has any valid claim against the bankrupt; yet any claim 
it might hâve must be protected by an offer on the part of the bonding com- 
pany to participate in the estate. 

In ordinary instances, no question of walver of rights intervening, subsec- 
tion "i" of section 57 is conclusive of the authority of a surety to prove the 
clalm of the creditor whose debt he paid ; sald subsection reading as follows: 
"Whenever a creditor, whose claim against the bankrupt estate is secured by 
the individual undertaking of any person, fails to prove such claim, such person 
may do so in the creditor's name, and if he discharge such undertaking in 
whole or in part he shall be subrogated to that extent to the rights of the 
creditor." It would seem that section 57, construed in connection with sec- 
tion 63, which latter section defînes the character of claims which may be 
proven, and the instant claim falling wlthin the purview of the latter section, 
that there can be small question as to the provability of the claim of the 
bonding company, if the question of the walver of participation be put be- 
hind us. 

It is a fundamental principle of the law of suretyship, recognized alike 
under the décision of the Alabama courts and the fédéral courts, that the in- 
debtedness of a bankrupt principal to his surety, who subsequently discharges 
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the obligation In whole or in part, takes effiect from the date tlie surety ex&- 
cuted the Instrument whlch binds him, and that In the event the surety dis- 
charges the debt of the principal, after the prlncipal's adjudication as a 
bankrupt, the surety Is Indemnified, in that he has a provable and likewise a 
dischargeable debt, whlch had its origin prier to the adjudication. In re Stout, 
6 Am. Bankr. Eep. 508 (D. C.) 109 Fed. 794 ; Llvingston v. Heineman, 10 Am. 
Bankr. Rep. 39, 120 Fed. 786, 57 C. C. A. 154 ; 1 Bemington on Bankruptcy, §§ 
611 and 644; 1 Loveland on Bankruptcy, §§ 304, 329, and 830; Kyle v. 
Bostlck, 10 Ala. 589; In re O'Donnell, 12 Am. Bankr. Rep. 641 (D. C.) 131 
Fed. 150. 

The rendltion of a judgment against a principal and surety does not alter 
the relation whlch was establlshed prier to the institution of the suit, and 
the rights of the principal and the surety in the event the judgment is ren- 
dered, either separately or jôintly, are not affected. Therefore the relation 
of principal and surety, brought Into being by the exécution of the dissolution 
bond by the bankrupt and the bond company, was not affected by the rendl- 
tion of the judgment procured subséquent to the adjudication. If the surety 
Company had inchoate rights immediately after it slgned the bond, such rights 
were not affected by the ripening of the clalm against it in f avor ef Klnney to 
a judgment In his faver. Carpenter v. Devon, 6 Ala. 718 ; Knighton v. Curry, 
62 Ala. 410 ; Habil v. U. S. F. & G. Oo., 142 Ala. 363, 39 South. 54 ; 1 Brant on 
Suretyship, 409 ; 22 Cyc. p. 88. 

[2] The case at bar, as has been stated, in the judgment of the référée, 
rests upon the question of the power of Kinuey to waive any rights which 
may bave existed in favor of the bond company at the tlme of the exécution 
of the walver by him. It is true that Kinney estopped himself from clalming 
participation in the distribution of assets, and that any clalm offered by him 
necessarily would bave been stricken. However, it does not foUow that the 
légal effect of his waiver waa to In any wise jeopardize the rights of the 
surety ; the burning question is, When did the rights of the surety attach? 
If such rights came into being at the tlme of the exécution of the bond, and 
existed at the tlme of the adjudication in bankruptcy, it does not seem that 
Kinney could take any arbitrary action, the eû'ect of which would militate 
against such rights. If the rights of the surety did not corne into being untU 
the bankruptcy, the rendltion of the judgment being subséquent to the adjudi- 
cation, then It would only be subrogated to the rights of Kinney at the tlme 
of the discharge of the debt In that case, Kinney havlng waived his right 
to any divldends, the surety, being subrogated only to the powers and privi- 
lèges of his principal, would be eut ofC, 

It is the opinion of the référée that the bond company, with Inchoate rights, 
was a créditer at the tlme of the adjudication of the bankrupt. ïhe bouding 
company at that tlme had the right to insist on the liquidation of any clalm 
which Kinney had against the baukrui)tcy estate, and to discharge its 
liability on its undertaking, whlch secured the unllquidated clalm, and there- 
upon unquestionably under the décisions it would be subrogated to the rights 
of Kinney to prove the debt against the estate. Manifestly it would be unfair 
and harsh to allow a créditer with a clalm secured by an indorsement or a 
bond to prove his clalm against a bankrupt estate, feeling assured that he 
could collect his debt in fuU by proceeding against a surety, and then waive 
participation in the distribution of the estate and eut ofC the rights of the 
surety to in a measure recoup his loss by receiving a dividend as partial pay^ 
ment ou an outlay niade to pay the undetermlned debt of the third party. 

If the obligée could arbitrarily eut eff the rights of his surety by waiving; 
his own rights, the doctrine of subrogation would be undermined, and the 
surety would be entlrely helpless and powerless in the hands of the person 
whose debt he secured. The theery of subrogation is te enable one who has 
discharged the obligation of another to recouiJ loss by an inheritance of any 
rights, which the obligée who has been paid might hâve held against the 
debtor. Any ruling whlch would allow the obligée to violate the rights of 
his surety by waiving for the surety a potentlal right to participate pro 
rata in the distribution of a bankruptcy estate would fly In the face of tbis 
doctrine. 
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The case of Swarts v. Siegel, 8 Am. Bankr. Rep. 694, 117 Fed. 13, &4 C. 
C. A. 399, is on ail fours vvith the case at bar. A very elaborate opinion was 
rendered by Judge Sanborn of the Circuit Court of Appeals, and the especlal 
attention of the District Judge is called to this case. It is expressly held that 
a surety is a creditor with a provable debt at the time of the adjudication 
of the bankrupt. It may be that the debt was not discharged or liquidated 
until after an adjudication, yet, if the surety was bound for the payment 
of the daim at the time of the adjudication, In that erent he became a creditor 
with al] of the rights guaranteed to a creditor under the bankruptcy etatute. 
If the bonding company was a creditor at the time of Wilbourne's adjudica- 
tion, then Kinney perforée was powerless to walve, without considération 
passing to the bonding company and without its consent, any rights it might 
hâve had at that time. 

The attention of the Mstrict Judge is likewise called to the case of Moody 
V. Huntley (D. C.) 149 Fed. 797, in which case it is held that the equity of 
subrogation has recelved a libéral and broad construction by ail courts of 
the land. 

In the argument of the case before the référée, counsel for the trustée con- 
tended that any rights of the bonding company must grow out of elther 
section 571 of bankruptcy act or from section 5385 of the Code of Alabama, and 
that under neither of thèse provisions could the bonding company be subro- 
gated to greater rights than those rights possessed by Kinney ; in other words, 
that the stream could not rise higher than its source. While It Is true that a 
surety who endeavors to avail hiniself of the equity of subrogation takes the 
claim of the person whose debt he has paid, subject to ail défenses, limi- 
tations, and inflrmities, yet counsel for the trustée in this cause mistakes the 
time when the rights of the surety attached. Counsel eontend that the bond 
company had no rights until it paid the judgment, and that at the time the 
judgment was discharged Kinney had no rights In the bankruptcy case, be- 
cause he had expressly waived such rights. The référée, however, is of 
the opinion that the rights of the surety attached at the time of the exécution 
of its obligation, which existed at the time of the adjudication, at which 
time they were flxed and preserved. 

[3] Counsel for the trustée made the ingénions point that the claim of the 
bond company dld not come withln the influence of section 571, in that 
Kinney did not fail to prove his claim. Counsel guoted from 1 Loveland on 
Bankruptcy at page 677: "A person who is secondarily liable for a debt of a 
bankrupt, as indorser or surety, may prove provided the principal creditor 
fails to prove his debt." 

Counsel niaintained that, inasmuch as Kinney proved his debt against the 
bankruptcy estate withln five or six days of the adjudication and subsequently 
withdrew the proof, it could uot be said that he failed to prove his claim. 
While in a sensé it cannot be said that Kinney failed to prove his claim, yet in 
a légal sensé, and in sso far as the rights of the surety are concerned, he must 
be construed to hâve failed to prove his claim if he neglected or ref used .so to 
do on demand. It would indeed be a harsh ruie which would allow an obligée 
to prove a claim and then immediately withdraw such proof, and thereby eut 
ofl! the rights of his surety. Clearly it was the purpose of section 571 to 
give to the surety a right to indemnlty himself in so far as possible, by allow- 
ing him to participate in the stead of the person to whom he paid the debt 
in the distribution of bankruptcy estâtes. It cannot be read Into the provi- 
sions of this statute that the power lies in the obligée to collect his debt in 
full and then arbitrarily inhiblt the surety from securing a dividend by filing 
his claim, and then withdrawing the same. The beneficent and équitable pur- 
pose of the section cannot be subserved if such a narrow and restricted con- 
struction is placed upon Its provisions. It was the manifest Intent of the law- 
makers in Congress to secure to sureties, who hâve discharged the obligation 
of their principal, the benefits of the équitable doctrine of subrogation ; and 
if such intention can be carried out by placing a libéral construction on the 
section under discussion, whereas a strict construction would defeat not only 
the ends sought by the statute, but likewise the ends of justice, it is clearly 
the duty of the court to give the provision a libéral construction. 

228 F.— 38 
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The wlthdrawal of the clalm flled by Kinney operated as a refusai or fail- 
ure to prove the claim in so far as the rights of the surety are concernée!. 
When Kinney withdrew his clalm and signed a walver of participation in divi- 
dends, he thereby put the surety on notice that he would look to the surety 
for the discharge of his debt in fuU, and that the surety must protect any 
rights it might hâve in the bankruptcy court. In légal efCect the wlthdrawal 
of the clalm must be constnied as a refusai to prove. It mlght be that the 
objection urged by the trustée is met by the fa et that Kinney flled a proof of 
claim at the same time the bond company offlered its proof. However, it 
is difficult to détermine how Kinney at that time could hâve a clalm allowed, 
when he had expressly waived in so far as he personally was concerned 
any rights to further appear in the bankruptcy proceeding. 

[4] Oounsel for the trustée attacked the form of the proof offiered by the 
bond Company, and insists that it has not complied strictly with the provision 
of General Order 21, § 3 (89 Fed. ix, 32 C. C. A. ix). An examlnation of the 
proof of elaim ofEered by the bond company, which is in the form of a pétition 
for the establishment of its subrogated rights, discloses the fact that it very 
elaborately sets forth a history of the entlre transaction, and measures sub- 
stantially to the requirements of the bankruptcy statute. 

The contention of the trustée that the clalm is excessive, in that items 
therein contained are for counsel fées and costs of court, which hâve accrued 
subséquent to adjudication, was sustained In the deeree of the référée, and 
the claim was reduced by striklng ont such charges. 

For the information of the District Judge, ail papers, pétitions, proofs of 
clalm, and pleadlngs pertinent to this issue are transmitted as a part of the 
record of this review. 

R. Du Pont Thompson, of Birmingham, Ala., and John D. Bibb, of 
Anniston, Ala., for appellant. 

Phares Coleman, of Birmingham, Ala., for appellees, 

Before PARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. We find none of the assignments of error in this 
case well taken. For reasons sufïiciently stated in the report of the 
référée, the appellee was entitled to the relief granted by the deeree 
entered October 10, 1914, and the same is affirmed. 



KEYSER et al. v. MILTON, 

(Circuit Court of Appeals, Fifth Circuit. January 19, 1916.) 

No. 2821. 

1. HUSBAND AND WlFB <S=98 — ^NATIONAL BANKS LiABILITIES OF STOCKHOLD- 

EKS. 

Notwithstandlng the disabilities of married women under the laws of 
Florida, a married woman, acquiring stock in a national bank by gift 
from her husband and coUectlng the dividends thereon, became, like other 
stoekholders, liable for the debts of the bank which it failed to pay to 
the extent of her holdings, under Rev. St. § 5151, making the share- 
holders of national banking associations individually responsible equally 
and ratably, and not one for another, for ail debts of the association to the 
extent of the amount of their stock in addition to the amount invested in 
such shares. 

[Ed. Note. — For other cases, see Husband and Wif e. Cent. Dig. § 128% ; 
Dec. Dig. iS=98.] 

.<S=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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2. HUSBAND AND WlFE (©=242 — LlABILITY OF MAEBIED WoMEN — EXECUTION 

Aqainst Sepaeate Pbopebty. 

Const. Fia. art. 11, § 1, provides that ail property ot a wlfe, owned by 
her before marriage or lawfully acquired afterwards by gift, devise, be- 
quest, descent, or purcbase, shall be ber separate property, and shall not 
be liable for tbe debts of ber husband without ber consent, glven by some 
instrument in writing executed accordlng to tbe law respecting convey- 
ances by married women. Sectlort 2 provides tbat a married woman's 
separate real or Personal property may be charged la equlty and sold, or 
tbe rents and profits sequestrated, for tbe purchase money tbereof, for 
money or tbing due upon any agreement by ber in writing for the beneflt of 
ber separate property, or for the priée of any property purcbased by ber, 
or labor and materlal used witb ber knowledge or assent in tbe construc- 
tion of buildings, or repairs or improvements upon ber property, or for 
agricultural or other labor thereon wltb lier knowledge and consent. Sec- 
tion 3 provides tbat tbe Législature sball enact sucb laws as sball be 
necessary to carry tbat article into efCect. Gen. St. Fia. 1906, § 1600, 
makes judgments a lien upon the real estate of tbe défendant in the coun- 
ty wbere rendered; and section 1818 provides tbat lands, etc., shall be 
subject to levy and sale under exécution. Held, tbat article 11, § 2, merely 
provides for tbe enforcement of certain obligations in a court of equity, 
and does not prohibit the enforcement of other obligations, and wbere 
a valid judgment is recovered against a married woman in a common-law 
action, sucb as a judgment on her statutory liabillty as a stockholder in a 
national bank, tbe judgment is enforceable by exécution upon her separate 
property. 

[Ed. Note. — For other cases, see Husband and Wife, Cent. Dlg. § 505 ; 
Dec. Dig. <S=242.] 

Appeal from the District Court of the United States for the North- 
ern District of Florida; William B. Sheppard, Judge. 

Suit by Mary C. Keyser and husband against W. H. Milton, as re- 
ceiver of the First National Bank of Pensacola, Fia. From a judg- 
ment dismissing the bill, plaintiffs appeal. Affirmed. 

Francis B. Carter, of Pensacola, Fia., for appellants. 
William H. Watson and Samuel Pasco, Jr., both of Pensacola, Fia., 
for appellee. 

Before PARDEE and WALKER, Circuit Judges, and NEWMAN, 
District Judge. 

NEWMAN, District Judge. This case cornes before the court hère 
on an appeal from the décision of the District Court for the Northern 
District of Florida, dismissing a bill brought by the appellants against 
the appellee. 

The purpose of the bill was to enjoin Milton, as receiver, from adver- 
tising or selling, or attempting to advertise or sell, certain property 
described in the bill, or any of the property of Mary C. Keyser, un- 
der an exécution issued upon a judgment rendered against her on 
an assessment made by the Comptroller of the Currency, following the 
suspension of the First National Bank of Pensacola; the said Mary 
C. Keyser, being, at the time of the suspension of said bank, the owner 
of four fully paid shares, of the par value of $100 each, of the capital 
stock of the bank, the shares having been purchased in her name by 

(Ê=3For other cases see aame topic & KEY-NUMBBR In ail Key-Numberea Dlgests & Indexes 
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her husband, subséquent to the year 1907, which stock she accepted, 
and on which she collected divers dividends. 

The receiver, in seeking to collect this assessment, had brought suit 
against Mrs. Keyser and her husband in the District Court for the 
Northern District of Florida, and obtained judgment in that court 
against Mrs. Keyser for the sum of $406.40, being the principal and 
interest of said assessment. 

Mrs. Mary C. Keyser was the owner in fee simple of certain real 
estate in Escambia county, Fia., and the bill allèges that the receiver 
has caused the marshal for said district, under an exécution issued 
upon this judgment, to levy on the property described, and has directed 
the marshal to advertise and sell tlie property for the satisfaction of 
the judgment, and that the marshal will proceed to do so immediately 
unless restrained by the court; that the liability of Mary C. Keyser 
is a statutory liability for the debts of the bank, and none other, said 
liability arising under the banking laws of the United States of Amer- 
ica, and was not for the purchase money of any property purchased 
by the said Mary C. Keyser, nor was it due upon any agreement made 
by her in writing for the benefit of her separate property, nor was it 
for labor or material used in the construction of buildings, repairs, 
or improvements upon any property of the said Mary C. Keyser, nor 
for agricultural or other labor bestowed thereon, nor was it for pur- 
chase money of the property upon which the levy of said exécution 
has been had, or any other property now owned or ever owned by 
the said Mary C. Keyser. 

The only question made in this case is whether or not the separate 
statutory property of a married woman in Florida is subject to levy 
and sale under exécution in a common-law suit. No question is made 
hère, and none could be made, as to the right of the receiver to hâve 
had the judgment he obtained against Mrs. Keyser. That question was 
fully settled in the case of Christopher et al. v. Norvell, 134 Fed. 842, 
67 C. C. A. 438, in this court, which judgment was afïîrmed by the 
Suprême Court in Christopher v. Norvell, 201 U. S. 216, 26 Sup. Ct. 
502, 50 L. Ed. 732, 5 Ann. Cas. 740; the Suprême Court following 
a décision it had formerly made in the case of Keyser v. Hitz, 133 U. 
S. 138, 10 Sup. Ct. 290, 33 L. Ed. 531. The headnotes in the case of 
Christopher v. Norvell, supra, in the Suprême Court, will show, we 
think, what was decided there. Those headnotes are as f ollows : 

"Althoiigh in a llmited sensé there is an élément of contract In becoming a 
sharehoUler of a national bank, the liability for debts of the institution is not 
contractual, but is based on the provisions to that effect in the national bank- 
ing law. The government ereating the bank has preseribed the terms upon 
which ownership of its shares can be acquired, and only tbose are exempted 
from liability who are specially described in Oie statute ; nor can any share- 
holders be exempted from such liability by a state statute. 

"Under section 5151, Rev. Stat., a married woman residing in Florida, who 
has inherited stock in a national bank, which has been transferred to her and 
on which she has received and accepted dividends, is subject to a Personal 
Judgment for an assessment of the OomptroUer, notwithstanding that under 
the laws of Florida a married woman cannot enter Into a contract. 

"Nothing in the law of Florida incapacitates a married woman in that state 
from becoming the owner, by bequest or otberwise, of stock in a national bank. 
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How and from what property such a judgment shall be satlsfled not Involved 
or decided in thls action." 

In each of thèse cases, however, the opinion is concluded witli the 
statement that the court expresses no opinion as to what property 
may be reached in the enforcement of the judgment. 

[1] It will be seen that it was held in the décisions referred to 
above that there is nothing to prevent a married woman from becom- 
ing a shareholder in a national bank, and that, while "in a limited sensé 
there is an élément of contract in becoming a shareholder of a national 
bank, the liability for the debts of the institution is not contractual, 
but is based on the provisions to that effect in the National Banking 
Law." This was not, therefore, a contractual obligation, strictly speak- 
ing, on the part of Mrs. Keyser. Her husband gave her the shares 
of stock in the bank, and she received the stock and collected dividends 
thereon, and became, therefore, like any other shareholder, liable un- 
der the statute for the debts of the bank which it failed to pay, to 
the extent of her holdings. 

Her liability to a judgment being, therefore, unquestionable, the 
only question hère is the right to subject property of hers, standing in 
her name in fee simple, in Florida, to the judgment. 

[2] The main contention of counsel for Mrs. Keyser, as we under- 
stand it, is based on article 11 of the Constitution of Florida, which is 
as follows: 

"Section 1. AU propertj', real and personal, of a wlfe-owned by her before 
marriage, or lawfully acquired afterwards by gift, devise, bequest, descent, or 
purehase, shall be her separate property, and the same shall not be liable 
for the debts of her husband without her consent given by some instrument 
in wrlting, executed according to the law respecting conveyances by married 
women. 

"Sec. 2. A married woman's separate real or Personal property may be 
charged in equity and sold, or the uses, rents and profits thereof sequestrated 
for the purehase money thereof; or for money or thing due upon any agree- 
ment made by her in writlng for the beneflt of her separate property ; or for 
the price of any property purchased by her, or for labor and material used 
with her knowledge or assent in the construction of buildings, or repairs, or 
improvements upon her property, or for agricultural or other labor bestowed 
thereon, with her knowledge and consent. 

"Sec. 3. The Législature shall enact such laws as shall be necessary to carry 
into efCect this article." 

The purpose of the first section of this article undoubtedly was tf- 
make of the property of a wife her separate property, and to prevenr 
it being subject to the debts of the husband, or used by him except 
with her consent in writing, as therein provided. The main conten- 
tion, however, is that the second section of this article, in stating with 
what a married woman's separate real and personal property may 
be charged in equity and sold for, excludes its being charged and sold 
other than in a court of equity and charged and sold for any liability 
other than those named therein. 

In the opinion of the Suprême Court, by Mr. Justice Harlan, jn 
Christopher v. Norvell, supra, after referring to this constitutiop" / 
provision and quoting it, this is said: 
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"Redurrlng to the provisions in the statute and Constitution of Florida, 5t Is 
clear that they do not incapacitate a married woman in that state from be- 
comingl tlie owner by bequest or otherwise of stock in a national banliing 
association. On the contrary, it seems that ail property, real and Personal, 
owned by a married woman before marrlage, or lawfully acqulred afterward 
by glft, devise, bequest, descent, or purchase, Is her separate property. Never- 
theless, It Is said, by the settled course of décisions in that state a married 
woman cannot blnd herself ïiersonally by contract at law or in equity, or by 
becoming a partner, or by maklng a promissory note. DoUner v, Snow, 16 Fia. 
86; Hodges v. Prlce, 18 Fia. 342; Goss v. Furman, 21 Fia. 406; De Graum v. 
Jones, 23 Fia. 83 [6 South. 925] ; Eandall v. Bourgardez, 23 Fia. 264 [2 South. 
310, 11 Am. St. Kep. 379]. But those cases are not in point hère ; for, in each 
of them, the Personal liabllity attempted to be Imposed upon the married 
woman arose entirely out of contract, express or implied, on her part, and 
not by force of any statute. The argument made in this case in behalf of Mrs. 
Christopher assumes that the liabllity sought to be fastened upon her arlses 
whoUy out of contract ; that Is, out of an implied obligation, at the time her 
name was placed on the registry of shares and she received dlvldends, to eon- 
tribute to the extent of the value of such shares to the payment of the debts 
of the bank. But that Implied obligation, although contractual in its nature, 
could not, standing alone, be made the basis of this action. Without the 
statute she could not be made liable indlvldually for the debts of the bank at 
ail. No implied obligation to contribute to the payment of such debts could 
arise from the single fact that she became and was a shareholder." 

There is nothing in the laws of the United States on the subject 
of the enforcement of liabihties of shareholders in national banks to 
prevent subjecting the property in question hère to the exécution in 
favor of the receiver. Rev. St. U. S. § 5151. 

Coming to whether there is anything in the laws of Florida to pre- 
vent the levying and enforcement of this exécution against land held 
by her in fee simple, as stated in the bill, we think, first, that under 
the décisions of the Suprême Court of Florida there is nothing what- 
ever in article 11 of the Constitution to prevent levy upon and sale 
of the property in question. 

The General Statutes of Florida of 1906, § 1600, provides : 

"Every judgment at law (and decree in equity) whlch shall be entered in any 
of the circuit courts of this state shall ereate a lien and be blnding upon the 
real estate of the défendant in the county where rendered." 

Section 1618 provides that: 

"Lands and tenements, goods and chattels, equlties of rédemption in real and 
Personal property, and stock in corporations, shall be subject to levy and 
sale under exécution." 

There is no provision in the statutes of Florida, so far as we know, 
or that bas been called to our attention, which prohibits the sale of 
the separate property of a married woman under an exécution based 
upon a judgment regularly entered against her. 

A number of décisions of the Suprême Court of Florida are brought 
to our attention. One of them is the case of Micou v. McDonald, 55 
Fia. 776, 46 South. 291. In this nothing whatever was decided, except 
that the case there made by a bill in equity was not such as to charge 
a married woman's separate property under section 2 of article 11 
of the Constitution of Florida, and the bill was dismissed for this 
reason. 
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Another case cited is King v. Hooton, 56 Fia. 805, 47 South. 394. 
This was similar to the Micou Case, supra, and was a suit by a broker 
for commissions. 

In the case of Graham v. Tucker, 56 Fia. 307, 47 South. 563, 19 
L. R. A. (N. S.) 531, 131 Am. St. Rep. 124, also cited, the question 
was the liability of a married woman for a tort. The headnote of 
the case sufficiently expresses what was decided. The headnote is as 
f ollows : 

"A married woman, the owner of statutory separate real estate, upon whlch 
is located a swimming pool and bathhouses, eonducted by ttie husband and 
wife as a public resort, is sued jointly with her husband for damages In tort 
by a party who was injured while lawfully uslng said premises, by tils feet 
slipping and falling on his left leg upon the projecting points of planks al- 
leged to bave been negligently left uneven. HeU, that under the Constitution 
and laws of Florida, under the circumstances stated, the married woman ia 
not liable in an action of tort." 

In the case of Lerch et al. v. Barnes, 61 Fia. 672, 54 South. 763, 
the question is mainly upon the rights and powers of a married woman, 
created a free dealer under the statutes of Florida, and is a discussion 
of the provisions of article 11 of the Constitution of Florida referred 
to. In the opinion in that case, however, it is said : 

"Article 11 of the Constitution of 1885 relates to married woman's property. 
By the first section it is provided that 'ail property, real and Personal, of a 
wife,' etc. [quoting the section as given above]. This section radically 
changes her common-law relation to her property." 

The second section is then quoted, and it then proceeds: 

"The third section provides that the Législature shall enact such laws as 
shall be necessary to carry into effect this article. Thèse are the only provi- 
sions of the Constitution relating to the subject. 

"It will be observed that the first section contains no limitations upon the 
power which might be couferred on her by the Législature of disposing of her 
separate property, except that it is exempt from liability for the debts of her 
husband, without her consent given in some instrument in writlng, executed 
according to the respective conveyances by married women. The second sec- 
tion gives to the court of equity exclusive jurisdiction of certain kinds of 
obligations which she may hâve when there is an attempt to enforce their 
payment from her separate property. Jurisdiction of thèse, therefore, cannot 
be conferred by the Législature on a court of law. Micou v. McDonald, 55 Ma. 
776, text 780, 46 South. 291. Otherwise than as thus indicated the Constitu- 
tion contains no limitations upon the législative power in the making of laws 
dealing with the contractual rights which it may confer upon married women, 
and with their control and disposition of separate property. Thèse matters 
are left by the Constitution to législative action and control. A married 
woman is authorized to dispose of her property by will (section 2270, Gen. 
Stats. of 1906), to make sales and conveyances of her property, her husband 
joining her (sections 2590 and 2460, Id.), to bring suits on actions for or con- 
cerniug her real estate without joining her husband or next friend (section 
2592, Id.), and she is allowed her own earnings (section 2593, Id.). Thèse, and 
perhaps others, are ail radical statutory departures from the common law, 
removing her common-law disabilities to the extent that they go, and per- 
mitting voluntary action and liability on her part as to her separate prop- 
erty. It has never been held that thèse statutes are unconstitutional." 

Under this décision it is clear that section 2 of article 11 of the 
■Constitution does not hâve the broad efïect claimed for it by counsel 
for Mrs. Keyser; that is, that it controls absolutely and entirely as 
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to the liability of married women enforceable against her separate 
statutory property. We think this answers the contention that sec- 
tion 2 o£ this article 11 is a Hmitation on the power of the Législa- 
ture, and prohibits what is net therein expressed, or, in other words, 
that the instances mentioned in this section are the only ones in 
which her separate property may be subjected in any way, and that 
must be in a court of equity. 

In Florida Citrus Exchange v. Grisham, 65 Fia. 46, 61 South. 123, 
attention is called in the opinion to the language of this statutory 
provision, article 11, in this way: 

"The Constitution bas thus vested her with the 'property' In her separate 
estate, instead of the mère title thereto, which only she enjoyed prior to the 
Constitution of 1868, of which our présent Constitution is an amendment. 
May the Législature against the will of the wlfe say to her that the husband 
shall hâve absolute dominion over her "property*? To so hold, it seems to us, 
would eut down the larger word 'property' to the nanow word 'title,' and say 
to the makers of the Constitution, 'You were Ignorant of the meaiiings of the 
two words ; the change you made was a thoughtless one, and we shall agaln 
enthrall the wife, however skillful and compétent she may be in matters 
financial, under the yoke of the husband, however incompétent in such matters, 
or controUed by his appetite for strong drink, or gambling or other dissipa- 
tions." 

We mention this to show to what extent, in the opinion of the Su- 
prême Court of Florida, this article of the Constitution went in con- 
ferring rights on married women. 

The last Florida case to which our attention has been called (Drake 
V. March, 66 Fia. 598, 64 South. 268) siniply holds that: 

"A Personal decree or judgment against a married woman for her husband's 
debts cannot * * ♦ be enforced against her separate property, * » ♦ 
without her consent duly given as the Constitution requires." 

Other cases cited by counsel for appellant, while interesting, we 
consider not controlling hère, in view of the construction which we 
think has been placed upon the article of the Constitution of Florida 
relied upon in argument by counsel for the appellants. So far as 
we can ascertain by an examination of the statutes of Florida and the 
décisions of the highest court of the state, there is nothing to help 
the appellants if we give the article of the Constitution in question the 
construction that it should hâve, and the construction which we think 
has been given it by the Suprême Court of Florida, namely, that it 
does not deal otherwise with the rights of a married woman than to 
provide that certain obligations may be enforced against her in a court 
of equity, and that, outside of that, there is nothing to prevent lég- 
islative action. If this article of the Constitution is not conclusive 
as to what may be enforced against a married woman's separate prop- 
erty, if it does not prohibit anything being enforced against it except 
such as therein expressed, then there is no reason why the exécution 
in this case should not be enforced against the appellants' property. 

The judgment hère is, as has been stated, a perfectly valid and légal 
judgment. This has not been questioned, and certainly cannot be in 
view of the décisions referred to herein. The sole question is : Can 
this judgment be enforced by exécution duly issued and levied upon 
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Mrs. Keyser's separate statutory property, property which she holds 
in f ee simple in her own name ? We believe that it can, and are there- 
fore of opinion that the bill seeking to enjoin the enforcement of this 
exécution was properly dismissed in the District Court 
The judgment of the District Court is affirmed. 



POSTAL TELEGRAPH-CABr>E CO. v. CITIZENS' NAT. BANK. 

(Circuit Court of Appeals, Thlrd Circuit. January 11, 1916.) 

No. 2028. 

1. BiLLs AND Notes <S=>149 — Negotiable Instruments — Nature and Foem — 

"COMMEKCIAL PAPEB." 

A telegraph company whleh transmltted money by telegraph, for Its 
eonvenience, would issue to the sendee of money so transmitted a draft 
drawn on Jts money transfer department, and directlng payraent to the 
order of such sendee of the sum therein named, reciting that this was the 
sum placed to his crédit by the sender, and that the receipt thereof on the 
conditions under which it had been transmltted was acknowledged by 
Indorsement thereon. The drafts directed tliat the amount be charged to 
the account of money transfers, and bore a statement that it would be 
cashed by a named bank. Held, that thèse drafts were "commercial pa- 
per" within the Negotiable Instruments Act of New Jersey (P. L. 1902, p. 
583), and were govemed by the rules applicable to that class of instru- 
ments. 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dlg. §§ 296, 373 ; 
Dec. Dlg. <@=149. 

For other définitions, see Words and Phrases, First and Second Séries, 
Commercial Paper.] 

2. Bills and Notes <®=>345 — Bona Pide Holdebs — "Notice." 

Negotiable Instruments Act N. J. (P. L. 1902, p. 593) § 56, provides that 
to constitute notice of an inflrmity in an instrument or a defect in the 
title of the person negotiating It, the person to whom It Is negotiated 
must hâve had actual knowledge of the inflrmity or defect, or knowledge 
of such facts that his action in taking the instrument amounted to bad 
faith. A clerk in the money transfer department of a telegraph company 
obtained blank forms of drafts issued by its agents to the sendees of 
money transferred by telegraph, forged the signature of an agent there- 
to, and the indorsement thereon of the apparent payée, and deposited 
them in a bank in the small town of N., where he lived. He had resid- 
ed there for some years, was only 20 years old, of slender means, and 
living on his salary, and N. was not the place where the drafts were 
drawn or were to be pald, or where the payée resided. The bank knew 
some of thèse facts, but it further appeared that its teller asked such 
clerk what he was doiiig with the money, and was told that he was act- 
ing as paymaster and forwardlng the money to meet the pay roU of a man 
wiio was extendlng the Une, that the teller suggested ealling up the com- 
pany, and the clerk acquiesced, but that this inquiry was not made, and 
that though the forgeries extended over several months, the drafts were 
paid by the company without objection. Held, that under section 56 the 
mère fact that the circumstances were suspicions did not put the bank 
upon "notice" and charge it with the duty of inquiry; the jury having 
found that it did not act in bad faith. 

[Ed. Note.— For other cases, see Bills and Notes, Cent Dig. §§ 849-852 ; 
Dec. Dlg. <@=>345. 

For other définitions, see Words and Phrases, First and Second Séries, 
Notice.] 

®=ï>Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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S. Bh-ls and Notes <S=>377 — Riqhts or Bona Fide HoLbEES. 

Where a bank took title to f orged draf ts In good f aith and they were- 
subsequently paid by the drawee, it had a right to retain tlie proceeds. 

[Ed. Note.— For other cases, see Bllls and Notes, Cent. Dlg. § 952 ; Dec. 
Big. ®=»377.] 

4. Appeal and Ekrob <l=e90— Beservation of Gbotjnds of Review — Ex- 
clusion op Evidence. 

In an action agalnst a bank, the exclusion of a question as to wliat 
the banls's casliier told tlie witness about a matter in controversy would 
not be reviewed, where there was no statement of what the witness was 
expected to prove, and it did not appear what the answer would bave 
been, or whether it would hâve been favorable to the party asking the 
question. 

[Ed. Note. — For other cases, see Appeal and E'rror, Cent. Dlg. §§ 2897- 
2899, 2902-2904, 2906, 2908 ; Dec. Dig. <S==690.] 

In Error to the District Court of the United States for the District 
of New Jersey ; Thos. G. Haight, Judge. 

Action by the Postal Telegraph-Cable Company against the Citizens' 
National Bank. Judgment for défendant, and plaintiff brings error. 
Affirmed. 

Vredenburgh, Wall & Carey, of Jersey City, N. J. (John A. Hart- 
pence, of Jersey City, N. J., of counsel), for plaintift" in error. 

Harrison P. Lindabury, of Newark, N. J., and Elmer King, of Mor- 
ristown, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Cir- 
cuit Judges. 

McPHERSON, Circuit Judge. During the first nine months of 
1910 a trusted clerk in the New York office of the Postal Telegraph 
Company defrauded it of $3,722 in 17 installments differing in amount. 
He lived in Netcong, N. J., and deposited the money obtained by the 
f raud in the Citizens' National Bank of that village, checking it out 
f rom time to tim.e and applying it to his own use. The bank was sued 
on the theory that the circumstances of the various transactions un- 
mistakably indicated their fraudulent character, and called for dili- 
gent inquiry into the genuineness of certain forged drafts by which 
the unlawf ul scheme was carried out. The case was submitted to the 
jury, and a verdict was found in favor of the bank. In order that 
the principal questions presented to us may be properly understood, 
the f acts should be stated in somewhat f uUer détail. 

Among the local offices of the company throughout the United States, 
there are more than 300 f rom and to which the public may send money 
by telegraph. During the period in question the foUowing method of 
transmission was f oUowed : The sender, say, at Pittsburgh, Pa., signed 
a written application, requesting the company to pay a specified sum of 
money to a designated person at, say, Petersburg, Va., and deposited the 
money with the Pittsburgh agent. Thereupon the Pittsburgh agent, 
using a private code, telegraphed thèse facts to the Petersburg agent, 
and the latter notified the person designated as payée. When tlie payée 
appeared, the Petersburg agent gave him a draft on New York City 
for the sum named, signing the draft and making it payable to the 

Ê^sFor other cases see same toplc & KEY-NUMBBB In ail Key-Numbered Digests & Indexes 



POSTAL TELEGEAPH-CABLE OO. V. CITIZENS' NAT. BANK 603 

-order of the payée. The draft was drawn on the company's money 
transfer department at 253 Broadway, and would be cashed by any 
bank in Petersburg or elsewhere, after the usual identification of the 
holder. The cashing bank forwarded the draft for collection to its 
correspondent in New York, who received payment on présentation to 
the money transfer department, payment being made by the compa- 
ny's check on the American Exchange National Bank ; the correspond- 
ent of course reimbursing the local bank by whom the draft had been 
forwarded. The money to meet the draft was sent to New York by 
the Pittsburgh agent, accompanied by a remittance slip, stating the 
amount, the names of the sender and the payée, the day when the 
money was deposited, and the names of the sending and the receiving 
offices. If (as often happened) the money did not reach New York 
before the draft, the company paid the draft nevertheless out of a 
fund maintained in bank for this purpose. 

During the period in question and for a good while before, the clerk 
in question was employed in the money transfer department, and was 
familiar with the system referred to. Evidence was ofFered to prave — 
and there is no reason to doubt — that he obtained some of the blank 
drafts on the money transfer department, and forged 17 of them, ag- 
gregating $3,722 so as to simulate genuine drafts from Petersburg, 
signing the name of V. H. Barst, the company's agent at that place, 
making the drafts payable to one James Gouvas, and forging his name 
also as indorser thereon, and thereupon presenting them to the bank at 
Netcong for deposit to his own crédit. His duties in the office at New 
York were of such a nature that he was able to make misleading en- 
tries and; do other acts that covered up his thefts until they were 
brought to light by accident. 

The form of the drafts is as follows: 
3237 

(Office) (Date) 
190. . % , 

Pay to the order of 

dollars 

being the sum placed to his crédit by 

at 

receipt of which, on the conditions under whloh the same has been transmitted, 
is acknowledged by Indorsement hereon and charge same to account of money 
transfers. 

ïo the Gen'l Agent Money Transfer Dep't, 
Postal Telegraph-Cable Co., 

253 Broadway, New York, 
No. Time paid 



Money Transfer Agent 
Form 106— Spécial D 759 

Thls draft wlll be cashed by 

Bank 

at 

Upon Identification of the Payée. 
Identifled by 

When filled out, each draft purported to recite the transfer of money 
from Pittsburgh to James Gouvas at Petersburg, and each purported 
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to be drawn on the money transfer department in New York by Borst, 
the agent at Petersburg, to the order of Gouvas, and to be indorsed 
by Gouvas, and also by the clerk in question. On each draft the com- 
pany's name was prominently printed, and the money transfer de- 
partment was directed to charge the amount thereof to the account of 
money transfers. Accepting spurious drafts of the character de- 
scribed, the company paid the f ohowing sums on the days mentioned : 
March 7th, 1910 $112.00 
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?3,722.00 

Thèse drafts were credited to the clerk by the Netcong bank, and 
were then forwarded for collection to the Chase National Eank of 
New York City to whom they were paid by the company's checks. 

The company contends that on the dates specified the Netcong bank 
knew, or should hâve known, numerous facts about the clerk — -his 
youth (about 20 years) ; his financial resources ; mode of living ; en- 
vironment, habits, and character; that he had resided for years in 
Netcong (a small town of perhaps 2,000 inhabitants) ; that he was, and 
for a long time had been, employed by the Postal Company; that he 
was a young man of slender means, living on his salary ; and that Net- 
cong was not the place where the drafts were drawn, or were to be 
paid, or the place where the payée resided, and therefore was not the 
natural place for cashing such drafts. In a word, the argument is 
that the surrounding circumstances clearly suggested that the clerk had 
fraudulently issued the drafts, and was using them fraudulently, and 
that he had forged the signatures of Borst and of Gouvas, thus put- 
ting the bank on notice, and charging it with the duty of diligent and 
careful inquiry and effort to ascertain whether the drafts and the sig- 
natures thereon were in fact genuine, and whether the clerk was in 
reality entitled to receive the money. Denying the exercise of such 
care and diligence, tlie company charges the bank with having cashed 
the drafts and credited the clerk with the proceeds, wrongfuUy and not 
in good faith or in due course of business, but carelessly, and reck- 
lessly, the circumstances being such as to visit the bank with notice 
that the drafts were fraudulent. 

[1] 1. The company takes the position — but does not maintain it 
with much earnestness — that the drafts in question are not commercial 
paper, and should not be governed by the rules applicable to that class 
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of instruments. No reason was offered to support the position, ex~ 
cept that the drafts were drawn for the company's convenience, and 
this does not seem to need any other reply than a mère référence to 
the early sections of the New Jersey Negotiable Instruments Act 
(Laws of 1902, page 583), which clearly include such instruments as 
thèse in their description of commercial paper. 

[2,3] 2. Being commercial paper, therefore, section 56 of the act 
furnishes the rule by which the conduct of the bank is primarily to be 
judged : 

"To constitute notice of an Inflrmity In the Instrument or defect In the title 
of the person negotiating the same, the person to whom û is negotlated must 
hâve had actual knowledge of the Inflrmity or defect, or knowledge of sucb 
facts that his action In taking the instrument amounted to bad faith." 

The bank did not hâve actual knowledge of the defect in the clerk's 
title, but there was évidence in the case to justify the inference that 
it knew some (but not ail) of the facts contended for by the company. 
Qualifying thèse, however, there was évidence that in May or June the 
teller asked the clerk what he was doing with the money, and was told 
that he was acting as paymaster, and was forwarding the money to 
meet the pay roll of a man in West Virginia, who was extending the 
line. When the teller suggested calling up the company to inquire if 
everything was right, the clerk acquiesced ; but it does not appear that 
any inquiry was made. And it was also proved that the company 
made no objection to any of the drafts until the fraud was discovered 
early in October. Now, whether or not it was proper to permit the 
jury to draw an inference of the bank's bad faith from the whole of 
this évidence, the fact remains that the question of bad faith was sub- 
mitted to the jury, and has been found against the company. The ob- 
jection made on this writ of error is, in effect, that the jury should 
hâve been told that if the circumstances were suspicions, the bank was 
put upon notice and was charged with the duty of inquiry. It is 
scarcely necessary to say that this is not the prevailing rule. Section 
56 distinctly provides to the contrary, and this is in harmony with the 
modem view. Goodman v. Simonds, 20 How. 343, 15 L. Ed. 934; 
King V. Doane, 139 U. S. 173, 11 Sup. Ct. 465, 35 L. Ed. 84; Swift v. 
Smith, 102 U. S. 444, 26 L. Ed. 193 ; Mee v. Carlson, 22 S. D. 365, 
117 N. W. 1033, 29 L. R. A. (N. S.) 388; 7 Cyc. 943, VII, b, et seq. 
Moreover, the question was also submitted whether the company took 
the proper précautions to ascertain whether the signatures purporting 
to be the signatures of its agents had been forged, the jury being in- 
structed that the company had a reasonable time to discover the for- 
gery and to repudiate it. Naturally the company does not assign thèse 
instructions for error, and we ref er to them to show (what indeed the 
charge expressly states) that the trial judge had in mind the unusual 
situation — a drawee accepting and paying a forged draft to a bona 
fide holder — and correctlv applied the rules laid down in the leading 
case of Bank of U. S. v' Bank of Georgia, 10 Wheat. 333, 6 L. Ed. 
334, and other décisions. Under the doctrine of that case, if the Net- 
cong bank took title to the drafts in good faith, it had a right to re- 
tain the proceeds. 
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[4] 3. The next question raised is the correctness of a ruling on 
évidence. The company's vice président being on the stand, and hav- 
ing testified that in December, 1910, he talked with the cashier in Net- 
cong about thèse drafts, was asked by the company's counsel w^hat 
the cashier then said to him with regard to what had taken place when 
the drafts went through the bank. Upon objection, the court refused 
to permit the witness to answer, and this refusai is assigned for errer. 
As we do not know what the answer would hâve been, we see nothing 
to review. The answer might, or might not, hâve been favorable to 
the company. Suppose the witness had answered that he did not re- 
member, or that the cashier said nothing on the subject; manifestly the 
answer would not hâve helped the company, and its exclusion would be 
unimportant. And, as there was no statement of what the witness 
was expected to prove, we are in no position to judge whether the 
conversation was properly excluded, or ought to hâve been heard. The 
assignment has been argued on the theory that the answer (if compé- 
tent) would hâve helped the company; but there is nothing on the 
record to support the position, and we shall not base a ruling on a 
guess. 

The case was well tried, and the judgment is now affirmed. 



LOUISVir.LE WOOLBN MILLS v. JOHNSON. 

In re TAPP CLOTHING CO. 

(Circuit Court of Appeals, Slxth Circuit. January 4, 1916.) 

No. 2791. 

1. Bankbuptcy <S=3350 — Claims — Pbioeities Undeb State Laws. 

Ky. St § 2487, formerly provlded that when the property of any public 
improvement company, or owner or operator of any manufacturing es- 
tablishment, should be assigned for the beneflt of creditors, corne into 
the hands of any receiver, trustée, or assignée for creditors, or in any 
wise corne to be distributed among creditors, employés and persons fur- 
nishing materials, or supplies for the carrying on of the business, should 
hâve a lien on property involved in the business. Section 2488 provides 
that such lien shall be superior to the lien of any mortgage or other in- 
cumbrance thereafter created, and section 2490 provides that when any 
such company, owner, or operator shall sell or transfer such business, or 
when the property engagea in such business shall be taken tn attaehment 
or exécution, the lien shall attaeh as fully as is provlded in section 2487, 
and may be enforced by proceedlngs in equity. In 1914, section 2487 Was 
amended, without any savlng clause, by eliminating the provision as to 
persons furnishlng materials or supplies. HelA, that in a bankruptcy pro- 
ceeding a party furnishlng materials to the bankrupt prior to the amend- 
ment was entitled to a préférence In distribution, since a rétrospective 
opération will not be given a statute whlch interfères with antécédent 
rights, unless such be the unequivocal and Inflexible effect of its terms 
and the manlfest intention of the Législature, and the statute did not cro- 
ate a mère right of priority on distribution, but a right between the 
équitable conséquences of which and of a full technlcal lien no very solid 
distinction can be drawn. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. <S==>350.] 

<S=jFor other cases see same topio & KEY-NUMDER in ail Key-Numbered Digests & Indexes 
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2. Bankeuptcy ©=!350 — Claims — Pbiobitibs 'undeb State La ws. 

The nile that where a statute créâtes merely an additional remedy for 
the enforcement of a debt, leaving unlmpaired ail ordinary remédies, a 
repeal of the statute without a saving clause prevents the enforcement of 
the additional remedy dld not apply, at least where the property was 
heing dlstributed in bankmptcy, as by the construction placed upon the 
statute prier to its amendment by the fédéral courts, the lien had become 
and was a part of the bankruptcy law, and this priority was therefore 
given by the same law which provided for a discharge of the indebtedness 
and so destroyed ail ordinary remédies. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dlg. <g=350.] 

3. Bankbuptct <®=350 — Claims — Pbiokities undeb State Laws. 

No préférence or lien existed for goods shipped after the amendment, 
though earlier contracted for, as the vendor at the time o£ the amend- 
ment had nothing but a right to get in the future an inchoate lien if in 
the future it should ship the goods. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 537; Dec. 
Dig. ®=5S50.] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

In the matter of the Tapp Qothing Company, bankrupt. From an 
order denying a claim of préférence of the Louisville Woolen Mills, 
opposed by C. W. Johnson, trustée, the claimant appeals. Reversed 
and remanded. 

W. S. Mendel, of Louisville, Ky., for appellant. 
D. A. Sachs, Jr., of Louisville, Ky., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and TUTTLE, 
District Judge. 

DENISON, Circuit Judge. Section 2487 of the Kentucky Statutes 
provides that when the property of any manufacturing establishment 
should be assigned for the benefit of creditors, corne into the hands 
of any exécuter, administrator, commissioner, receiver, trustée, or as- 
signée for the benefit of creditors, or in any vvise come to be distributed 
among creditors, the employés of such establishment "and the persons 
who should hâve furnished materials or supplies for the carrying on 
of such business" shall hâve a lien upon the property and effects in- 
volved in such business. Section 2488 says tliat this lien shall be su- 
perior to the lien of any mortgage or other incumbrance ; and section 
2490 directs that when such business is sold or transferred, or when 
the property is taken on attachment or exécution, so that the business 
shall be suspended, "the said liens shall attach as fully as provided in 
section [2487] and in such case may be enforced by proceedings in 
equity." 

The nature of the interest or right inuring under this statute to the 
persons who furnish materials has been twice considered by this court. 
In Ohio Falls Co. v. Central Trust Co., 71 Fed. 916, 18 C. C. A. 386, 
it was thought to be the clear meaning of the statute that the so-called 
lien did not mature or develop intq a technical lien until the happen- 
ing of one of the events upon which the statute conditioned its enf orce- 

®:=5Por other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 



608 228 FEDERAL BEPORTEU 

ment; and in Re Bennett, 153 Fed. 673, 82 C. C. A. 531, ît was held 
that, whatever the real nature of the interest contemplated by statute 
to be given to or retained by the vendor, it gave such a right of prior- 
ity upon the distribution of the insolvent estate as must be recognized 
by the bankrûptcy law. 

The Kentucky Court of Appeals, in Winter v. Howell's Assignée, 
109 Ky. 163, 58 S. W. 591, had said that the right to the lien would 
be controUed by the law in existence when the assignment for credi- 
tors there involved was made. This proposition, within the limits of 
the f acts there considered, is perhaps not questioned by any one ; but 
the statement was obviously a dictum, because, in that case, there had 
been, between the accruing of the claim and the assignment for credi- 
tors, no statutory change which could be thought to afifect the case. 

[1] In this condition of the law, as indicated by the décisions, the 
Woolen Mills contracted to sell materials to the bankrupt. The con- 
tract was made and some of the goods were shipped and delivered be- 
fore June 17, 1914. The remainder of the goods so contracted for 
were delivered after that date. On June 17th, the Kentucky Législa- 
ture re-enacted section 2487, omitting the words above given in quo- 
tation marks, whereby it resulted, at least, that the Woolen Mills Com- 
pany could hâve no lien for any goods contracted for after the date 
of the new law. 

In the course of the bankrûptcy proceedings, the Woolen Mills 
Company filed its claim, and asked a préférence or hen : First, for the 
goods contracted and shipped before the repeal of the law; and, sec- 
ond, for the goods contracted before, but shipped after, that day. The 
référée and the district judge held, in effect, that the statute was 
merely one giving priority upon the distribution of an insolvent es- 
tate, and that, as was thought to be held in Winter v. Howell's As- 
signée, supra, no efifect could be given to a law not in force at the time 
of the distribution. Accordingly, the claim to préférence was reject- 
ed ; and the claimant appeals. 

Since the Kentucky court has not, in any case where the issue was 
inyolved, determined the construction of the statute in this respect, 
we think the effect of the amendment must be controlled by the well- 
settled rule that : 

"A rétrospective opération wlU not be given to a statute which interfères 
with antécédent rlghts or by which human action is regulated, unless such 
be 'the unequivocal and inflexible Import of the terms, and the manifest in- 
tention of the Législature.' " Union Pac. R. Co. v. Laramie, 231 U. S. 190, 
199, 34 Sup. et. 101, 102 (58 L. Ed. 179). 

In Holt V. Henley, 232 U. S. 637, 639, 34 Sup. Ct. 459, 460, 58 L. 
Ed. 767, there had been an amendment of the Bankrûptcy Act which 
the courts below had thought took full effect as of its date, even as 
against existing rights of a character seemingly analogous to the "in- 
choate lien" hère involved; but the Suprême Court reached the con- 
trary conclusion, and found it unnecessary to décide the claim, made 
there as hère, that the existing rights were sufficiently fixed and vested 
to be protected by the Fourteenth Amendment, but held those rights 
to be sufficiently protected by the rule that: 
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"The reasonable and usual interprétation of such statutes is to confine 
their eiïect, so far as may be, to property rights established after tbey were 
passed. * * • The opposite construction * * * would impute to the 
act of Congress an intent to take away rights lawfully retained and unlm- 
peachable at the moment when they took their start." 

Whether we do give to this repeal a rétrospective effect if we per- 
mit it to eut off the vendor's claim to priority or to lien existing at 
the date of the repeal dépends upon the précise nature and character 
of the claimant's right. If it was and continued to be of a purely in- 
choate character, it would be destroyed by a repeal of the statute un- 
der which it was claimed (EndHch, Int. Stat. § 280; In re Scott, Brad- 
ford, D. J. [D. C] 126 Fed. 981); and this destruction would not hère 
be called "rétrospective," because there would be nothing substantial 
in the past to be affected ; its only direct efïect would be in the future. 
We may, concède, without deciding, that if only section 2487 were in- 
volved (and as applied outside of bankruptcy), the subject-matter 
would be simply a rule of priority or distribution, and would be con- 
trolled solely by the law then in force ; but sections 2488 and 2490 ad- 
ditionally characterize the vendor's right. They show that even where 
there is no insolvency or other distribution of any kind, the vendor 
eventually has a perfect and superior technical lien. As distinguished 
from and as beyond the mère right of priority on distribution, this 
right fully justifies the comment made by Justice Lurton (then a judge 
of this court) in Re Bennett, supra, that : 

"It is impossible to draw any very solid distinction between the équitable 
conséquences of such a right and those of a full technical lien." 

Of course, thé repeal of a law creating "a full technical lien" would 
not be lightly permitted to hâve rétrospective efïect; and we cannot 
think that we should assume an intent to give équivalent efïect to the 
repeal of a law creating rights so closely analogous to such a lien. It 
must follow that claimant is entitled to a préférence for the goods de- 
livered before June 17th. 

[2] We do not overlook the rule that where a statute créâtes merely 
an additional remedy for the enforcement of a debt, leaving unim- 
paired ail ordinary remédies, a repeal of the statute without a saving 
clause prevents the enforcement of that additional remedy. This rule 
has been applied to mechanics' liens, although there is hère a conflict 
of opinion. 27 Cyc. 23, 24. If it might be regarded as otherwise ap- 
plicable to the situation before us, it would be distinguished by con- 
sidering the relation of the Kentucky act to the bankruptcy act. By 
the efifect of the décision in the Bennett Case, it had become and was 
a part of the bankruptcy law when thèse goods were shipped that the 
vendor should hâve priority over other creditors, if the vcndee became 
bankrupt. This priority was thus given by the same law which pro- 
vided for a discharge of the indebtedness, and so destroyed ail ordi- 
nary remédies. Whether such a priority so given and coupled with 
such an alternative becomes, upon the shipment of the goods, such 
a vested right as to be beyond législative control, we do not consider; 
it at least is above and beyond that mère additional remedy which nec- 
essarily falls with the repeal of its créative statute. 
228 F.— 39 
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[3] What we think to be a consistent application of the same con- 
sidérations leads us to conclude that the préférence or lien does not 
exist for goods later shipped, even though earlier contracted for. The 
whole question is as to the intent of the Législature. This lien statute 
having been repealed without any saving clause, we cannot well im- 
pute an intent that the repealed law should continue in force as to 
instances where there was not then even an inchoate lien. For goods 
not shipped before June 17th, the vendor did not hâve a right of such 
a fixed and unavoidable character that it could not be substantially 
distinguished f rom a true lien ; it had only the right to get in the fu- 
ture an inchoate lien, if, in the future, it should ship the goods ; and 
to say that to destroy this expectant right to acquire an inchoate lien 
is to give the statute a rétrospective effect is going a step further than 
we can approve. The Législature not improbably thought that if, at 
the moment of the repeal, any vendor had contracted to sell goods not 
yet delivered, and if he regarded his right to presen'e an effective lien 
as essential, he would be able to protect himself sufficiently in some 
other manner. 

A question of the application of payments is suggested, but it was 
not considered below, and the record is not full enough to justify dé- 
cision hère. 

The order is reversed, and the case will be remanded for further 
proceedings in accordance herewith. 



GROSMAN et al. v. UNION TRUST CO.* 

(Circuit Court of Appeals, Fifth Circuit. January 4, 1916. Eehearliig 
Denied February 1, 1916.) 

No. 2831. 

1. CONTEACTS <SX=>101 — ACTIONS — IiAW GoVERNING PUBLIC POLICT. 

A contract, though vaUd under the law of the place where it was made, 
will not be enforced in a jurisdiction where to so enforce it would involve 
a disregard of the establlshed public policy of that jurisdiction. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 455-460; Dec. 
Dig. <S»101.] 

2. HUSBAND AND WlFE <©=387 — LïABILITY OF MaKBIED "WoMEN ON CONTBACTS 

— Contracts of Sdhetyship — "Anotheb." 

Kev. St. Tex. 1911, art. 4621, as amended by Act March 21, 1913 (Acts 
33d Leg. c. 32), provides that neither the separate property of the wife, 
nor the rents from her real estate, nor the interest on bonds and notes 
belonging to her, nor her Personal earnings, shall be subject to the pay- 
ment of debts contracted by the husband. Article 4624, as amended by 
the sanie act, after providing that the separate property of the husband 
and certain community property shall not be subject to the payment of 
debts contracted by the wife, escept for necessaries, contains a proviso 
that the wife shall never be the joint maker of a note, or a surety on 
any bond or obligation of another, without the joinder of her husband 
with her in niaking such contract. Ueld, that a contract made by the 
wife alone, by whlch she undertakes to become a surety on a bond or ob- 
ligation on which her husband is a principal, is forbidden by the statute, 
as the Word "another" cannot reasonably be giveu such a meaning as 

ôï^For other cases se» same topio & KEY-NUMBER in ail Key-Numbered Digests & Inûexes 
'Application tor certiorarl ^ranted ba ths Suprême Court March 20, 1916. 
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would prevent the husband from being r^arded as "another" than his 
wife, and the wife may not become a surety on bonds and obligations In 
wEich the husband cannot join. 

[Ed. Note. — For other cases, see Husband and Wife, Cent Dig. §§ 346- 
353, 798; Dec. Dig. ®=387. 

For other définitions, see Words and Phrases, First and Second Séries, 
Another.] 

8. CONTBACTS (©=101 ^I/AW GOVEENINQ PUBLIC POLICT. 

Act Tex. March 21, 1913 (Acts 33d Leg. c. 32), amending Kev. St. 1911, 
arts. 4621, 4622, 4624, governing a married woman's liability on contracts, 
évidences the establishment, or the continuance, with the modifications 
thereby made, of a well-defined public pollcy of preventing the diminu- 
tion of the estâtes of married women by unauthorized transfers or con- 
veyances, or by subjecting them to the payment of forbldden obligations ; 
and a contract made in Illinois by a married woman residlng in Texas, 
whereby she became a surety for her husband, being contrary to this 
public policy, cannot be enforced in the courts of Texas, or In courts ad- 
ministering the laws of Texas. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 455-460; Dec. 
Dig. <S=>101.] 

Appeal from the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Action by the Union Trust Company against Minnie Kahn Grosman 
and others. Judgment for plaintiff, and défendants appeal. Reversed 
as against the défendant named. 

F. M. Etheridge, Joseph M. McCormick, and H. L. Bromberg, ail 
of Dallas, Tex., for appellants. 

Wm. H. Atwell, of Dallas, Tex., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

WAEKER, Circuit Judge. On May 23, 1914, the appellant Mrs. 
Minnie Kahn Grosman, who has been a résident of Texas since her 
birth, while on a visit to Chicago, accompanied by her husband, Hiram 
Grosman, also a résident citizen of Texas, executed a guaranty or 
suretyship contract, signed by her alone, by the terms of which she 
made herself a surety for a debt of her husband's firm, Hiram Gros- 
man & Co., evidenced by its note, signed in the firm name by her hus- 
band. Some months after Mrs. Grosman's return to her home in 
Texas, and after the maturity of the obligation of Hiram Grosman & 
Co. which was referred to in the suretyship contract, this suit was 
brought against her, against her husband's firm, and against the in- 
dividuals composing it. The objects of the suit were a recovery against 
the défendants other than Mrs. Grosman on the obligation for which 
she signed as surety or guarantor, and also on other obligations, the 
foreclosure of an asserted lien on personal property by which those 
obligations were secured, and a recovery against Mrs. Grosman on her 
contract above mentioned. At the time of the institution of the suit a 
writ of attachment was issued, which was levied on real estate in the 
city of Dallas which belonged to Mrs. Grosman and was her separate 
property. Mrs. Grosman duly pleaded her coverture and raised the 

iS=3For otber cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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question of the right of the plaintiff to hâve enforced by the court in 
which the suit was brought the lîability which was asserted against her. 
By the decree appealed from the court adjudged in favor of the plain- 
tiff and against Mrs. Grosman the amount called for by her guaranty 
or suretyship contract, less a crédit allowed on account of the apph- 
cation upon the demand of the plaintiff of the proceeds of the sale of 
Personal property upon which a lien in its favor was decreed, and for 
the amount decreed against Mrs, Grosman ordered the foreclosure of 
the lien of the writ of attachment levied on her separate property and 
the sale of that property. 

[ 1 ] Evidence was adduced to the eff ect that under the law of Illi- 
nois, the state in which Mrs. Grosman signed the instrument sought to 
be enforced against her, her act had the effect of creating a valid and 
enforceable contract. It is contended in behalf of Mrs. Grosman that, 
notwithstanding tlie validity of the contract where it was made, the 
decree appealed from was unwarranted, because the effect of it was 
to contravene a public policy of Texas, established by express législa- 
tive enactment. The doctrine which this contention invokes is a well- 
settled one. A statement and application of it are found in the opinion 
in the case of The Kensington, 183 U. S. 263, 22 Sup. Ct. 102, 46 L. 
Ed. 190. That case involved the question of the enforceability in the 
courts of the United States of a provision of a contract of a carrier 
made in Belgium; the provision being valid there, and the contract 
expressly providing that "ail questions arising hereunder are to be 
settled according to the Belgium law, with référence to which this con- 
tract is made." It was insisted that the law of Belgium should be ap- 
plied, though the provision in question contravened a public policy 
applied by the courts of the United States. With référence to this 
position the court said : 

"The contention amounts to this: Where a contract is mnde In a foreign 
country, to be executed at least in part in the United States, the law of the 
foreign country, either by Its own force or in vlrtue of the agreement of the 
contracting parties, must be enforced by the courts of the United States, 
even although to do so requlres the violation of the publie policy of the Unit- 
ed States. To state the proposition is, we think, to answer it. It is true, as 
a gênerai rule, that the lex loci governs, and it is also true that the inten- 
tion of the parties to a contract wlU be sought out and enforced. But both 
thèse elementary principles are subordiuate to and quallfied by the doctrine 
that nelther by comlty nor by the will of contracting parties can the public 
polioy of a country be set at naught." The Kensington, supra, 183 U. S. 269, 
22 Sup. Ct. 101, 46 U Ed. 190. 

The resuit was that the court, concluding that the provision in ques- 
tion was one which contravened a rule of public policy applied in the 
forum in which the provision came into question, decided that it was 
not there enforceable. In a much earlier case in the same court the 
ruling was to the effect that the enforcement of a contract, no matter 
where made or where to be executed, if that contract is in violation of 
tlie law or contravenes the public policy of the government in a forum 
of which its enforcement is sought, cannot be compelled in that forum. 
Kennett et al. v. Chambers, 14 How. 38, 52, 14 L. Ed. 316. For other 
statements and applications of the same rule, see Emery v. Burbank, 
163 Mass. 326, 39 N. E. 1026, 28 L. R. A. 57, 47 Am. St. Rep. 456; 5 
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Ruling Case Law, 944, and notes. In an action to enforce any kind of 
liability, the law of the forum is material in so far as it sets a limit of 
policy beyond which such obligations as the one asserted will not be en- 
forced there. Cuba R. R. Co. v. Crosby, 222 U. S. 473, 478, 32 Sup. 
Ct. 132, 56 L. Ed. 274, 38 L. R. A. (N. S.) 40. We do not understand 
that there is a controversy in this case as to the proposition that a court 
charged with the administration of the laws of Texas is not required 
to enforce a contract made in another jurisdiction, and valid there, 
when to do so involves a disregard of an established public policy of 
Texas. But it is contended by the counsel for the appellee that the 
statute law of Texas, which is invoked by the counsel for the appel- 
lant, does not évidence the existence of a public policy of that state 
which would be contravened by the enforcement of the contract in 
question by a court which administers the laws of that state. 

[2] This brings us to a considération of the statute laws of Texas, 
to which our attention is directed. Bef ore the taking effect of an act 
of the Législature of Texas which was approved March 21, 1913 (Acts 
33d Leg. c. 32), article 4621 of the Revised Statutes of Texas of 1911 
defined the separate property of the husband and of the wife : article 
4622 defined the community property of the husband and wife; and 
article 4624 specified what contracts could be made by the wife. Un- 
der the law as it existed while the three articles mentioned were in 
force, a married woman could only bind herself by a contract entered 
into for necessaries of herself or children or for the benefit of her 
separate estate. Cruger v. McCracken, 87 Tex. 584, 30 S. W. 537; 
Noël V. Clark, 25 Tex. Civ. App. 136, 60 S. W. 356; Stroter v. Brack- 
enridge, 102 Tex. 386, 118 S. W. 634. In immédiate connection with 
the provisions above mentioned is found the following, being article 
4625 of the same compilation : 

"Judgment and Execution in Such Cases. — Upon the trial of any suit as 
provided for in the preoedlng article, If It shall appear to the satisfaction of 
the court and jury that the debts so contracted or expenses so incurred were 
for the purposes enumerated In sald article, and also that the debts so con- 
tracted or expenses so Incurred were reasonable and proper, the court shall de- 
cree that exécution may be levled upou either the common property or the sep- 
arate property of the wife, at the discrétion of the plalntlff." 

The act of March 21, 1913, amended articles 4621, 4622, and 4624. 
It did not mention article 4625. That article remains in force to some 
extent, at least, unless it has been deprived of ail operative eftect as a 
resuit of the incompatibility of any of its provisions with those of the 
later enactment of March 21, 1913. Article 4621, as it was amended 
by that act, defines the separate properties of the husband and of the 
wife, provides, subject to qualifications in the case of the wife, for 
each having the sole management, disposition, and control of his or 
her separate property, spécifies how named separate property of the 
wife may be conveyed or transferred, and contains the provision that : 

"Nelther the separate property of the wife, nor the rents from the wlfe's 
real estate, nor the Interest on bonds and notes belonging to her, nor her Per- 
sonal earnings shall be subject to the payment of debts contracted by the hus- 
band." 
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Article 4622, as amended, spécifies what shall be deemed the common 
property ôf the husband and wife — commonly called the community 
property — and désignâtes the part of it which shall be under the con- 
trol, management, and disposition of the wife alone, "subject to the 
provisions of article 4621, as hereinabove written." Article 4624, as 
amended, reads as f ollows : 

"Nelther the separate property of the husband nor the cemmunity prop- 
erty other than the Personal earnings of the wife, and the income, rents and 
revenues from her separate property shall be subject to the payments of debts 
contracted by the wife, except those contracted for necessaries fumished her 
or her children: Provided, the wife shall never be the joint maker of a note 
or a surety on any bond or obligation of another without the joinder of her 
husband with her In malting such eontract." 

Whatever enlargement of a married woman's right to bind herself 
by eontract can be regarded as having been effected by the act above 
referred to is subject to the qualification or exception stated in the 
proviso found in amended article 4624, which bas just been quoted. 
So far as that proviso afïects the right of a married woman to become 
a surety, its explicit prohibition is that : 

"The wife shall never be * * • a surety on any bond or obligation of 
another without the joinder of her husband with her in making such eon- 
tract." 

We think the language of this provision forbids a married woman 
becoming surety for another, unless her husband joins her in the sure- 
tyship eontract. The word "another," used as it is in that proviso in 
describing any bond or obligation of any one besides the wife, cannot 
reasonably be given such a meaning as would prevent the husband be- 
ing regarded as another than his wife within the purpose of the pro- 
viso. Giving to the proviso the meaning its words express, for the 
bond or obligation of another to be one as to which a married woman 
may become a surety, it must be one with référence to which her 
husband may join her in a eontract of suretyship. This excludes a 
bond or obligation upon which the husband is a principal, as he can- 
not be his own surety, The resuit is that the wife is forbidden to be- 
come a surety when, from the nature of the case, her husband cannot 
join her as a cosurety. At any rate, the husband, in becoming a prin- 
cipal on a bond or obligation, cannot well be regarded as joining his 
wife in the separate eontract by which she undertakes to bind herself 
as a surety. The two obhgations are separate and distinct in their 
natures and conséquences, though one of them is collatéral to the other, 

Whatever doubts as to the correctness of thèse conclusions might 
exist, if the proviso in question stood by itself, we think are removed 
when it is considered in connection with the above-quoted provision 
of article 4621 as amended. The embodying of the two provisions in 
the same statute we think clearly manifests a législative purpose to 
forbid a married woman becoming a surety for an obligation on which 
her husband is a principal. It cannot be supposed that it was in the 
législative contemplation that the quoted provision of amended article 
4621, prohibiting the subjecting to the payment of debts contracted by 
the husband of the vvife's separate property and specified parts of the 
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community property, was to be effective only in the case of the wife 
failing to become a surety for her husband's debts. If it was se sup- 
posed, the will of the Législature would net contrai, unless it happened 
to coincide with that of the wife. The conclusion is that a contract 
made by the wife alone, by which she undertakes to become a surety 
on a bond or obligation on which her husband is a principal, is one 
which a married woman is forbidden by the statute law of Texas to 
make, and the enforcement of which against her separate property or 
against specified parts of the common property of herself and husband 
is prohibited by the same law. 

[3] When the act of March 21, 1913, is considered in connection 
with the previously existing statute law which it amended, we think 
it clearly discloses a législative purpose to enlarge the capacity of the 
married women of Texas to bind themselves by contract and to extend 
their powers over property, both their separate property and specified 
parts of the community property; but we think, also, that with equal 
clearness it manifests a purpose to provide, for the protection of the 
property interests of Texas married women, safeguards which are 
put beyond their power to remove or dispense with. The act évidences 
the establishment, or rather the continuance with modifications it 
makes, of a well-defined public policy of preventing the diminution of 
the estâtes of the married women of Texas by unauthorized transfers 
or conveyances, or by subjecting them to the payment of forbidden 
obligations. A notable feature of that policy is disclosed by the pro- 
hibition found in the provision of article 4621, as it was amended, that : 

"jSTeither the separate property of the wife, nor the rents from the wife's 
separate real estate, nor the Interest on bonds and notes belonging to her, nor 
divldends on stocks owned by her, nor her personal earnlngs shall be subject 
to the payment of debts contracted by the husband." 

An effect of this provision is to forbid courts which administer the 
laws of Texas to atïord a remedy for the enforcement against the men- 
tioned property interests of the wife of debts contracted by the hus- 
band. The déniai of such a remedy is gênerai in its terms. I^" is not 
confined to Texas contracts of the kind mentioned, but is broad enough 
in its terms to apply to such contracts wherever made, though they 
may be valid and enforceable where they were made. It well may 
happen that an attempt to enforce an obligation, recognized as valid 
where it was entered into, will fail where the remedy sought is one 
which is forbidden by the law of the forum. Pritchard v. Norton, 106 
U. S. 124, 1 Sup. Ct. 102, 27 L. Ed. 104; and see notes to Union Na- 
tional Bank v. Chapman, 57 L,. R. A. 513, 522, and to International 
Harvester Col v. McAdam, 26 L. R. A. (N. S.) 774. Certainly it would 
be overtaxing the comity, which reasonably may be expected to influ- 
ence the forum resorted to, to call for the enforcement by it of such a 
remedy, when the obvious purpose of the law of the forum in forbid- 
ding the remedy is to prevent the setting at naught of a pubhc policy 
established by the same law. 

The conclusions are that it is a part of the public policy of Texas, 
established by statute, to prevent the separate property of its married 
women being subjected to the payment of such a demand as the one 
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asserted agaînst Mrs. Grosman in this case, and that the decree ap- 
pealed from is erroneous, in that it subjected her separate property to 
the payment of that demand. 

It f ollows that the decree against Mrs. Grosman should be reversed ; 
and it is so ordered. 



. MONTGOMERY v. CHICAGO, B. &. Q. B. CO. 

(Circuit Court of Appeals, Elghth Circuit November 16, 1915.) 
No. 4488. 

1. Caeriees <S=332— Bâtes — Discrimination — Caeriage or Caeriee's Pbop- 

EETT. 

Conceding that a carrier has no right to enter the field of gênerai busi- 
ness and transport the articles and comniodlties used and sold therein 
at less than the regular published rates available to the gênerai public, it 
has the rlght to provide eating houses for its passengers and employés 
at points on its Une, and may transport the articles and comniodlties for 
the use of such eating houses at less than the fuli published rate. 

[Ed. Note. — For other cases, see Carriers, Cent Dig. §§ 83-85; Dec. 
Dig. ®=532.] 

2. CoMMEECE <s=»85 — Iktbrstate Commerce Commission — Powers and Funo- 

TIONS. 

The establishment by carriers of eating houses for passengers and 
employés, and the transportation of articles and commodlties therefor 
at less than the published rate, are administrative pracfiees, and the 
ultimate primary judgment arui discrétion whlch govern and condition 
them is lodged in the Interstate Commerce Commission, to be exercised 
on request and after due investigation and considération of the public in- 
terest coneerned, and in vievir of the préférence and discrimination clauses 
of the statute. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 138 ; Dec. Dig. 
<S=85.] 

3. Commerce <S=>92 — Interstate Commerce Commission — Povcees of Courts. 

Courts hâve no power to flx rates or establish praetices for carriers, 
and cannot Interfère with those fixed and established by the Interstate 
Commerce Commission, except where the orders are void. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 142 ; Dec. Dig. 
<S=92.] 

4. Carriers <®=î36 — Interstate Commerce^Actioks foe Damages — Plead- 

ING. 

The Interstate Commerce Commission adopted a raie that carriers 
might provide eating houses for passengers and employés, and that prop- 
erty therefor might be regarded as necessary and intended for the use of 
such carriers in the conduct of their business, but that such eating houses 
must not serve the gênerai public vs'lth food prepared from commodlties 
carrled at less than the published rate, and that no utensils, etc., employed 
in serving others than passengers and employés should be carrled at less 
than tarife rates. In a restaurant proprietor's action for damages, it was 
alleged that a rallroad company had opened a restaurant in connection 
with a station, and operated it for the accommodation of passengers and 
employés ; that it also served the gênerai public ; that it shipped on its 
trains free of charge most of the commodlties and supplies used in such 
business, while plaintifC for like shipments was required to pay the regular 
published rates ; that by reason thereof it was able to sell at priées below 
those at which plaintifC could malie a profit; that, prior to the estab- 
lishment of defendant's restaurant, plaintifï's daily receipts exceeded 
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$100 a day, and hls net profits $25 a day ; that defendant's compétition 
had caused a decrease in the dally receipts to less than $50 a day and 
a decrease In the profits to practically notblng ; that plaintifC had been 
damaged by loss of profits in a sum therein specified ; and that there had 
always been ample facility at plaintiff's restaurant and other eatinff 
houses for the accommodation of the gênerai public, including defendant's 
employés. Held, that no cause of action was stated, and the case present- 
ed was one requiring détermination by the Interstate Commerce Com- 
mission as to whether the establishment of an eating house at the point 
In question was proper, as the pétition did not show that ail supplies were 
carried free of charge, nor that the gênerai public was served with food 
prepared from commoditles so carried, but did squarely challenge defend- 
ant's right to establish an eating house at that point, and, moreover, it did 
not appear that plaintiff's loss of business was not due to causes not 
chargeable to défendant 

[Ed. Note.— For other cfises, see Carriers, Cent. Dig. § 95; Dec. Dlg. 

In Error to the District Court of the United States for the District 
of Wyoming; John A. Riner, Judge. 

Action by Roy Montgomery against the Chicago, BurHngton & Quip- 
cy Railroad Company. Judgment dismissing the action, and plaintifï 
brings error. Aifirmed. 

Robert P. Parker, of Sheridan, Wyo. (Clyde M. Watts, of Cheyenne, 
Wyo., on the brief), for plaintifï in error. 

Timothy F. Burke, of Cheyenne, Wyo. (Edward T. Clark, of Billings, 
Mont, and William A. Riner, of Cheyenne, Wyo., on the brief), for 
défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. Plaintifï in error brings 
suit against the Chicago, Burlington & Quincy Railroad Company un- 
der section 8 of the act to regulate conmierce, approved February 4, 
1887 (24 Stat. 382, c. 104 [Comp. St. 1913, § 8572]), and the various 
amendments thereto, which provide: 

"That in case any common carrier • * * shall do or cause to be done 
any act * * * in this act declared to be unlawful, such common carrier 
shall be liable to the person injured thereby for the full amount of damages 
sustained, together with reasonable attorney's fee to be taxed » * • as 

costs." 

Plaintifï in error, since 1908, has been in the restaurant business 
in Gillette, Campbell county, Wyo., which point is local to the line of 
the défendant railroad company. May 15, 1912, défendant opened 
an eating house or restaurant in Gillette in connection with its station 
there, and has since operated the same for the accommodation of its 
passengers and employés; and it is further alleged in the bill that it 
caters to and serves at its restaurant the gênerai public as well. It is 
further alleged that the défendant ships on its trains most of the com- 
modities and supplies needed and used by it in its said restaurant busi- 
ness free of any charge for carriage whatever, while plaintifï for like 
shipments has always been required by défendant to pay thereon the 
regular published schedule rates then in force on defendant's railroad ; 
that this is largely to plaintiflf's préjudice and disadvantage, in that. 
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by reason of said défendant obtaining most of its supplies free for 
which similar supplies the plaintiiï has been compelled to pay large 
tariiï and freight charges, the défendant is able to sell, and since May 
15, 1912, has sold its commodities in its restaurant and eating house at 
priées much below those for which plaintifï can sell and make a profit. 
The pétition states that prier to the date last aforesaid he had estab- 
lished a lucrative restaurant business, with daily receipts in excess 
of $100 per day, and net profits in excess of $25 per day; that the 
compétition of défendant immediately caused a decrease in plaintiiï's 
business of daily receipts from $100 per day, as aforesaid, to less than 
-$50 per day, and a decrease of net profits from $25 per day, as afore- 
said, to practically nothing; that plaintiff has been damaged by loss 
of profits in his business in the sum of $2,900, for which he prays judg- 
ment, together with a reasonable attorney's fee to be taxed as costs. 

It is conceded in the pétition that it is lawful for défendant to ship, 
free of charge, such supplies, articles, or commodities as may be neces- 
sary and intended for its use in the conduct of its business as a com- 
mon carrier ; but it is averred that the opération and maintenance of 
the said restaurant by défendant, and the transporting of commodities 
and supplies therefor free of charge, is not necessary within the con- 
templation of the law, because "always, since May 15th, 1912, there 
has been ample facility, not only at the restaurant of plaintifif, but at 
other eating houses in Gillette, for the accommodation of the gênerai 
public, including ail employés of défendant." It is charged that by 
demanding, coUecting, and receiving a less compensation for the serv- 
ice rendered in the transportation of the commodities and supplies for 
Its eating house than it charges and receives from other persons, in- 
cluding the plaintifï, for doing for them a like and contemporaneous 
service, the défendant has been guilty of unjust discrimination and 
of an unlawful departure from the rates named in its published tariffs. 

The défendant demurred to this pétition upon the ground that the 
question, as to whether a railroad company can lawfully run a restaur- 
ant in connection with the opération of its road, is an administrative 
one, and must be referred to the Interstate Commerce Commission 
for its considération and détermination as a condition précèdent to a 
suit of this nature. The trial court adopted this view. The demurrer 
was sustained, and, "it further appearing from the pétition and from 
the arguments of counsel that the pétition does not admit of being so 
amended as to state a cause of action," the case was dismissed, from 
which judgment of the court below plaintifif has sued out this writ of 
error. 

[1,2] It may be freely conceded that, in the présent state of law, a 
common carrier has no right to enter the field of gênerai business and 
transport the articles aqd commodities used and sold therein at less 
than the regular published rates available to the gênerai public. It has 
the right to provide eating houses for its passengers and employés at 
points on its line, and may transport the articles and commodities for 
the use of such eating houses at less than the full published rate. Such 
practices are administrative in their nature, and the ultimate primary 
judgment and discrétion which govem and condition them is now 
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lodged in the Interstate Commerce Commission, to be exercised_ on 
request and after due investigation and considération of the public 
interest concerned, and in view of the préférence and discrimination 
clauses of the Interstate Commerce Act. Intermountain Rate Cases, 
234 U. S. 476, 34 Sup. Ct. 986, 58 L. Ed. 1408. Assuming the burden 
thus cast upon it, the Commission bas considered it its duty to con- 
strue the law in advance wherever it has appeared obscure or ambigu- 
ous, so that the obhgations of the railroads and the rights of the pub- 
lic might be promptly understood ; and, with respect to the subject in 
controversy, it has established a rule for the guidance of carriers and 
public alike. This rule reads as foUows : 

"Transportation fw Eating Bouses Operated lyy or for Carriers. Carriers 
subject to the act may provide at points on tlieir lines, eating houses for 
passengers and employés of such carriers, and property for use of sucli eating 
houses may properly be regarded as necessary and intended for the use of 
such carriers in the conduct of their business. Such eating houses, however, 
must not serve the gênerai public or any portion thereof, v^ith food prepared 
from commoditles which hâve been earried at less than the fuU published 
rate, and no utensils, fuel, or servants at ail employed in serving others than 
passengers and employés of the carriers as such should be earried at less than 
tarifE rates. Such privilège as may be extended under this rule shall be ap- 
plied only as to points local to the line on whlch the eating house is sltuated." 
Barnes on Interstate Transportation, p. 484, par. 315B. 

From common knowledge and expérience, as well as from the per- 
missive provisions of the statute as thus administratively construed, 
it must be assumed that railroad eating houses, within the prescribed 
limitations, are désirable for the convenience of passengers and em- 
ployés. In this sensé they are necessary, and this whether or not 
other and privately owned restaurants are available at the same point. 
The advantage of a common control of train schedules and eating 
facilities makes this so. 

[3] Courts hâve no power to fix rates or establish practices and 
cannot interfère with those fixed and established by the Commission 
except in cases where the orders are void. Interstate Commerce 
Commission v. Union Pac. R. R. Co., 222 U. S. 547, 32 Sup. Ct. 
108, 56 L. Ed. 308 ; Atchison, Topeka & "S. F. Ry. Co. v. United 
States, 232 U. .S. 199, 34 Sup. Ct. 291, 58 L. Ed. 568. Plaintiff in 
error apparently bases its contention upon the rule laid down by the 
Suprême Court in Pennsylvania R. R. Co. v. Puritan Coal Mining 
Company, 237 U. S. 121, 35 Sup. Ct. 484, 59 L. Ed. 867. It is 
there said: 

"It must be borne in mlnd that there are tvFO forms of discrimination^ one 
in the rule and the other in the uianner of its enforcement ; one in promul- 
gating a discriminatory rule, the otlier in the unfair enforcement of a rea- 
sonable rule. In a suit where the rule of practice itself is attacked as unfair 
or discriminatory, a question is raised which calls for the exercise of the 
judgment and discrétion of the administrative power which has been vested 
by Oongress in the Commission. It is for that body to say whether such a rule 
unjustly discriminâtes against one class of shippers in favor of another. Until 
that body has declared the practice to be discriminatory and unjust, no 
court has jurisdiction of a suit against an Interstate carrier for damages 
oecasioned by its enforcement. * • * But If the carrier's rule, fair on Its 
face, has been unequally applied, and the suit is for damages oecasioned by 
its violation or discriminatory enforcement, there is no administrative ques- 
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tlon Involved; tbe courts being called on to décide a mère question of fact 
as to whether the carrier has vlolated the rule to plaintiff's damage." 

[4] Plaintiff in error contends that this action is based upon the 
latter form o£ discrimination. But is this the case made by his plead- 
ing? It is not stated that ail the supphes and commodities used by 
défendant in its eating- house are shipped on its trains free of charge, 
nor that the gênerai public, other than passengers or employés, are 
served with food prepared f rom commodities which hâve been carried 
at less than the full published rate. The pétition squarely challenges 
the right of the défendant to establish an eating house at this point, 
on the ground that the same is not necessary in the conduct of its 
business as a common carrier, because at the restaurant of plaintiff 
and at other eating bouses in Gillette there has been and is ample 
facility for the accommodation of the gênerai public, including ail 
employés of défendant and presumably ail passengers traveling upon 
its line. This challenge involves the lawful exercise of administra- 
tive discrétion on the part of tlie road, subject to the supervisory con- 
trol of the Interstate Commerce Commission. It is true that in this 
respect the allégations of the pétition might conceivably be strength- 
ened by amendment; but, as stated by the court in its judgment entry, 
it appeared at the hearing of the demurrer, not only from the pétition, 
but from the arguments of counsel, that it did not admit of such 
amendment as to state a cause of action. It must be presumed, there- 
f ore, that counsel for plaintiff stood upon the case made by his pétition 
as filed. He prays for damages by loss of profits alone; thèse, in 
turn, are alleged to resuit from loss of business. The Interstate Com- 
merce Commission has uniformly held, where a complainant has 
averred that, as a resuit of being unjustly discriminated against by 
the défendant, his business had been less per month than it was dur- 
ing the months previous to such period, that, as such a resuit might 
flow from many causes, it could not fairly be said that such a show- 
ing entitled complainant to réparation in that respect. Barnes on 
Interstate Transportation, p. 635, par. 429; Rogers & Co. v. Phila- 
delphia & Reading Co., 12 Interst. Com. R. 308 ; Eaton v. C, H. & D. 
Ry. Co., 11 Interst. Com. R. 619. 

Ordinarily réparation for unjust discrimination has been awarded 
for damages reasonably definite and ascertainable, such as excessive 
freight charges, loss upon spécifie shipments under express contract, 
due to delay and established fluctuation in market, and the like. In 
Central Coal & Coke Co. v. Hartman, 111 Fed. 96, 49 C. C. A. 244, 
this court held that the loss of profits from the destruction or in- 
terruption of an established business may be recovered where the 
plaintiff makes it reasonably certain by compétent proof what the 
amount of his loss actually was, but that the actual damages which 
will sustain a judgment must be established, not by conjectures or 
unwarranted estimâtes of witnesses, but by facts from which their 
existence is logically and legally inf érable. The spéculations, guesses, 
estimâtes of witnesses, form no better basis of recovery than the 
spéculations of the jury themselves. Hère the plaintiff allèges merely 
that his business has fallen off and his profits bave correspondingly 
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decreased; but this resuit, as has been said, might flow from many 
causes. It might be due to gênerai dépression, to fluctuations in 
prices, or, upon the face of the pétition, to the accommodation of 
its passengers and employés by the eating house of the défendant 
carrier. None of thèse causes would be chargeable to the défendant, 
and resort must be had to the realm of spéculation to détermine what 
part, if any, of this falling off in patronage could be legally traced to 
wrongful conduct on the part of the carrier. 

It will be readily seen that the case presented is one which calls 
for primary référence to the Commission, to détermine whether the 
establishment of a railway eating house at this point was a legitimate 
exercise of administrative discrétion on the part of the carrier, and 
whether the reasonable rule established by the Commission has been 
fairly observed in the présent instance. The Interstate Commerce 
Law provides that the Commission shall hâve authority to inquire 
into the management of the business of ail common carriers, and 
is authorized and required to exécute and enforce the provisions of 
the act. Any person, firm, corporation, or association feeling itself 
aggrieved by anything donc or omitted to be donc may apply to tlie 
Commission for redress. 

Believing, as we do, that the action of the lower court was right, 
upon the record as presented, its judgment is affirmed. 



BELLEFIELD CO. v. CARLTON INVESTING CO. 

(Circuit Court of Appeals, Third Circuit. January 3, 1916.) 

No. 1941. 

1. Corporations <S=>642^Foreign Corporations — "Doino Business" in 

State. 

Complalnant, a Delaware corporation, formed for the purpose of pro- 
moting corporations to operate hôtels in différent parts of the United 
States, entered into a contract in -New York with défendant, which was 
the owner of a hôtel in Pennsylvania, by which it nndertook to forni a 
corporation to lease and operate defendant's hôtel on terms stated in the 
contract, which it fully performed. Held. that complainant was not do- 
ing business in Pennsylvania, wlthin the meaniug of Act Fa. April 
22, 1874 (P. L. 108), requiring such corporations to register, main- 
tain an office in the state, etc., and that the contract was valid, although 
It did not register thereunder. 

IM. Note. — For other cases, see Corporations, Cent. Dig. §§ 2520-2527 ; 
Dec. Dig. <©=>642. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

2. Appeal and Ebbor iS=3l008 — Eeview — Findings of Fact. 

Where a gênerai judgment for plaintiff is rendered by a fédéral court 
its findings of fact as to spécial items, like the verdict of a jury, are no»- 
subject to review by an appellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3955- 
3960, .•^962-3969 ; Dec. Dig. (g^lOOS.] 

In Error to the District Court of the United States for the West 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

(gcxoFor otiier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexa* 
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Action at law by the Carlton Investing Company against the Belle- 
field Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

William M. Hall, of Pittsburgh, Pa., for plaintiff in error. 

Hugh M. Hewson, of New York City, and Thomas M. Marshall and 
Thomas M. Marshall, Jr., both of Pittsburgh, Pa., for défendant in 
error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, the Carlton In- 
vesting Company, a corporation of Delaware, brought suit against the 
Bellefield Company, a corporation of Pennsylvania, and recovered 
judgment. The plaintiff claimed to hâve paid $25,000 to the défend- 
ant as earnest money to insure its performance of a written contract 
between them. It averred fuU performance by it of such contract, 
conceded défendant had repaid $10,000 of the earnest money, and 
claimed it was entitled to a return of the $15,000 unpaid. Thèse facts 
were not disputed by défendant, but it contended the plaintiff, a for- 
eign corporation, could not maintain this suit by reason of its failure 
to register under the Pennsylvania statute recited below,^ and, sec- 
ondly, that if the suit could be maintained that it was entitled to offset 
certain expenditures made by it for which it alleged plaintiff was lia- 
ble. A jury having been waived, the case was tried by a judge, whose 
opinion and findings of fact and conclusions of law are quoted in 
part below. In substance, he found the plaintiff was not a corpora- 
tion doing business in Pennsylvania and held as a conclusion of law 
that it was not bound to register and could therefore bring suit with- 
out registration. He further found the défendant had not proved its 
claim of expenditures and was not therefore entitled to a set-off. 
Judgment having been entered for the plaintiff for the fuU amount of 

1 An act to prohlblt foreli?n corporations from doing business In Pennsylvania, 
wlthout liaving Itnown places of business and authorized agents. 

Section 1. Be it enacted, etc., that from and after the passage of this 
act, no foreign coriioration shall do any business in this commonwealth, until 
said corporation shall hâve established an ofBce or offices and appointed an 
agent or agents for the transaction of its business therein. 

Sec. 2. It shall not be lawful for any such corporation to do any business 
in this commonwealth, until it shall hâve flled in the office of the secretary of 
the commonwealth a statement, under the seal of said corporation, and signed 
by the président or secretary thereof, showing the title and object of said 
corporation, the location of Its office or offices, and the name or names of its 
authorized agent or agents therein ; and the certificate of the secretary of 
the commonwealth, under the seal of the commonwealth, of the flling of such 
statement, shall be preserved for public inspection by each of said agents, in 
each and every of said offices. 

Sec. 3. Any person or persons, agent, offlcer or employé of any such for- 
eign corporation, who shall transact any business within this commonwealth 
for any such foreign corporation, without the provisions of this act being 
complied with, shall be guilty of a misdemeanor, and upon conviction thereof 
shall be punished by Imprisonment not exceeding thirty days, and by fine not 
exceeding one thousand dollars, or either, at the discrétion of the court trying 
the same. 
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its daim, the Bellefield Company sued out this writ. The somewhat 
complicated facts of the case are made clear by the foUowing ex- 
tracts £rom the court's opinion. The court's récital of the contract 
and of what the parties did thereunder, is as f ollows : 

"In September of 1910 plalntlff and défendant entered into an agreement in 
writing, whlch was executed in tlie state of New York, whereby défendant 
agreed to lease the Hôtel Schenley in Pittsburgh to a corporation to be formed 
by the plaintifC, with a capital stock of $50,000, for a term of 20 years from 
Febmary 1, 1911, for which the tenant was to pay as rental certain flxed Bums 
and the taxes, and also 6 per centum 'on such amount not to exceed' §300,000 
'as shall be expended by the Bellefield Company in altering and enlarging the 
hôtel building, and in the décoration and furnishing thereof,' as therein pro- 
vided, to be paid monthly. Said agreement further provided that défendant 
should expend $150,000 in enlarging and altering the hôtel according to plans 
and spécifications to be agreed upon, and 'a further sum not exceeding' $150,- 
OOO 'in furnishing and decorating the hôtel and the additions thereto according 
to plans, spécifications, and drawings to be furnished by' plaintifC, 'for which, 
and for such supervision as may be required,' 85,000 'shall be set apart from 
the amount to be expended for decorating and furnishing.' Such contract 
further provided that the above expenditures should l>e upon coutracts made 
by défendant, but if required by plaintiff tlie défendant should give contracts, 
if any, for linen and china to some foreign manufacturers. Said contract 
further provided that plaintifC as 'earnest money' pay to défendant $25,000, to 
be repaid to plaintifC at the rate of $2,000 per month, beginning February 1, 
1911. 

"On December 29, 1910, the parties by writing reafflrmed ail the conditions 
of the prior agreement, except as they were changed by the foUowing lau- 
guage: 'If there shall be executed and delivered to the Bellefield Company 
a sufHcient bond or undertaking in writing in the sum of fifty thousand dol- 
lars ($50,000), and no more, of a surety company satisfactory to the party of 
the first part, guaranteeing payment by the tenant of the rent reserved by the 
proposed lease, the amount which the Bellefield Company agrées to expend 
for additions, improvements, and altérations as provided in clause third of said 
agreement shall be two hundred and twenty thousand dollars ($220,000), and 
the amount to be expended for furnishment shall be one hundred and forty 
thousand dollars ($140,000). Should the amount so to be expended for con- 
struction prove to be more than sufficient to carry out the plans agreed upon 
as provided in clause third of the said agreement the excess may be expended 
upon the furnishment. Upon the additional sixty thousand dollars ($60,000) 
to be expended as hereln provided, the tenant shall pay as part of the rent 
seven per cent. (7%) upon the same terms and conditions as are provided in 
the said agreement. Any additional amounts required for such altérations, 
improvements and furnishment shall be provided by the party of the second 
part, or its successors or assigns.' 

"On January 4, 1911, the défendant executed a formai lease directly to 
plaintifC for the Hôtel Schenley in manner and form as contemplated by the 
préviens agreement to be made by the défendant to a corporation to be formed 
by the plaintifC. That lease recited the material provisions of the former 
agreements as to expenditures to be made by the lessor for altérations and 
improvements, and for décorations, etc. It also contained the lessor's covenant 
to expend $220,000 in enlarging and altering the building, with a provision 
that 'the lessor shall not be called upon to expend a sum in excess of that, 
and a provision that 'any amount expended above that amount shall be 
borne by the lessee.' It also contain a covenant by the lessor to expend the 
sum of $140,000 as previously expressed in the other contract. 

"On January 31, 1911, the plaintifC assigned the lease to the Ritz-Carltou 
Bestaurant & Hôtel Company of Pittsburgh, a corporation of Delaware, duly 
registered in Pennsylvania, which assignment was made with the consent in 
writing of the défendant, upon condition that the assignée would assume 
ail the obligations of the lease and deposit with a trustée certain securities as 
collatéral for performance by the assignée. The conditions précèdent upon 
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■whlch such consent was given to the lessor were performed by tbe assignée, 
and thereupon the lessor, being the défendant in this case, by writing, released 
the lessee, being the plaintiff, from llability for reut and from other obliga- 
tions of the lease, wlth the provision that 'the agreements of 28th of Septem- 
ber and 29th of Deeember, 1910,' should otherwise remain in force. 

"On March 23, 1911, the défendant sent to the plaintiflf on account of the 
'earnest money' advanced by plaintiff according to the agreement of Septem- 
ber 28, 1910, the sum of $4,000, covering the months of February and March, 
1911. During the follovving montlis, down to and including July, $8,000 was 
paid in equal monthly payments, according to the provisions of the contracts." 

[1] Taking up the question o£ registration first, we find no error 
in the court's ruHng. The application of this statute has been hereto- 
fore considered by this court. Pittsburgh Construction Co. v. West 
Side Belt R. R. Co., 154 Fed. 931, 83 C. C. A. 501, 11 L. R. A. (N. 
S.) 1145; Colonial Trust Co. v. Montello Brick Works, 172 Fed. 310, 
97 C. C. A. 144; Buffalo, etc., Co. v. Fenn, etc., Co., 178 Fed. 696, 
102 C. C. A. 196. In Buffalo, etc., Co. v. Penn, etc., Co., supra, both 
the state décisions and the former décisions of this court are collected, 
analyzed and fînally summarized in the conclusion : 

"Thèse cases turn upon the question whether the eompany is exercising Its 
corporate activity in the state, or, in other words, is pursuing hère tlie objects 
which its charter permits it to accomplish." 

In that regard it was tliere said : 

"This court has twice had occasion recently to pass upon the efCect to be 
given to the Pennsylvania statute, and has followed the décisions of the 
state court by holding that, where a corporation seeks to exerci.se its charter 
IMVi'ers in Pennsylvania, it must first comply with the act. In Pittsburgh Con- 
struction Co. V. West Side, etc., Co., 154 Fed. 929 [83 C. C. A. 501, 11 L. B. 
A. (N. S.) 1145], a West Virginia corporation that was organized to con- 
struct railways was denied the right to recover on a construction contract 
that was entered into three weeks before the eompany obeyed the statute. 
And in Colonial Trust Co. v. Montello Brick Works, 172 Fed. 310 [97 C. C. A. 
144], It was held that an unregistered Delaware eompany that was chartered 
to own the stock and finance the opérations of certain Pennsylvania corpora- 
tions and had exercised its franchises for thèse purposes was doing business 
in the state and could uot recover upon its contracts made in carrying out its 
corporate objects." 

Tested by the principles there laid down the trial judge below was 
clearly right in holding the plaintiff eompany was not doing business 
in Pennsylvania within the purview of the statute. It was chartered 
for the purpose of promoting corporations to operate hôtels in vari- 
ons parts of the United States. It had no chartered power to operate 
hôtels itself, nor did it attempt to do so. By the contract hère in suit 
it undertook to provide a tenant to lease and operate the defendant's 
hôtel in Pennsylvania. This it did by having chartered and itself cap- 
italizing a foreign corporation with chartered powers to engage in the 
hôtel business. This eompany duly registered in Pennsylvania, took 
the lease of defendant's hôtel, and carried out the contract obligations 
of the plaintiff. Such acts as the plaintiff did within the state were 
temporary and incidental in character ; they can in no f air sensé be 
regarded as a doing of business by it in the state, but, on the contrary, 
their purpose and effect was to create and equip another corporation 
which by its chartered powers, its registration, and its acts was em- 
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powered to and actually did in the state ail the business which this 
contract contemplated should be done therein. The plaintifï company 
was not therefore precluded, by its nonregistration, from bringing this 
suit. 

[2] Seeing, then, the plaintiff had a right to bring this suit, and that 
the défendant had contracted to repay the portion of the earnest money 
sued for, we next inquire whether the défendant has established its 
right to set ofï certain expenditures. This is a question of fact and 
proof, and in that respect the trial judge found : 

"At the trial it was not seriously dlsputed that plaintiff had performed ail 
the conditions précèdent to recelving its money back, yet it was strongly iirged 
that plaintiff was liable to défendant for moneys expended by the latter in 
excess of the requirements of the wrltten contracta. The burden rested upon 
the défendant to prove this contention, yet the évidence offered by défendant 
in support of it was very unsatisfactory. There was no satlsfactory évidence 
that the full amount provided for altérations and extensions had been ex- 
pended, and therefore no évidence that sonie portion of that amount could 
not hâve been used for furnishment and décoration." 

The verdict being a gênerai one for the plaintifï, the fîndings as to 
spécial items are, like a verdict of a jury, not the subject of exception 
or review by this court. Paxson v. Board of Freeholders, 201 Fed. 
660, 120 C. C. A. 84. 

Finding no error in this record, the judgment below is affirmed. 



BAI/riMORB & O. R. CO. v. WOOD. 

(Circuit Court of Appeals, Third Circuit. January 10, 1916.) 

No. 1952. 

1. Appeal and Error <S=>272 — Réservation of Gbounds of Review — Excep- 

tions TO Charge. 

Rev. St. § 918 (Comp. St 1913, § 1544), authorizes District Courts to 
adopt rules regulating their own practice. Pursuant thereto a District 
Court adopted a rule that points upon which the opinion of the court was 
desired should be presented at the close of the évidence and before the 
commencement of the summing up, or that the court might in its discré- 
tion refuse to charge upon the points proposed. Eeld that, where défend- 
ant neither conformed to this rule by presentlng a point at tlie close of 
the évidence, nor appealed to the court to suspend the rule and permit 
the point to be presented at the close of the charge, but merely uoted au 
exception at the close of the charge to the omission of an instruction on 
sueh point, such omission could not be reviewed, as the refusai to give 
Instructions upon points presented after the close of the charge is not 
subject to exception, and the omission to charge upon a point of law is 
not open to exception when the desired instruction is not requested. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1611- 
1619; Dec. Dig. ©=272.] 

2. Ratlroads <@=»327 — Crossin& Accidents — Conteibutoey Négligence — 

DuTY TO Stop, Look, and Listen. 

While it is the positive and uubending rule in Pennsylvania that one 
approaching a rallroad must stop, look, and listen, and while the law re- 
quires a traveler to continue to look and to observe the précautions which 
the danger of the situation requires, his subséquent conduct, after once 

©SjPor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests &. Indexes 
228 P. — 40 
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stopplng, looking, and listening, is not determined by a positive rule of 
law, but by the circumstances of tbe particular case. 

[Ed. Nota— For other cases, see Eailroads, Cent. Dig. §§ 1043-1056; 
Dec. Dig. <S=3327.] 

3. ÏRiAL is=252 — Ceossing Accidents — Instructions — Confoemity to Evi- 
dence. 

In an action for damages to a motor truck, struclî by a train, wherft 
the entire coutroversy respectlng the contrlbutory négligence of tlie driver 
of ttie truck related to bis conduct in stopping, looking, and listening at 
a particular place, and whether that was a proper place at whicli to stop, 
look, and listen, and wbether at that place he could and must bave seen 
the approacbing train and heard tbe warnings given, and there was no 
controversy as to bis subséquent conduct, and no évidence as to what lie 
did after starting from tbe place at whicb he stopped, or wbether be 
continued to look and listen, an instruction that it was his duty to look 
and listen, as be drove on aud across tlie track from tbe point where be 
stopped, would not bave been applicable, and tbe omission tbereof was 
not error. 

[Ed. Note.— For otber cases, see Trial, Cent. Dig. §§ 505, 596-«12 ; Dec. 
Dig. <S=^252.] 

In Error to the District Court of the United States for the Eastem 
District of Pennsylvania ; Oliver B. Dickinson, Judge. 

Action by George Wood against the Baltimore & Ohio Railroad 
Company. Jtidgment for plaintiiï, and défendant brings error. Af- 
iirmed. 

William B. Linn and H. B. Gill, both of Philadelphia, Pa., for plain- 
tif? in error. 

Frank P. Prichard, James Wilson Bayard, and John G. Johnson, ail 
of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. The question is, whether the trial 
court erred in omitting to instruct the jury that it was the duty of 
the driver of a vehicle, who had stopped, looked and listened when 
approaching a railroad track at grade, to look and listen as he drove 
on and across the track. 

This suit was instituted to recover for damage to the plaintiff's 
motor truck caused by collision with a train, at night, at a point in 
the outskirts of the City of Chester where a highway crosses at grade 
the tracks of the défendant railroad company. The highway turns 
at a right angle and then on an up grade crosses the tracks at an acute 
angle. The driver of the truck, who was the servant of tlie plaintiff, 
stopped at a point sixty feet on a diagonal Une from the fîrst rail and 
about one hundred feet from the last rail of the tracks. He looked 
up and down the railroad, and neither seeing nor hearing an oncom- 
ing train, started the truck under low gear, and approached the tracks 
at a speed of about two and a quarter miles an hour. When the 
truck was almost clear of the furthermost track, it was struck by a 
heavy train approaching at a speed of forty miles an hour. 

The négligence charged to the défendant was the opération of the 

<S=>For other cases see same toplc & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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train at a speed violative of a city ordinance, and without giving timely 
and sufi&cient warning^ The défense was contributory négligence of 
the driver, in that, first, he did not heed adéquate warning; second, 
he did not stop at the proper place; and third, if at the place he 
stopped, he had looked and listened, he could and would hâve seen 
and heard the approaching train. 

The record fails to show, that upon the close of the évidence, the 
défendant presented points for instructions to the jury. The court 
delivered an elaborate charge on the law of négligence, and especially 
on that feature of the law of contributory négligence respecting the 
duty of a wayfarer, under the inflexible rule of the Pennsylvania law, 
to stop, look and listen before crossing the tracks of a railroad. The 
instructions, so far as they went, were in entire accord with the prin- 
ciples of the law of négligence as they prevail in the State of Pennsyl- 
vania. 

At the conclusion of the charge, this colloquy occurred: 

"Mr. Llnn (for the railroad company): I désire an exception to the omis- 
sion of your Honor to state to the jury that the duty of the driver was to 
look and listen as he drove on. and across the track from the point where he 
is said to hâve stopped. 

"The Court: I think the rule of the Court of Appeals Is that you must set 
forth the parts of the charge excepted to, Isn't it? 

"Mr. binn: Tes, sir; but this is an omission. 

"The Court: You may take an exception, and then after the charge is tran- 
scribed, you may add to that part of the cnarge to which the exception relates. 

"Mr. Linn: This is an exception to somethlng which you did not say." (Ex- 
ception noted for défendant.) 

While the défendant did not move for a directed verdict, the case 
was argued before us as though such a motion had been made and 
erroneously denied ; and although the défendant presented no point 
for instruction to the jury upon the law indicated by its exception, the 
law of the charge is challenged because of its inadequacy and insuffi- 
ciency. 

In opening the argument in the brief, counsel for the railroad com- 
pany States the case: 

"The real complalnt hère is that the learned trial judge decllned to Instruct 
the jury 'that the duty of the driver was to look and listen as he drove on and 
across the track from the point where he said he stopped.' " 

Obviously, counsel did not intend to convey the idea that the court, 
upon request, declined to give that instruction. Not having been re- 
quested to charge upon the point, the court omitted instructions upon 
it, and its omission in that respect constitutes the substance of the de- 
fendant's several assignments of error. 

We are of opinion that the exception noted by the défendant to 
the omission complained of, doçs not, for several reasons, entitle it 
to maintain this writ of error. 

[1] Under authority of the act conferring upon courts the power 
to make ruies regulating practice, Rev. Stat. § 918, certain district 
courts, including the one that tried this case, hâve promulgated rules 
to the effect that points upon which the opinion of the court is de- 
sired shall be presented at the close of the évidence and before the 
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commencement of the summing up, or the court may, at îts discrétion, 
refuse to charge the jury upon the points proposed. Refusai by the 
trial court to give instructions upon points presented after the close 
of the charge, is not subject to exception. Keystone Bank v. Safety 
Banking & Trust Co. (C. C.) 179 Fed. 727. The enforcement of such 
a rule, however, is in the discrétion of the court. Atchison, T. & S. 
F. Ry. Co. V. Hamble, 177 Fed. 644, 652, 101 C. C. A. 270. 

In the case under considération, the défendant neither conformed to 
the rule by presenting the point at the close of the évidence, nor ap- 
pealed to the court to suspend the rule and permit it to présent the 
point at the close of the charge. What the défendant did vvas to note 
an exception to the omission of an instruction not prayed for, wliich 
it now spécifies as error, upon the ground that the court should hâve 
correctly charged witliout request. This procédure suggests a pur- 
pose to be fortified against an adverse verdict rather than a désire to 
hâve the jury instructed upon the point proposed. The défendant, 
therefore, is without redress in this court, not only because of an 
insufïicient exception in the trial court, but under the settled rule of 
the Suprême Court, that the omission of a trial court to instruct the 
jury upon a point of law arising in the case is not open to exception 
in an appellate court, when the bill of exceptions does not show that 
the défendant requested the instructions desired. Texas & Pacific Ry. 
Co. V. Volk, 151 U. S. 73, 77, 14 Sup. Ct. 239, 38 L. Ed. 78. 

[2,3,] However, if we were to construe the exception allowed, as 
it appears in the bill of exceptions, to amount to a point presented, 
we are not at ail persuaded that if the court had given an instruction 
in the language of the exception, it would hâve correctly stated the 
law. The statement in tlie exception is "that the duty of the driver 
was to look and listen as he drove on and across the track from the 
point where he is said to hâve stopped." This may or may not hâve 
been the duty of the driver, according as the évidence disclose d the 
opportunity or necessity for continued observation ; and a charge upon 
the driver's duty in the language of the exception, may or may not 
hâve been an accurate or pertinent instruction, according as the driv- 
er's conduct was in évidence and in issue. There is no question as to 
the measure of duty imposed by the law of Pennsylvania upon a way- 
farer approaching and crossing at grade a railroad track. This has 
been established beyond dispute by many décisions of the Suprême 
Court of that State, the substance of which, as announced by Mr. 
Justice Fell in Muckinhaupt v. Erie R. R. Co., 196 Pa. 213, 46 Atl. 
364, is: 

"Tlie whole duty of one atx)ut to cross the tracks of a steam road at grade 
Is not in ail cases confined to his stopping, looking and listenlng for the ap- 
proucli of a train. He must stop at a proper place, and when he proceeds be 
should continue to look and to observe the précautions which the danger of 
the situation requires. He should stop again if there is another place nearer 
the traclts from which he can better discern whether there is danger. But 
whether the place at which he stopped was the proper place at which to stop, 
and whether there is a second place at which he should stop, are questions of 
faet for the jury, and not matters of law for the court." Ellis v. I^ake Shore 
K. R. Co., 138 Pa. 506, 21 Atl. 140, 21 Am. St. Rep. 914 ; Urias v. Pennsylva- 
nia K. Co., 152 Pa. 326, 25 Atl. 566 ; Whitman v. Pennsylvania R. Co., 156 Pa. 
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175, 27 Atl. 290; Ely v. Pittsburgh Ry. Co., 158 Pa. 233, 27 Atl. 970; Cookson 
V. PIttsbUTgh By. Co., 179 Pa. 184, 38 Atl. 194 ; Gangawer v. P. & R. R. Co., 1«8 
Pa. 265, 32 Atl. 21; Hartman v. Harris, 182 Pa. 172. 37 Atl. 942; Ayres v. 
Railway Co., 201 Pa. 124, 50 Atl. 958 ; Corcoran v. Railroad, 203 Pa. 380, 53 
Atl. 240 ; Harvey v. Brie R. R., 210 Pa. 95, 59 Atl. 691 ; Cohen v. P. & R. Ry. 
Co., 211 Pa. 227, 60 Atl. 729. 

In Ayres v. Railway Co., 201 Pa. 124, 50 Atl. 958, Mr. Justice Dean, 
speaking for the court, said: 

"While It Is an unbendlng ruie that a traveler must stop, look and llsten 
before Crossing at grade the rails of a railroad, It has not been held, that as 
an invariable rule, he must stop, look and llsten when on the tracks or be- 
tween them. * • ♦ We hâve adopted the rule that a traveler at a cross- 
ing having once stopped in a place of safety before going npon the road, and 
there looking and listening, and, neither seeing nor hearing danger, has then 
Tindertaken to cross, yet nevertheless the fact that he has once exercised care 
does not relieve him from the duty of exercising care while in the act of cross- 
Ing. But tohat exactly he should then do to absolve himself from négligence 
must dépend on the ciroumstances of the particular case." 

The full measure of duty thus imposed by the law of Pennsylvania 
upon a traveler in crossing at grade the tracks of a railroad, has référ- 
ence to his conduct both in approaching tracks and in crossing them. 
With respect to the former, it lays dovvn a positive and unbending rule 
that he must stop, look and listen. With respect to the latter, while 
the law requires him to look and to observe the précautions which the 
danger of the situation requires, it nevertheless lays upon him no 
positive rule as to the précise conduct which, in varied situations, he 
must pursue. The conduct of the traveler in approaching the tracks 
of a railroad is determined by positive rule of law. He must stop, 
look and listen. His subséquent conduct in going on and passing over 
the tracks is determined by "the circumstances of the particular case." 

In the case under considération, it appears that the driver stopped 
where the positive rule of the Pennsylvania law stops, assuming, as 
the jury has determined, it to be a proper place. The driver's duty, 
with respect to his subséquent conduct, is to be measured by the 
varied circumstances and conditions which he encountered and by 
which his actions were controlled. What was his conduct in moving 
from the place at which he had stopped and driving on and across 
the track, to justify or require the court to instruct the jury with re- 
spect to that conduct, and to bind the jury by the positive rule now 
proposed by the défendant? 

The défense was contributory négligence of the plaintiff's servant, 
the driver of the truck. The testimony discloses that the entire con- 
troversy respecting his contributory négligence related to his conduct 
in stopping, looking and listening at a particular place, and whether 
that was the proper place at which to stop, look and listen, and wheth- 
er at that place he could and must hâve seen the approaching train 
and heard the warnings given and did not extend to his after conduct. 
While the law unquestionably required of the driver a care and cau- 
tion in his subséquent conduct commensurate with the hazards of the 
situation, nevertheless, there was no controversy at the trial with re- 
spect to what he did or failed to do after he started from the place 
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at which he stopped and moved on and across the track. There was 
no évidence that he did not continue to look and listen. When upon 
the stand as a witness, he made no statement and was asked no ques- 
tion with respect to what he did after he started to cross the track. 
In f act there appears in the case neither évidence nor issue concerning 
neghgence in the driver's subséquent conduct to which the omitted 
instruction, if it had been requested by the défendant and charged 
by the court, would hâve been applicable, We therefore find no error 
in the omission by the court to charge beyond the issues. 
The judgment below is affirmed. 



JACOWAY y. TOUNG et al. 

(Circuit Court of Appeals, Eighth Circuit. November 16, 1915.) 

No. 4434. 

1. Tradb-Maeks and Tkade-Names i®=>30 — Rtghts of Employés. 

Complalnant owned a tobacco store, known as the "Old Smoke House," 
and placed on the market a mixture of smoking tobacco known as the "Old 
Smolse House Blend," and registered those words as his trade-mark. B., 
who was m complainant's employ, and who had previously owned the 
business, claimed to hâve been the origlnator of the blend, and when he 
left complainant's employ, and entered that of défendants, he claimed to 
carry with him the rlght and title to such blend. Défendants put out 
packages of smoking tobacco similar in size and gênerai appearance to 
those of complalnant, bearing a label deseribiug it as the "Famous Magic 
Blend," and stating, "None genuine without the picture of 'Old Smoke 
House' Root, the Tobacco Wlzard." Complainant's bill for infringement 
was dismissed on the grounds that B. never parted with the exclusive 
right to compound and sell his brand of smoking tobacco, and that the 
label containlng the words "Smoke House" used the words to indlcate 
by whom the article was compounded. lleld, that this was error, as a 
trade-mark has no efflcaey except in connection with the business in which 
it is used, and K. goiug from complalnant to défendants in the capacity of 
a mère employé, and dealing with gbods and a business not his own, could 
not carry with him a registered trade-mark or Personal rights destructive 
thereof, whlle the doctrine of prior use did not apply, as the exclusive 
right to the use of a trade-mark rests on such use as makes it point 
out the origin of the claimant's goods, and whatever prior use was shown 
took place in the Old Smoke House business, which, with ail Its rights, 
had accrued to complalnant 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 33, 34 ; Dec. Dig. <®=>30.] 

2. Tkade-Maeks and Thade-Names <S=»33 — Conveyances and Assignments. 

A trade-mark eannot be assigned separately from the business in which 
it is used, and ordinarily passes with a transfer of the business. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 37 ; Dec. Dig. <g=333.] 

3. Teade-Maeks and Tkade-Names ©=70 — Infeinqement — Acts Constitut- 

ING. 

Complainant's trade-mark, "Old Smoke House Blend," used lu connec- 
tion with a mixture of smoking tobacco, held Infringed by défendants' 
label, referring to person whose picture appeared thercon as "Old Smoke 



<g=:5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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House Root"; the entire wording being such as to persuade the.buyersi 
that défendants' product was in reality the "Old Smoke House" product. 
[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 81 ; Dec. Dig. <@=»70.] 

4. Bquity (S=>39 — Complète Reiief — TJnfaie Compétition. 

In a suit to enjoin infrlngement of a valid trade-mark used in con- 
nection with a mixture of smoking tobacco, where the District Court had 
jurisdiction of the parties and of the subject-matter, for the purpose of 
enjoining the infringement, it had jurisdiction also to enjoin the use by 
défendant of an address to pipe smokers, originating in complainant's 
place of business or used on its labels, under the rule that equity, hav- 
ing taken cognizance of a case on any ground on which jurisdiction is 
given, will proceed to dispose of the whole controversy. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 104-114; Dec. 
Dig. <©=339.] 

Appeal from the District Court of the United States for the District 
of Colorado; John A. Riner, Judge. 

Suit by Duncan L. Jacoway against Charles A. Young and others. 
From a decree dismissing the bill, complainant appeals. Reversed, 
with directions. 

John A. Gordon, of Denver, Colo. (John Thomas Maley, of Denver, 
Colo., on the brief), for appellant. 

D. Edgar Wilson, of Denver, Colo. (George L. Hodges and La- 
fayette F. Crawford, both of Denver, Colo., on the brief), for ap- 
pellees. 

Before CARLAND, Circuit Judge, and AMIDON and VAN 
VALKENBURGH, District Judges. 

VAN VALKENBURGH, District Judge. This is a bill to restrain 
infringement of trade-mark and for accounting. The court below held 
that the action complained of did not constitute infringement, and en- 
tered a decree dismissing the bill. 

The trade-mark involved concems smoking tobacco, and is regis- 
tered as "Old Smoke House." This mark, as disclosed by the appli- 
cation and statement filed in the United States Patent Office, is de- 
signed to be apphed or affixed to the goods or to the packages, boxes, 
or réceptacles containing the same, etc., and is intended to stamp 
the goods put out by complainant, who has, for some years owned 
and operated, in Denver, Colo., a store known and characterized as 
the "Old Smoke House." The trade-mark was applied for Decem- 
ber 21, 1906, and was duly registered March 19, 1907. The state- 
ment allèges and the proof shows that this mark has been continu- 
ously used in complainant's business since about June 1, 1905. On 
that date one Myron A. Root was in the employ of complainant. 
He had previously owned this same place of business, but it had 
passed from his hands, and, by conveyance and by opération of law, 
had become vested in complainant Jacoway. It was while Root was 
thus employed at complainant's place of business that a mixture of 
smoking tobacco known and characterized as "Old Smoke House 
Blend" was prepared and offered to the trade. Root claims to hâve 

. (g^^For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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been tha orîgînator of this blend. However that may be, Jacoway 
applied for and obtained this trade-mark for the protection of this 
product of his business. A label containing the trade-mark was ap- 
plied to packages of tobacco prepared by the house, and upon that 
label appeared an address to pipe smokers, which originated in ap- 
pellant's place of business. This label, containing both the trade-mark 
and the address af oresaid, is as f ollows : 



^^0 the ptpe smohir who appréciâtes the âiffereiK« betwfcn 
ni smoki ng Irom habit asii smoking for the pleasure lo be derived 
^^ from Ihe coal, swec* iTnannce of good tobacco, and a prop» 
erry cared for pipe, THIS plEHD IS ESPEClALtY becoa»we-<der, 

This Is not a mixture such as you f ind packed in fancy tin bovet 
undera fancy name and price, but a BLEHD ot the Fw EST TOEOCCO 
OROWN IN THE WORLD and blcnded together In an inlclligeot 
underslanding of the charactcr of the dillerent tobaccos used. 

To simpiy take a few Ounce» of severai kinds of tobacco and mis 
(hem togfther resulU Ônly in a mixture, a conglomerate maïs of 
tobacco, wholiy lacking in charaeter and flavor; but a w^ilr 
B*L*NCCD Bl-END. çoratmcted on the prlnclple of harmoniïine 
Ihe différent ftavors and grade» of tobacco^ resuite in a swootH ^ 
HICH. FRAQRANT SM0K6. 



THC ORICINAb 

«„^ FABflOUS Z^* 

iOLD Smoke House i 



BLEND 






,o».^M-i.■..^^■..,>., .^,«^^T>*«.,m*«>*^«^■-^ THE OLD SIMOKE HOUSS * 

KT."ii i lM m' .,.l i .,.,i,n, I mI,:, ,'-,i j.iii,î; i r- , -rTffT" ; -ft uett=as=g= ffr i " , t i ' ■ ' , » 934 ,^7^ gi^ OENUER. COLORADO 

Later on Root left the employ of appellant and entered that of 
appellees. He daims that while in the employ of appellant he had 
been accorded the soubriquet "Old Smoke House Root, the Tobacco 
Wizard," and that he carried with him also the right and title to 
the "Old Smoke House Blend," of which he likewise claims he was 
the originator. In conformity with thèse claims, appellees hâve put 
out packages of smoking tobacco, similar in size and gênerai appear- 
ance to those prepared by appellant as aforesaid, upon which the fol- 
lowing label appears: 



THE FAMOUS 



"Old Smoke Doase" 



S27 I6TH Street 



DENVCR. COLORADO 




20Z.25C 4oz.S0Gi 
$2.00 perB). 



READ THIS 
,^ 'O ne plv* tmiAtt wlw mpprstUM Am AftfcnM 
â *) twtwMA wnokiflK 'ri>"> '^>>^- «nd MWWnf for tt« 
^^ ftemim le be denvcd from d)c <««fc swcel Inc'Mice 
«f ceed («bacco emt a property care4 fer »l*e THIS BLCNP 

IS CSPtgAlLV HtCOMMENDED. 

Tins unetamhtwesudiDiyoa f1n4 fUckcd In fancy tt» 
bMca uMicf a fancy nania and e^lce but a B1£ND at UM 
riNCST TOBACCO GHOWN IN THC WORLD afld to btanleJ 
CozctlMf witti an kodlisenl undcntandins ef tbe d i a r a cTrr af 
Un différent tabaccos ued. 

To ainipW take a few oancca of levenil lilnds et labacn 
«ffd m« Uiem tosether resulls oalyta a aiUtare, ■ consfont* 
crate «naM of tobacco. wlioUy laduog in charaeter andHavon 
but a WELL-BALANCf[> BLfND. conslnicted oa tlie prlndpM 
df lurmanuins Uie Ul! fCRCNT FLAVORS and. srodea of 
latooc». re»u»s in a SWOOf K, RICH, fRAGRAnT SUOKt. 



In this action appears the invasion of appellant's rights, of which 
complaint is made. The court below dismissed the bill on the stated 
grounds: First, that Root never parted with the exclusive right to 
compound and sell his particular blend of smoking tobacco ; second, 
that the label containing the words "Smoke House" used thèse words 
not to indicate where, but by whom, the article is compounded. 

[1-3] This holding involves a misconception of the theory which 
underlies the law governing trade-marks and affording protection to 
the property right created thereby. A trade-mark has no efhcacy 
except in connection with the business in which it is used. It can- 
not be assigned separately therefrom, and ordinarily passes with a 
transfer of the business. It may be true that Root was a handler 
and blender of tobaccos, as he claims. This alone would not confer 
trade-mark rights. Nothing of record impeaches this mark, which 
is arbitrary, distinctive, and apt for the purposes for which it was 
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designed. It was applied for and secured by complainant in connec- 
tion with his business. Root, the individual, going from complain- 
ant to respondent, in the capacity of a mère employé, dealing with 
goods and a business not his own, could not carry with him a reg- 
istered trade-mark, nor personal rights destructive thereof. The 
doctrine of prior use does not apply in such a case, because the 
exclusive right to the use of a trade-mark rests not on invention, 
but on such use as makes it point out the origin of the claimant's 
goods. It must be early enough for that, but absolute priority is 
not required. Tetlow v. Tappan (C. C.) 85 Fed. 774. Moreover, 
whatever prior use is shown took place in the Old Smoke House busi- 
ness, which, with ail its rights, has accrued to appellant. It is very 
évident that respondent's package is intended to, and does, appropriate 
the characteristic trade-mark features of complainant's package. The 
employment of the word "Magic" as descriptive of respondents' blend 
does not relieve, because the entire wording of the trade-mark appears 
upon the packages in such connection as to persuade the buyer that 
this is, in reality, the "Old Smoke House," product. The trade-mark 
being valid, and no serious contention is made to the contrary, re- 
spondents' package is, well within the doctrine announced in ail the 
cases, an infringement. 

[4] Appellant also charges appellees with unfair trade in the use of 
the address to pipe smokers, to which référence has been made, in 
connection with the unwarranted use of the trade-mark itself. The 
trade-mark found to be valid, the District Court had jurisdiction of 
the parties, and of the subject-matter, for the purpose of enjoin- 
ing not only the infringement of that trade-mark, but also ail wrong- 
ful acts done in connection with the infringement which augment 
and aggravate the wrong. Ross v. Geer (C. C.) 188 Fed. 731. This 
flows from the gênerai rule of equity that, having taken cognizance of 
the case upon any ground on which jurisdiction is given, the court 
will proceed to dispose of the whole controversy between the parties. 
Woods Co. v. Valley Iron Works (C. C.) 166 Fed. 770; Hobbs v. 
Gooding (C. C.) 164 Fed. 91 ; White v. Ewing, 159 U. S. 36, 15 Sup. 
Ct. 1018, 40 h. Ed. 67. 

Appellant is entitled to a decree enjoining appellees, their agents, 
and employés from using the trade-mark "Old Smoke House" in 
connection with packages of smoking tobacco as prayed ; also from 
using the address to pipe smokers upon their labels applied to such 
packages of smoking tobacco ; also for an accounting for the period 
beginning with the fîling of the pétition in the court below. 

The decree of the District Court is reversed, with directions to enter 
a decree in accordance with the views herein expressed. It is so or- 
dered. 
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LENOIR CAB WORKS v. TRINKIiE. 

(Circuit Court of Appeals, Sixth Circuit December 17, 1915.) 

No. 26T2. 

1. Jtjdgment ®=>273 — Entrt Nunc Peo Tunc — Death of Paety. 

After a motion for a new trial was overruled, and after the court had 
ordered judgment entered on a verdict for plaintifC, défendant flled a péti- 
tion for a retiearing of tlie motion, and it was talien under advisement 
by tlie court. Before ita déniai, plaintif? died. Held, tliat the court was 
justifled in orderlng entry of the judgment nunc pro tunc as of the date 
when the pétition for rehearing was heard and submitted to the court 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 525-541; Dec. 
Dig. ©=3273.] 

2. Abatement and Revival <S=»72 — Death of Party — Revivob. 

Under the laws of Tennessee, where such action arose, the revivor of 
the case in the name of plaintiffi's Personal représentative was justifled, 
especially as the claim must be considered in judgment at the time plain- 
filï died. 

[Ed. Note. — For other cases, see Abatement and Revival, Cent Dig. §| 
377-402, 412-416; Dec. Dig. <©=»72.] 

In Error to the District Court of the United States for the Eastem 
District of Tennessee ; Edward T. Sanf ord, Judge. 

Action by E. Lee Trinkle, administrator of A. F. Eriend, deceased, 
against the Lenoir Car Works. Judgment for plaintifï, and défendant 
brings error. Affirmed. 

J. G. Johnson, of Knoxville, Tenn., for plaintiff in error. 
W. T. Kennerly, of Knoxville, Tenn., for défendant in error. 

Before WARRINGTON and KNAPPEN, Circuit Judges, and 
CLARKE, District Judge. 

CLARKE, District Judge. In this action, A. F. Eriend, in his life- 
time, sued the plaintiff in error for damages for injuries which he sus- 
tained while in its employ. The injury complained of was caused by the 
falling of a steel car sill, about 36 feet in length, which weighed 1,800 
pounds, and the cause of its falling was the breaking of one of two 
devis pins by which it was supported when suspended about four feet 
from the floor, in the position required for the doing of the work upon 
the sill in which Eriend and two other workmen were engaged when 
the accident occurred. 

The négligence claimed is failure on the part of the employer to 
exercise tire care required by law to furnish a devis pin reasonably 
safe for the purpose for which it was intended to be used and failure 
to inspect such pin after it was put into use. The défenses relied upon 
at the trial were proper care on the part of the plaintiff in error in fur- 
nishing to its workmen devis pins for the purpose for which the pin 
which broke was used and assumption of risk by the plaintiff. 

We are clearly satisfied that the testimony in the cause presented a 
conflict upon both of the issues between the parties as we hâve stated 
them, such that the trial court was abundantly justifled in overruling 

<g=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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the motion of the plaintiff in error for a verdict in its favor when it 
rested its case. 

The plaintifï in error claims that the trial court erred in several re- 
spects : First, in the admission of testimony, designated in the amend- 
ed assignment of errors. It is sufficient to say of thèse claims that the 
exceptions taken were in form such that they are whoUy insufficient to 
présent any question to this court for review. Second, error is assigned 
in the refusai of the court to charge the jury as requested by the plain- 
tiff in error. The record shows that the trial court dealt with each 
of thèse requests to charge in a manner entirely satisfactory to this 
court, even if we should regard the form of exceptions taken as adé- 
quate to présent the refusai of them for review, which is by no means 
clear. 

[1, 2] After the trial court had overruled the motion of the plaintifï 
in error for a new trial, and on September 29, 1913, had ordered judg- 
ment entered on the verdict, on October 15, 1913, a pétition was filed for 
a rehearing of the motion for a new trial. This pétition was heard and 
submitted to the court about November 7, 1913, and was taken under 
advisement. A press of officiai duty rendered it impossible for the 
court to dispose of this pétition until January 2, 1914, when it was de- 
nied. In the meantime the plaintiff died, and to the end that injustice 
might not be done judgment nunc pro tune was ordered entered as of 
November 7, 1913. This action is assigned as error, but it was clearly 
justified by thèse authorities cited by the trial court when he made the 
order, viz. : Mitchell v. Overman, 103 U. S. 62, 26 L. Ed. 369 ; Rich- 
ardson v. Green, 130 U. S. 104, 9 Sup. Ct. 443, 32 L. Ed. 872; Bell v. 
Bell, 181 U. S. 175, 21 Sup. Ct. 551, 45 L. Ed. 804; Arredondo v. 
Arredondo, 223 U. S. 376, 32 Sup. Ct. 277, 56 L. Ed. 476. It is also 
claimed that error was committed in permitting revivor of the case in 
the name of the personal représentative of the deceased plaintiff. The 
laws of the state of Tennessee, where this action arose, justify this ac- 
tion of the trial court, especially since the claim must be considered in 
judgment at the time the plaintiff died. 

There are several other assignments of error, ail of which we hâve 
considered ; but we find them so without substantial merit that spécial 
discussion of them is neither necessary nor justified. 

We think it not necessary to consider the motion of the plaintiff in 
error to dismiss this proceeding in error upon the claim that the last 
extension of the time for printing and filing the record was not proper- 
ly allowed by the trial court and for the assessment of a penalty upon 
the plaintiff in error upon the ground that this proceeding has been 
prosecuted merely for delay. Affirming the judgment, as we are do- 
ing, gives to the défendant in error ail the rights which dismissal of the 
pétition in error would give to him, and while there is much in this rec- 
ord indicating a disposition on the part of counsel for the plaintiff in 
error to delay without just cause the final décision of the case, never- 
theless, we hâve concluded in this instance not to impose a penalty. 

The learned trial judge submitted this case to the jury in a charge 
so clear and comprehensive that counsel for the plaintiff in error, alert, 
as this record proves them to hâve been, in watching for possible error. 
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suw fit to take only a gênerai, formai, and so an entîrely futile, excep- 
tion to it, and he dealt with the multiplied motions, amended motions, 
and applications of varions kinds filed by the plaintiff in error, with 
such patience and intelligence as to leave nothing to be desired. 
Judgment affirmed, with costs. 



CASHT-HEDGES 00. v. OLIPHANT. 

(Circuit Court of Appeals, Sixth Circuit. January 4, 1916.) 

No. 2657. 

1. Appeal and Eeeor <S=3729 — Assignments of ïîrrok — SurFiciENCT. 

Under rule 11 (224 Fed. vil, 137 C. C. A. vil), requiring asfignments of 
error to set out separately and particularly each error asserted and in- 
teuded to be urged, wliere a motion for a directed verdict was spécifie in 
its statement of the supportlng reasons, and thèse were fully cousidered 
in the charge, resultlng In clearly deflning tlie issues upon whlch the case 
was submitted, an assignaient that the court erred in overruling such 
motion sufflciently dlsclosed the nature of the error relied on, though the 
grounds of the motion were not restated in the asslgnment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2998, 
S013 ; Dec. Dig. ®==>729.] 

2. Teial <S=>168 — Motion fok Directed Verdict — Déniai,. 

A motion to direct a verdict Is slmply a demurrer to the évidence, and 
where any one of the grounds stated or reasonably to be implied Is good 
It is error to deny the motion. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 341, 376-380 ; Dec. 
Dig. ©=>168.] 

3. Mastee and Servant <S=286 — Actions fok Injuries — Questions for 

JUEV. 

A foundry employé was injured by an explosion caused by molten Iron 
comlng in contact with the cold iron, or wet sand, or both, of a green 
sand core used in moldlng, as the melted iron was being poured into the 
mold. He was callcd from another part of the foundry to asslst in the 
pouring, and had nothing to do with preparlng the mold. For two years 
he had worked as a molder where dry sand coi'es were used, but it ap- 
peared that, while tliere was danger of an explosion In uslng elther kind 
of core, the explosion where a dry core was used was graduai, while that 
incident to the use of a green core was sudden. He had been asslstlng 
in the pouring for about 15 minutes each day for a period stated by hlm- 
self as a few days and by hls foreman as two weeks, and at other times 
worked on another "floor" of the foundry, separated by a wall from the 
one where the explosion oecurred. He testifled that he had no knowledge 
of the danger attendlng the use of green cores. Held, that falr-minded 
men might hâve drawn différent conclusions as to liis knowledge of the 
particular danger, and the question whether the employer was négligent 
in failing to warn hlm of the danger was a question for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1(701, 1006, 1008, 1010-1015, 1017-1033, 103&-1O42, 1044, 1046-1050; Dec. 
Dig. <S=3286.] 

4. Master and Servant <®=>150 — ^Liability for Injueies — Dutt to Waen. 

Where a master has knowledge of a danger Ukely to be encountered, 
and of the servant's lack of such knowledge and conséquent inexperlnce, 
it is his duty to use reasonable care in warning him of the danger and in 
instructlng hlm how best to i)erform the particular service; and thls 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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riile is applicable where the danger to be encountered results from a 
change In service imposed upon an employé. 

riîd. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 29Î, 
299-302, 305-307; Dec. Dig. <g=»150.] 

5. Master and Sebvant ®=»151 — Liability fob Injubees — Délégation of 

DUTIES. 

Tlie duty resting upon a master to warn a servant of a danger, and to 
instruct hlm how best to perform the particular service, is a primary 
one, and nondelegable. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 298 ; 
Dec. Dig. <©=5l51.] 

In Error to the District Court of the United States for the South- 
ern Division of the Eastern District of Tennessee; Edward T. San- 
ford, Judge, 

Action by J. R. Oliphant against the Casey-Hedges Company. Judg- 
ment for plaintifï, and défendant brings error. Affirmed. 

J. B. Sizer, of Chattanooga, Tenn., for plaijitiff in error. 
W. B. Miller, of Chattanooga, Tenn., for défendant in error. 

Before WARRINGTON and DENISON, Circuit Judges, and Mc- 
CALL, District Judge. 

WARRINGTON, Circuit Judge. Oliphant recovered a verdict and 
judgment against the company for personal injuries sufïered while 
in its employ. At the close of Oliphant's évidence, which was ail that 
was offered, the company moved that a verdict be directed in its fa- 
vor. The motion was overruled, exception reserved, and the only 
assignment presented hère is that "the court erred in overruling the 
motion * * * to direct the jury to render a verdict for the de- 
fendant." 

[1, 2] 1. Motion is made to dismiss the writ of error for the rea- 
son that the assignment is insufficient under rule 11 (224 Fed. vii, 137 
C. C. A. vii). In the view we take of the case, the rights of Oliphant 
cannot be affected by either granting or denying his motion (Lenoir 

Car Works v. Trinkle, Adm'r, 228 Fed. 634, C. C. A. , decided 

December 17, 1915); still, as the motion questions our right to con- 
sider the case, it may not be inappropriate to say that the motion to 
direct was spécifie in statement of supporting reasons, and thèse were 
fully considered in the charge. This resulted in clearly defining the 
issues upon which the case vi'as submitted to the jury. One of the 
issues in efïect was whether there was évidence tending to show nég- 
ligence on the part of the défendant which either caused or contributed 
to the plaintifï's in jury. Where exception has been reserved, and er- 
ror is assigned simply to the déniai of such a motion, even where the 
motion fails to state any ground, it has been the practice hère to in- 
dulge a presumption that an issue such as the one just stated was sub- 
mitted to the jury. Ix)uisville & N. R. Co. v. Womack, 173 Fed. 752, 
759, 97 C. C. A. 559. And where grounds are stated in the motion, 
as hère, it would place a strained construction upon rule 11, and could 
serve no useful purpose, to require the grounds to be re-stated in 

ÊcsFor Qther cases see aame topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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the assignment. Chicago, M. & St. P. R. Co. v. Bennett, 181 Fed 
799, 800, 104 C. C. A. 309 (C. C. A. 8th Cir.) ; Atchison, T. & S. F 
R. Co. V. Meyers, 76 Fed. 443, 447, 22 C. C. A. 268 (C. C. A. 7th 
Cir.). See, also, Metropolitan Life Insurance Co. v. Hartman, 174 
Fed. 801, 804, 98 C. C. A. 509 (C. C. A. 8th Cir.). A motion to direct 
a verdict is after ail simply a demurrer to the évidence, and where 
even one of the grounds stated or reasonably to be implied is good 
it is error to deny the motion. It is therefore vain to say that the 
présent assignment does not sufficiently disclose the nature of the 
error relied on hère; and so the motion to dismiss the writ of error 
must be overruled. 

[3] 2. OHphant received his injuries from an explosion, which oc- 
curred in a flask within the company's foundry, while he was pouring 
molten iron into the mold for casting pipe. The explosion was caused 
through contact of the hot iron with the cold iron, or the wet sand, 
or both, of what is knpwn as the green sand core vi^ithin the flask. 
After stating that the flask consists of a "rectangular, box-like struc- 
ture filled with damp sand," counsel for the company we think cor- 
rectly describe the method of such molding: 

"A form Is first put into the flasks to make the Impression of the exterior 
surface of the pipe; then the form is taken out and a core, consisting of a 
hollow métal pipe, also covered with damp sand, is put into the flask. The 
diameter of the core being less than that of the form with which the first im- 
pression was œade, tliere is a hollow space left between the outside of the core 
and the sand in the flask; and into this space the melted iron is poured 
through the 'gâtes' or openlngs left in the sand for that purpose, and thus the 
pipe is formed around the core or arbor." 

It will thus be seen that, while the molten iron cornes into contact 
with the entire damp sand coating of the core, it cannot do so with 
any part of the interior métal pipe unless the coating is imperfect ; and 
it is quite plain that neither the condition of the sand nor the extent 
of the coating is visible to a person engaged in pouring hot iron 
through one of the gâtes. Oliphant had nothing to do with preparing 
the green sand core or any part of the contents of the flask. It was 
necessary that four persons should unité in pouring melted iron from 
hand ladles through the gâtes ; and after everything had been pre- 
pared for the opération Oliphant was called from another part of the 
foundry to assist in the pouring. 

The évidence tends to show that the opération is dangerous, when 
the sand coating of the core is either too damp or the interior métal 
pipe is not fully and adequately covered; that for some two years 
previous to the injuries plaintiff was working as a molder where dry 
sand cores, though not where green sand cores, were used; and that 
there is a marked différence between the dangers attending thèse two 
kinds of molding. One way in which this différence is described is that 
the danger incident to green sand core molding is from "explosion," 
while that attending dry sand core molding is from a "blow" ; the 
first being sudden, while the other is graduai. The dry sand core is 
composed of a mixture of sand and other materials, though rarcly of 
iron within the mixture; and before the dry core is used it is placed 
in an oven and baked. When the molten iron is poured into the 
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gâtes gas forms and escapes in each process through vents, but the 
différence between the sudden and violent exit of the gas generated 
in the use of the wet core and its graduai exit in the use of the dry 
core is shown without material conflict in the évidence. 

Plaintiff gained his expérience in dry core work while in the employ 
of this Company, and shortly before the accident the company placée! 
him in charge of the dry core floor with an increase in compensation. 
However, he was always subject to the orders of the foreman of the 
foundry department; and it was this foreman who ordered him to 
assist in the pouring in question. There is conflict in the testimony 
as to the time plaintiff rendered such service, he testifying that it was 
f rom two to four days and the foreman that it was about two weeks ; 
but it is not disputed that the time required for each day's pouring 
did not exceed fifteen minutes. The new service then may be said 
to hâve lasted only from one hour to three hours. The foundry com- 
prises something hke 22 "fioors," as they are called; and the only 
floor on which the wet process was conducted was the place where 
plaintiff was injured. The distance between that floor and the floor 
occupied by plaintiff while working in the dry process is variously esti- 
mated to be from 50 feet to more than 50 steps, with a wall interven- 
ing and having an opening of about 20 feet. The plaintiff testifies, 
however, that he had no knowledge of the danger attending the wet 
process until after he was injured; and concededly he was at no time 
instructed or warned in respect of the danger. 

The gfounds stated in support of the motion to direct, in substance, 
were (1) that the danger of explosion was incident to the business ; 
(2) that Oliphant was an experienced molder, and did not request or 
need instructions or warning with respect to pouring molten iron; 
and (3) tliat there was no évidence to warrant a finding that the com- 
pany was guilty of négligence which either caused or contributed to 
the injury. Thèse grounds in effect concède plaintiff's employment 
and injury, the dangerous character of the particular service, and the 
failure of the master to give instructions or warning to the plaintiff. 

Judge Sauf or d felt constrained to submit the case to the jury upon 
the single question : 

"Whether or not the défendant negligently failed to give the plaintiff any 
warning as to the danger of explosions of the molten métal in the work in 
which he was engaged when injured." 

The charge was comprehensive as respects the admitted facts, the 
tendency of the conflicting features of the testimony, and the théories 
respectively upon which the plaintiff presented his case and the com- 
pany urged its défense. This was also true of the burden of proof , and 
of the rules of law which the court deemed applicable to each phase 
of the case — as, for instance, the rules respecting the acts and omis- 
sions of fellow servants and the plaintiff's assumption of risk. No 
exception was taken to any part of the charge, and it is therefore to 
be accepted as containing correct instructions upon every question to 
which the évidence gave rise. 

[4, 5] Was it error, then, to refer to the jury under proper instruc- 
tions, instead of determining, as a matter of law, the question arising 
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upon defendant's omission to warn plaintiff of the danger incident to 
the new work he was required to perform? Since défendant was ad- 
mittedly familiar with this danger, and also with the fact that plaintiff 
had never before taken part in that kind of work, its duty or not to 
warn him of the danger depended upon whether, in view of his previ- 
ous expérience, fair-minded men might honestly draw différent con- 
clusions as to his knowledge of the particular danger in question. 
We do not see how the trial judge could safely say they might not; 
indeed, the jury might think that plaintiff's expérience in dry core 
molding was calculated to lull him into a sensé of security in per- 
forming tlie new service. The f ailure, then, to warn presented a ques- 
tion for the jury. It appears in the opinion denying the motion for 
a new trial that the court relied in part upon two décisions of this 
court. Louisville Co. v. Miller, 104 Fed. 124, 43 C. C. A. 436; Felton 
V. Girardy, 104 Fed. 127, 43 C. C. A. 439, cited approvingly in Rail- 
road V. Jarrett, 111 Tenn. 565, 574, 82 S. W. 224. The principle of 
those décisions is that, where the master has knowledge of the danger 
likely to be encountered and of the servant's lack of such knowledge 
and conséquent inexpérience, it îs the master's duty to use reasonable 
care in warning him of the danger and in instructing him how best to 
perform the particular service. This principle is applicable where the 
danger so to be encountered results, as hère, from a change in serv- 
ice imposed upon an employé. Montana Coal & Coke Co. v. Kovec, 
176 Fed. 211, 213, 214, 99 C. C. A. 565 (C. C. A. 9th Cir.); Valley 
Camp Coal Co. v. Kucewicz, 211 Fed. 953, 955, 128 C. C. A. 451 (C. C. 
A. 3d Cir.) ; Klauder-Weldon Dyeing Mach. Co. v. Gagnon, 183 Fed. 
962, 965, 106 C. C. A. 302 (C. C. A. 2d Cir.) ; Cincinnati, N. O. & T. 
P. Ry. Co. v. Grav, 101 Fed. 623, 630, 41 C. C. A. 535, 50 L. R. A. 
47 (C. C. A. 6th Cir.); McCalman v. Illinois Central R. Co., 215 Fed. 
465, 469, 132 C. C. A. 15, and citations (C. C. A. 6th Cir.) ; Borkowski 
v. American Radiator Co., 165 Mich. 266, 267, 271, 272, 130 N. W. 
640; Burns v. Vesta Coal Co., 223 Pa. St. 473, 481, 72 Atl. 800. 
The duty so resting upon the master is of a primary character, and 
is therefore nondelegable. McCalman v. Illinois Cent. R. Co., supra, 
215 Fed. 470, 132 C. C. A. 15, and citations. In our judgment the 
cases relied on by counsel for the company are upon their facts fairly 
distinguishable from the instant case. 
The judgment is affirmed, with costs. 



MEEES & DAYTON v. CHILDERS. 

(Circuit Court of Appeals, Slxth Circuit, January 10, 1916.) 

No. 2677. 

1. Master and Servant <g=286 — ^Actions fob Injtjhïes — Questions foh 

JURT. 

In an action for Injuries to a carpenter's helper, caused by the coUapse 
of a so-ealled scafCold upon wWch from 1,900 to 2,000 feet of lumber were 
piled, évidence as to the employer's responsibllity for the character of 

^=3For other cases see same topic & KBY NUMBER In ail Key-Numbered Digests & Indexa» 
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materlals used In the scaffold held to justlfy the submission of the case 
to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1044, 1046-1050; Dec. 
Dig. ®=286.] 

Z. Trial iS=>178 — Motion tob Dirkcted Verdict — Considération of Evi- 
dence. 

On a motion by défendant to direct a verdict, It Is tbe court's duty to 
take that view of the évidence niost favorable to plaintiff. 

[lîd. Note.— For other cases, see Trial, Cent. Dig. §§ 401-403 ; Dec. Dig. 
<S=>178.] 

3. Appeal and Ebror <s=994 — Eeview — Question.? of Fact. 

The Circuit Court of Appeals cannot pass upon the credlblllty of wit- 
nesses, as the demeanor of the witnesses necessarily has much to do with 
the question of their credibllity, and the jury and trial judge hâve the 
advnntage of seelng and hearing the witnesses. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ ,3901- 
3906: Dec. Dlg. <S=994.] 

i. Master and Servant <S=>226 — Liability for Injuries — Concurring Nég- 
ligence. 

That an employé's Injuries were in part due to the négligence of hls 
fellow servants does not defeat a recovery agalnst the employer, whose 
négligence concurred with that of the fellow servants. 

[Ed. Note. — For other cases, see Master and Servant, Cent- Dig. §§ 65&- 
667 ; Dec. Dig. <®=3226.] 

In Error to the District Court of the United States for the Western 
District of Tennessee ; John E. McCall, Judge. 

Action by Albert Childers against Meers & Dayton. Judgment for 
plaintiff, and défendants bring error. Affirmed. 

J. C. Wilson and W. P. Armstrong, both of Memphis, Tenn., for 
plaintiffs in error. 

M. J. Anderson and Ike W. Crabtree, both of Memphis, Tenn., for 
défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. Défendant in error brought an 
action for personal injuries against plaintiffs in error, and recovered a 
verdict of $3,500, which, upon an accepted order of remittitur, was 
reduced to $2,000 and judgment was entered accordingly. We shall 
speak of Childers as plaintiff, and Meers & Dayton as défendants. At 
the close of the testimony offered on both sides, the défendants upon 
spécifie grounds moved that a verdict be directed in their favor. The 
motion was denied, and exception reserved. Error is prosecuted upon 
assignments which are treated by ail the counsel as presenting simply 
the question whether the record discloses any évidence that entitled 
plaintiff to hâve the case submitted to the jury. The charge of the 
court does not appear in the record, and for the reason, as counsel 
agrée, that no exception was taken to it. It must therefore be assumed 
that the court rightly instructed the jury in respect of each of the is- 

^:»For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Dlgeats & Indexes 
228 F.— 41 
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sues. Upon motion of défendants for à new trial (which, în addition 
to the grounds contained in the motion to direct a verdict, statëd that 
theré was "no évidence to support the verdict"), arguments were heard, 
and relief was denied except in réduction of damages. The jury, un- 
der proper instructions, and also the trial court, upon the motion, were 
thus required to weigh the testimony ; and this court is asked to hold 
that there was no substantial évidence for submission to the jury. 

[ 1 ] One of the issues in substance was whether, in view of the di- 
mensions and the use made of the particular structure in question, 
called a "scaffold," the défendants were primarily responsible for the 
character of materials it comprised. At the time of the injury the de- 
fendants were engaged in the érection of concrète walls for a power 
house in the city of Memphis, and plaintiff was in their employ as a 
carpenter's helper and in other kinds of work about the plant. Evi- 
dence was introduced tending to show, among other things, that the so- 
called scafïold, which was built on a hillside and adjoining a concrète 
wall then in course of construction, was composed of pine lumber, 
2x6, and was 28 feet long and 12 feet wide, with one end 4 feet and 
the other 8 feet above the ground ; that it was built by a carpenter with 
whom plaintiff was accustomed to work, and from 1,500 to 2,000 feet 
of lumber was piled upon the structure, while plaintiff was absent from 
the plant ; that shortly afterwards, and while plaintiff was assisting the 
carpenters in the construction of the wooden f orm which was designed 
temporarily to hold the concrète, he was directed to hand a plank from 
the so-called scaffold to the carpenters. He either "swung down" with 
his hands or climbed down a ladder to the structure, when the structure 
gave way at the end nearest the ground and caused his injuries. 

The évidence in several ways tends to show that this structure was 
not the ordinary scaffold which is constructed from time to time for 
the temporary accommodation of workmen and materials as the work 
progresses. Indeed, one of the défendants, Meers, testified in référence 
to the structure that it was "not exactly what I term a scaffold," and 
further that as the carpenters — 

"built tlie forms they built bracing and put boards on tbem and used tbat as 
a scaffold. Tliis bracing, boards and scaffold was put up by the carpenters for 
thelr own convenience and was erected wbenever tbe carpenters thougbt it 
was necessary." 

And défendants' "gênerai foreman," who, as he testified, was "boss- 
ing the men and directing the work," described the structure as a 
"scaffold or platform." A witness, who assisted in piling the lumber 
upon the structure, testified that this foreman "was there ail the time," 
and that he told the witness to "put the lumber up there." The structure 
gave way by reason of an obvious def cet in one of its sustaining parts. 
The cross-piece at the end nearest the ground côntàined a knot which 
extended across the entire width of the pièce, and the pièce broke at 
this knot. Meers' knowledge of the structure appears from his state- 
ment that it was not a "scaffold," and the évidence tending to show the 
gênerai foreman's présence and his order to load the structure with 
the apparently large quantity of lumber that was placed upon it would 
seem fairly to hâve justified an inference that défendants intended the 
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structure to be used for that purpose and also as a safe place for such 
employés as might be required to enter upon it. 

[2-4] It is not necessary further to state the tendency or effect of 
the évidence ; for, upon the motion to direct, it was the duty of the 
court to take that view of the évidence which was most favorable to 
the plaintiff. We cannot, as counsel seem to think, pass upon the cred- 
ibility of any of the witnesses. Rochford v. Pennsylvania Co., 174 
Fed. 81, 83, 98 C. C. A. 105 (C. C. A. 6th Cir.); Byers v. Camegi". 
Steel Co., 159 Fed. 347, 350, 86 C. C. A. 347, 16 L. R. A. (N. S.) 214 
(C. C. A. 6th Cir.). The demeanor of witnesses necessarily has much to 
do with the question of their credibility ; the jury has the advantage 
of seeing and hearing the witnesses; the judge, presiding at the triai, 
carries the same advantage with him when subsequently passing upon ••v 
motion for a new trial ; a reviewing court cannot disregard such an 
advantage as this. We are unable to say upon this record that there 
was no substantial évidence to submit to the jury. Ducktown Sulphur, 

Copper & Iron Co. v. Fortner, 228 Fed. 191, C. C. A. , decided 

December 14, 1915; and see Casey-Hedges Co. v. Oliphant, 228 Fed. 

636, C. C. A. , decided January 4, 1916. The theory of the 

argument presented for défendants is that the instant case is like Noble 
V. C. Crâne & Co., 169 Fed. 65, 94 C. C. A. 423 (C. C. A. 6th Cir.), 
and cases of that class; but we cannot think the cases relied on are 
controUing hère. It is of no importance that plaintiff's injuries were 
in part due to négligence of his fellow servants; for we feel bound 
•to conclude that there was évidence f rom which concurring négligence 
>on the part of défendants might reasonably hâve been inferred, and 
this is the test of their liability. Kreigh v. Westinghouse & Co., 214 
U. S. 257, 29 Sup. Ct. 619, 53 L. Ed. 984; Bryson v. Gallo, 180 Fed. 
70, 76, 103 C. C. A. 424. 

The judgment must be affirmed, with costs. 



CHICAGO, R. I. & P. RY. CO. v. EDBY. 

(Circuit Court of Appeals, Bighth Circuit. November 17, 1915.) 

No. 4436. 

U. Carriers <S=5318i — Actions fob Injuries to Passenqees — Sufficienct ov 
Evidence. 

In an action for tlie deatti of a person, struck by a train wbile at a rail- 
road station for the purpose of taking passage on a train, an admission 
In the answer that he was struck by one of defendant's trains, and a 
stipulation that he was càrrying mlleage and was a passenger, made a 
prima facie case for plaintiff. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1270, 1307-1314 ; 
Dec. Dig. <©=»318.] 

2. Carriers iS;=>320, 347 — Actions fob Injuries to Passenqers — Question 
FOR Jury. 

In an action for the death of a person, who went upon planklng be- 
tween east-bound and west-bound railroad tracks for the purpose of tak- 
ing passage on an approaching west-bound train, though an east-ljound 
train was approaching at the same time, évidence held to make questions 

©^^For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & ludexea 
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for the jury as to defendant's négligence and plaintiff's eontributory nég- 
ligence, and as to whether the company, In the exercise of the care re- 
qulred of it, could hâve seen him and prevented the Injury, notwithstand- 
Ing hia négligence. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325, 1346, 1350- 
1886, 1388-1397, 1402 ; Dec. Dig. ®=5820, 347.] 

3. Courts iS=3338 — Jueibdiction — Actions for Death. 

Though, under a statute of Illinois, actions for death occurrlng outside 
the State of Illinois cannot be brought In the courts of that state, it was 
not error for the District Court for the District of Minnesota to take ju- 
risdiction of an action for death occurrlng in Illinois, as it would hâve 
been contrary to the public pollcy of Minnesota to décline jurisdiction. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. J 901; Dec. Dig. 
©==338.] 

In Error to the District Court of the United States for the Dis- 
trict of Minnesota; Wilbur F. Booth, Judge. 

Action by Horace W. Eddy, as exécuter of Walter N. Sanbom, 
against tlie Chicago, Rock Island & Pacific Railway Company. Judg- 
ment for plaintiff, and défendant brings error. Affirmed. 

Edward S. Stringer, of St. Paul, Minn. (Edward C. Stringer and 
McNeil V. Seymo'ir, both of St. Paul, Minn., on the brief), for plain- 
tiff in error. 

Humphrey Barton, of St. Paul, Minn. (John H. Kay, of St. Paul, 
Minn., on the brief), for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and TRIE- 
BER, District Judge. 

CARLAND, Circuit Judge. The parties to this controversy will in 
this opinion be designated as in the trial court. The action was in- 
stituted by the plaintiiï to recover damages for the death of Walter 
N. Sanborn, alleged to hâve been caused by the négligence of the 
défendant. The action is based on the statute of Illinois; the injury 
causing death having been received at Ottawa, in said state. There 
was a trial, resulting in judgment for the plaintiff. The défendant 
brings the case hère, assigning as error the refusai of the trial court 
to direct a verdict in its favor. 

[1] It is claimed in support of the assignment of error that there 
was no évidence of négligence on the part of the défendant, and also 
that the évidence of eontributory négligence on the part of Mr. San- 
born was so undisputed as to require the court to déclare as matter 
of law that the plaintiff could not recover. At the trial it was stipu- 
lated by counsel as f ollows : 

"It is also stipulated between counsel for the respective parties that the 
deceased in this case was earrying mileage good on the défendant road, and 
that the défendant was earrying him as a passenger on its road." 

The answer of the défendant alleged as f ollows : 

"On said 7th day of October, 1913, said "Walter N. Sanborn, wrongfully, un- 
lawfuUy, and negligently, at Ottawa, in said state, walked between tlie tracks 
of this défendant, well knowing the approach of one of defendant's trains, and 

<S=3For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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then and there walked upon and near the track upon which sald train was 
approachlng and was struck by said train, sustaining an injury resulting In 
death." 

We hâve, then, upon the record, regardless of the testimony, the 
conceded fact that Sanborn was a passenger and that he was killed by 
one of the trains of défendant striking him. This constitnted a prima 
facie case on the part of the plaintifï. Stokes v. Saltonstall, 13 Pet. 
181, 10 Iv. Ed. 115; Railway Co. v. Pollard, 22 Wall. 341, 22 L. Ed. 
877; Inland Coasting Co. v. Toison,' 130 U. S. 551, 11 Sup. Ct. 653, 
35 L. Ed. 270; Gleeson v. Virginia Midland R. Co., 140 U. S. 345, 
11 Sup. Ct. 859, 35 L. Ed. 458; Kirkendall v. Union Pacific, 200 Fed. 
197, 118 C. C. A. 383 (8th Cir.). 

[2] The évidence introduced at the trial showed without much dis- 
pute the f ollowing f acts : The défendant has a station at Ottawa, 111. 
In front thereof, running east and west, are two main railway tracks. 
The first track, nearest the station platf orm, carries trains going east ; 
and the second track carries trains going west. The distance between 
the second rail of the first track and the first rail of the second track 
is 8 feet. Freight and passenger cars extend over the rails of the track 
about 2 feet. This would leave 4 feet in the clear between two 
trains standing or moving on the tracks in question. Horn, a witness 
for défendant, made the distance between trains 4% feet. 

Mr. Sanborn; on October 4, 1913, proceeded to defendant's station 
at Ottawa, 111., for the purpose of taking passage on a passenger 
train going west and due to arrive at said station at 7 :42 p. m. This 
train on the evening in question was late and did not arrive until 
about 8 :10 p. m. Mr. Sanborn remained in the station until some 
one said, "It's a-coming;" then he walked out. Mr. K. S. Sampson 
followed Mr. Sanborn, and they both crossed the first track and stood 
upon the planking between the first and second track, which planking 
extends between the tracks and in front of the station 160 feet. 

When Mr. Sanborn and his companion were crossing the first track, 
a freight train moving from 4 to 6 miles an hour was approaching the 
station at Ottawa from the west. The freight train consisted of 30 
loaded cars, 4 empties, and the caboose. The conductor of the freight 
train looked ahead of his train, as he testified, expecting to find at 
the station train No. 231, which was the passenger train that San- 
born was to take. Not seeing the passenger train, the freight train 
passed on over the first track, and at the time the caboose of the 
freight train was directly in front of the station the engine attached 
to the train which Sanborn was to take passed the caboose going west. 
At this same time the conductor of the freight train also testified that 
he was standing on the steps of the caboose, looking to see the num- 
ber of the passenger engine. As soon as he saw the number, or at the 
same time, he saw a man lying on the ground, and a man standing up. 
The man lying down was about the center of the baggage car of the 
passenger train. His head was toward the east. 

Mr. Sampson, who was standing upon the planking with Mr. San- 
born and was to take the same train, testified as to the circumstances 
surrounding the accident as follows: 
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"Q. After golng across the flrst track, and noticlng the passenger train 
coming, and later the freight train, what did you do ttien? A. I stood right 
on the platform there, right in between the tracks there, on the planks between 
the two tracks. Q. Which engine passed you first, the engine pulling the 
freight train, or the engine pulling the passenger train? A. The freight train 
passed us quite a llttle whlle before the passenger train came up. Q. Had 
the passenger train engine and the passenger train passed you before the 
freight train got entirely past you ? A. No ; it had not passed us yet. There 
was a few coaches yet left when the passenger engine puUed up. Just how 
many there was I don't remember. I dida't count them, either. Q. ïhen the 
engine that was pulling the passenger train passed you before the freight 
train had got entirely past? A. Oh; yes, sir. Q. How close were you standing 
to this other man at the tlme the engine went by? A. I should judge about 
3 ot 4 feet. He was standing east of me. Q. Where were you standing with 
référence to the two tracks? A. We were kind of faced — I was facing; I 
thlnk I was facing ; it was dark ; I think we were both trying to face — the 
passenger train. Q. Looking easterly? A. Yes, sir; looking easterly. Q. 
Where, with référence to the two tracks; in the middle? A. Yes. Q. Be- 
tween them, or to one side or the other? A. How is that? Q. Whereabouts 
between the two tracks were you standing? A. About in the center, when 
both trains were pulling in. We stood near the center of the platform. Q. 
Where was this other man standing? A. Well, we both stood about the same 
way. He told me that we had better stand doser to the freight train. I 
thought he was pretty close to the passenger train at the time. That is ail. 
That is the last he spoke to me. Q. How much room was there between the 
two trains as they were passing there? A. Well, I thought there was plenty 
of room until I got struck with something. I don't know what it was. Q. 
What was the first thing that you knew of anything going wrong? A. When 
it hit me hère on the bip. I can't say what happened tlien ;, but I put up my 
hands this way (indlcating), and then he fell, too, and he groaned. He fell 
down on the ground. Q. How much of the freight train had passed you before 
you were hit? A. Not a great deal of it. Q. Hâve you any idea as to how 
many cars there were in the freight train? A. In the rear? Q. Yes. A. I 
couldn't say positively about that ; I tliink it couldn't hâve exceeded — I 
don't know how many. I was kind of excited at the time. Q. Did you move 
your position at ail whilst standing there between the two trains? A. To the 
best of my recollection I didn't. Q. Did you notice the other man move at 
ail? A. No; I didn't. Q. You were looking like towards the other man? A. 
Yes ; I was looking kind of eastwards. I looked kind of sideways, with my 
grip in my hand. Q. This other man was standing east of you, I understood 
you to say? A. Yes; he stood on the east side of me. Q. You were hurt on 
your bip? A. Yes. Q. Which hip were you hurt on? A. On the right hip. 
Q. Were you struck any place else? A. No ; not to amount to anything. One 
of my Angers bled a little. I expect I hit the ground with my hand as I was 
struck. I don't know, but I might hâve. I just had a scratch ; I think it was 
on the left hand. I got twisted round some way; I don't know how. But 
it was nothing to speak of. Q. Did you fall down? A. Well, I couldn't say 
now. No; I didn't fall down. I might hâve fell on my knees at that time, 
but I didn't fall right down. I was not down. Q. The other man fell clean 
down? A. Yes, sir; I saw hlm roll right over. Q. Which track was his head 
nearest to after he fell down? A. My recollection is be fell towards the pas- 
senger train, and that his head leaned north. That is the best of my recollec- 
tion. Q. Were your clothes injured at ail? A. Yes, sir; I had my pants torn. 
Q. Did you briug them hère with you? A. Yes. Q. Will you produce them? 
(A pair of trousers is now produced in court.) Q. Is this the pair of pants 
you had on ? A. Yes, sir ; that is the pair of pants I had on. Q. I believe 
you sald they were torn. A. Yes ; they were torn. I had them glued by a 
tallor at the Rapids, glued up. It does not show very much ; it shows some. 
Q. Is that the place? (Indlcating a place on the trousers.) A. Yes; that ia 
the patch, that was torn ont They never was torn before, I know, except 
that this kind of a square patch place. Q. The square patch on the right leg of 
your pants is where your pants were tom at the time you were struck? A. 
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That had torn my trousers, so there was a hole In there. Xou see I was look- 
ing eastwards, and It came that way. I would hardly bave expected it, but it 
must hâve given me a terrible knocU, because I thought I seea stars, and I 
was twisted around. Q. Do you know what did hit you? A. No; I do not 
Q. I take it it must hâve been something on the freight train that struck you? 
A. That is my opinion. I don't know what it was ; I couldn't say." 

It is clear that passengers, in order to take a passenger train going 
west, would be obliged to cross the first track and stand upon the 
planking between the tracks ; at least it could not be said to be negU- 
gence on the part of the passenger in so doing, laying aside for the 
moment the fact that the freight train was moving upon the first track 
in the opposite direction. The planking was an invitation for pas- 
sengers to stand there. While standing there, it is conceded that Mr. 
Sanborn was injured by either the freight train or the passenger train 
striking him. Although it is conceded that one or the other of the 
trains hit Mr. Sanborn, none of the employés of the défendant in 
charge of said trains claim to hâve seen Mr. Sanborn or Mr. Samp- 
son at ail. There was some testimony on the part of the railway Com- 
pany, given by the witnesses Brady and Rigdon, that they called out 
to Mr. Sanborn and his companion, when they were crossing the 
first track, not to go there. It does not appear, however, that Mr. 
Sanborn heard the warning, if it was given, and the witness Samp- 
son testified that he did not hear any such call. But, however this 
may be, we are of the opinion that whether défendant was négli- 
gent, or whether Mr. Sanborn was guilty of contributory négligence, 
or whether, even if he was guilty of contributory négligence, the Com- 
pany, in the exercise of the care required of it, could not hâve seen 
him and prevented the injury, were ail questions of fact under tlie 
évidence for the jury, witliin the ruling of the Suprême Court of 
United States in aie case of Chunn v. Railroad Co., 207 U. S. 302, 
28 Sup. Ct. 63, 52 L. Ed. 219; and the cases therein cited. 

[3] It is claimed that the court below should not hâve taken juris- 
diction of this action, because a statute of Illinois provides that no 
cause of action for death occurring outside the state of Illinois can 
be brought in the courts of Illinois, and therefore it is argued that 
the courts of Minnesota should not take jurisdiction in cases where 
the injury was received in Illinois. There is nothing in this point. 
The public policy of Minnesota is against it. Herrich v. Railway Co., 
31 Minn. 11, 16 N. W. 413, 47 Am. Rep. 771 ; Negaubauer v. Railway 
Co., 92 Minn. 184, 99 N. W. 620. 104 Am. St. Rep. 674, 2 Ann. Cas. 
150; Powell v. Railway Co., 102 Minn. 448, 113 N. W. 1017. 

The judgment below should be afiirmed; and it is so ordered. 
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TRENT et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eightli Circuit January 4, 1916.) 

No. 3934. 

L PosT Office <®=535 — Ceiminal Offenses — Fratjdulent Use of Mails — 
Eléments. 

Pénal Code, § 215 (Comp. St. 1913, § 10385), provides that whoever, hav- 
ing devised any sclieme to defraud, shall for the purpose of executing 
it, or attempting so to do, place or cause to be placed, any letter in any 
post office, or take or receive therefrom any sucli letter, shall be punish- 
ed as therein provlded. Held, that the fact that a letter défendants were 
chargea with receiving from the post office was mailed by their agent did 
not prevent thelr aet constituting the offense. 

[Ed. Note. — For other cases, see Post Office, Cent Dig. § 55; Dec. Dlg. 
<&=535.] 

Z. Post Office <®=>48 — Fbaudulent Use or Mails — Indictment — Suffi- 

CIENCY. 

An indictment charged the use of the mails for the purpose of execut- 
ing a scheme to defraud, descrlbed therein as ernbracing the purchase 
and platting into lots of a track of rough and rocky land, devoid of mer- 
chantable tlmber, unflt for cultivation, and some distance from any rail- 
road, town, or hamlet, the printing and distribution of eirculars extolllng 
by indirection the value of the lots and tbe rare opportunity for Invest- 
ment, and the pretended giving avray of certain of the lots for the cost 
of abstracts of title and deeds to induce immigration. It alleged that the 
lots were of no value whatever for the purposes represented. Held, that 
the indictment was not détective because of the possibility of a value of 
the lots for some other purpose, vvhicb niight save the purchasers from 
loss, especially as the purchasers were led to believe that they were buy- 
ing town lots, and not remote little pièces of ground, valueless as such. 

[Ed. Note.— For other cases, see Post Office, Cent Dlg. §§ 67-80 ; Dec. 
Dig. <®=»48.] 

8. Post Office <S=49 — Fraudxtlent Use of Mails — ^Evidence. 

Wîiere a letter défendants were charged wlth taking from the post 
office in aid of such scheme was wrltten to one of the défendants by a 
local agent, intrusted wlth the dellvery of abstracts and deeds and the 
collection of the price from the purchasers, and contained a remittance 
on account of collections, and mentioned other deeds not dellvered, and 
asked for a plat it did not, as claimed, show on its face that the scheme 
had been fully executed. 

[Ed. Note.— For other cases, see Post Office, Cent Dig. §§ 84-86; Dec. 
Dig. ®=»49.] 

4. Criminal Liaw i®=3371— Evidence — Othee Offenses. 

On a trial for uslng the mails in aid of a scheme to defraud, évidence 
of a différent, but similar, venture by défendants, was properly receiv- 
ed as bearing on the question of fraudulent intent. 

[Ed. Note. — For other cases, see Criminal Law, Cent Dig. §§ 830-832; 
Dec. Dig. ©=371.] 

6. Ceiminal Ijaw i^=402 — Evidence — Best and Seoondary Evidence — ^Let- 

TEBS. 

On a trial for taking letters from the post office for the purpose of ex- 
ecuting or attempting to exécute a scheme to defraud, proved copies of 
letters mailed to accused were admissible, wlthout otherwise accountlng 
for the absence of the originals. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 887, 888 ; 
Dec. Dig. (§=402.] 
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6. PosT Office <S=»35 — Fraudtjlent Use of Mails — Eléments of Offense. 

Pénal Code, § 215, provides that whoever, having devised any schéma 
to defraud, shall for the purpose of executing it, or attempting so to do, 
place or cause to be placed any letter, etc., in any post office, or shall take 
or receive any letter therefrom, shall be punished as thereln provided. 
Eeld that, to constitute the offense, it is sufflcieut that, ha^-ing devised a 
scheme to defraud, the mails are aetually used in effiecting it, and a pur- 
pose to use the mails Is not an essential élément of the scheme devised. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55 ; Dec. Dig. 

In Error to the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valkenburgh, Judge. 

I. E. Trent and another were convicted of fraudulent use of the 
mails, and they bring error. Affirmed. 

Halbert H. McCluer and J. R. Page, both of Kansas City, Mo. 
(Sparrow & Page, of Kansas City, Mo., on the brief), for.plaintifïs in 
error. 

William G. Lynch, Asst. U. S. Atty., of Kansas City, Mo. (Francis 
M. Wilson, U. S. Atty., of Kansas City, Mo., on the brief), for the 
United States. 

Before HOOK, Circuit Judge, and ELUOTT and YOUMANS, 
District Judges. 

HOOK, Circuit Judge. Trent and Frad were convicted of fraudu- 
lent use of the mails (Pénal Code, § 215), as charged in three counts of 
the indictment. The scheme to defraud may be briefly described as 
f ollows : 

The accused, operating as the Oakland City Townsite & Emigra- 
tion Company, obtained title to 420 acres of land in Oklahoma. The 
land was on the summit of a range of hills called the Poteau Moun- 
tains. It was very rough and rocky, and embraced abrupt hills and 
deep ravines or canyons. It was devoid of merchantable timber, un- 
fit for cultivation, four or five miles from the nearest railroad, and 
about five miles from the nearest town or hamlet. No buildings were 
on it, or in the vicinity. At the instance of the accused a surveyor 
ran the exterior boundaries of the land and then platted it into blocks, 
lots, streets, and alleys. It was a mère paper plat, prepared in the 
office of the surveyor, without référence to the lay of the surface of 
the ground. No survey was made of the blocks, lots, streets, and 
alleys, and no stakes or other guides were placed to indicate their 
location. The plat showed 4,243 lots, each with a frontage of 25 
feet. The subdivision was called Oakland City. The land was worth 
from $1 to $2 per acre. Tiie accused caused illustrated circulars to be 
printed and distributed, extolling by indirection the value of the lots 
and the rare opportunity for investment, and guaranteeing 10 per cent., 
inferentially profit, within a year from purchase. The illustrations were 
of an extensive oil field with derricks and buildings, a large and thrif ty 
orchard, tall growing corn, and a broad level alfalfa field during har- 
vest. There was nothing of the kind on or in the vicinity of the land. 
The prices of the résidence lots were specified in the circular at from 

(gsaFor other cases see same topic & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes. 
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$50 to $250 each; business lots from $450 te $700 each— according 
to location. They then sent a représentative abroad, who addressed 
meetings in the towns visited, called attention to the circulais, and pro- 
ceeded as though to give away certain of the lots for the mère cost 
of abstracts of title and deeds to induce immigration to the pretended 
Oakland City. Names were selected by lot from the audiences, and 
in due course abstracts and deeds were sent from the office of the 
accused in Kansas City, Mo., to local magistrates or other persons 
of standing, and delivered to the persons selected upon payment of 
$4.45 per lot. The local agents, whoacted innocently, retained 45 
cents and remitted to the accused $4 of the proceeds of each sale. Quite 
a number of lots were disposed of in this way. There was substantial 
évidence that the lots were practically worthless, and that the accused 
were engaged in a scheme to defraud the purchasers. 

[1-3] In the first count of the indictment the accused were charged 
with having caused a letter to be mailed, and in the other two counts 
with having received letters from the mails. The letters were set f orth. 
Various contentions are made as to the sufficiency of the counts and 
of the évidence. Since the sentence by the court was no more than 
could hâve been imposed upon conviction under a single count, con- 
sidération may be confîned to the third. If no error was committed 
in respect thereof , the sentence should stand. 

It is urged that the letter charged to hâve been received by the 
accused was mailed by their agent, and therefore cannot be con- 
sidered as aiding a scheme to defraud. Of course, the relation of 
principal and agent cannot help the accused, if the letter is other- 
wise of the character condemned by the statute. Correspondence of 
some sort was essential to the consummation of the fraud, and if 
by mail the law was violated. 

It is also claimed that no scheme to defraud is set forth, because 
the averment that the lots "were of no value whatever for the pur- 
poses represented" does not négative a value for some other purpose. 
The averment in question is but a small part of an elaborate de- 
scription of the scheme to defraud, and in the circumstances the sug- 
gestion of the possibility of a value which might save the purchasers 
from loss does not merit serions considération. Besides, the pur- 
chasers were led to believe they were buying town lots, not remote 
little pièces of ground, valueless as such. 

Again, it is contended the letter shows on its face the scheme had 
been fully executed and could not hâve been in aid of a scheme still 
afoot. Stewart v. United States, 55 C. C. A. 641, 119 Fed. 89. But 
the letter shows quite the reverse. It was written to one of the 
accused by a local agent intrusted with the delivery of abstracts and 
deeds and the collection of the price from the purchasers, contained 
a remittance on account of collections, mentioned the number of deeds 
not delivered, asked for a plat of the city, so called, showing the 
railroad, etc. 

[4-6] The évidence of another, but similar, venture by the accused, 
was properly received as' bearing on the question of f raudulent intent. 
Exchange^ Bank v. Moss, 79 C. C. A. 278, 149 Fed. 340. Also the 
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proved copies of letters mailed to the accused, without otherwise 
accounting for the absence of the originals. McKnight v. United 
States, 61 C. C. A. 112, 122 Fed. 926. There was sufficient proof that 
the letter in the third count was sent through the mails and was 
received therefrom by one of the accused, acting for both in the 
conduct of their common scheme. By section 215 of the Pénal 
Code a purpose to use the mails ceased to be an essential élément 
of the scheme devised. It is sufficient that, having devised a scheme 
to defraud, the mails are actually used in effecting it. There is no 
merit in the criticisms of the charge to the jury, nor in various other 
contentions asserted by the assignments of error. 
The sentences are affirmed. 



MARTIN et al. v. COMMERCIAL NAT. BANK OF MAÇON, GA. COMMER- 
CIAL NAT. BANK OF MAÇON, GA., v. MARTIN et al. In re VIRGIN. 

(Circuit Court of Appeals, Flfth Circuit January 4, 1916.) 

No. 2816. 

L Bankruptot <S=3l51 — Liens — Rigiit of Trustée. 

Under Bankr. Act July 1, 1898. c. 541, § 47a, 30 Stat. 557, cl. 2, aa 
amended Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (Coinp. St. 1913, § 
9031), providing that the trustée, as to ail property in the custody or 
comiDg into the custody of the bankruptcy court, shall be deemed vested 
with ail the rlghts, remédies, and powers of a créditer holding a lien by 
légal or équitable proceedings, where at the time a mortgage, executed 
more than four months before the flling of the pétition in bankruptcy, 
was recorded withln such four months, no other creditor had acquired 
a lien by légal or équitable proceedings, the trustée subsequently appoint- 
ed did not acquire the status of a creditor holding a lien superior to that 
of the mortgage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §| 193, 239; 
Dec. Dig. ©=>151.] 

2. Bankkuptcï <©=3l59— Voidable Pbefeeences — Construction of Statute. 

Bankr. Act, § 60b, as amended in 1910 (Comp. St. 1913, § 9644), provides 
that if the bankrupt shall hâve made a transfer of property, and if at 
the time of the transfer, or of the recording or registering thereof, if by 
law recording or registering is required, and being within four months 
before the flling of the pétition, the bankrupt be insolvent and the trans- 
fer then operate as a préférence, and tlie person receiving it shall then 
hâve reasonable cause to believe that its enforcement would effect a 
préférence, it shall be voidable by the trustée. Held, that unless a trans- 
fer, though made within four rrionths before the filing of the pétition, is 
one required by law to be recorded or registered,'lt is not voidable unless 
the bankrupt was insolvent at the time of the transfer, and the transfer 
then operated as a préférence, and the person receiving it then had rea- 
sonable cause to believe that its enforcement would efCect a préférence. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. S§ 247. 248. 
262, 268-281; Dec. Dig. ®=>159.] 

3. Bankruptcy i©=>i61 — Voidabi-b Fbeterences — Construction op Statute. 

TJnder Bankr. Act, s SOb, when a transfer by a bankrupt was made more 
than tour moHths before the pétition was flled, but was recorded within 
*bat Tierioa, it is not voidable unless it was one required by law to be re- 
r^ded or registered, and the stated invalidating circumstances existed 

,^E3For othef cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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when It was recorded or registered, and If the transfer was not one re- 
qvilred to be recorded, the transferee's knowledge at the time of the re- 
cording of the transferror's insolveucy, and that a préférence would be 
efl'ected, does not make the transfer voidable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-263; 
Dec. Dig. (®=>161.] 

4. Bankiîuptcy <S=3l84 — Voidabij; Préférences — Construction of Stat- 

UTE. 

Under Code Ga. 1910, § 3260, provlding that mortgages not recorded 
withln the tlme required remain valid as against the mortgagor, but are 
postponed to ail other liens created or obtaiiied, or purchases made, prior 
to the actual record of the mortgage, a mortgage was not a transfer re- 
quired to be recorded, within Bankr. Act, § 60b. 

[Ed. Xote.— For other cases, see Bankniptcy, Cent. Dig. §§ 275-27T; 
Dec. Dig. <g=>184.] 

5. Bankbuptcy (§=3345 — Liens — Kights or Holdee of Lien and Othee 

ClîEDITORS. 

Wliere a mortgage executed by a bankrupt more than four months be- 
fore bankruptcy, but recorded within that period, and which was not re- 
quired to be recorded within the meaning of Bankr. Act, § 60b, was not 
withheld from record fraudulently, or for tlie purpose of enabllng the 
mortgagor to obtain crédit from others, creditors whose debts were creat- 
ed after Its exécution and before it w^s recorded were not entitled to 
prorate in the distribution of tlie assets of the estate on equal terms with 
the mortgagee. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 531, 532, 534, 
539, 540 ; Dec. Dig. <&^U5.] 

Appeal and Cross-Appeal from the District Court of the United 
States for the Southern District of Georgia; Emory Speer, Judge. 

In the matter of J. H. Virgin, bankrupt. From an order allowing 
as a secured claim the claini of the Commercial National Bank of 
Maçon, Ga., but denying it priority over certain other claims, W. E. 
Martin, Jr., trustée, and others appeal, and the claimant cross-appeals. 
Affirmed in part, and reversed in part. 

Oliver C. Hancock, R. Douglas Feagin, and R. S. Wimberly, ail of 
Maçon, Ga., for appellants and cross-appellees. 

George S. Jones and Orville A. Park, both of Maçon, Ga., for ap- 
pellee and cross-appellant. 

Before FARDEE and WALKER, Circuit Judges, and POSTER, 
District Judge. 

WALKER, Circuit Judge. [ 1 ] In this case an attack is made on a 
mortgage executed by the bankrupt more than four months before the 
pétition in bankruptcy was filed, but recorded within that period. 
Section 47a, clause 2, of the Bankruptcy Act, as aniended in 1910 (36 
Stat. 838, 840), provides that: 

The trustée in bankruptcy, "as to ail property In the custody or coming In- 
to the custody of the bankruptcy court, shall be deemed vested with ail the 
rights, remédies, and powers of a créditer holding a lien by légal or équitable 
proceedings." 

Very recently it has been authoritatively decided that under this 
provision the trustée takes the status of such creditor as of the time 

ig=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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the pétition in bankruptcy is fîled. Bailey v. Baker Ice Machine Co., 
239 U. S. 268, 36 Sup. Ct 50, 60 L. Ed. — (Nov. 29, 1915). When 
the mortgage in question was filed for record, no other creditor of 
the bankrupt had acquired a lien on the mortgaged property by légal 
or équitable proceedings. It follows that the trustée appointed in the 
subsequently instituted bankruptcy proceeding did not acquire the 
status of a creditor holding a lien superior to that of the mortgage. 
The ruling of the District Court to this effect was correct. 

[2-4] The provision of section 60b of the Bankruptcy Act, as 
amended in 1910 (36 Stat. 842), so far as it has a bearing upon any 
question presented in this case, is as follows: 

"If a banlîrupt shall bave * • • made a transfer of any of his prop- 
erty, and If, at the time of the transfer, * * * or of the recordliig or reg- 
Istering of the transfer if by law recording or registering thereof is required, 
and being within four months before the filing of the pétition in bankrujptcy 
or after the flling tliereof and before the adjudication, the bankrupt be in- 
solvent and the * * » transfer then operate as a préférence, and the per- 
son receiving it or to be beneflted thereby, or his agent acting therein, shall 
then hâve reasonable cause to believe that the enforcement of such * * * 
transfer would effect a préférence, it shall be voidable by the trustée and he 
may recover the property or its value from such person." 

It seems to us that the language of this provision requires the con- 
clusion that unless a transfer, though it was made by the bankrupt 
within four months before the filing of the pétition in bankruptcy, is 
one required by law to be recorded or registered, it is not voidable 
by the trustée unless the bankrupt was insolvent "at the time of the 
transfer," and the transfer then operated as a préférence, and the per- 
son receiving it or to be benefited thereby, or his agent acting. therein, 
then had reasonable cause to believe that the enforcement of such 
transfer would effect a préférence. When a transfer by the bankrupt 
was made more than four months before the pétition in bankruptcy 
was filed, but was recorded within that period, the statute does not 
hâve the effect of making it voidable at the instance of the trustée, 
unless it was one required by law to be recorded or registered and 
the stated invalidating circumstances existed when it was recorded 
or registered, In other words, if a transfer, made more than four 
months before the filing of the pétition, was not one required by law 
to be recorded or registered, the transferee's knowledge, at the time 
of the recording within the four months period, of the transferror's 
insolvency and that a préférence would be effected, does not make 
the transfer voidable by the trustée. 

A différent conclusion was reached in the case of In re T. H. Bunch 
Commission Co., 225 Fed. 243. We do not think that the considéra- 
tions which influenced that conclusion are such as to warrant giving 
to the statute a meaning différent from the one which its words ex- 
press. The mortgage in question was not a transfer which the Georgia 
law "required"' to be recorded. Before its record it was valid as 
against the mortgagor, and is subordinate only to other liens created 
or obtained, or purchases made, prior to its actual record. Code of 
Georgia 1910, § 3260; Meyer Bros. Drug Co. v. Pipkin Drug Co., 
136 Fed. 396, 69 C. C. A. 240; In re Jacobson & Perrill (D. C.) 200 
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Fed. 812; In re Roberts (D. C.) 227 Fed. 177. We are not of opin- 
ion that the conclusion of the District Court to this effect is opposed 
to the provision found in amendée section 60b of the Bankruptcy Act. 
[5] The referee's finding that the mortgage was not withheld from 
record fraudulently, or for the purpose of enabling the mortgagor 
subsequently to obtain crédit from others, was well supported by the 
évidence, and this finding was confirmed by the District Judge, who, in 
the opinion rendered, said: 

"So far from there belng an agreement or taclt understanding that the 
mortgage was to be withheld from record to the injury of subséquent cred- 
itors, it was expressly stipulated that no subséquent crédit should he ob- 
talned." 

Notwithstanding the finding of the absence of any f raud in the with- 
holding of the mortgage from the record, it was held that the cred- 
itors whose debts were created after the exécution of the mortgage 
and before it was recorded were entitled to prorate in the distribution 
of the assets on equal terms with the mortgagee. For support of the 
ruHng to this efïect référence was made to the décisions in the cases 
of Clayton v. Exchange Bank, 121 Fed. 630, 57 C. C. A. 656, and In 
re Jacobson & Perrill (D. C.) 200 Fed. 812. In each of those cases 
subséquent creditors were permitted to share in the security of a mort- 
gage made before they became creditors, but recorded afterwards, 
because the withholding of the instrument from record was found to 
bave constituted a fraud upon them. The reason which supported 
those ruUngs does not exist in the case at bar, where the explicit find- 
ing is tliat there was an absence of any such fraud. There was noth- 
ing in the conduct of the mortgagee which should be given the effect 
of entitling subséquent unaecured creditors to share with the mort- 
gagee in the benefits of the mortgage. In re Roberts (D. C.) 227 
Fed. 177. 

From the above-stated conclusions it follows that there should be 
an affirmance, except as to the part of the decree which is brought into 
question by the cross-appeal, and that there should be a reversai as to 
that part of the decree ; and it is so ordered. 



AMERICAN CREDIT INDEMNITY CO. OF NEW YORK v. HENRY A. HIT- 

NER'S SONS CO. 

(Circuit Court of Appeals, Third Circuit. December 9, 1915. Kehearing 
Denied January 31, 191C5.) 

No. 1957. 

L Tbial <S=>136 — Province op Court and Jury — CoNsiKtrcTioN ov Contkact. 
In an action on an indemnity bond, the duty of construing the bond was 
primarily for the court. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 318, 320, 321, 323- 
327 ; Dec. Dig. <S=1.36.] 
2.. Insurance <©=5l50 — Indemnity Insurance— 'Risks Assumed. 

A bond indemnlfying plalntift' against loss on sales of marchandise to 
parties given specified ratings by a nanied mercantile agency provided 

©=sFor other cases see same topio & KÉY-NUMBER in ail Key-Numbered Digests & Indexes 
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that the term of the bond should be from Marcli 18, 1912, to March 17, 
1913, inclusive, but that the bond did not cover any loss occurring prior to 
April 4, 1912, the date of the payment of the premium, though the bond 
might hâve been delivered. The application for the bond was made on 
March 18th, and was accompanied by notes for the premium, with inter- 
est from that day. A rider attached to the bond extended the term back 
from March 17, 1912, and provided for indemnity against losses occurring 
durlng the term of the bond, but after April 4th, on goods sold, shipped, 
and delivered between December 18, 1911, and March 17, 1912, Inclusive. 
Another rider provided that the notes for the premium should be the same 
in effect, If paid at maturity, as If the premium had been paid by check, 
and that ail other terms and provisions of the bond should remain In 
fuU force and effect. It did not appear that the small amount of interest 
accrulng on the notes between the date of the application and the date of 
the bond was intended to work any change in tbe bond. HeU, that the 
riders did not affect the application of the provision that the bond should 
not cover any loss prior to April 4th, and such provision was operative, 
and hence, where sales were made, a loss occurred, and the rating of the 
purchaser was detrimentally changed during the term of the bond, but 
prior to April 4th, there could be no recovery. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. §§ 305-307 ; Dec. 
Dig. ®=>150.] 

In Error to the District Court of the United States for the East- 
ern District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Action by the Henry A. Hitner's Sons Company against the Ameri- 
can Crédit Indemnity Company of New York. Judgment for plain- 
tif!, and défendant brings error. Reversed and remanded. 

John G. Johnson, Frank P. Prichard, and James W. Bayard, ail of 
Philadelphia, Pa., for plaintifï in error. 

Wm. Clarke Mason, of Philadelphia, Pa., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLEEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below Henry A. Hit- 
ner's Sons Company, a corporation of Pennsylvania, brought suit 
against the American Crédit Indemnity Company, a corporation of 
New York, on a bond of indemnity, alleging a loss covered by such 
bond. A verdict having been recovered for the plaintifï and judgment 
entered thereon, défendant sued out this writ, and avers the court 
erred in its charge to the jury and in refusing certain instructions re- 
quested by défendant. In considering such errors the case résolves 
itself into two questions : First, was the loss of the Dreifus account 
within the terms of the bond? And, second, did the failure of the in- 
sured to give notice of such loss to the insurer, in accordance with the 
terms of the bond, prevent recovery? 

[1,2] The suit was based on the alleged breach of a contract, and 
that contract was in writing and constituted the bond in suit. The duty 
of construing such contract was primarily for the court. On its face 
the bond is self-explanatory. It was dated April 6, 1912, and indem- 
nified the plaintifï to an amount not exceeding $20,000— 

"against actual loss ♦ • * through the Insolvency of ' debtors « * • 
occurring during the term of this bond * * * on the indemnified's sales 
of merchandise shipped and delivered during the term of this bond, in the usu- 
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al course of sald business, to Indivlduals, flrmS, copartnershlps, or corpora- 
tions in the United States of America or In the Dominion of Canada. The 
tenh of thls bond shall be from the 18tb day of March, 1912, to the 17th day 
of March, 1913, both days Inclusive. • * * This bond does not cover any 
loss oecurrlng prior to April 4, 1912, the date of the payment of the premlum 
thereon, although the bond may hâve beeii delivered." 

The bond further provided: 

"Xo loss Is covered by this bond, unless the debtor to whom the goods were 
shlpped and delivered, shall hâve in the latest published book of the R. G. 
Dun & Co. Mercantile Agency, at the date of shlpment, one of the ratlngs of 
the sald agency, both as to capital and crédit, as tabulated below." 

There is no dispute that tlie sales in question were made by the 
plaintifï to the Dreifus Company within the terni provided by the 
policy, that the loss on such sales was made prior to April 4, 1912, and 
that the rating of the Dreifus Company had been detrimentally changed 
before April 4th. Clcarly such loss prior tb April 4th was not covered 
by the bond, and, if the clause quoted above is to govern, it was the 
duty of the court below to construe the contract and to so hold, and 
its action in refusing to affirm defendant's point, which read, "that 
if the rating of E. Dreifus & Co. had been detrimentally changed" 
(of which fact there was no question) "before April 4, 1912, then 
the plaintifï was not entitled to recover for loss on that account," was 
error. The court, however, denied the point and submitted the case 
to the jury, with instructions hereafter quoted, which in effect heid 
that, if the jury found that the premium on this bond was paid on 
March 20th, their verdict should be for the plaintifï. The practical 
efïect of this ruling and finding is to eliminate from the bond the pro- 
vision: 

"This bond does not cover any loss prior to April 4, 1912, the date of the 
payment of the premium thereon," etc. 

Such instruction is sought to be justifîed by reason of a certain 
rider attached to the bond and the facts connected with the payment 
of the premium. By the copy of the application attached to the bond 
it appears that the bond was applied for on March 18, 1912. Such 
application was accompanied by two notes of the insured for the premi- 
um, dated March 18, and payable May 1, 1912, with interest from 
date. Negotiations took place between the parties, which were evi- 
denced by two riders attached to the bond when finally issued, and 
the terni of the bond was extended back from March 17, 1912, so as 
to cover losses from December 18, 1911; the rider providing: 

"It is agreed that losses of the indemnifled oecurrlng during the term ci this 
bond, but after April 4t:h, the date of the payment of the premium therefor, 
(m goods sold, sbipned, and delivered by the indemnifled between the ISth 
day of December, 1911, and the 17th day of March, 1912, both days inclusive, 
shall, if otherwlse coming within the provisions of this bond," etc. 

This rider still continued the limitation as to losses occurring prior 
to April 4th. The other rider provided as follows : 

"It is agreed that the indemnlficd's two notes aggregating amount of pre- 
mium on this bond, receipt of which is herèby acknowledged and which are ac- 
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cepted by the American Crédit Indemnity Company of New York in payment 
of said premium, shall be the same in effect, provided said notes are paid at 
or before tlieir maturity as if tlie entlre amount of premium had been paid 
by the indemnified by check. But if said notes are not paid at or before ma- 
turity then losses occurring prlor to the payment of said notes shall not be 
covered or provable under this bond. AU other terms and provisions of the 
said bond to remain in full force and efCect." 

This agreement, it is manifest, related solely to the payment of the 
premiums, and stipulated for a payment of such premium after the 
date and delivery of the bond. It defined the effect of ' such payment, 
viz. "the same in effect * * * as if the entire amount of premium 
had been paid by the indemnified by check," and by the further défi- 
nition, viz. "AU other terms and provisions of the said bond to re- 
main in full force and efïect," it precluded any other efïect than that, 
namely, "as if the entire amount of prem.ium had been paid by the 
indemnified by check." Now, what would hâve been the efïect if the 
indemnified had paid the premium by check or cash when the policy 
was delivered, or when the application was made? Manifestly, it 
would simply hâve amounted to a cash payment of the premium. The 
mère fact that the notes, when paid, involved the payment of interest 
on the premium for the few days that intervened between the date 
of the application and the date of the bond, does not serve to change 
the two provisions of the rider, that the payment of such notes (which 
included interest from their dates) shall be "the same in effect * * * 
as if the entire amount of premium had been paid by the indemnified 
by check," and that "ail other terms and provisions of the said bond 
to remain in full force and effect." 

There is no testimony or stipulation that this small amount of in- 
terest was to work any change in the bond, and in the absence of 
such proof or stipulation, its payment may be attributed to its being 
so small as not to be material, or that the agreement of the company 
to extend the bond back from March 18, 1912, to December 18, 
1911, or to accept notes instead of cash for the premium, was the 
considération for such payment of interest. It follows, therefore, 
that the provision in the bond that the bond does not cover any loss 
occurring prior to April 4, 1912, constituted the written contract 
between the parties, that it was the duty of the court below to so 
instruct the jury, and that there was error when the court charged 
the jury: 

"If you find from the évidence that the payment [of the premium] was made 
prior to April 1, that is to say, on March 20, 1912, then the défense as to the 
change of rating would not be a valid défense in this case, and as to that dé- 
fense it would be your duty to flnd In favor of the plalntlff. If, on the other 
hand, you find that payment was made on April 4, 1912, then It Is apparent 
from the évidence that there was a change in ratipg whlch was a detrimental 
change to the crédit of Dreifus & Co., and the plaintifif cannot recover" 

— and permitted it to change the written contract which the parties 
themselves had not changed. As the détermination of this question 
shows the plaintiff had, under the policy, no right to recover for 
the Dreifus loss, it is not necessary to pass on the question of plain- 
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tiflf's alleged failure to give the défendant the notice of such loss as 
the policy required. 

The judgment will therefore be reversed, and the case remanded 
ïo tlie court below for f urther proceedings in accord with this opinion. 



BAEBRE et al. v. HOOD. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1916.) 

Ko. 4429. 

1. INDIANS <S=>15 ALIENATION OF LaNDS CONVEYANCE BY "MiNOE." 

Act May 27, 1908, c. 199, § 1, 35 Stat. 312, relative to the Five Civilized 
Tribes, discharges lands allotted to intermarried whites, freedmeu, and 
Indians of less than half liidian blood, including minors, "from ail re- 
strictions." Section 2 deflnes the term "miner" or "minors," as used 
therein, as including ail maies under the âge of 21 years and ail females 
under 18. Section 4 subjects the lands from which restrictions are re- 
moved to taxation and ail other civil burdens, as though the property of 
other persons than allottees of the Five Civilized Tribes, but provides 
that such allotted lands shall not be subjectcd or held liable to any Person- 
al claimor demaud against the allottees arisingor exlsting prior tothe re- 
moval of the restrictions. Section 6 provides that the persons and prop- 
erty of minor allottees shall, except as otherwise specifically provided by 
law, be subject to the jurisdiction of the probate courts of Oldahoma, em- 
powers the Secretary of the Interior to appoint représentatives to tnves- 
tigate the conduct of guardians, authorizes such représentatives to report 
any dereliction of duty by guardians to the probate court and prosecute 
any necessary remedy to protect the interests of such allottees, requires 
them to make fuU and complète reports to the Secretary of the Interior, 
and authorizes the probate courts to appoint such représentatives as 
guardians. Eev. I>av?s 0kl. 1910, § 885, requires the restoration of the con- 
sidération received, or payment of its équivalent, with interest, as a con- 
dition to the disatïirmance of a contract of a minor over the âge of 18 
years. Held, that the deed of an allottee, executed when he was a minor, 
and not by a guardian acting under the authority of the court having 
jurisdiction, was void, and compliance with the conditions prescribed by 
the State law was not required, sinee, construing sections 1 and 4 in con- 
nection with sections 2 and 6, it is clear that Congress did not intend 
whoUy to relinquish its care for such Indians and their allotments and to 
fiubject them to conditions inconsistent with those expressed in its statuts. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §| 17, 29, 34, 37-44 • 
Dec. Dig. <S=5l5. 

For other définitions, see Words and Phrases, Fîrst and Second Séries, 
Minor.] 

■2. Indians <S=28 — Pbobate Jurisdiction of State Cotikts. 

The provision of Act May 27, 1908, § 6, that the persons and property 
of minor allottees of the Five Civilized Tribes shall, "except as otherwise 
specifically provided by law," be subject to the jurisdiction of the probate 
courts of Oklahoma, refers to the fédéral laws, and not to state laws. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 21; Dec Dig. 

tg=28.] 

3. Indians <®=>28 — Probate Jurisdiction of State Courts. 

The jurisdiction over the persons and property of minor allottees of the 
Five Civilized Tribes, conferred upon the probate courts of Oklahoma by 

.!iS=»For other cases see same tooic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Act May 27, 1908, § 6, Is exclusive of that of other trlbunals, and Is to be 
exercised In the customary way, through guardians or curators. 

[E'd. Note. — For other cases, see Indians, Cent Dig. § 21; Dec. Dig. 
<&=>28.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by J. A. Barbre and another against L. E. Hood. Decree 
in favor of défendant (214 Fed. 473), and plaintiffs appeal. Affirmed. 

James C. Denton, of Muskogee, 0kl. (Frank Lee, of Muskogee, 
Okl., on the brief), for appellants. 

Fred A. Fulghum, of Tulsa, Okl, and Gilbert M. Gander, of Coffey- 
ville, Kan. (Charles B. Rogers, of Tulsa, Okl., on the brief), for ap- 
pellee. 

Malcolm E. Rosser, William S. Cochran, George S. Ramsey, and 
Edgar A. De Meules, ail of Muskogee, Okl., amici curiae. 

Before HOOK, Circuit Judge, and ElvLIOTT and YOUMANS, 
District Judges. 

HOOK, Circuit Judge. [1] This suit involves the title to 20 acres 
of land in Nowata county, Okl., a part of the surplus allotment to 
Willie Merrill as a minor freedman citizen of the Cherokee Nation 
of Indians. Both the appellants and the appellee claim under Merrill, 
the allottee; the former by a warranty deed April 23, 1910, when he 
was a minor between 20 and 21 years of âge, and the latter by a 
similar deed September 3, 1910, when he was of full âge. The 
question presented is whether the first deed, made by the allottee dur- 
ing minority, is void, or merely voidable. In other words, did Act 
May 27, 1908, 35 Stat. 312, relating to the Five Civilized Tribes, so 
free the minor and his allotment from fédéral disabilities and re- 
strictions as to admit of the application of a state statute (section 885, 
Rev. Laws Okl. 1910) which prescribes the restoration of the consid- 
ération received, or payment of its équivalent, with interest, as a 
condition to the disaffirmance of a contract of a minor over the âge 
of 18 years? An argument is also made upon the common law; but 
no reason is perceived for holding it tenable, if the state statute on 
the same subject does not apply. 

Sections 1, 2, 4, and 6 of the act of May 27, 1908, bear upon the 
controversy. Section 1 discharges lands allotted to intermarried whites, 
freedmen, and Indians of less than half Indian blood, including 
minors, "from ail restrictions." Section 2 defines the term "minor" 
or "minors," used in the act, as including ail maies under the âge of 
21 years and ail females under the âge of 18 years. Section 4 
subjects the lands from which restrictions are removed to taxation 
and ail other civil burdens as though the property of other per- 
sons than allottees of the Five Civilized Tribes. Section 6 provides : 

"That the persons and property of minor allottees of the Five Civilized 
Tribes shall, except as otherwise specifically provided by law, be subject to 
the jurisdiction of the probate courts of tbe state of Oklahoma." 

It also empowers the Secretary of the Interior to appoint repré- 
sentatives to inquire into and investigate the conduct of the guardians 
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of the estâtes of such minors, and provides that if the représentatives 
are of opinion that the estate of any minor is not being properly cared 
for, or is being dissipated, wasted, or permitted to deteriorate by 
the guardian's carelessness or incompetency, they shall report the 
matter to the proper probate court, take necessary steps to hâve it 
fully investigated, and "go to the further extent of prosecuting any 
necessary remedy, either civil or criminal, or both, to préserve the 
property and protect the interests of said minor allottees." They 
are also to make full and complète reports to the Secretary of the In- 
terior. The probate courts are authorized to appoint the Secretary's 
représentatives as guardians, without fee or charge. Additional pro- 
visions are made in the same section for minor allottees having lands 
from which the restrictions were not removed, but the foregoing 
embraces minors of tlie class to which Willie Merrill belonged. 

[2] Sections 1 and 4 are to be construed with 2 and 6, not independ- 
ently, with the resuit that minors like Willie Merrill and their allot- 
ments, though released from ail restrictions imposed by prior acts of 
Congress, were thenceforth to be governed by the limitations of that 
act. It is manifest that the définition of minority in section 2 and 
the provisions of section 6 respecting guardians, committing juris- 
diction to the local probate courts, and for continued oversight by the 
Secretary of the Interior and his représentatives, show that Congress 
did not intend wholly to relinquish its care for such Indians and their 
allotments. It is also clear that the intent of the act of Congress 
must prevail over local statutes, wherever inconsistent or conflicting. 
The phrase "except as otherwise provided by law," in section 6, means 
fédéral law, not state law. Truskett v. Closser, 236 U. S. 223, 35 
Sup. et. 385, 59 L. Ed. 549, affirming 198 Fed. 835, 117 C. C. A. 
477. That case involved the validity of a lease by a Cherokee allottee 
of less than half Indian blood, made when he was between 20 and 
21 years of âge. A state district court, acting under authority of 3 
state statute, had conferred upon him the rights of majority, and 
the émancipation so obtained was urged to sustain the lease. We 
held the decree of the state court and the lease inconsistent with 
the act of Congress and void. The décision was affirmed by the 
Suprême Court, which cited with approval Jelïerson v. Winkler, 26 
0kl. 653, 110 Pac. 755, holding void a conveyance by a minor In- 
dian girl, though by state law she was emancipated by marriage ; 
also Tirey v. Darneal, 37 0kl. 606, 133 Pac. 614, a similar case, in 
which the court said that the provision of section 6 committing juris- 
diction to the state probate courts was in the nature of a restriction 
upon aliénation, removable only by a proceeding in one of those 
courts, and that aliénations contrary thereto were absolutely void. 
See also Tirey v. Darneal, Z7 Okl. 611, 132 Pac. 1087. 

[3] The continued interest of the government in the welfare of the 
Indians is further evidenced by the provision in section 4 of the 
act of May 27, 1908, that: 

"Allotted lands sàall not be subjected or beld llable, to any form of Personal 
daim, or demand, against the allottees arlsing or existing prior to the removal 
of restrictions, other than coutracts heretofore expressly permitted by law " 
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Section 6 definitely commits the persons and property of the minors 
to the jurisdiction of the state probate courts. The jurisdiction 
so intrusted was exclusive of that of other tribunals, as, for example, 
of the local district courts to confer rights of majority upon minors, 
and was to be exercised in the customary way, through guardians or 
curators. Were it otherwise, the careful provisions of the section 
for protective oversight by the Secretary of the Interior and his 
représentatives could easily be made of no avail. The deed of the 
allottee, executed when he was a minor, and not by a guardian acting 
under the authority of the court having jurisdiction, is void. To 
sustain the validity of such conveyances by estoppel, or to hold them 
effective until compliance with conditions not prescribed by Congress, 
would impair and in some cases wholly defeat the policy of the gov- 
emment with respect to the Indians. 

Bailey v. King, 157 Pac. 763, recently decided by the Suprême Court 
of Oklahoma, does not help the appellants. There the court held 
valid a lease by the guardian of a Choctaw minor of less than half 
Indian blood without an order of approval of the court of probate. 
The stated ground of décision was the rule that, except when other- 
wise required by statute, a gênerai guardian regularly appointed and 
qualified may lease the lands of his ward during minority and the 
continuance of his guardianship without an order of the court, and 
that there was no Oklahoma statute to the contrary when the lease 
in question was made. 

The decree is affirmed. 



HALLENBECK-HUNGERFORD REALTY CORP. v. JOHN I. DBVLIN CO. 

(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 65. 

1. Brokers ®=553 — Right to Compensation — Proctjbing Loan. 

Plaintiff was a building contractor, wlio sometinaes financed building 
opérations by procuring loans sufficient to earry them through, There 
was évidence tending to show that défendant authorized him, as a broker, 
to solicit a building loan ; that he rendered services in that regard ; that 
he agreed that, if he secured a building contract from défendant, he 
would not make any separate charge for his services in getting the loan ; 
that he did not get such building contract, but that défendant availed it- 
self of his ser\'ices in negotiating for the loan by effecting it with the 
Company with which he had been negotiating. Heldi that, if this loan 
was in continuation of the negotiations origlnally opened up by plaintiff 
as defendant's broker, and was not an entirely independent transaction, 
plaintiff could recover on a quantum meruit. 

[Ed. Note. — For other cases, see Brokers, Cent Dig. § 74; Dec. Dig. 
<@=553.] 

2. Appeal and Ebeob <S=3l001 — Rbview — Questions of Fact. 

The verdict of a jury, sustained by évidence, is conclus! ve on appeal, 
where there are no errors in the charge, or in the admission or exclu- 
sion of testimony. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §| 3922, 
3928-3934 ; Dec. Dig. <g==>1001.] 

^ssFoT other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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3. CoTJBTS 1^=5356 — Heview— Denial or New Tbial. 

The déniai of a motion for a new trial is net reviewable in the fédéral 
courts. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937: Dec. Dig. 

<g=:»35e.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment 
in favor of défendant in error, who was plaintifï below, which was 
entered upon the verdict of a jury. The complaint set out three causes 
of action ; of thèse only one went to the jury. Recovery was sought 
upon a quantum meruit for services rendered by plaintifï in procur- 
ing a building loan of $900,000 upon the security of real estate owned 
by défendant. 

Abel Crook, of New York City (Samuel Crook, of New York City, 
of counsel), for plaintifï in error. 

Knox & Dooling, of New York City (Joseph M. Gazzam, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The principal business of the plaintifï 
is that of a building contractor, and it frequently undertakes to finance 
its opérations by procuring loans sufficient to carry them through. 
John O. Devlin was its président, and as such entered into negotia- 
tions with officers of the défendant for a contract to erect a building 
on a pièce of property which it owned in New York City. Devlin 
submitted a proposed contract; the document is a long one, but little 
of it need be set forth hère. By its terms plaintifï ofïered to erect a 
building and to accept in payment $1,180,000. Besides doing this 
work, he also proposed to secure for défendant a building loan from 
the New York Life Insurance Company of $1,150,000 and to pay ail 
costs and charges necessary to procuring the loan. He further under- 
took to procure for défendant an agreement by the same Insurance 
company to lease certain floors in the new building, when completed, 
at a specifîed rental. While the parties were still negotiating, Devlin 
discovered tliat the New York Life would make no loan ; tliereupon 
he took the matter up with Metropolitan Life Insurance Company, 
and advised defendant's officers thereof. Apparently it made no dif- 
férence to them which company loaned them the money, and they 
signed formai application to the latter company for a loan of $1,- 
2,50,000. There was a sharp conflict of testimony as to whether the 
signature "John O. Devlin Company, Brokers," was on the applica- 
tion when defendant's treasurer signed it ; the verdict bas determined 
that question in favor of the plaintifï. It furtlier turned out that 
the insurance company would not loan so large a sum on the property, 
but would loan $900,000. That amount was acceptable to défendant, 
since it took that sum and executed mortgage therefor. 
■ The proposed contract for erecting the building was never consum- 
mated; after long negotiations défendant gave the work to another 
builder. This action was not brought on the building contract, and 

®==>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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therefore much of the testimony and argument bearing on the subjea 
of conditions précèdent, on the failure to perform them, and on the 
responsibiUty for such failure become unimportant About the law 
of the case thèse seems to be no conflict; the sole question was one 
of fact. In charging, the jury Judge Mack epitomized the contentions 
of the parties as follows : 

"If tbis were a suit for the refusai of défendant to glve plaintlfC the build- 
ing contract, plaintiff could not recover, because It did not get a loan of Çl,- 
150,000, and did not get the lease ; and so It would not hâve perf ormed the 
conditions which were absolutely essential to any obligation at ail on the 
part of défendant to give it a building contract. But that is not this case. 
The plaintiffl says: 'I am not suing because you did not give me the building 
contract, for profits I lost. I am not claiming that I did the things which 
entitled me to get the building contract under our talk.' But the plaintifC 
says, in substance: 'You authorized me, and gave me a written paper, and 
told me that I could go ahead, in your behalf, in your name, and get a loan 
for you from the Metropolitan Life; and I went to it on your behalf and 
got your loan. It is true I did not get $1,250,000, because the insurance 
Company would not give that much; they would only give $900,000. But It 
was because I went there and had your written application that you eventu- 
ally got the $900,000. You and I entered into this thing as a business deal 
* * • If you took the loan and got the benefit of my services, you bave got 
to pay me the reasonable value of those services. If I had got the contract, 
there would hâve been no charge, because I would hâve agreed to pay myself 
ont of what I might make on the work ; but if no building contract material- 
ized, and I did not aet fraudulently in any way, and rendered you services by 
which you profited you should pay for them.' The défendant says, on the 
other hand: 'We did not employ you to get us a loan. You were not our 
broker. You did what you did only for yourself, in order that you could put 
yourself in the position to get the building contract. When it became évi- 
dent that you could not get this lease, that there was not going to be any 
building contract, we did not take up that loan. * * * We withdrew our 
application, and there was no connection between the loan we eventually got 
and the loan which you tried to get for us.' " 

The court further told the jury that the vital question was as fol- 
lows : 

"Was this loan of $900,000, that was actually made and accepted, a continua- 
tion of the original deal, or was the original deal entirely ofC, and the new loan 
made on an entirely différent transaction ?" 

[1-3] Both sides were entirely satisfied with thèse instructions; no 
exception was reserved by either to any part of the charge. Plaintiff 
in error mainly relies on an exception to the court's déniai of a mo- 
tion to dismiss, or to direct verdict for défendant, on the whole case. 
There was évidence, however, from which it might be found that de- 
fendant did authorize plaintiff as broker to solicit a loan for it ; that 
he rendered services in that regard ; that plaintiff had agreed that if 
he secured a building contract from défendant he would not make 
any separate charge for his services in getting the loan; that when 
he could not get such building contract, because he could not effect 
a lease of the upper floors, défendant availed of his services in negotiat- 
ing for the loan by effecting it with the company with which he had 
been negotiating. There was a sharp conflict of testimony on several 
branches of the case, but it was for the jury to détermine which nar- 
rative was the true one. If the final deal with the company which 
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made the loan was in continuation of the negotiations orîginally opened 
up by plaintiff as defendant's broker, and was not an entirely indé- 
pendant transaction, plaintifF could recover on a quantum meruit. In 
our opinion there was évidence to support such a conclusion, and it 
would hâve been error to take the case from the jury; their verdict, 
if there be no errors in the charge, or in admission or exckision of 
testimony, is of course conclusive. Assignments of error 24, 25, and 
26 cannot be considered, as the déniai of a motion for a new trial is 
not reviewable in the fédéral courts. 

As has been stated, there were no errors assigned to the charge. 
There are a number of exceptions to admission or exclusion of testi- 
mony; none of them are of sufficient gênerai importance to call for 
discussion. Some of the questions ruled on apparently called for opin- 
ions, conclusions, or inferences; évidence elicited in response to oth- 
ers would be immaterial if defendant's theory were correct, but would 
be material if plaintiff's theory were accepted. Ail of the admitted 
testimony was illuminative of the whole situation and of possible value 
in enabling the jury to answer the vital question. 

The judgment is affirmed. 



EDWARDS et al. v. GOODE. 

(Circuit Court of Appeals, FIfth Circuit. January 4, 1916.) 

No. 2727. 

1. BiLLS AND Notes <S=3l38 — Extension of Time of Patment — "Renewbd." 

Evidence that notes were "renewed" by one of the makers importée! ttiat, 
so far as he was concerned, tliey were made new again, so as to be con- 
sidered as if made anew on the same terms, but of the date of the taking 
eiïect of the renewal (citing Words and Phrases "renew"). 

[Ed. Note.— For other cases, see Bills and Notes, Cent. Dig. §§ 338, 339 ; 
Dec. Dig. <g=138.] 

2. Prikcipai. and Surety cS==)104 — Discharge of Sueety — Extension of 

ÏIME OF Payment. 

The renewal of notes before maturity by the principal maker only, so 
tliat they were to be considered as if made auew upon the same terms as 
of the date of the taklng efl'ect of the renewal, extended the time of pay- 
ment and discharged sureties, as such renewal put it ont of the power of 
the surety to pay the debt at maturity and resort to his remedy against 
the principal. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 186- 
190, 193-195, 197-200 ; Dec. Dig. <S=>104.] 

3. Principal and Sdkkty <®=>127 — Discharge of Sueety — Extension of Time 

OF Payiœnt. 

A stipulation in notes that after maturity the time of payment might 
be extended from time to time by any one or more of the makers with- 
out the kuowledge or consent of any of the others, and tliat the liabillty 
of ail parties should remain as if no such extension had been made, did 
not co\ er an extension of the time of payment before maturity, as the ex- 
tension stipula ted for did not preveut makers who were sureties for other 
makers from paying the note at or before maturity and having recourse 
against their principal. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. |§ 
352-355 ; Dec. Dig. <S^121.'] 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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4. Tbial (©=»282 — iNSTBUcnoNS — Sufficienct of Exceptions. 

In an action on notes containlng a stipulation that after maturlty the 
time of payment might be extended by any of the makers without the 
knowledge or consent of any of the others, défendants alleged that they 
signed merely as suretles, and that before the maturlty of the notes, 
for a valuable considération, and without their consent or knowledge, the 
payée granted to the principal an extension of the tlme of payment, and 
thereby dlscharged them from llabllity as suretles. There was évidence 
that such extension was granted for a valuable considération, after the 
maturlty of one of the notes, and before the maturlty of the other. De- 
fendants excepted at the close of the charge to the court's failure to 
submlt to the jury the Issue, made by the pleadings, that the notes were 
extended before maturlty without the consent of the défendants. HelA, 
that thls exception so called attention to an issue ralsed by the pleadinga 
and the évidence as to put upon the court the duty of submltting such Is- 
sue to the jury by approprlate instructions. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 695, 696; Dec. 
Dig. <®=>282.] 

In Error to the District Court of the United States for the Northern 
District of Texas ; Edward R. Meek, Judge. 

Action by V. Goode against J. A. Edwards and another. Judgment 
for plaintiff, and défendants bring error. Reversed, unless remittitur 
is entered. 

Ben H. Stone, of Amarillo, Tex., for plaintiffs in error. 
Thomas F. Turner, of Amarillo, Tex., for défendant in error. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

WALKER, Circuit JudgC; This was an action against two of the four 
signers of two promissory notes, one for $2,000, payable six months 
after its date, and the other for $1,500, payable three months after its 
date, each of which.contained the following stipulation: 

"We agrée that after maturlty the time of payment may be extended from 
tlme to tlme by any one or more of us without the knowledge or consent of any 
of the others of us, and after such extension the llabllity of ail parties shall 
remain as if no such extension had been made." 

The défendants duly set up as a défense that a signer of the notes, 
who was not sued, was the principal thereon, that the défendants sign- 
ed each of the notes merely as sureties, and that before the maturity 
of the notes and for a valuable considération, to wit, $50, and without 
the consent, knowledge, or acquiescence of défendants, or either of 
them, the plaintifif, the payée of the notes, granted to the principal an 
extension for six months on the $2,000 note and an extension for three 
months on the $1,500 note, and thereby discharged the défendants as 
such sureties from any liability thereon. There was évidence tending 
to prove that the défendants were sureties, and that the plaintiff, for a 
considération of $50 paid to him by the principal, and without the 
knowledge or consent of the défendants, "renewed" the two notes after 
the maturity of the one for $2,000, but before the maturity of the one 
for $1,500. At the conclusion of the court's charge to the jury an ex- 
ception was duly reserved by the défendants to the failure of the court 

©ssPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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to submit to the jury the issue made by the pleadings that the notes 
were extended before maturity without the consent of the défendants. 
The court did not give the jury any instruction on that issue, nor sub- 
mit it to tliem in any way. 

[1-3] We are of opinion that the évidence as to the notes having 
been "renewed" by one of the makers imported that so far as he was 
concerned they were made new again, so that they were to be consid- 
ered as if made anew in the same terms, but of the date of the taking 
effect of the renewal. 7 Words and Phrases, 6085. An efïect of such 
renewal was to extend the time of payment for the same period the 
notes originally had to run. By the payee's grant to the principal be- 
fore maturity of such an extension of the time of payment a surety is 
discharged, because the creditor, by so giving time to the principal, puts 
it out of the power of the surety to pay the debt at maturity and then 
resort to his remedy against the principal. Union Life Insurance Co. 
V. Hanford, 143 U. S. 187, 12 Sup. Ct. 437, 36 L. Ed. 118. The stipu- 
lation in the notes that the liability of none of the makers should be 
affected by an extension of the time of payment after maturity did not 
cover such an extension before maturity, as that stipulation did not 
stand in the way of a surety paying the note at or before maturity and 
then having recourse against the principal, thus avoiding the risk of 
his right to proceed against the principal becoming a less valuable one 
as a resuit of a subséquent change for the worse in the latter's financial 
condition. 

[4] The exception above mentioned so called attention to an issue 
in the case which was raised by the pleadings and the évidence therein 
as to put upon the court the duty of submitting that issue to the jury 
by appropriate instructions. It was error for the court to f ail to do so. 
This error did not affect the reCovery on the $2,000 note, as there was 
no évidence to support the issue mentioned so far as that note was 
concerned. As we iind no other réversible error in the record, the con- 
clusion is that the judgment should be reversed, unless the plaintiff, the 
défendant in error hère, within 30 days from thé filing in the Dis- 
trict Court of the mandate of this court, shall file in the District Court 
a remittitur of three-sevenths of the amount of the judgment, a certi- 
fied copy of such remittitur to be filed with the clerk of this court — the 
judgment to be affirmed, if the stated condition shall be complied with; 
and it is so ordered. 



SMITH et aL v. CARLISLB. 

(Circuit Court of Appeals, Fifth Circuit. January 4, 1916.) 

No. 2776. 

Equity ©=3359 — DiSMissAL — Condition or Catjse. 

After the référence of a suit to a master to hear and détermine ail 
Issues of fact and law, and after the master on évidence submltted by 
both parties had made his report contalning a number of findings, in- 
cluding a gênerai one in favor of défendants, and after plaintiff had fllea 
exceptions thereto, the court erred in permitting plaintifC to dlsmiss his 
bill without préjudice, as such a discontiuuauee of the case involved more 

®=5For other cases ses same topic & KEY-NUMBER In aU Key-Numbered Digests & Indexes 
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for the défendant than the incidental annoyance of a second lîtigatlon 
upon the same subject-matter, and was manifestly prejudicial to de- 
fendant, since it deprived him of the beneflt of findings in his favor which 
were prima facie correct, and could net be set aside or modifled unless 
error or mistake clearly appeared. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 749-755; Dec. 
Dig. <S=5359.] 

Appeal from the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Suit by W. A. Cariisle against C. Elmer Smith and others. From 
a decree dismissing the bill without préjudice (224 Fed. 231), défend- 
ants appeal. Reversed. 

Robert C. Alston and Philip H. Alston, both of Atlanta, Ga., and 
Herbert H. Dean, of Gainesville, Ga., for appellants. 
Clifford L. Anderson, of Atlanta, Ga., for appellee. 

Before FARDEE and WALKER, Circuit Judges, and FOSTER, 
District Judge. 

WALKER, Circuit Judge. After the issues of fact and of law in 
this case had, without objection from any of the parties, so far as 
appears, been referred to a master to hear and détermine and to 
report thereon, after the master, on much évidence submitted to him 
by the opposing parties, had made his report, containing a number of 
findings, including a gênerai one in favor of the défendants, and 
after the plaintifï had filed many exceptions to that report, following 
the payment of the costs in the case by the plaintiff, he was permitted, 
over objections made by the défendants, to dismiss his bill without 
préjudice. The défendants appeal from the decree to this effect. 

"The gênerai proposition is true that a complainant in an equity 
suit may dismiss his bill at any time before the hearing, but to this 
* * * proposition there are some recognized exceptions. Leave 
to dismiss a bill is not granted where, beyond the incidental annoyance 
of a second litigation, * * * such action would be manifestly 
prejudicial to the défendant." Pullman's Car Co. v. Transportation 
Co., 171 U. S. 138, 145, 18 Sup. Ct. 808, 811 (43 L. Ed. 108). It is 
well settled by the authorities that an equity cause, before a final 
hearing or décision therein by.the court, may progress so far and in 
such a way that the complainant's right to end it by a dismissal of 
his bill without préjudice ceases to exist. Gilmore v. Bort (C. C.) 
134 Fed. 658; City of Détroit v. Détroit City Railway Co. (C. C.) 55 
Fed. 569 ; American Bell Tel. Co. v. Western Union Telegraph Co., 69 
Fed. 666, 16 C. C. A. 367; 16 Cyc. 461. This happens when, as a re- 
suit of proceedings in the cause, the défendant has acquired a substan- 
tial riglît or advantage of which he would be deprived by such a dis- 
missal of the bill. We do not think that with any plausibility it can be 
contended that it is not manifestly prejudicial to a défendant to permit 
the complainant to dismiss his bill without préjudice after the filing 
of such a report of a master in favor of the défendant as was made 
in this case. Such a discontinuance of the case involves more for the 
défendant than the incidental annoyance of a second litigation upon 
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the same subject-matter. It deprives hitn of the benefit of findings 
in his favor. 

The master's action was a décision in favor of the défendants on 
the merits of the controversy. It is true that his report is subject to be 
set aside, modified, or corrected by the court. But the master's find- 
ings in matters of fact are prima facie correct, the burden of sus- 
taining exceptions thereto is on the objecting party, and such findings 
are not to be set aside or modified unless there clearly appears to 
hâve been error or mistake on the master's part. Medzker v. Bone- 
brake, 108 U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654; Tilghman v. 
Procter, 125 U. S. 136, 149, 8 Sup. Ct. 894, 31 L. Ed. 664; Henry 
v. Harris, 201 Fed. 872, 120 C. C. A. 210; Continuons Glass Press 
Co. V. Schmertz Wire Glass Ce, 219 Fed. 199, 135 C. C. A. 85 ; In 
re Utica Pipe Foundry Co. (D. C.) 221 Fed. 787. A prima facie cor- 
rect settlement in favor of the défendant in a case of the issues of 
fact therein, having the effect, as a master's l'eport does, of putting 
upon the complainant a new burden as to such issues, confers upon 
the défendant a right and a substantial advantage which he did not 
hâve before. Hollingsworth, etc., Co. v. Foxborough District, 171 
Mass. 450, 50 N. E. 1037. Of this right and advantage in the contest 
waged between the parties the défendant is deprived by permitting 
the complainant, after the case bas reached such a stage, to dis- 
miss his bill without préjudice. An effect of the dismissal allowed 
was to enable the complainant to escape the burden which the master's 
findings had cast upon him, and to start the controversy anew, with 
no adverse finding standing in his way. This was a material change 
for the worse in the situation of the défendants. 

The conclusion is that, the défendants having acquired rights which 
would be lost by a discontinuance of the case at the stage which it 
had reached, the exercise of a sound discrétion called for a déniai of 
the complainant's application to dismiss his bill without préjudice. 
It follows that the decree appealed from should be reversed; and it 
is so ordered. 



PARMETER v. BUTI.ER et al. 

(Circuit Court of Appeals, Elglith Circuit. November 29, 1915.) 

No. 146. 

Public Lands <§=>35— Hombstead Entbies — Death of Entryman Before Is- 
suAKCB or Patent. 

Rev. St. § 2291 (Comp. St. 1913, § 4532) provides, relative to homestead 
entries, that no certificate shall be given or patent issued until the expira- 
tion of flve years from the date of the entiy, and that if at the expiration 
of such time, or wlthin two years thereafter, the person making the entry. 
or his widow, helrs, or devisee, or, in case of a widow making such entry, 
her helrs or devisee, proves by two crédible witnesses that he, she, or tbey 
bave resided upon or cultlvated the land for the flve years Immediately 
precedlng, etc., such person or persons, if citizens of the United States, 
shall be entitled to a patent. Section 2448 (Comp. St 1913, § 5098) provides 
that, wbere patents for public lands are issued to a person who dies be- 
fore the date of the patent, the title shall Inure to and become vested in 

(Ê;s;>For other cases see same topic & KEY-NUMBER iû ail Key-Numbered Digests & Indexes 
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the heirs, devisees, or assignées of such deceased patentée, as If the patent 
had issued to the deceased person during llfe. Held, that where, after 
final proof and the Issuance of the final certiflcate, the homesteader died, 
and the patent was Issued to her husband, he took as heir of his wife, and 
not directiy as a purchaser from the government. 

[Ed. Note. — For other cases, see Public Lands, Cent Dig. §§ 72-77 ; Dec. 
Dig. ©=35.] 

Pétition to Revise Order of the District Court of the United States 
for the District of North Dakota; Charles F. Amidon, Judge. 

In the matter of William J. Parmeter, bankrupt. On pétition of 
Roy Butler, trustée, and others, an order of the référée was set aside 
by the District Court (In re Parméter's Estate, 211 Fed. 757), and 
the bankrupt files a pétition to revise. Pétition dismissed. 

Barton N. Grant, of St. Louis, Mo. (T. F. Murtha, of Dickinson, 
N. D., on the brief), for petitioner. 

F. C. Hefïron, of Dickinson, N. D., for respondents. 

Before SANBORN, ADAMS, and SMITH, Circuit Judges. 

SMITH, Circuit Judge. On June 5, 1907, Vina Rasmussen filed 
upon the S. Va of the N. % of section 20, township 140, range 96, in 
North Dakota, as a horaestead. She thereafter married William J. 
Parmeter, and the couple went to living upon the land. Subsequently 
she made final commutation proof under the homestead law, and the 
final certiflcate was issued to her by the officers of the Land De- 
partment on December 14, 1912. In March, 1913, she died leaving 
William J. Parmeter as her sole heir. June 5, 1913, the United States 
issued a patent for the land to Vina Parmeter. June 26, 1913, Wil- 
liam J. Parmeter filed a voluntary pétition in bankruptcy, and on the 
same day was adjudged a bankrupt. His debts had ail been contract- 
ed prier to the issuance of the patent of the land in question. Janu- 
ary 24, 1914, upon request of the bankrupt, made in his bankruptcy 
pétition, the référée directed that the land described be set oflf to the 
bankrupt as exempt. Upon pétition of Roy Butler, who was the trus- 
tée of the bankrupt estate, to review and revise this order, it was set 
aside by the District Court of North Dakota, and the bankrupt filed in 
this court a pétition to revise that order of the District Court. 

The following sections of the United States Revised Statutes ap- 
pear to bave some application : 

"Sec. 2291. No certiflcate, however, shall be glven, or patent Issued there- 
for, until the expiration of five years from the date of such entry ; and if at 
the expiration of such time, or at any tlme withln two years thereafter, the 
person maklng such entry ; or if he be dead, his widow ; or in case of her 
death, his heIrS or devlsee ; or In case of a widow maklng such entry, her 
heirs or devlsee, In case of her death, proves by two crédible witnesses that 
he, she, or they hâve reslded upon or cultlvated the same for the term of five 
years immediately succeeding the time of fiUng the affldavlt, and makes affi- 
davit that no part of such land has been aliéna ted, except as provided In 
section twenty-two hundred and eighty-eight, and that he, she, or they will 
bear true allegiance to the government of the United States; then, in such 
case, he, she, or they, if at that time cltizens of the United States, shall be 
entltled to a patent, as in other cases provided by law." Comp. St. 1913, § 
4532. 
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"Sec. 2296. No lands required under the provisions of this chapter shall In 
any event become liable to the satisfaction of any debt contracted prior to tlie 
issuing of the patent therefor." Comp. St. 1913, § 4551. 

"Sec. 2448. Where patents for public lands hâve been or may be issued, in 
pursTiance of any law of the United States, to a person who had died, or w^ho 
hereafter dies, before the date of such patent, the title to the land designated 
thereln shall inure to and become vested in the heirs, devisees, or assignées 
of such deceased patentée as if the patent had issued to the deceased person 
during life." Comp. St. 1913, § 5098. 

It may be said in passing that section 2291 bas especial référence 
to cases wbere the entryman dies before final proof, while section 2448 
refers primarily to cases where the entryman dies after final proof. 
In bis argument petitioner says : 

"Our contention never was, and is not noWj that the exemption runs with the 
land to the patentee's heirs and assigns. Though the statute, literally inter- 
•preted, Is sufficlently broad to cover the heirs and assigns, we do not contend 
for such a construction. Our contention is that the bankrupt Is the patentée ; 
that It was to him that patent issued ; that he took the land as a purchaser 
direct from the govemment, and not by descent through Vina Rasmussen." 

And again: 

"The opinion of Judge Amidon and the law which he cites In support of it 
Î3 unquestioned, if the bankrupt took by descent. If, however, the bankrupt 
took as a purchaser from the government, and not through Vina Rasmussen, 
then the opinion is of no value to us." 

Tbis seems to narrow the contention, and fortunately for us, since 
tbe submission of this case, tbe Suprême Court bas passed upon the 
very point thus raised. In Doran v. Kennedy, 237 U. S. 362, 35 Sup. 
Ct. 615, 59 L. Ed. 996, it was expressly held that wben a bomesteader 
bas made final proof before bis death, and becomes entitled to a pat- 
ent, bis heirs, under section 2448, Revised Statutes, take as such heirs, 
and not directly under section 2291, Revised Statutes, or as its ben- 
eficiaries. Of course there would still be a question which could bave 
bave been raised under section 2296, but it does not seem to be be- 
fore us. 

The pétition to revise must be dismissed, at the cost of the petitioner. 



HILLBB 7. CORNILLB & DE BLONDE et al. 
(Circuit Court of Appeals, Fifth Circuit December 23, 1915.) 

No. 2617. 

Banketjptct <®=>140 — Assets Passing to Tkustee — Sales. 

Before bankruptcy D. & Co. had contracted to deliver cotton to défend- 
ants, had selected and set aside certain cotton as being of the required 
grade, and had welghed, marked, and shipped it to a steamship for 
the account of défendants. Held, that this constltuted an appropriation 
and delivery in law, and the cotton had therefore entirely passed beyond 
the control of the bankrupt before the date of bankruptcy, whether a 
bill of lading for the cotton obtained by défendants vs'as obtained before 
or after the bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. «=>140.] 

<g=3For otUer cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexe» 
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In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by Jonas Hiller, trustée in bankruptcy, of Dreuil & Co., and 
others, against Cornille & De Blonde and others. Judgment on a di- 
rected verdict for défendants, and plaintiff brings error. Affirmed. 

The trial court's statement of its reasons for directing a verdict was 
as foUows: 

I may as well state my reasons for directing a verdict, gentlemen. The 
défendant bad certain contracts for the dellvery of cotton with the bank- 
rupts, dellvery to be In December. Thèse contracts were accordlng to the 
rules of the New Orléans Cotton Exchange, known as f. o. b. guaranteed 
through contracts. About the 27th or 28th of December the bankrupts had 
selected and set aslde certain cotton, as set out in the pétition, as being of the 
grade requlred to flU thèse contracts. It was then weighed and marked and 
shipped by Dreuil & Co. to the steamship for account of Cornille & De Blonde. 
That constltuted an appropriation and dellvery in law, and I flnd nothing In 
the rules bf the cotton exchange which are interpolated into the contracts 
that would alter or amend the ordinary rules of law applylng to thls kind of 
sales. After that Cornille & De Blonde obtained a blll of lading for the cotton 
and it was subsequently removed and a bond left in its place. This is purely 
a suit to détermine title to the cotton. Of course, the cotton havlng left the 
.lurisdictlon of the court, there would be a money recovery in lieu of the 
cotton. Under thèse circumstances, then, it is immaterial whether Cornille 
& De Blonde obtained the blll of lading after or before the bankruptcy of 
Dreuil & Co. The trustée was bound to carry out ail contracts made in good 
faith before the date of bankruptcy. As far as that is concemed, the cotton 
had entirely passed beyond the control of Dreuil & Co. before the date of bank- 
ruptcy. Therefore there wlU be a verdict in favor of the défendants. 

J. Blanc Monroe and H. Génères Dufour, both of New Orléans, La., 
for plaintiff in error. 

Henry L. Lazarus, Eldon S. Lazarus, and David Sessler, ail of New 
Orléans, La., for défendants in error. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, Dis- 
trict Judge. 

FER CURIAM. Pretermitting passing upon the objections of the 
défendants in error relating to defects in the bill of exceptions, we are 
satisfied upon the record as presented, and for the reasons given by 
Judge Foster, the trial judge, the verdict was properly directed. 

Judgment affirmed. 
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DUimAM TOWING & WRECKING 00. T. AUSTRALIA TRANSIT 00. 

(Circuit Court of Appeals, Sixth Circuit. December 14, 1915.) 

No. 2659. 

TOWAQE ®=>11 — INJUBT TO TOW — FaULT OF TUGS. 

Two tugs engaged In towlng a steamer from a dry dock oUt of Chicago 
Harbor, whose masters had charge of her navigation, held in fault, and 
liable for her injury by collision with the protection piling of a bridge. 

[Ed. Note. — For otber cases, see Towage, Cent. Dig. §§ 11-23; Dec. 

Dlg. ®=9ll.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio; WilHam L. Day, Judge. 

Suit in adrairalty by the Austraha Transit Company, owner of the 
steamer Polynesia, against the steam tugs Charnley and Mosher ; the 
Dunham Towing & Wrecking Company, claimant. Decree for libel- 
ant, and claimant appeals. Affîrmed. 

T. C. Robinson, of Chicago, 111., for appellant. 
F. L. Leckie, of Cleveland, Ohio, for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and McCALL, 
District Judge. 

PER CURIAM. The steamer Polynesia, about 380 feet long, 
owned by appellee, engaged the tugs Charnley and Mosher, owned 
by appellant, to tow the steamer out of the harbor of Chicago from 
a dry dock therein. In the course of the towing, which began in 
the evening after dark, the steamer, which was being towed stern 
foremost, with a tug at the stern and at the bow, collided with the 
protection piling of the center pier of the Chicago avenue bridge, about 
620 feet (less than two steamers' length) below the dry dock, suffering 
injury; hence the libel. The District Court found the tugs solely 
at fault and decreed accordingly. 

The questions at issue include, as prominent features, alleged nég- 
ligence of the tugs as respects both excessive speed and the maneuvers 
necessary to avoid the pier, as well as a "knuckle" caused by the 
projection into the river of a coal dock a Httle above the bridge pier; 
also, contributory négligence charged against the steamer in f ailing, as 
alleged, to respond to the tug's signal and in causing the steamer's 
bow tow line to foui with the anchor. The controlling questions are 
purely of fact, whose discussion would profit no one. We content 
ourselves with saying that, after careful considération of the rec- 
ord and the able briefs and arguments of counsel, we agrée with the 
conclusion of the District Judge that the tugs, whose masters were 
in control of the maneuvers and familiar with the attendant difficulties, 
were at fault in permitting the collision, and that négligence on the 
part of the steamer contributing thereto is not, in our opinion, made 
out. 

The decree of the District Court is accordingly affirmed, with costs. 

igsjPor other cases see same topic & KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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TJNITED STATES v. INDEPEINDENT PACKET CO. 

(Circuit Court of Appeals, Bightli Circuit. December 4, 1915.) 

No. 4205. 

Shipping ®=o16 — Eegulation of Steam Vessels — Suit eob Violation of 
Reotjlations. 

A llbel by the United States against the owner of a steam vessel to re- 
cover the penalty imposed for violation of Rev. St. § 4463, by failing to 
hâve on board on a voyage a llcensed mate, considered and held sufBcient. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 30-44; Dec. 
Dig. <g=3l6.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri; David P. Dyer, Judge. 
On motion for rehearing. Overruled. 
For former opinion, see 226 Fed. 721, C. C. A. . 

Forrest P. Tralles, of St. Louis, Mo., for appellee. 

Before SANBORN and CARLAND, Circuit Judges, and LEWIS, 
District Judge. 

LEWIS, District Judge. The motion is based on the claim that the 
libel of information sought to recover only the penalty fiixed by Rev. 
St. § 4463. It points out the language of the libel as foUows : 

"That said vessel then and there departed from said port without a ll- 
censed mate, as required by her certificate of inspection and in violation of 
Section 4463 of the Revlsed Statutes of the United States. Wherefore by 
force of said statute, said Independent Packet Company, a corporation, the 
owner of said steamboat, became liable to the United States in the penalty of 
five hundred dollars." 

The charge is true to both lavi^ and fact, and was not misleading. 
It was shown as charged that the requirements of that section were 
violated. It is nowhere claimed or intimated that the penalty fixed 
by that section was sought to be imposed. Indeed, any such asserted 
claim is contradicted by the libel itself, because the penalty of $500.00 
there fixed is against the master and not tlie owner, and the libel seeks 
to recover a penalty from the owner. Furthermore, it was not neces- 
sary that the libel point out the section which imposed the penalty 
in spécifie terms. The failure of the owner to comply with the re- 
quirements of Section 4463 having been charged and on that failure 
the claim asserted that the owner was liable to the United States in 
a penalty of $500.00, it then became a question of law whether the 
owner was liable for the penalty by virtue of any statute or law of 
the United States ; and that question was as effectively presented with- 
out pointing out the particular section of the statute as if that had been 
donc. 

We think the point without merit, and the motion is overruled. 

^=»For other cases see same tapie & KEY-NUMBEB In ail Ker-Mumbered Digests & Indexes 
228 F.— 43 
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PITTSBURGH WATER HBATBR CO. v. BELER WATER HEATER 00.* 

(Circuit Court of Appeals, Thlrd Circuit August 9, 1915.) 

No. 1975. 

L Patents <®=5328 — Validitt and Infeingement — Instantaneous Wateb 
Heatek. 

The Sliook patent, No. 993,723, for an instantaneous water heater, in 
whicli a single gas valve, under the dual control of a water actuated 
valve and a thermostat, is substituted for the tvro valves of the prior art, 
held to disclose invention, and valid as against the claim of prior inven- 
tion by another; also lield infrlnged by the device of the Ellis patent. 
No. 1,053,370. 

2. Patents ©=20-— Infeingement — Reveesal in Oedee of Opération. 

A mère departure or reversai in order or form, while identity of prin- 
ciple, process, or resuit is retained, does not avoid infringement. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 20-22 ; Dec. Dig. 
©=320.] 

3. Patents <S=>16 — Patentable "Invention" — Réduction to Peactice — 

"Anticipation." 

"Invention," from the statutory standpoint, requires not only an ab- 
fitract conception, but a concrète adapting to practical use, and to consti- 
tute an "anticipation" or prior invention there must hâve been a réduc- 
tion of the inventive idea to practice, either by its embodiment in a 
machine or the flling of an application for a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 14, 15; Dec. 
Dig. <£=>16. 

For other définitions, see Words and Phrases, First and Second Séries, 
Invention ; Anticipation.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Pittsburgh Water Heater Company against 
the Bêler Water Heater Company. Decree for défendant, and com- 
plainant appeals. Reversed. 

For opinion below, see 222 Fed. 950. 

S. T. Cameron, of Washington, D. C, and James C. Bradley, of 
Pittsburgh, Pa. (Synnestvedt & Bradley, of Philadelphia, Pa., of coun- 
sel), for appellant. 

John H. Roney, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON and McPHERSON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This case concerns instantaneous 
water heaters. In them the water flows through a pyramided coil of 
thin copper pipe. When one wants hot water he opens the hot water 
spigot, and the flow of water automatically opens a gas valve of the 
heater and floods the coil with gas. This is ignited from a constantly 
kept burning pilot light. It was also customary to hâve in such heater 
a second gas valve, which was independent and was controlled by a 
thermostat. 

The prior art is aptly described in Ruud v. Pittsburg Co. (D. C.) 
200 Fed. 426, a case in the Second Circuit, where the court said r 

©saFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
•Reheartng denipiî Optober 18, 1915. 
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"The invention of the patent in suit conslsts of an automatlc Inrstantaneoug 
water heater, In which the water flows through tliln copper colis over the 
burners, as In the old heaters, and the flow of gas to the bumers Is con- 
troUed and regulated both by the flow of water through the * * * con- 
duit and the température of the water flowlng from the heater acting through 
the médium of a thermostat ; the parts heing so arrangea that ail of the gas 
which flows to the burners to effect the heating of the water is subjected to 
the control of the water-actuated élément, and to the régulation of the ther- 
mostat or tempera ture-actuated élément. By thls means ail of the objection- 
able features of both of the old heaters were eliminated, and ail of the désir- 
able features of those heaters retained, and in addition to this an entirely 
new resuit was secured In this art, viz. the proportioning of the amount of 
gas consumed to the amount of water heated under ail the varying conditions 
of gas and water main pressures and températures (Bartlett, C. R. p. 268). 
This new resuit was of the highest importance in the art. If no hot water 
was withdrawn during a given perlod, no gas was consumed, except the neg- 
ligible amount bumed by the pllot light; and, if hot water was withdrawn, 
the aîÉount of gas consumed was always in proportion to the amount of hot 
water so withdrawn." 

[1] This construction, Shook, the présent patentée, sought to im- 
prove by using but one gas valve, and subjecting it to both the water- 
actuated and the heat-actuated control. In his patent, No. 993,723, 
applied for January 4, 1909, and granted May 30, 1911, to him for 
an instantaneous water heater, he said : 

"I hâve found that one of thèse gas valves may be dispensed with, and 
that the controUing means therefor may be so arrangea that ail the advau- 
tages incident to the two-valve construction are retained, and other advan- 
tages not présent in the two-valve construction secured, in addition to the 
gênerai simpliflcation and cheapening of the apparatus due to the use of 
one valve instead of two." 

To appreciate the significance and value of Shook's conception, if 
it could be successfully carried out, we should note the necessity of 
the independence of the two gas valves. In the two-valve construction, 
one of the gas valves was subjected to the control of the flow of 
water through the heater; the other was subjected to the control 
of the thermostat, which was under the influence of the température 
of the water flowing from the heater, and such two controls were 
independent of each other. This independence is essential from the 
standpoint of safety; for by making the two controls independent 
safety is secured through thermostat control, even if the water piston 
stick. Shook's device disclosed an independent and dual gas control 
of a single valve, which he accomplished by subjecting such single 
valve to the dual control of (1) a water valve actuated by variations 
of water pressure, and (2) a thermostat governed by the beat of the 
water in the heater ; the parts being so arranged that the thermostat 
or beat élément could close the gas valve, even when the water élé- 
ment was in a position to open such valve. This he did by subjecting 
the gas valve to the action of two springs, one of which was under 
thermostat, the other under water, control. 

In prosecuting his patent Shook's concept of a compound dual valve 
control was thrown into interférence with two other applicants — ■ 
Ruud, the subséquent grantee of patent No. 1,028,284, applied for 
July 8, 1909, and granted June 4, 1912, and Humphreys, the subse- 
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quent grantee of patent No. 928,310, applied for December 26, 1908, 
and granted July 20, 1909. In thèse proceedings Shook prevailed and 
was awarded priority. As thèse other inventors were granted spécifie 
claims, and as Shook was granted the broader and more generic claims 
involved in the interférence, it would seem that, in the view of the 
Patent Office, the latter's disclosure was the generic one. It will 
also appear that the device has proved of large commercial value. 
In that regard the proof is : 

"Q. How are the demands Incident to varying pressures In gas and vva- 
ter mains met in the water heater art at the présent timeV A. By automatic 
instantaneous water heaters containing the dual control of fuel by Indépend- 
ant means ; that is, the flow of gas to the burners is independently controlled 
by a water-actuated élément and a thermostatical-actuated élément. Q. How 
important is this, or liow has its introduction into the art affeeted the sale 
of heaters? A. It Is of the greatest importance. It is absolutely essential 
that thèse heaters, to be commercially suceessful, must embody the safety 
and economy incident to this dual control. And the introduction of this dual 
control resulted in an enormously increased sale of thèse lieaters." 

Taking, therefore, claim 20, the subject-matter of which was in- 
volved in the interférence, we find it is for : 

"In a water heater, the eomblnation of a conduit for water under pressure 
a burner for heating the water in said conduit, a normally seated valve con- 
trolling the flow of fuel to said burner, a compouud power mechanlsm 
adapted to hold said valve closed, a device operated by the flow of water 
through said conduit for controUing one part of said power mechanlsm, and 
a device operated by variations of température In said water for controlllng 
the other part of said mechanlsm." 

We next inquire whether it is infringed by defendant's device. The 
latter is manufactured under patent No. 1,053,370, applied for April 
25, 1912, and granted February 18, 1913, to Ellis. The spécification 
of ElHs concèdes his invention has for one of its objects : 

"The provision of a single gas-controlling valve and mechanlsm therefor, 
to take the place of a plurality of gas valves as usually employed." 

This, as we hâve seen, in language heretofore quoted, was also the 
object of Shook in his earlier disclosure. And that the machines made 
under thèse respective patents secure the same practical results is the 
proof : 

"Q. Are you famlliar with the dual-valve control Imown as the Plttsburgh 
single-valve heater, on the market to-day? A. I am. Q. Are you famlliar 
with the heater known as the Bêler hot water heater? A. I am. Q. Please 
State whether or not either or both of thèse heaters possess the control that 
you hâve just (above) described as essential to commercial success. A. Both 
of thèse heaters hâve this control. Q. Are there any advantages secured, 
speaKing from the standpoint -of a practical commercial man, that are se- 
cured by the Pittsburgh construction that are not secured by the Bêler con- 
struction? A. There are none." 

Seeing, then, the purpose of the two patentées is directed toward the 
same gênerai object, the question of infringement turns on the in- 
quiry whether the means the défendant employs to efifect such object 
are covered by Shook's claims. That the defendant's device embodies 
the same three functional éléments fouod in the complainant's device 
is frankly conceded by defendant's expert, whose testimony is: 
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"Q. Now I understand you to say, In descrlbing defendant's construction, 
tbat you found there a gas valve whicli was under the control of the water 
valve or piston, and also under thermostatic control? A. Tes, sir." 

The same witness, testifying of the devices of plaintiff and de- 
fendant, and also of a third (the Walker referred to below), says: 

"Taking the three structures together, they are ail allke, in that they em- 
ploy a single gas valve and a water valve and a thermostat ; the gas valve be- 
ing under the control both of the water valve and of the thermostat. But 
they differ speciflcally In detaila" 

[2] Thèse détail différences appear to be that, while in Shook's de- 
vice the gas valve is opened by the water valve and closed by the 
thermostat, the defendant's opens the gas valve by the thermostat, and 
closes by the water, valve. This to our mind is a mère alternative, 
mechanical choice of détails, which in no way affects or modifies the 
principle of dual control. In both devices, the compound action and 
joint co-operation of water motor and thermostat to effect dual con- 
trol of the single valve is utilized. It is in that dual, co-operating con- 
trol of water motor and thermostat, and not in the mère order in which 
they are used, that the éléments of infringement lie. The essence of 
the device does not center in whether the hand of the thermostat or 
that of the water motor be first used to open the gas valve, or be first 
used to close it, but in the joining of those two hands — water motor 
and thermostat — to uoitedly control the gâte when control is vital. 
That a mère departure or reversai in order and form, while identity 
of principle, process, or resuit are retained, will not serve to avoid 
infringement, is a fundamental principle of patent law that needs no 
supporting citation. And of even lasser importance is the weighting 
of a valve whereby the defendant's device obviâtes the use of one of 
Shook's springs. Gravity acting through a heavier body and a spring 
acting through a lighter one are too obvious mechanical équivalents 
to make the substitution of one an inventive advance over the use of 
the other. It seems clear to us, therefore, that the défendant must be 
adjudged an infringer unless, as it contends, one Walker, and not 
Sliook, devised and first reduced to practice the Shook device. 

[3] Invention, from the statu tory standpoint, requires, not merely 
an abstract conception, but a concrète adapting to practical use. Réf- 
érence to opinions of the master minds in judicial patent work makes 
this clear. In Washburn v. Gould, 3 Story, 122, 123, Fed. Cas. No. 
17,214, Mr. Justice Story said: 

"The law Is that whoever flrst perfects a machine is entitled to the patent, 
and is the real inventer, although others may * ♦ • hâve had the idea, 
and made some experinients looklng towards putting it in practice. • * * 
He is the inventer, and is entitled to the patent, who first brought the ma- 
chine to perfection, and made It capable of useful opération." 

In Winans v. New York & H. R. Co., Fed. Cas. No. 17,864, Mr. 
Justice Nelson said : 

"It Is not the person who bas only produced the idea that is entitled to 
protection as an inventer, but the person who bas embodied the idea Into a 

Sractlcal machine and reduced it to practical use. He who bas first done tbat 
> the Inventer who is entitled to protection." 
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And Mr. Justice Bradley, in Clark v. Willimantic, 140 U. S. 489, 
11 Sup. Ct. 849, 35 L. Ed. 521, summarized the whole subject in apt 
words : 

"A conception of the mind is not an invention until represented in some 
physical form, and unsuccessful experiments or projects, abandoned by the 
inventer, are equally destitute of that character." 

Where an invention is described in a spécification, and a patent for 
such invention is applied for, the filing of such application is équiva- 
lent to a réduction to practice. In reason this should be so, for since 
the statute requires, not only that such applicant dislose his inven- 
tion, but also "the best mode in which he has contemplated applying 
that principle" (R. S. § 4888 [Comp. St. 1913, § 9432]), it foUows that, 
if the applicant receives a patent, its issue implies a réduction to prac- 
tice when the appHcation was filed. Of necessity, therefore, the issue 
of Shook's patent raised a presumption of his réduction to practice 
of his device on January 4, 1909. But Shook carries both his con- 
ception and his réduction to practice to an earlier date. In March, 
1907, Shook showed a sketch of his device to Frampton, the président 
of the Pittsburgh Water Heater Company, and explained its work- 
ings. Frampton says he thoroughly understood the invention from 
Shook's description and it looked promising. He says that, in view 
of the fact that a large number of other détails of heater construc- 
tion had also to be developed in a new heater the company proposed 
putting on the market, in order to permit a trial of .Shook's device — 

" * * * he told Mr. Shook that the testing and developing of his apparatus 
would hâve to be deferred until the rest of the heater apparatus was fully 
constructed and worlced ont in détail, and that he would bear the construc- 
tion in mind, and hâve it built and carried out in a practlcal way as soon as 
possible ; that they dld not get around to this work in the shops for several 
months, but in the meantime he had a number of conversations with Mr. 
Shook, and discussed with hlm the desirability of making certain changes, 
among which was the placing of the sprlng inside of the water valve, instead 
of on the outside of such valve, which idea was that of the déponent instead 
of Mr. Shook," etc. 

Frampton testified also that tke work on the company's new heafer 
was carried on steadily, and by November it was so far advanced that 
Shook's device could be applied to it; that it was so tested on the 
Ist and 4th of November, 1907, applied to the heater, and proved 
successful. The heater itself, with Shook's device, was then moved 
to the company's office, and was subsequently produced in évidence. 
Frampton says the opération of the device of the photograph as he 
saw it in November, 1907, was as follows : 

"The apparatus was not conneoted up to a water heater in the usual way, 
but the pipe 5 was slmply connected with the hot water outlet faucet of an- 
otlier heater. The head of the water valve I was removed, and the piston 
therein blocked in forward position. Hot water of gradually Increaslng tem- 
pérature was then passed through the pipe 5 and caslng of the thermostat, 
and, when the température of such water rose above a certain point, the 
spring S acting with the spring beliind the gas valve, moved the arm 6 to the 
lett, compressing the spring 7 and closlng the gas valve. This experiment 
was repeated many times, and showed conclusively that, in case the water 
valve piston stuck open, the gas valve would be closed by the spring 8 and 
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the spring beMnd the gas dise, without the necessity of moving the piston 
of the water valve." 

Reinecke, also employed then and now by the Pittsburgh Water 
Heater Company, says Shook showed him a sketch of his device and 
so explained its workings that as a practical water man — 

" * • * he understood the action i)erfectly, and that the prlmary purpose 
of the device as >Iir. Shook explained it to him vpas to do away with the 
necessity of two gas valves, and at the same time retain the dual control of 
the single gas valve from the water valve and the thermostat, and that he 
proposed to accomplish thls by the use of the springs 2 and S, the strength 
of the springs S and 8 being such that they would together be stronger than 
the spring 2, so that, vyhen the température of the water rose above a pre- 
determined point, the thermostat arm ^ would move to the left, compressing 
the spring 2 and closing the gas valve, even though the water valve 5 should 
be stuck in a forward position." 

This witness fixes April as the time Shook showed him the device. 
Another witness, Charles O. Scholz, was superintendent of the Pitts- 
burgh Heater Company. He says Shook came to work for that Com- 
pany in April, 1907. He corroborâtes Frampton in the fact that 
Shook's device could not be applied to the heater the company was 
then making; that the development of the company's new heater 
was pushed with the greatest diligence through the summer and fall 
of 1907 ; and that he was présent when the test of the Shook device 
was made in November. He identified the machine, says his brother 
did the construction work, and that it worked successfully. The 
brother, J. A. Scholz, testified that he did the work as above, and 
that the tests were made on November Ist and 4th. His dates are 
corroborated by the time slips, which show he spent six hours on 
"expérimental work on Shook valve" on November Ist, and nearly 
seven on November 4th. While Shook himself was not présent at 
thèse tests, the évidence shows that they were made pursuant to pre- 
arrangement with him. In that regard the testimony of Frampton is : 

"Q. What was said and done about the development of this invention when 
Mr. Shook disclosed it to you? A. I made a deflnite arrangement with Mr. 
Shook at that time that the construction was to be built, tested, and devel- 
oped, as acquired by our factory. • * • Q. Please state your best recol- 
lection as to what was said and done at the time MJr. Shook disclosed this 
invention to you, and looking toward the development of the invention. A. I 
can't recall the exact words used, but I know certainly that an arrangement 
was entered into for the development of the apparatus, and the fact that we 
were to hâve the use and benefit of the latter." 

The testimony of Shook is that, contemplating employment with 
the Pittsburgh Water Heater Company, he had a talk with Frampton, 
its président, the latter part of March, 1907; that at this time that 
company had just taken over the plant of the Monarch Company, and 
was engaged in the development of a new heater to supplant the 
Monarch; that Frampton explained to him their proposed new con- 
struction and — 

" • * * called his attention partlcularly to the new gas valve which it 
was proposed to use, such gas valve involving the use of two seats and tele- 
scoping stems for the two dises employed ; that at this time it occurred to 
Mm that it might be possible to use a gas valve having only a single dise. 
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inasmuch as such a gas valve would be cheaper to construct and less dlfflcxilt 
to machine; that after tbis Intervievc with Mr. Frampton, In Marcb, 1907, 
he devlsed a scheme for securiug the double control of the single gas valve 
by the use of a spring between the stems of the gas and water valves and by 
the use of an additional stronger spring for operating the thermostat; and 
that he made sketches of this arrangement." 

He further testified he first disclosed the invention to Frampton at 
the office of the company, about the Ist of April, and — 

" ♦ * • suggested that it should he substltuted for the double valve con- 
struction if it worked out satlsf actorily f rom a practical standpoint ; that Mr. 
Frampton seemed to understand the construction thoroughly and promi^ed 
to try out an apparatus as soon as the new Pittsburgh construction was suï- 
ficiently developed in other respects to permit it, and later dld turn the mat- 
ter over to the expérimental department for tests." 

Shook says he also explained the invention to Reinecke about the 
middle of April. He says he made sketches from which he explained 
the same to Frampton and Reinecke. Thèse sketches cannot be f ound, 




the accompanying one being made by Shook from memory. The state- 
ment that they were made is corroborated by the fact that Frampton 
was able afterwards to install and test the invention without Shook's 
further help. As to such test being made for him and in pursuance of 
his request, Shook's testimony is : 

" • ♦ * That although he dld not work In the testing department, and 
did not work out the détails of the construction as shown in his application 
drawings, he did disclose very fuUy and clearly to Mr. Frampton and Rein- 
ecke the prlnclple of construction of the apparatus illustrated In his sketch, 
marked 'Shook's Sketch.' That after his first disclosiire he had conversa- 
tions from time to tlme vclth Mr. Frampton as to the development of his con- 
struction. That it was his wish and intention, vphen he disclosed the con- 
struction to Mr. Frampton, that the company should develop and use it, In- 
Btead of their double valve construction. That the work done in developing 
the apparatus was wlth his consent, and that since the apparatus bas been 
developed a large number of heaters involving his invention, and made aloug 
the Unes of the apparatus as shown in Fig. 3 of his application, bave been 
assembled under his supervision in the assembling department and are being 
placed upon the market" 

The fact that Shook subsequently applied for a patent in behalf of 
the Pittsburgh Water Heater Company is in accord with the testimony 
that that company bore a relation of interest to the invention from the 
time of its conception. 
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Taking the testimony as a whole, we are of opinion it carries back 
Shook's full conception to March, 1907, and shows his réduction to 
practice in November following was reasonably prompt, and that un- 
der the circumstances the test inured to his benefit and carried the in- 
vention back to the latter part of March, 1907. 

This brings us to the question : Do the proof s show an earUer con- 
ception by Walker, and an earlier réduction to practice by him ? Walk- 
er places his conception as in December, 1906, and produces a sketch 
which bears that date. We are not impressed by this paper. The part 
of the paper in which the date is marked is erased, and does not em- 
body the invention. There is no satisfactory proof to show when the 
other sketch, which is alleged to embody the invention, was placed on 
the paper. But, assuming for présent purposes such conception was 
made at the time, it is, as we hâve seen, necessary for Walker to show 
also that his device was reduced to practice at an earlier date than 
Shook's réduction. This it is contended is shown by an alleged réduc- 
tion by one Kiel, and in what was équivalent to réduction in the appli- 
cation by Walker for a patent. 

Turning first to the Kiel réduction to practice, the testimony of 
Walker is: 

"Q. When did you conceive of the invention described and shown in that 
patent, and parti cularly that shown in Fig. 2 thereof? A. In the year 1906; 
some tlme between August and December of that year ; I believe it was about 
October of that year. Q. What did you do after that date towards perfect- 
ing and expedlting that invention? A. I had the valves from an old Mon- 
arch heater removed, and made some sketches, wlth the Idea of remodeling 
this heater to agrée with my invention. I made several sketches, one of them 
along in December, 1906 ; and I made still further sketches in March, 1907, 
and took the matter up with the patent attorney in March, 1907 ; and this 
application was flled In July, 1907. Q. After the time you state you conceiv- 
ed of this invention In 1906, did you ever disclose the invention to aiiybody, 
and, if so, to whom, and when, and where? A. Yes; I dlsclosed the inven- 
tion to Henry J. Kiel, of Wheellng, W. Va., and also to his brother, Irvin R. 
Kiel, of Wheellng. That was in 1906, and in the spring of 1907 I also dis- 
closed It to a number of parties. * * * Q. What, if anything, did you do 
towards making or manufacturing the strvicture illustrated in your patent? 
A. As I hâve said in answer to a préviens question, the Kiel brothers had an 
old Monarch heater of the old style, with a water valve only, no thermal 
valves, which we undertook to alter to agrée with my invention ; took the 
old valves off of this heater and made new ones for it. As I was in the gov- 
ernment service, and had lots of other things to do, I am not certain just how 
far this work progressed. I never actually saw this heater in opération, but I 
saw the valves for it, and made sketches for the proposed valves for this 
heater. Q. When did you do this work, or when did you hâve it done? A 
This was in the fall of 1906. Q. And it was prier to the flling of your appli- 
cation for your patent? A. Yes, sir. Q. Was there anything other than this 
done towards marketing or placlng this invention of yours on the market? 
A. We formed the Kiel Manufacturing & Supply Company for the purpose of 
placing this on the market ; but as a matter of fact, before we actually plac- 
ed it on the market, this company had concluded to go into another Une of 
business, and we didn't place this heater on the market. * * * Q. Did 
you ever see this in opération? A. Which? Q. The one flrst in the Kiel 
shop? A. No; I didn't see it in actual opération. Q. Will you glve us, as 
nearly as you can, the exact date of that construction? A. It was in the 
fall of 1906, probably in the month of September or October. Q. Did you 
ever bulld another one Involving the construction of Flg. 2 before this one 
was builtî A. No. Q. I understand that the one you built never wcnt Into 
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actual use, outslde of experlments, to ascertain whether It would work? A. 
Not In that exact form. It went into use. Q. With that valve mechanism on 
it? Â. No. Q. You took that valve mechanism olïî A. Yes. Q. And v?hat 
did you put in its place? A. We put the original valves back on it, because 
we didn't care to disclose the patent at that time. Q. Then, up to the time of 

the making of this heater hère in court (Eshibit , made as an exhibit in 

the case), that was the only heater that you ever built that even purported to 
embody the construction of Fig. 2? A. As far as I know. Q. Were you prés- 
ent when this heater in the Kiel shop, the construction of Fig. 2, was tried 
out? A. X was not présent I was on government work down the river." 

The testimony of Henry J. Kiel shows that he, his brother, and 
Walker formed a company to market Walker's heater, that they ap- 
plied for a patent, that the tests were made after the patent was ap- 
phed for (July 22, 1907), and the projected company was eventually 
abandoned. His testimony as to the tests is : 

"Q. What, if anything, was done after this disclosure to you by Mr. Walk- 
er towards perfecting and developing this invention? A. ïhen we bought a 
heater, or traded in one, or got one some way — we were in the business — 
and took off part of the valves, and had some drawings made, and some 
patterns made, and some valves made, and they were installed on this old 
Monarch heater, I think it was. Of course, it was very crude, and didn't 
give absolute service; there's no question about that. But then the features 
of his patent were there ; that's the point. And while I didn't do ail this 
work myself, I had some mechanics there, and, of course, we had made ap- 
plication for a patent and put a lot of work on it. * *■ * Q. When did 
thèse experiments or tests that you say took place take place? A. ïhey took 
place after we made application for the patent. Q. After you made applica- 
tion for the patent? A. Oh, yes. Q. And what resuit was secured by those 
tests? A. Well, I can't just tell you. We had the heater connected up. Our 
place at that time was on the corner of Fifteenth and McCulloch streets, and 
we had the heater in the basement of that place, connected up with water and 
gas. And Mr. Gallagher was one of my plumbers that did a good deal oî 
work on that heater, and there were some things about It that were not right 
You know that was only made In a crude way, made by a file, you mlght say, 
and, of course, by a very poor mechanic, to my notion, and it worked, but it 
didn't work properly, and control the water properly. Of course, it wasn't 
worked out to a fine test ; we were only testiug It to find out whether it 
would work or not. Q. And did it satisfy you that it would work? A. Yes, 
sir. And then we got mixed up with a strike and a lot of other difficulties, 
and we just dropped It and paid no more attention to it Of course, we fig- 
ured that it was ail right ; but we never went any further with it. We were 
satisfled that the heater would work. That was our point. Q. ïhe heater, 
crude though it was, did détermine that it would furnish cold and hot water? 
A. Cold and hot water." 

The testimony of William Kiel is : 

"Q. Did you ever make a valve in conformity with Mr. Walker's Idea? A. 
I worked on It, but didn't perfect it. Q. When did you work on it? A. At 
the same time, or shortly afterwards ; about a month. I can fix that deflnite- 
ly by the fact that I was back in Omaha on October 2, 1906; and this was 
about a month prior to that date, not over that. Q. You worked on a valve 
in September of 1906? A. Yes, sir. Q. And what did you do on it? A. Well, 
I made a piston and a cyllnder. I couldn't state deflnitely what ail. I am 
sure there were some other things. I bought a spark coil also. Q. Was this 
valve applled to a water heater, wlthin your knowledge? A. Yes, sir, Q. 
What kind of a water heater was it put on? A. I don't know. I didn't take 
notice to the name. Q. Did you put It on, or assist In putting it on? A. I did. 
Q. What was that valve? Was it a gas valve, or water valve, or what? A. 
My recollections are that we had a hose connected to it ; It was water, I think 
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it was ; I am sure. Q. Did you opéra te a heater with that valve on it? A. 
There was no fire in it, I know. Q. Can you give us any Idea of the construc- 
tion of tlie valve? A. Well, a machinist works by plans, and it doesu't mat- 
ter to him just what the nature of the valve is ; so long as he bas deflnite 
measurements to make a pièce by, he can make it ; he might not know what 
a valve was really intended for. I don't mean to eonvey the opinion that I 
didn't know what that valve was intended for, for I did. Q. Under whose 
supervision was this valve being constructed? A. My brother Henry 's. Q. 
Then I understand you to say that you got most of your information concern- 
ing the Walker heater through your brother Henry? A. I did. Q. And he 
was directing you how to make this valve and how to apply it? A. Yes, sir. 
Q. And was that in September, 1907? A. Yes; I can fix that by letters that 
I hâve that will show that I was hère at the time." 

This évidence, both in dates and in subject-matter falls short of 
showing a practical réduction to practice of Walker's device. Such 
tests as were made resulted in nothing, the proposed company was 
abandoned, Walker made no claims for any dual-controlled valve in 
his patent, so that his patent cannot be regarded as a réduction to 
practice, and, whatever the device was the Kiels made, it went, so far 
as Walker's testimony above shows, to the junk pile. 

We turn next to the alleged constructive réduction to practice which 
it is contended arises by virtue of the issue to Walker of patent No. 
886,100, applied for July 22, 1907, and granted April 28, 1908. That 
patent concerned a construction in which an electric spark igniter is 
used, and of every claim of the patent such igniter is in some form 
an élément. That no dual-valve control device was sought to be pat- 
ented by Walker is shown by the absence of such claims in this patent, 
by the testimony of Walker himself, viz. : 

"Q. As a matter of fact, did you embody this valve mechanism In another 
application for a patent? A. No; I ne ver applied for the other patent, al- 
though 1 intended to do so" 

— and by his statements of his letter of June 19, 1907, to his patent 
counsel, where he says: 

"The new température control of the water will be dropped for the présent, 
and possibly patented later, if thought worth the cost." 

That Walker had conceived of a dual control of the gas valve as 
early as July 22, 1907, is indicated by Fig. 2 of his patent application. 
But, as we hâve said, he did not claim it, and made no assertion or 
oath that he was the inventor thereof. Moreover, as we read his 
claims, none of them are based on Fig. 2, nor does the device there- 
in shown disclose means of operating the igniter by any appliance actu- 
ated by the différence of pressure between the cold-water inlet and 
the hot-water outlet, which in some form is embodied in ail the claims. 
No statute, décision, or principle of the patent law is cited to us which 
in our view warrants our regarding the mère présence of a drawing 
in a patent application, lacking the essentials noted, as équivalent to 
a réduction to practice of the device therein shown. 

In the absence, therefore, of satisfactory proof that Walker ever 
reduced his conception to practice, it follows that the validity of 
Shook's patent must be sustained. The decree below will therefore 
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be reversed, and the case remanded, with directions to reinstate the 
bill and enter a decree adjudging claims 4, 5, 20, 21, and 22 valid and 
infringed, and directing an accounting. 



GAS MACniNERY CO. V. UNITED GAS IMPROVEMENT CO. 

(Circuit Court of Appeals, Sixtli Circuit. December 7, 1915.) 

No. 2m2. 

1. Patents <&=»328 — Validitt — Appabatus fob Makino Water Gas. 

Tlie liusby patent, No. 857,760, for a water gas apparatus, tlie princi- 
pal feature of wliicti is an ajutage iiidicating to the operator the rate and 
quantity of flow of air into the generator, lield void on the ground that 
the relation of the ajutage to the other parts of the apparatus is that 
between the items of an aggregation, and not that between the éléments 
of a combination. 

2. Patents <S=>26 — Validitt — Combination ob Aggeegation. 

A patentable mechanical combination cannot exist when the product 
delivered by one device is, by the attendant workman, carried over and 
used on aiiother machine, and it is not controlling, whether lie does thia 
carrying over in his hand or in his head, as by observing a gauge and act- 
ing at a time detei-mined thereby. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. §§ 27-30 ; Dec. Dig. 

3. Patents ®=526 — Validitt — Combination oe Aggbegation. 

A mère measuring device, which docs nothing and can do notliing ex- 
cept to give the operator information as to how much material is goiug 
into a machine, is no part of a true combination of the operative élé- 
ments of the machine. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 27-30 ; Dec. Dig. 
®=26.] 

Appeal from tlie District Court of the United States for the East- 
ern Division of the Northern District of Ohio ; William L,. Day, Judge. 

Suit in equity by the United Gas Improvement Company against the 
Gas Machinery Company. Decree for complainant, and défendant ap- 
peals. Reversed. 

For opinion below, see 211 Fed. 672, C. C. A. . 

In an infringement suit brought by the United Gas Improvement Company 
against the Gas Machinery Company, based upon patent No. 857,760, issued 
June 25, 1907, to Rusby, and patent No. 940,925 issued to Dickey, November 23, 
1909, both for "improvements in water gas apparatus," the court below found 
for complainant upon the Rusby patent, enteriug the usual decree for Injunc- 
tion and accounting, but upon the Dickey patent found for the défendant and 
dismissed the bill. The défendant below appeals, and tbus the only questions 
involved concem the Rusby patent. Its single claim is as follows: "Means 
for definitely controlling the quantity and quallty of the production of gas, 
which means comprise the gas generatlng apparatus and its regulatable air 
supply connections and an ajutage Interposed in said connections and pro- 
vided with a pressure gauge, whereby the attendant is enabled to introduce 
a definlte volume of air during the interval of each blow, regardless of tire and 
other conditions in the apparatus, substantially as deseribed." 

The process of making water gas employs, in séries, a generator, a carbure- 
tor, and a superheater, which constitute a "water gas set." The generator is 
an ordinary furnace which carries on a grate a body of burning coul. Ail 

â=>B'or otlier cases see same topic & KBY-NUMBBR In ail Key-Numbereâ Digests & Indexes 
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the products of combustion pass from the generator Into the carburetor. 
This is a chamber partly fiUed with checker brick designed to absorb and 
retain beat. Tbe carburetor opens into another similar ctiamber, the super- 
heater, also provided witli cliecker brick ; and from tlie superlieater one out- 
let may be opened to the stack or another toward the réservoir for the flnish- 
ed gas. In opération, an air blast is driven by a blower through a flow pipe 
discharging into the generator under the grate. This air is driven through 
the bed of hot fuel, and émerges therefrom and passes into the carburetor 
largely in the form of a combustible gas, ealled producer gas. In the car- 
buretor, this is ignited and burned, and, as it passes on through the checker 
brick in the carburetor and superheater, thèse are raised to high températures 
before what remains of the gases escapes to the opened stack. This process 
of storing up beat in the second two chambers is continued for an arbitrary 
time, say three minutes, and is ealled the "blow." The operator then shuts off 
the incomiug air by closing a valve in the tiow pipe, and he opens a valve in 
a steam pipe vi^hich also leads to the generator below the grate. The steam 
passes up through the bed of fuel and is decomposed, and the resulting 
water gas, which will burn with a blue flame and give beat, but not mucb light, 
passes into the carburetor. Hère it meets a spray coming from an oil pipe, 
the valve in which bas likewise been opened by the operator. The vaporized oil 
spray is diffused tbroughout the gas in the carburetor, and by absorption of 
the contained beat in the carburetor and superheater in its further progress 
the gas becomes hot enough, so that the oil content is lixed beyond the danger 
of précipitation. The gas tben has illuminating power, and passes off toward 
the réservoir through a valve provided and opened for that purpose. This, 
the direct gas-making step of the process, is continued for a predetermined 
period, say flve minutes, and is ealled the "run." Then the steam and oil are 
shut off and the air turned on, and so blow and run follow in continuons alter- 
nation. From time to time coal is added to the fuel bed to maintain its sufli- 
oiency. 

The ajutage of the elaim is a device interpreting the rate of motion of the 
entering air blast along the flow pipe. It consists of two very small tubes in- 
serted in the blast pipe and terminating at différent points therein, where 
the air pressure upon the small tubes will, for one reason or another, be 
différent. The pressure conditions induced in the small tubes are then 
translated by a differential pressure gauge, which displays to the eye the 
différence of pressure at the two selected interior spots. From this knov?n 
différence in pressure, in connection with other data, an expert eau compute 
the rate of the flow of the air ; and, of course, when the rate of the flow is 
considered in connection with the time period, the total quantity of flow during 
the period will be known. At the time of Kusby's invention, this ajutage, with 
its accompanying differential pressure gauge, was old and commonly known 
as a means for indicating the rate of flow and the quantity of flow of air or 
other liquid passing through a pipe. It had been so used upon water pipes, 
upon air pipes leading into an air exhauster, upon gas pipes from a gas main 
to a gas engine, and upon gas pipes leading from a gas holder to a gas-burning 
furnace, but had never been used upon an air pipe leading to a water gas set. 

In order that the operator might be informed regarding the condition of 
the air supply during the blow, it had been customary to provide a water 
gauge, which indicated the air pressure below the generator grate. As the 
propelling force of the blast is supposed to be constant, it would seem to follow 
that an increase in the pressure below the grate would indicate the passage 
of an additional quantity of air ; but this would be strictly true only so long 
as the obstructing or retarding conditions in the fuel bed remained the same. 
If the obstructions increased, as by a cinder bed or an ash bank, there would 
be a back pressure, and the pressure gauge at this point might show an in- 
crease, even though a decreased quantity of air was getting through the flre. 
It results that the indication furnished to the operator by this pressure gauge 
would be approximate, but not accurate. Ordinarily, when he saw the pres- 
sure falling, he would open the valve to admit more air, or, if the pressure 
gauge rose, he would know that a smaller opening of the valve was sufliicient ; 
but, as the fuel bed becomes obstructed, to maintain the same amount ol air 
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passing through the pressure under the grate must be Increased enough to 
compensate for the obstruction, and after allowlng for the back pressure In- 
crease. Operators had been instructed accordingly, and, for example, had been 
told to keep the pressure at 18 inches during the earller part of the day, but 
In the later part of the day to run it up as hlgh as 21 Inches. The défendant 
was constructing and Installlng water gas sets operating in this way before 
the Eusby patent. 

E. L. Thurston, of Cleveland, Ohio, for appellant. 
A. B. Stoughton, of Philadelphia, Pa., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON. Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
Whether it was invention to take the ajutage from a pipe leading to 
an exhauster, which is one kind of an air pump, and put it on a pipe 
leading from a blower, which is another kind of an air pump, or to 
take it from a pipe carrying gas from a gas holder and put it on a 
pipe carrying an élément of the gas on its way into the gas holder, is, 
to say the least, a question of doubt ; but this case may be more clear- 
ly, as we think, disposed of on another ground. We conclude that 
the relation of Rusby's ajutage and gauge to the "set" is the relation 
between the items of an aggregate, and not the relation between the 
éléments of a combination. This conclusion dépends on the gênerai 
proposition that a metering device, the only office of which is to 
measure the raw material entering a machine so that the operator may 
stop when he has put in enough, does not so coact with the machine 
Jtself as to be properly characterized as being in combination therewith. 

The authoritative cases are few which hâve considered the distinc- 
tion between aggregations and combinations, except as it is complicated 
and confused by the effort to find the line between invention and me- 
chanical skill. See Walker on Patents (4th Ed.) § 32, and cases cited. 
The rule of aggregation is stated — probably as well as possible — in 
Macomber's Fixed Law of Patents (2d Ed.) p. 6 (with référence to 
sections 42-51, q. v.) : 

"The distinction between an aggregation and a true combination Is not 
always clear. The main test lies in an examination of the resuit — the func- 
tion performed. If that resuit is the sum of the several actions of the élé- 
ments, It is an aggregation ; if it is the product of those actions — if the action 
of one élément so modifies the action of another that the résultant action 
differs from the sum of the separate actions — it is a true combination." 

We must first disclaim doubting that there would be a combination 
if the changes in the ajutage or its pressure gauge directly actuated the 
regulating valve — as, for example, on the principle of the household 
thermostat. There would then be a direct inter-relation, just as there 
is between the air regulating valve and the parts of the apparatus 
further along whose variable action dépends on the amount of air 
passing through. Likewise, it must be remembered that the existing 
ajutage was not modified or adapted in any degree or applied in any 
physically néw way, to make it fit this situation. There is no claim of 
novelty in this respect. 
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We disclaim, also, the idea that there can be no true combination in 
any case where the action of either the operator or material operated 
upon is necessary to cause one élément to modify the action of any 
of the others. Such a case was Krell Co. v. Story Co. (C. C. A. 7) 207 
Fed. 946, 952, 125 C. C. A. 394. The piano case, the controlHng levers 
and the swinging fallboard allwere parts of one structure when at 
rest, and when the operator was moving the levers the fallboard in an- 
other position assisted the operator's hand. Not only would ail the élé- 
ments of the combination be in action at the same time (not a controlling 
considération of itself), but each would be causing the whole device to 
act. To make that case parallel with this, we must assume — if the piano 
device was pneumatic, worked by f oot power — that a gauge indicated 
the air pressure, so that the operator might not pump too much air in, 
and that it was sought to put this gauge into combination with the piano 
case. Of the same kind was the décision of the same court in Osh- 
kosh Co. V. Waite Co., 207 Fed. 937, 941, 125 C. C. A. 385. This 
involved feeding mechanism and wrapping mechanism, but it was 
found that both acted upon the same material passing along, and one 
conveyed it to the other. It was thought that there was the necessary 
degree of co-operation to make it a combination; and the analogue of 
that combination is found in the water gas set in the relation between 
(e. g.) generator and carburetor. 

Of the same type is the Automobile Case (Columbia Co. v. Duerr, 184 
Fed. 893, 107 C. C. A. 215), decided by the Court of Appeals of the 
Second Circuit, and referred to in the Krell Case. The existence of 
a patentable combination was assuraed as between the rear wheels and 
their driving devices and the front wheels and their steering devices, 
although only the médiation of the human driver causes them to work 
efficiently together. Hère, too, when the operator's action develops 
their inhérent interrelation, the front wheels, turned by the steering 
column, direct the course of the rear wheels, and the rear wheels, driv- 
en by their motive power, compel the révolution of the front wheels. 
We can find in an automobile the same question as in our présent case 
by supposing that a combination was claimed between the speedometer, 
which tells the driver when he has reached the speed limit^ and the gas 
throttle which the driver manipulâtes in obédience to the speedometer's 
suggestion. 

We should also discard the thought that Rusby discovered the ne- 
cessity for having information about the quantity of air entering during 
the blow. If he had been the first to leam that the quantity of air 
should be adjusted to existing conditions, and that if conditions re- 
mained the same in successive blows, the amount which had been 
proper in one was the amount which should be admitted on the next, 
and in connection with this discovery he had put it to use through 
being the first to provide any measuring or indicating apparatus, the 
défense of mère aggregation might bave a différent aspect — though it 
seems that this pertains rather to the question, "Invention or skill?" 
The discovery that the air should be measured would be the principal 
thing, and providing the means for measuring would be incidental. 
The record does not permit us to think that Rusby made any such dis- 
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covery. His patent itself seems to assume that it \vas aiready common 
to prédétermine the amount of air to be used during a blow ; but, if 
we misjudge his spécification in this respect, it can raake no différence. 
The whole purpose of the blow was to get the three members of the set 
hot enough for the ensuing run, and the operator must continue the 
blow long enough to get this resuit. Whether the air blast is spoken 
of in terms of volume or of time makes no différence. Each pertains 
to tlie question, "How much air?" Each run was observed and tested 
in différent ways, and, according to thèse conditions and observations, 
the operator concluded whether there had been just enough, or too 
much, or too little air on the previous blow, and then he regulated the 
next blow accordingly. After the practice was established, or in so 
far as it was established, of having a fixed period of time for the blow, 
the quantity of air was regulated by opening or closing the valve. It 
may be true that ithad not been customary to "prédétermine" the quan- 
tity of air in terms of cubic feet, nor, indeed, does that method ever 
appear to hâve been used by défendant; but witti each blow after the 
first it was "predetermined" by the operator that for the next blow 
he would hâve either the same amount of air or more or less. The 
operator was not dépendent merely on his observation of the run. 
He was provided with the water gauge, and he knew that the 
maintenance of certain indicated pressures would show the passage 
of the "predetermined" amount of air with fair accuracy. 

[2] So we are led to the proposition first stated. If we apply the 
test of the quotation from Macomber, can we say that the résultant 
action differs from the sum of the separate actions? The résultant 
action — the effect upon the fire, the carburetor, and the superheater 
— has been modified by the turning of the air valve; but how is it 
modified by the pressure gauge? The gauge gave notice to the oper- 
ator that he should do something, and then its function was finished 
until it again gave him similar notice. The final resuit — satisfactory 
gas — is the sum of the information which the gauge gives the opera- 
tor plus the complète gas-making action of the machine as managed 
and controUed by the operator. If the operator does not pay atten- 
tion, nodiing happens. The action of the gauge may continue, but it 
affects nothing. To draw upon the law of négligence for a figure, be- 
tween the gauge and the air valve stands the free-willed operator as 
an intervening cause, and the chain of causation is broken. So a 
mechanical combination cannot exist when the product delivered by 
one device is, by the attendant workman, carried over and used on 
another machine, and it cannot be controlling whether he does this 
carrying over — as typically — in his hands or, as hère, in his head. 

Meters hâve a complète function in and by themselves. Any opera- 
tor of a machine may guess at the quantities and proportions of raw 
materials going in, and may guess at the amount of product coming 
out. He f requently wants to know more accurately, and then he puts 
on a suitable meter, wherever it is needed; but the meter does not 
affect anything except the operator, and the operator is not a part of 
the combination. In a water gas set, four différent raw materials are 
fed to the apparatus: Air, steam, coke, and oil. The operator must 
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know that the proper quantity of each is being supplied. The gênerai 
behavior of the apparatus gives the approximate information; but, if 
he wants to be more exact, he can be. The coke can be, and doubtless 
is, measured by weight or by volume, and the operator controls the 
quantity ; the oil may be, and in f act is, measured as to its rate of flow 
by a pressure gauge displayed before the operator, and he manipulâtes 
the valve in the oil feed pipe ; the steam may be, and is, measured by 
a pressure gauge, and if the operator v^^ants more or less, he changes 
the valve in the steam pipe ; and, by the device now in question, the air 
is measured, the resuit displayed to the operator, and if he wants more 
or less, he changes the valve in the air pipe. As to each of thèse enter- 
ing materials, the operator is merely supplied with data from which he 
exercises his judgment as to what he will do. 

The opération of the ajutage is as obscure as its name is unfamiliar, 
but in spite of that it does nothing excepting to indicate, and in a sensé 
measure, the entering air. It does not co-operate with the three main 
members of the set any more than does the oil measuring device or the 
steam measuring device, or, for that matter, the scales that weigh the 
coal. Indeed, it is just as important to the operator to know the perici 
of elapsed time as it is to know the rate of flow of the air, and the clock 
that tells him when fully to close the valve is as essential to the gas- 
making opération as is the gauge which tells him when to shut it part 
way. 

It is only another f orm of expressing the lack of real combination to 
say that the gas-making apparatus does not extend beyond the gâtes 
at which the materials enter, and it is only fortuitous that the air meas- 
uring device happens to be set close to the entrance valve. It might as 
well be in another room. 

The fallacy involved in the theory that the ajutage is in combination 
with the set is materialized in the "whereby" clause of the claim. This 
says, "whereby the attendant is enabled to introduce a definite volutne 
of air," etc. This is a mistake. The air valve is the means whereby 
the operator is "enabled to introduce" the definite volume of air. The 
ajutage does not enable him to do this. It only enables him to décide 
whether he will introduce more or less. 

[3] Upon principle, it seems clear to us that a mère measuring de- 
vice, which does nothing and can do nothing except to give the operator 
information as to how much material is going into the machine, is no 
part of a true combination of the operative éléments of the machine ; 
and we can find no case where the contrary bas been held. 

The Suprême Court, in a long line of comparatively early cases which 
consider — or seem to— the précise question, bas found mère aggrega- 
tion in : Bringing together parts of a coal stove ;^ the eraser and the 
lead of a pencil f the former and the mould ;' the tack and the wash- 
er;* the stove réservoir and the base pan;" the mirror and the street 

1 Halles V. Van Wormer, 20 Wall. 353, 368, 22 L. Ed. 241. 
ï Reckendorfer v. Faber, 92 U. S. 347, 357. 23 L. Ed. 719. 
» Pickering v. McCullough, 104 U. S. 310, 317, 26 L. Ed. 749. 
* Tack Co. T. Two Rivers Co., 109 U. S. 117, 120, 3 Sup. Ct. 105, 27 L. Ed. 877. 
6 Bussey v. Excelsior Co., 110 U. S. 131, 146, 4 Sup. Ct 38, 28 L. Ed. 95. 
228 F.— 44 
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car front îiood;' two pairs of dies in séries;^ the fuel magazine and 
the heatex;' rollers under a frame and the machine carried by the 
frame;° the reversing device and its machine;^" the grating and the 
means for operating a lock on the other side thereof ;^^ the tool and 
its finger rest;" buildings and railway tracks.^^ In later years, several 
patents hâve been sustained against the défense of aggregation, but in 
thèse cases the dominant question was one of fact whether more than 
mechanical skill had been employed, and did not involve the question of 
law whether there could be a true combination between the éléments 
considered. Of this class are the décisions of this court and the Su- 
prême Court in the Rubber Tire Cases (Goodyear Co. v. Rubber Co., 
116 Fed. 363, 53 C. C. A. 583 ; Diamond Co. v. Rubber Co., 220 U. S. 
438, 31 Sup. Ct. 444, 55 L. Ed. 527), and the décisions of this court 
cited in the margin.^* Thèse are not particularly helpful hère. 

In National Co. v. Powers Co. (C. C. A. 7) 160 Fed. 460, 463, 87 C. 
C. A. 444, 447, it was held that there could be no combination between 
the motor that would run any kind of machine and the machine that 
would run with any kind of motor. We can paraphrase Judge Baker's 
language by saying : 

"If In truth a burst of Inspiration points to the measuring of A.'s air cur- 
rent with B.'s meter, nevertheless a monopoly cannot be based merely on 
brlnging the two together." 

Perhaps the most apposite comment is f ound in Diamond Co. v. Ruby 
Co. (C. C.) 127 Fed. 341, where, in speaking of différent parts of the 
mechanism, Judge Archbald says (page 348) : 

"No doubt they are ail factors to make up a complète machine and turn eut 
good matches, and in that remote sensé may be sald to work together. But 
mchanically they are distinct parts, acting separately, there being no more 
connection between the carrier and the mechanism for raising the paraffine 
wheel under whlch it passes than between that and the steam boiler or the 
standards of the supporting frame. To make the raising mechanism effective, 
a human factor, the hand of the operator, guided by his judgment, must in- 
tervene, and without this it has no influence on the product. Unless he sees 

8 Stephenson v. Brooklyn Co., 114 U. S. 149, 157, 5 Sup. Ct. 777, 29 L. Ed. 
58, a pertinent case, because the mirror informed the driver whether passen- 
gers were coming In. 

7 Beecher Co. v. Atwater Co., 114 TJ. S. 523, 524, 5 Sup. Ct. 1007, 29 L. Ed. 232. 

s Thatcher Co. v. Burtls, 121 U. S. 286, 294, 7 Sup, Ct. 1034, 30 L. Ed. 942. 

Ilendy v. Miners' Works, 127 U. S. 370, 375, 8 Sup. Ct. 1275, 32 L. Ed. 207. 

10 Koyer v. Roth, 132 U. S. 201, 206, 10 Sup. Ct. 58, 33 h. Ed. 322. Was not 
this double use, rather than aggregation ? 

11 Fond du Lac v. May, 137 U. S. 395, 407, 11 Sup. Ct. 98, 34 L. Ed. 714; 
pertinent, because the grating only affects the operator whlle he is using the 
remainder of the alleged combination. 

12 Union Co. t. Keith, 139 U. S. 530, 539, 11 Sup. Ct. 621, 35 L. Ed. 261, 
thought to be really a case of noninvention in Krell v. Story, 207 Fed., at 
page 954, 125 C. C. A. 394. 

13 Richards v. Chase Co., 158 TJ. S. 299, 302 (see examples on page 302), 15 
Sup. Ct. 831, 39 L. Ed. 991. 

1* Campbell Co. v. Duplex Co., 101 Fed. 282, 41 C. C. A. 351; Rich v. Bald- 
win, 133 Fed. 920, 66 C. C. A. 464 ; Western Co. v. North, 135 Fed. 79, 67 C. 
C. A. 553 ; National Co. v. Aiken, 163 Fed. 254, 91 C. C. A. 114 ; Sheffleld Co. 
V. D'Arcy, 194 Fed. 686, 116 C. O. A. 322; Houser v. Starr, 203 Fed. 264, 121 
C. C. A. 462 ; International Co. v. Slevert, 213 Fed. 225, 129 C. C. A. 569 ; Jack- 
son Co. V. Peprless Co., 228 Fed. 691, — O. O. A. , opinion filed December 

7, 1915. 
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occasion to act, the match produced will be equally good or equally bad, 
whether the wheel-raising mechanism Is there or net. It is not as though It 
were automatic, raislng the matches out o£ the bath on the stoppage of the 
carrier, and lowering that again on the resumption of its course. That might 
be regarded as dlrectly co-operatiug wlth the other parts named to effiect the 
gênerai resuit." 

The question we are deciding is in some measure similar to that 
which we recently passed upon in Autosales Co. v. Caille Co., 224 Fed. 

473, C. C. A. . We there held there was only an aggregate 

relation between the automatic scales and the table of weights. In that 
case, the table gave information to the observer as a means of advising 
him to act by weighing himself . In this case, the meter gives informa- 
tion to the operator, advising him how to act. In each case, when the 
information is given, the knowledge-imparting élément is functus 
officio. 

The holding of the Circuit Court of Appeals for the Third Circuit in 
Standard Co. v. Burdett Co., 197 Fed. 743, 117 C. C. A. 206 (adopting 
the opinion in [C. C] 196 Fed. 43), doubtless "lies within the twilight 
zone" (196 Fed. 46) ; but, assuming the patent there involved to hâve 
been rightly sustained, we think the conclusion rests on Judge McPher- 
son's statement (196 Fed. 46) that "the resuit produced by the patent 
is a method of opération" ; and though the claims seem also in the twi- 
light zone between claims for mechanical combinations and claims for 
method, the stated object of the patent was "to provide a signalling 
System" (196 Fed. 44). It is not longer to be doubted that successive 
mechanical steps, taken by an automatic machine or by the human 
operator, may be patentable as an art (Expanded Co. v. Bradford, 214 
U. S. 366, 382, 29 Sup. Ct. 652, 53 L. Ed. 1034) ; and the "one point 
control" of the elevator in the Standard-Burdett Case manifestly did 
constitute a System or method of opération. In the présent case, even if 
we overlook the form of the claim, there is no novelty in the method, as 
distinguished from tlie means, the ajutage, by which it is carried out. 

The decree is reversed, and the case remanded, with instructions to 
dismiss the bill. 



JACKSON FENCE CO. v. PEERLESS WIRB FENCE CO. 
(Circuit Court of Appeals, Sixth Circuit. December 7, 1915.) 

No. 2772. 

1. Patents <g=551 — Anticipation — "That Which iNFEiisroES if Latee," Etc.. 

Although an invention is made for use in a particular business, yet, 
if the claims are not limited thereto, the fleld of prior art must be as 
broad as the iield of infringement, and anticipations or limitations may 
be looked for in any art within the scope of the invention as fixed by 
the clalm. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ e&-69, 72, 74; 
Dec. Dig. <S=51.] 

2. Patents ig=>26 — Invention — Feoblems Pectjliak to One Use. 

Even though claims may not be limited to one application of a device, 
the problems peculiar to that application may bear on the existence 
of invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 27-30; Dea 
Dig. (©=>26.] 

©rsFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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3. Patents ©=328 — Invention — Aggkegation — Validitt and Infeingement 

— Staple Machine. 

The Hoxie patent, No. 879,965, for a staple forming and dlseliarging 
mechanism, held to Involve invention, not aggregation. Clalms 2, 3, 7, and, 
; 12 held infringed. 

4. Patents ©=167 — Validitt — Suffioiency of Speciïïication. 

A patentée is entitled to tlie beneflt of every l'unction within the scope 
of the clalms and actually posscssed by hls mechanism, even if he does 
not know of it at the time of patenting, and it Is not necessary that he 
should enumerate its advantages. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. 
<S=>r67.] 

5. Patents <S=>101 — Claims — Funotional. 

A claim Is not invalid, becaiise functlonal, if It Is not beyond the 
broadest equlvalency of which the real invention permlts. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 141; Dec. Dig. 
<S=101.] 

Appeal f rom the District Court of the United States for the Ëasteru 
District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by the Peerless Wire Fence Company against the 
Jaci<son Fence Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

For opinion below, see 226 Fed. 774, C. C. A, . 

The Peerless Company, as owner of patent No. 879,965, Issued Fehniary 25, 
1908, to Vernon Hoxie for "staple forming and discharging mechanism," 
brought against the Jackson Company the usual form of Infringement suit in 
equity based on defendant's use of the supposed inf riuging device in a machine 
or loom for making wire fence. The défense was that upon the proiier con- 
struction of the claims there was no infringement, and that, if they were con- 
strued broadly enough to cover defendant's device, they were invalid. The 
District Court found with the plaintiff on thèse issues, and the Jackson Com- 
pany appeals from the interlocutor.y deere for injunction and accounting. The 
claims Involved are 2, 3, 7, 9 and 12, quoted In the margin.i 

1 Claim 2. In a staple machine, an Incaslng member havlng a flxed staple-formlng 
part, a non-rotatable plunger havlng a staple-formlng part and a staple-discharging part 
dlsposed In Intersectlng planes, the staple-formlng part, co-operating wlth the flxed sta- 
ple-torming part to (orm a staple, and a pressure block operative to eject the tormed 
staple trom said flxed part to permit It to move Into position to be engagea by the dis- 
charging part. 

Claim 3. In a staple machine, an Incaslng member, a plunger havlng a staple-Iorming 
part and a staple-discharging part dlsposed in Intersecting planes, a flxed portion witWu 
the member with which the forming part co-operates to form a staple, and a pressure block 
U-shape in cross-section which straddles said flxed portion and effects an ejectment of 
the formed staple therefrom at a predetermined point in the movement of a plunger to 
permit the staple to move into position to be disoharged. 

Claim 7. In a staple machine, an incaslng member, a portion In said member about 
which a staple is formed, forming and discharging parts operative in said member to 
simultaneously act on a section of wire (ed thereto to shape it about said portion and 
to discharge a prevlousiy tormed staple from said member, said parts being relatively 
posltioned to cause a staple to Iiave a latéral circular movement In moving from its 
forming to Its discharging position, and means for ejecting a formed staple from said 
portion when the forming and discharging parts hâve receded from their forming and 
discharging positions. 

Claim 9. In a staple machine, an incaslng member, a portion In said member about 
which a staple is formed, a tool operative in said member to form and discharge a staple, 
the forming and discharging parts thereof being relatively posltioned to cause a staple 
to bave a latéral turning movement in moving from one to the other, means (or ejecting 
a formed staple from said portion, and means for causing a staple to bave a turning 
movement as it moves by gravity from one to the other of said parts. 

Claim 12. In a staple machine, an incaslng member, a flxed staple-formlng part in 
said member, mechanism co-operating with said flxed part to form a staple and operat- 
tng to discbarge a formed staple from the member, the forming and discharging parta of 
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Botli parties are engaged in the making of wire fence, and the déviées in 
question are put to practical use for that purpose. In machines of tliis class, 
sometimes called looms, because tlie output approximates a woven fabric, tlie 
continuons strand wires, whicli will be liorizontal wlien the fence is erected, 
are spaced apart and properly fed intermittently through the machine. At 
suitable intervais, the stay wires vphich will, in final use, be vertical, are placed 
across the strand wires, and at each point of intersection a staple is driven, 
and its legs are so dlrected that it will form a tie about the intersection. At 
the moment of this opération, the Intersection of wires lies upon an anvil 
die which may be supplemented by a die connected with the staple-driving 
mechanlsm ; but we are now concerned only with the deviee which drives or 
ejects the staple out of its guidlng ways. The ejecting deviee is in the form 
of a flat blade, shaped at its forward end to fit the crown of the staple and 
forcing the latter along in its guiding slot or v.ay until the point of ejectiou 
is reached. The plane of the staple may be thought of as having two kinds of 
axes ; one a longitudinal axis parallel with the legs, located In either leg or 
anywhere between them, and the other a latéral axis at rlght angles to the 
longitudinal axis and located anywhere between the crown and the end of 
the legs. In the manipulation of the staple in its feedlng process, it may re- 
volve upon a longitudinal axis, or it may tilt upon a latéral axis. In a fence 
loom, the stay wires are horizontally disposed, as the fabric passes over 
rollers in front of the operator. It may be moving upward or to the rear or 
in any intermediate direction and, aceordùigly, the driving plunger may move 
horizontally rearward or vertically downward or on an intermediate angle. 
The plane of the driving plunger blade and its carried staple (which obviously 
must be the same) may be disposed in any desired relation to the plane of 
the fabric and to its Une of travel — ail according to the nature of the tie and 
the position and shape of the anvil die. The form shown and descrlbed in the 
patent in suit drives the staple at an angle of about 45° from the horizontal ; 
but with regard to the functions hère involved it may be considered as of the 
horizontal type. 

For rapidity of opération the fence loom has a battery of such plungers and 
anvils side by side in front of the operator, so aligned and spaoed that ail the 
ties along one stay wire are formed simultaneously, and thus, with each plunger 
stroke and the synchronous motions, the machine intermittently delivers a 
completed section of the fence. In earlier devices of this class, staples were 
formed and eonveyed to the dectlng plnnger by two methods. In the flrst 
method, the staples were manufaetured by separate machines and from them 
carried to the driving machine. From the point of éjection, an upwardly in- 
clined bar led away at right angles to the plane of éjection. The staples were 
manually placed straddling and hanging upon this, and by gravity they slld 
down upon It as a carrier, so that as the plunger blade on its rising stroke 
was lifted above the lowermost staple, that one would drop forward into the 
groove of the plunger blade and be driven by the next deseending stroke. In 
some cases, this carrier bar started toward the operator at right angles to the 
latéral axis of the driven staple, and after leading In that Une for a short 
distance, was bent in the arc of a circle, perhaps as much at 90° ; and it fol- 
lowed that the staples, sliding down along this curved bar, were caused to 
revolve upon their longitudinal axes in, order to get them parallel to the 
driving plane. In the instances where such a curved bar was used, its bendlng 
was simply matter of convenience to get the longer and projecting part of the 
feed bar where it would be most out of the way. Not only had such bars been 
so curved that the staples would revolve on their vertical axis in their travel, 
but in other cases the staples in entering upon or leaving the feed bar had 
been tllted on their latéral axis for the same purpose — to get them parallel 
with their discharging plane, so that they would easily feed into that plane. 
The other method eonsisted in feeding a continuons wire into what may be 
called the head of the driving machine, and providing therein two parallel 
plunger blades both operated simultaneously by a common driving head, and 
so arranged that the flrst would sever a section of the wire and form a staple 

said mechanism being relatlvely posltioned to cause a staple to hâve a latéral turning 
movement to move from forming to discharging positions, and non-rotatable means for 
causing a staple to tum from one position to the other after being formed. 
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with the same descending stroke by whicli the second blade was ejectlng tlie 
previously formed staple, and then that the staple so formed would be suitably 
fed to the ejecting blade. 

C. C. Linthicum, of Chicago, 111., for appellant. 
Wilbur Owen, of Toledoi, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
In this récital of the prier art, we hâve not confined ourselves to f ence- 
making machines ; but we hâve extended it, as we think it must be, to 
include ail machines that form or eject or form and eject staples. This 
is for the reason that, though the proof shows the invention was made 
by a man engaged in the fence-making business, and for the purpose 
of being used in that business, yet he deliberately sought and obtained 
a patent which contained no such limitation. He entitled his device 
"staple forming and discharging mechanism," he said that it was not 
restricted to use in connection with fences, but "may be used in any 
connection for which it may be adapted or appropriated," and his 
claims ail pertain to "a staple machine." The field of prior art must 
be at least as broad as the field of inf ringement ; and it f oUows that for 
anticipations, as well as for the sum of existing knowledge, we may 
look among machines for making or driving staples in the manufac- 
ture of boxes, or shoes, or brushes, as well as in the making of fences. 
Thèse things are not in analogous arts ; they are in the same art which 
the patentée has selected as fixing the scope of his patent. This is only 
an application of the familiar rule that whatever infringes if later, an- 
ticipâtes if earlier. 

[2] It does not follow that the peculiar problems pertaining to fence 
making hâve no bearing in deciding the existence and character of 
Hoxie's supposed invention. The same type or class of device finds 
différent environment as it has différent applications ; the application 
in one instance will présent problems that do not exist elsewhere, and 
the solution of which may be invention just because of the environ- 
ment existing in that particular field ; but the invention and the patent 
to be had therefor may properly extend to other fields in which its 
application may be worth while. We considered a somewhat analo- 
gous question in Cadillac Co. v. Austin, 225 Fed. 983, C. C. A. . 

The difficulty which Austin overcame existed in connection with the 
common use of the gear box, and, excepting for this common use, he 
might never hâve made his device, or it might not bave been of much 
practical value. He did not include the gear box as an élément of 
his claims, nor did we think that this élément could be or should be 
read in so as to save anticipation; but we thought that the practical 
situation surrounding him was of importance in considering the ques- 
tion of invention. So, in the présent case, a finding that Hoxie made 
an invention, in any sensé broad enough to support a finding of in- 
fringement, must rest on the fact that he solved a problem which, so 
far as known, was peculiar to the fence-making business, and that his 
patented device is of distinct utility for that particular use. What 
Hoxie did, as compared with the previous fence machines, was : First,. 
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to make his forming and driving devices in compact, unitary form, 
■asing a continuously f ed wire ; but this was not at ail new in the field 
of his patent. Second, he arranged his forming and driving blades in 
planes having their longitudinal axes parallel, but their latéral axes at 
an angle to each other. This had never been donc before, with the 
forming and driving blades of a compound plunger; it had only been 
donc, incidentally and without purpose, as the forming and driving 
blades happened to be located in separate machines. Third, and last, 
he provided for revolving the staple on its longitudinal axis as it passed 
from the plane of the former into the plane of the driver, and while 
f ree from control by either. This was new, except in cases where, as 
above described, the staples had been carried from the forming ma- 
chine manually and placed upon a feèd bar, where, as incidental to 
their travel, they made that révolution. Hoxie's second and third steps 
were corrélative; if one was taken, the other must be; either one may 
be considered as incidental to the other. 

[3 ] The first thought is that, instead of a useful improvement, Hoxie 
had devised a troublesome complication. It is simpler to form and 
make the staple in parallel planes, as others had done, and it would 
seem as though Hoxie's device was only for the purpose of correcting 
an initial mistake in, the direction of the wire feed; but the spécifie 
field in which he was working shows a utility not otherwise visible. 
The wire is fed into the machine lying in the same plane in which the 
staple is formed, and, in the ordinary and simpler device, this means 
that the wire must come in from the side, and the head must be wide 
enough to hold, extended at length, the section of wire which is to be 
severed and become the staple; in other words, the machine head 
must be considerably more than twice as wide as the finished staple 
is long ; if the finished staple is, e. g., to be three-f ourths of an inch long, 
the head, in order to extend both legs and provide for the crown and 
for the side walls of the head, must be two inches wide. The différ- 
ent heads of the battery must be as far apart, center to center, as 
the strand wires are placed, and it is customary to bring the lower 
strands quite close together — so close as to leave only one inch be- 
tween them. The width of the head must therefore be kept within the 
space of one inch, and it would be impossible within that width to 
form even a half-inch staple in the manner described. The depth of 
the head — that is, the distance from the front to the rear — involves no 
such limitation. It can as well be two or three inches, and so give 
ample room for the making of a staple in a plane at right angles to the 
ejecting plane and for it to be revolved, from one to the other. This 
is simple enough, when obsen^ed, but Hoxie was the first one to see 
both that it was a désirable thing to do and how to do it ; and we hâve 
no doubt that his combined thinking and acting in thèse respects 
amounted to invention above and beyond the mère détails of con- 
struction. Loom Co. v. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177; 
Diamond Co. v. Consolidated Co., 220 U. S. 428, 434, 31 Sup. Ct. 444, 
55 L. Ed. 527. 

S'nedeker's earlier machine not only tilted the staples laterally in- 
:stead oî revolving them vertically, as they moved from former to 
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driver, but — much more important — liis forming and driving mechan- 
ism were separate machines. They were mounted on the same frame, 
and, doubtless, had some timing relation ; but they were a considérable 
distance apart. If they moved in unison, it was because they happened 
to. Either could continue at work, if the other was out of order. 
They were essentially distinct. They were very likely, if not certainly, 
within the définition of a mère aggregation. Hoxie made them unitary. 
One stroke of the plunger head both f ormed and drove. One incasing 
frame included ail parts. The turning of the staple permitted the 
right-angled relation of the blades, and this relation permitted the wire 
to be fed in from another direction, and this permitted the manufac- 
ture of a narrow mesh f ence with an automatic wire f eed stapHng ma- 
chine — a resuit not attairiable fjy any existing machine of that class 
except through substantial reorganization. He did more than merely 
to bring close together two existing machines; he combined them 
into one. When we consider the whole situation, the making and driv- 
ing of Staples in a continuous wire machine and by a compound right- 
angled plunger, appears to be a joint function— not an aggregate one. 
(See discussion of aggregation in.our opinion in Gas Machinery Co. v. 
United Co., 228 Fed. 684, C. C. A. .) 

In another earlier device, the staple was turned on its longitudinal 
axis by causing the driving plunger to revolve as it descended, carry- 
ing the staple. This shows that it was not new to turn the staple on 
this axis, but, at the most, it only furnished one of the ideas which 
Hoxie adapted to bis much simpler plan. 

[4] We do not overlook the fact that the peculiar utility which his 
invention is now seen to possess, and which we hâve described, is not 
stated in so many words in his spécification; but tliere are two sufii- 
cient reasons why this omission is not important. The first is that if 
he had undertaken to state the practical, commercial benefits, and had 
omitted what afterwards proved to be the chief one, he would, never- 
theless, be entitled to hâve his patent construed with référence to that 
unspoken advantage, since the patentée is entitled to the benefit of 
every function within the scope of the claims and actually possessed 
by his mechanism, even if he does not know of it at the time of pat- 
enting. Morgan Co. v. Alliance Co. (C. C. A. 6) 176 Fed. 100, 107, 
100 C. C. A. 30; Kellogg v. Deane (C. C. A. 6), 182 Fed. 991, 998, 105 
C. C. A. 545. The second reason is that this patent does not under- 
take to name any practical advantages or benefits, save, in gênerai 
terms, "to simplify and improve upon the construction and apparatus 
of this class, whereby to enhance the practicability and commercial 
value thereof"; and no obligation rests upon the patentée to couvert 
his spécification into a trade circular. Its proper office is to describe 
the structure, and in so far as the patentée claims commercial benefits 
and advantages, he is giving unnecessary information. If it were im- 
portant, we see no reason to think that Hoxie was ignorant of the 
spécifie advantage which bas been described, viz. reducing the neces- 
sary width of the driver head. He was the superintendent of the 
factory in which machines of this class were in use. There is no ap- 
parent object in going to the trouble of making the two blades in dif- 
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ferent planes, and passing a staple f rom one plane to the other, oxcept 
the object of reducing the width of the head, and it is rather an im- 
peachment of Hoxie's intelligence to suppose he had any purpose, ex- 
cepting this, or that he did not understand substantially the doser 
spacing possibility which would resuit. Diamond Co. v. Consolidated 
Co., 220 U. S. 425, 437, 31 Sup. Ct. 444, 55 L. Ed. 527. 

Nor do we overlook the fact that neither Hoxie nor complainant 
has operated a device made in the spécifie form shown by Hoxie's 
spécification and drawing. A little later he devised another niethod of 
transforming a section of wire lying at right angles to the plane of 
éjection into a staple lying in that plane, and of this later form 
there has been large practical use by complainant. We can neither 
hold, as complainant asks us to do, that this is a use evidencing inven- 
tion, nor, as défendant asks us to do, that there has been no practical 
use and that the patent is only a paper patent, without assuming either 
that the patent does or does not cover this modified form which has 
been thus actually used; and we find no necessity in the présent case 
for going far enough to reach that question. 

We come, now, to the distinctions between the form shown in the 
patent and the form used by défendant, and to détermine whether 
either the scope of the invention, as reflected in the claims, or limita- 
tions — even perhaps unnecessary — expressly stated in the claims show 
noninfringement. The striking différence between the two devices 
flows from the fact that the patented driver is of the horizontal type 
while the defendant's is vertical; consequently, in the patented form, 
the staple, after being shaped, lies vertically, resting upon one leg, and 
is then pushed so that it falls over and lies flat upon the floor. The 
axis of révolution is horizontal and coïncident with the bottom leg. 
In defendant's device, the legs of the staple are always vertical, and 
the révolution is on a longitudinal axis midway between the legs. This 
révolution is caused by pushing the staple along while it straddles and 
rides upon a carrier leading from one blade to the other and around 
a 90° curve. To accomplish this resuit, the arc of the circle between 
the centers of the two blades, instead of being about one inch long, 
as in Hoxie, is about three inches, and the two plunger blades, instead 
of having their inner edges united, as in Hoxie, hâve thèse edges about 
one inch apart ; but both are, at their upper ends, united to and carried 
on a common head. The fact is, as claimed by défendant, that it has 
used without material change one of the old curved carrier bars for 
delivering staples to the driving plunger; but it has united with this a 
forming plunger practically intégral with the driver. The two are 
not directly united along one edge; but, like Hoxie, they form two 
fingers of one hand. Whether there is a web Connecting the fingers 
is of no functional importance. We hâve already said that this com- 
bination involved invention; and we see no inhérent reason why the 
scope of this invention should be confined to a révolution on the longi- 
tudinal axis when that axis is horizontal, rather than extend also to 
the same motion when the axis is vertical, or to staple motion result- 
ing from gravity alone rather than to motion more largely dépendent 
upon the direct action of other parts. 
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Are there, then, express limitations in the claims which differentiate 
defendant's structure? It will be noticed that in the patented form the 
chief agent in causing the staple to turn f rom one plane to the other 
is gravity. When formed, it lies on its edge, and at the right instant 
a spring-propelled yoke causes a slight push which moves ail of it later- 
ally out of the plane of the forming blade, and also causes it to fall 
over flat on its side. This spring push block has not been described 
because it is common to the old art and to the devices of both parties. 
The patent also provides a development of the forming anvil into a 
flat bar which the staple straddles as it revolves and falls, and which 
bar is along the arc of the circle followed by the center of the crown 
in its falling motion. This central curved guide assists in the révolu- 
tion in that it holds the staple from slipping back into the forming 
plane from which it has been pushed, and accurately positions the 
staple as it turns and as it lies on the floor at the end of the turn, and 
its office is, in part, though not wholly, the same as the office of the 
curved carrier bar in defendant's form. In the latter form, gravity 
plays a subordinate part in the revolving motion. In so far as the 
carrier bar is downwardly inclined, the forward travel of the staples 
along the bar is assisted by gravity ; but with each reciprocation of the 
machine there cornes a latéral push from the starting point, and ap- 
parently the staples would be delivered from one blade to the other 
nearly as well as if the bar were level and gravity eut no figure. We 
find that several of the claims not sued upon distinctly specify that 
the staple "falls by gravity from one position to the other," or has "a 
free circular falling movement from forming to discharging position," 
and it is said that defendant's staple does not hâve this motion. Claims 
2, 3, 7, and 12 contain no référence to gravity as the active force, and, 
under the familiar rule for differentiating claims, this limitation can- 
not be read into thèse four claims. 

Each claim calls for "an incasing member," and it is urged that de- 
fendant éliminâtes this élément. To take this view is to give an unduly 
strict construction. The patented device has what might be consid- 
ered an incasing member in that it has a completely inclosed, more or 
less cubical chamber, along one side of which the staple is formed, in 
the body of which it turns and along another side of which it is 
ejected; but hère, again, comparison of the claims shows that this 
chamber is not "the incasing member" to which the claims in suit ref er. 
In other claims, this chamber is expressly specified as an élément addi- 
tional to and contained in the "incasing member," and it necessarily 
follows that the incasing member is not the chamber, but is some- 
thing else. With this broader but reasonable view, the incasing mem- 
ber is the casing or framework which surrounds and contains ail the 
working parts— the machine head, which condenses into a unitary 
structure the twoi reciprocating blades, their ways, the wire cut-off, 
the space within which the staples turn, the curved guide, and the 
spring push block. In this sensé, we find the incasing chamber em- 
bodied in the defendant's device. It has a structural framework in 
which ail the working parts are held and operate; but, even if the 
claims called for a chamber containing and retaining the staple in its 
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■first, intermediate and final positions, defendant's device would re- 
spond. It has one closed side along which the staple is formed, and 
another closed side along which it is ejected. The two other sides of 
the head are only partly closed, but each is developed far enough to 
position and hold Ûie staple at each end of its turn. It follows that 
during a part of its travel along the inclined guide the staple is ex- 
posed to view, but that the incasing member should fuUy incase thèse 
two sides is of no importance, and the greater parts of thèse sides of 
the incasing member hâve no function in the patented device. The 
fair meaning of the phrase is therefore satisfied by a member which 
incases, as far as incasing has any function, and it should not be con- 
strued to refer only to a member which completely incases on ail sides. 

[5] It is next urged that unless claim 2, and similar claims, are by 
construction limited to gravity means for turning the staple, they are 
void because functional, in that they attempt to cover the mère idea of 
revolving the staple by whatsoever means it may be accomplished, and 
reliance to this efïect is had on Westinghouse v. Boyden, 170 U. S. 
537, 568, 18 Sup. Ct. 707, 42 L. Ed. 1136. If it were attempted to 
make thèse claims cover complainant's modified device, in which the 
staple is being revolved as it is being formed, there would be greater 
force in the claim that so broad a construction would make them func- 
tional; but the construction which merely makes them reach defend- 
ant's présent device is not open to that objection. The claims in suit 
clearly contemplate that there should be, first, a staple completely 
formed in one plane, then a pressure block for ejecting it from that 
plane and starting it on its way to the other, and then some means 
for guiding the staple into its final position as it is pushed or falls. 
This breadth of interprétation to the words "guiding means," not 
found in every claim, but necessarily implied in each of those in suit 
(since without such guiding means the device would not operate), does 
not extend them beyond the "convenient formula of the broadest 
equivalency of which the real invention permits," which extension we 
hâve thought was a test of whether a claim was invalid because func- 
tional. Davis Co. v. New Departure Co., 217 Fed. 775, 133 C. C. A. 
505. 

From this view it follows that claims 2, 3, 7, and 12 are infringed. 
Whether claim 9 so far implies the exclusive use of gravity for turn- 
ing the staple as to exonerate defendant's form we need not décide. 
When ail th^ claims are considered, those not sued upon, as well as 
those that are, it cannot now be important either to the injunction or 
to the accounting whether claim 9 is infringed, and we see no likeli- 
hood that any future possibly infringing structure will involve that 
question. 

The decree below will therefore be affirmed, except as to claim 9, 
which in the decree will be omitted from the enumeration of claims 
infringed. This modification will not affect the question of costs, 
which will be awarded against appellant. 
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MUNISrNG PAPEH CO., Limited, v. AMERICAN SULPHITE PULP CO. 
(Circuit Court of Appeals, Sixth Circuit. December 10, 1915.) 
No. 2649. 

1. Paîents <Ss=>328 — Validity and Infringement — Pulp-Digesteb Lining. 

The lîussell reissue patent, No. 11,282 (original No. 445,235), for a pulp- 
digester lining of cernent, was not anticlpated and discloses patentable 
irlventlon; thé construction shown being of practical utillty. Also, held 
Infringed. 

2. Pai-ents ®=>66 — Anticipation — Pbiob Patents. 

Prior patents are part of the prior art only by what they disclose on 
thelr face. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 79, 81; Dec. 
Dig. <S=566.] 

3. Patents <S=52 — Anticipation — Peiob Patent. 

Prior accidentai production of the same thlng, when the character and 
function were not recognized until the invention of the later patent, does 
not effect anticipation. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 70; Dec. Dig. 
<S=>52.] 

4. Patents ©=>66 — ^Anticipation — Peiob Patent. 

Anticipation is not disclosed by a patent drawing which Incidentally 
shows a simllar arrangement of parts, where such arrangement Is not 
essentlal to the flrst invention and was not designed, adapted, or used 
to perform the function which it performs in the second invention, and 
where tlie flrst patent contaius no suggestion of the way in which the 
resuit sought is accomplished by the second. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 79, 81 ; Dec. Dig. 

<s=ee.] 

5. Patents ®=3240 — Infbingement — Patent foe Impbovbment. 

That a patent is for a patentable improvement upon the invention of a 
prior patent has no tendency to négative infringement of the prior pat- 
ent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 379; Dec. Dig. 
<S=5240.] 

8. Patents ©=319 — Damage for Infbingement — Interest. 

When an establlshed license fee for the use of a pateuted device Is 
shown, the court may properly accept It as measuring the damages re- 
coverable from an infringer, and allow Interest thereon from the time 
the license fee should hâve been paid. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 577-586; Dec. 
Dig. <©=:5319.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

Suit in equity by the American Sulphite Pulp Company against the 
Munising Paper Company, Limited. Decree for complainant, and de- 
fendant appeals. Affirmed. 

Henry S'chreiter, of New York City, for appellant. 

A. P. Browne and F. T. Benner, both of Boston, Mass., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges. 

KNAPPEN, Circuit Judge. [ 1 ] Suit for infringement of reissued 
patent to Russell, No. 11,282, November 15, 1892, for an improvement 

^5::^For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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in digesters for manufacturing by the "sulphite process" wood pulp 
used in paper manufacture. The digester (which is usually of the 
rotary type) is a large structure frequently 50 feet in height or more, 
and bas a métal shell, usually of iron or steel, about one inch in thick- 
ness. The wood pulp to be "digested" is placed in the digester in 
small pièces and there treated with the bisulphite of lime solution un- 
der intense beat and high pressure. The acid of the bisulphite solution 
is quickly destructive of the métal shell, and it bas always been neces- 
sary to protect the latter by some acid-resisting agency. 

Mitscherlich's patent, No. 284,319, September 4, 1883, disclosed a 
lining of thin sheet lead applied to the interior surface of the shell by 
a cément of tar and pitch, and covered with a lining of brick. Reyn- 
olds' patent. No. 423,531, March 18, 1890, disclosed a lining made by 
coating the inner surface of the shell with a paste of red lead, and an 
interior structure of brick with lead joints; a "fluid chamber" being 
left between the shell and the brick structure. The spécification of 
Pierredon (French patent No. 154,589, March 31, 1883) disclosed a 
lining composed of "square blocks of stone or brick, preferably volvic 
stone [quarried lava], set in a mortar of Portland cément" so as to fill 
the joints to about half their height; the remainder of each joint being 
filled by melted lead. In ail three of thèse patents lead was relied upon 
as the acid-resisting élément. 

Russell believed that he discovered a fact unknown until demon- 
strated by him, "that a cément lining would stop the passage of the 
acid solution to the digester shell" in spite of the high température and 
steam pressure (sometimes as high as 100 pounds to the square inch). 
His spécification discloses "a continuous lining or coat * * * of 
acid-resisting material, applied in a plastic condition" upon the interior 
of the shell of the digester. He says that : 

"This lining or coating is of the nature of a cément, and may be composed of 
any material or mixture of materials which is acid-resisting and capable of 
being made plastic and adhesive to the shell of the digester, and so compact 
as to prevent the acid solution from reaching the iron shell In conséquence 
of the high steam pressure required in practice." 

He also names, as "a convenient material for the purpose," "com- 
mercial cernent, preferably Portland, made plastic with water and ap- 
plied with any suitable implement upon the interior of the digester 
shell, so as to form a continuous cover therefor," adding that "other 
cement-like materials or mixtures having similar properties or charac- 
teristics may be used, as the ordinary cernent mixtures, sand, and Port- 
land cément, sand, and tar, and the like." He disclaims (for several 
reasons) a lining "comprising a layer or coat of masonry or brickwork 
laid in cernent," saying "this feature may be entirely dispensed with 
where my improvement is adopted." He also disclaims a lining of 
sheet lead between the brick or tile lining and the digester shell. His 
disclaimer thus includes Mitscherlich and Reynolds, whose lead paste 
he considered the équivalent of Mitscherlich's sheet lead. The Pierre- 
don patent was not referred to. Russell's spécification states that it 
will be fouiid in practice that the friction of the mass of pulp within 
the digester, particularly one of the rotary pattern, is likely under some 
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circumstances to mechanically wear away his lining, which resuit may 
be remedied by setting an inner lining of tiles upon the continuous cé- 
ment lining, "the plasticity and adhesiveness of which may be utilized 
to hold the tiles in place," stating that "in many cases, however, the 
use of this inner lining of tiles will not be found necessary." The 
patent has but two claims, which we print in the margin.^ 

The appeal before us is from the decree of the District Court upon 
hearing upon pleadings and proof s, adj udging the patent valid and in- 
fringed and awarding damages to complainant. The défenses hère 
presented are, first, that the reissued patent is invalid because the origi- 
nal patent was itself invalid ; and, second, noninfringement. 

In American Sulphite Pulp Co. v. Howland Falls Pulp Co. (1897) 
80 Fed. 395, 25 C. C. A. 500, the Russell patent was passed upon by 
the Circuit Court of Appeals for the First Circuit, in an elaborate opin- 
ion by Judge Aldrich. It was there held that the first claim was in- 
tended to cover cementitioius mixtures which could be applied in a 
plastic condition and which would adhère to the outer shell and be- 
come a part of it, and so compactly form and harden under pressure 
and process of application as to prevent the acid from reaching the 
iron ; and that Russell "should not be limited to such materials in the 
class of cementitious mixtures as he had chemically and commercially 
isolated as individuals, but that his claims and description should be 
tonstrued as including al! cementitious mixtures which ordinarily 
skilled practical chemists might be expected to find as answering the 
requirements of the described conditions, or such as would naturally 
develop in the growth of the art without invention." The court con- 
cluded that Russell was the first and original inventor of the device 
of the patent, and that "the patent is valid, and protection should be 
commensurate with the invention stated in the claims and the discovery 
and process described in the spécification ; and in our view the patent 
covers homogeneous structural linings composed of adhesive, acid-re- 
sisting materials in the nature of cément, which possess the required 
qualities described in the spécification." The second claim seems im- 
pliedly, at least, to hâve been held valid. 

Upon a contested application in American Sulphite Pulp Co. v. Bur- 
gess Sulphite Fiber Co. (C. C.) 103 Fed. 975, Judge Putnam, foUowing 
the décision of the Circuit Court oi Appeals in the Howland Falls 
Case, awarded a preliminary injunction as to certain digesters there 
involved. 

In American Sulphite Pulp Co. v. De Grasse Paper Co. (1907) 157 
Fed. 660, 87 C. C. A. 260, the Russell patent was before the United 
S'tates Circuit Court of Appeals for the Second Circuit. The only dé- 
fenses there presented where a déniai that Russell was the inventor 
of the improvements described in the patent, and an allégation that the 

1 "1. The improved pulp-digester herein described, having an outer shell A 
and a continuous lining or coat B of cernent, as described, applied to the in- 
terior of the said shell, for tlie purpose set forth. 

"2. The improved pulp-digester hereln described, having an outer shell A, a 
continuous lining or coat B of cernent, substantially as described, applied to 
the inteiior of the said shell, and an Interior lining of tiles G, ail substantially 
as set forth." 
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reissue was invalid. There being no prior art before the court, the 
case was heard as if on deniurrer to the bill. The Reynolds and Mit- 
scherhch patents (referred to in the patent in suit) were tested so far 
as there disclosed as aiïecting Russell's invention. The patent was 
held on its face valid, and it was thus at least impliedly held that there 
was nothing in the MitscherUch and Reynolds patents which, as matter 
of law, precluded invention. The court, speaking through Judge Coxe, 
saw "no reason to difïer with" the Court of Appeals of the First Cir- 
cuit in its construction of the patent as contained in the two paragraplis 
we hâve already quoted. 

[2] The alleged grounds of invalidity to be considered are: First, 
that Russell was anticipated by Pierredon and others ; and, second, that 
the Russell patent discloses no invention. Défendant has, of course, 
the burden of proving anticipation by clear and convincing évidence. 
Enough has already been said to show that neither Mitscherlich nor 
Reynolds anticipated Russell, and we are cited to no other disclosures 
except Pierredon justifying spécifie mention. Pièrredon's spécifica- 
tion does not disclose a continuons lining of cernent or cementitious 
mixtures next to the digester shell. There is nothing in his claims con- 
taining such suggestion. It is obvious that it never occurred to him 
that cernent had in the slightest degree capacity to resist the digesting 
acid. True, one of the drawings accompanying the spécification, and 
referred to therein as representing "in plan and in section some of the 
assembled square blocks," shows, if we assume it was drawn to scale, 
a substantial thickness of cément between the stone blocks and the 
shell ; but it is nowhere said that the figure is drawn to scale, and the 
manifest design was only to show the assembling of the blocks. Prior 
patents are part of the prior art only by what they disclose on their 
face. Naylor v. Alsop Process Co. (C. C. A. 8th Cir.) 168 Fed. 911, 
920, 94 C. C. A. 315. Weare not justified in concluding that Pierre- 
don disclosed or intended to disclose more (as respects cément lining) 
than a "lining comprising a layer of masonry or brickwork laid in 
cément," disclaimed by Russell. Pièrredon's device is not shown to 
hâve been operative or applied to actual use. 

[3, 4] The case of Pierredon is thus not within the rule which gives 
an inventor the benefit of his complète discovery, although he may not 
hâve appreciated or known its full uses, for he made no discovery so 
far as cément lining is concerned. The case falls rather within the 
rule that prior accidentai production of the same thing, when the char- 
acter and function were not recognized until the invention of the later 
patent, does not efifect anticipation. Tilghman v. Proctor, 102 U. S. 
707, 711, 26 L. Ed. 279; Topliflf v. Toplifif, 145 U. S. 156, 161, 12 Sup. 
Ct. 825, 36 L. Ed. 658 ; Wickelman v. Dick (C. C. A. 2d Cir.) 88 Fed. 
264, 266, 31 C. C. A. 530; Canda v. Michigan Iron Co. (C. C. A. 6th 
Cir.) 124 Fed. 486, 492, 61 C. C. A. 194. And that anticipation is not 
disclosed by a drawing which incidentally shows a similar arrangement 
of parts, where such arrangement is not essential to the first invention 
and was not designed, adapted, and used to perf orm the function which 
it performs in the second invention, and where the first patent contains 
no suggestion of the way in which the resuit sought is accomplished 
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by the second inventer. Brill v. Third Ave. Railroad Co. (C. C.) 103 
Fed. 289; Gray Téléphone Co. v. Baird Co. (C. C. A. 7th Cir.) 174 
Fed. 417, 421, 98 C. C. A. 353. We think the défense of anticipation 
is not made out. 

The allégation that Russell's patent disclosed no invention is a dis- 
tinct challenge o£ the truth of his alleged discovery declared in the 
spécification that a cernent lining would stop the passage of the acid 
solution to the digester shell. The question whether a cément lining 
would in fact protect the shell f rom acid viras not litigated in the How- 
land; Falls Case for the sufficient reason that the proposition was not 
there denied ; and what we hâve said of the history of the De Grasse 
Case négatives the existence of the question there. There are several 
considérations which operate to throw on défendant a heavy burden 
with respect to the défense in question. Among thèse considérations 
are the vigorous défense presented in the Howland Falls Case, it ap- 
pearing by the statement of Judge Coxe in the De Grasse Case that 
"in the prior litigation 94 anticipatory patents, 40 prior publications 
and 57 alleged instances of prior use were set up" ; the fact of tlie al- 
leged admission in the Howland Falls Case that Russell's lining was 
acid-resisting, that is, that it would stop the passage of the acid solu- 
tion to the digester shell, which admission would seem presumably to 
be based on tangible expérience somewhere; the fact that such dé- 
fenses were omitted in the De Grasse Case ; the express testimony of 
experts in the Howland Falls Case, which the Circuit Court of Appeals 
said "abundantly shows that there exists in cementitious mixtures gen- 
erally when formed of acid-resisting materials a common hot-bisul- 
phite-resistant quality" ; the conclusion of Judge Putnam in the How- 
land Falls Case that "it is évident that in the practical judgment of a 
large portion of those who manufacture pulp with the aid of acid it 
accomplishes what the art bas been looking for" ; that when the testi- 
mony in the instant case was taken, of the 330 sulphite pulp-digesters 
in use in the United States, two-thirds were licensed under the Rus- 
sell patent. 

Upon the trial in the instant case the testimony in the Howland Falls 
Case was supplemented on both sides by considérable new testimony, 
some of it scientific, much of it devoted to actual expérience with the 
Russell linings, which expérience of course had continued for several 
years since the Howland Falls litigation. The testimony ranged from 
a déniai, on the one hand, that hydraulic cément has of itself any ap- 
préciable acid-resisting quality, including testimony, based on expéri- 
ence, that Russell's cementitious linings hâve not in fact aflforded sub- 
stantial protection to the digester shell for any considérable length of 
time, to testimony, on the other hand, sustaining Russell's claims for 
his invention, and, concretely, that his linings hâve been shown by ac- 
tual expérience to be at least acid-resisting, and that they afïord not 
only substantial but practical protection to the shell when relieved 
from the mechanical scouring efifect of the contents. The testimony 
on this subject cannot satisfactorily be reconciled, but from ail the 
évidence, scientific and nonscientific, we think the foUowing situation 
can f airly be deduced : 
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Russell had apparently an exaggerated idea of the effectiveness and 
permanency of his cementitious mixture as an acid-proof agent ; his 
views seeni to hâve been shared by many practical operators ; his mix- 
ture is not strictly acid-proof ; on the other hand, his linings of cemen- 
titious materials do possess utility and acid-resisting qualities to a sub- 
stantial degree, the extent of the protection depending largely upon 
the care and skill with which the mixture is compounded, prepared, 
and applied; the protection is not pennanent if the digesting acid is 
allowed to come into direct contact with the cernent mixture ; at the 
least the friction of the wcod material in motion and under liigh pres- 
sure wears ofï the inner surface of the lining, causing disintegration 
and mingling of lime with the mixture ; from an early period Russell's 
linings hâve been in practice protected by a facing of acid-resisting tile 
contacting with the pulp mixture; one of the problems has been to 
provide a pointing for the joints lietween the tiles which would pre- 
vent the escape ai the acid therethrough. Cément mortar was found 
ineffective; the pointings now in use are of litharge (oxide of lead) 
made plastic with glycérine, to which mixture is sometimes added Port- 
land cernent, sometimes also sand or pulverized quartz ; such pointings, 
while being to a greater extent acid-resisting, are not durable, for the 
contraction and expansion of the tiles (as well as the scouring action 
of the pulp mixture) créâtes fissures between the pointing and the tiles, 
making necessary fréquent inspection and actual repointing at intervais 
varying in expérience from two weeks to two months. Just how far 
such tile facing would be necessary to the protection of the cernent lin- 
ing from the chemical action of the acid solution, if relieved from the 
pulverizing of the cément caused by the breaking of the surface 
through the friction of the wood mass, and the conséquent disintegra- 
tion, is not clear ; perhaps the use in later years of stronger digesting 
liquor has made the linings more vulnérable. Just how long Russell's 
linings would last without the tile facing, and apart from the mechani- 
cal or scouring action referred to, cannot be accurately stated. There 
is crédible testimony that acid has been known to work through the 
joints between the tile without reaching the shell and without ap- 
parently damaging the lining — mère discoloration of the surface next 
to the tile appearing. It satisfactorily appears, however, that some of 
his cément linings, entirely unprotected by tile facing or otherwise, 
were in active use for periods of a year to a year and one-half without 
the pénétration of the acid to the shell to any extent, although there 
was appréciable wearing away of the surface of the lining, in some 
cases at least. We are satisfied that Russell's cementitious lining, as 
conceived by him, possesses practical utility and acid-resisting quali- 
ties to a substantial degree. We think it clear that Russell was the 
first to perceive that such lining had utility in the direction stated ; and 
the défense that the patent does not disclose invention is, in our judg- 
ment, not sustained. 

We fînd nothing in the prior use of cément linings in open vessels 
for heating hot acid solutions anticipating invention in the use of such 
lining in the bisulphite pulp manufacture. This feature was sufH- 
228 F.— 45 
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ciently considered by the Court of Appeals for the Second Circuit in 
the De Grasse Case. 

In our opinion the Russell patent is valid, and must be construed as 
covering broadly the continuons digester linings composed of cemen- 
titious acid-resisting mixtures applied in a plastic state to the outer 
métal shell, and adhering thereto, so as to furnish protection to the 
shell from the acid. 

We thus corne to the question of inf ringement. The construction of 
defendant's lining seems to be this: There was applied by trowels to 
the inner surface of the digester shell a continuons layer of plastic, ad- 
hering, quickly-setting cementitious material about one inch in thick- 
ness; against this layer of cementitious material there was laid a 
course of tile in the same material, the tiling being laid folio wing the 
carrying up of the cernent to a height of 18 to 24 inches; on this 
course of tile was plastered a continuons course of the same material 
of a thickness of about one-half inch to one inch (according to the dif- 
fering statements of the witnesses) ; against this second coating was 
laid a second course of tile in the same material; and so on until the 
lining was carried completely up. 

The third claim of the Panzl patent (No. 644,367, February 27, 1900) 
calls for a composition for acid-proof linings consisting of 26 per cent, 
hydraulic cément, 12 per cent, chamotte (a species of specially pure 
calcined clay), 21 per cent, of quartz, and a suitable quantity of diluted 
silicate of soda. This claim was held valid by the Circuit Court of 
Appeals for the Second Circuit in Panzl v. Battle Island Co., 138 Ped. 
48, 70 C. C. A. 474. The cementitious material used by défendant is 
made according to the formula of this claim, with the addition of 
finely crushed slag and hard pitch. (Defendant's linings are — as are 
apparently Panzl's linings universally — protected by a tile facing whose 
joints are pointed with a mixture of litharge and cément made plastic 
with glycérine, which, in the case of defendant's digesters at least, re- 
quires renewal about once in two months.) 

[5] Inf ringement is denied upon the grounds: (a) That Panzl's 
cementitious mixture is not covered by the Russell patent, but is of a 
fundamentally différent nature, involving invention over Russell and 
protected by patent ; and (b) that it is not the continuous cément lin- 
ing of the Russell patent, but is in substance a layer or coating of 
masonry or brickwork laid in cément, which construction was disclaim- 
ed by Russell in his patent. The fact that the Panzl mixture is the 
subject of valid patent is not material. Patentable différence has no 
tendency to négative infringement. As said by Judge Denison, speak- 
ing for this court in Herman v. Youngstown Car Mfg. Co., 191 Fed. 
579, 585, 112C. C. A. 185: 

"It [patentable Invention] may just as well be based upon Infringement, plus 
Improvement, and improvement may lie in addition, simplification, or vari- 
ance." 

See, also, Murray v. Détroit Spring Co. (C. C. A. 6th Cir.) 206 Fed. 
465, 467, 124 C. C. A. 371. 

The case is not within the exception suggested in the Youngstown 
Case, for the Russell patent is generic, while the Panzl patent relates 
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only to a spécifie mixture which is applicable for use in connection 
with the generic Russell patent. The considération that the Circuit 
Courts of Appeals in the Howland and De Grasse Cases liniited the 
claim to such cementitious mixtures as would naturally develop "with- 
out invention" impresses us as without force. The expression "with- 
out invention" was, in our opinion, inadvertent, for the law recognizes 
no such limitation in cases such as this. 

Disregarding proportions used, Panzl's ingrédients are plainly with- 
in the scope of the Russell patent. The fact that by the proportions 
adopted Panzl has (as claimed) caused such chemical changes to take 
place as to produce a chemically différent substance which is acid- 
proof, instead of merely acid-resisting cément, is not, in our opinion, a 
resuit so fundamentally différent as to avoid infringement, which we 
think does not dépend upon the chemical equivalency of defendant's 
mixture with that employed by plaintiff. Russell was striving to ac- 
complish that very thing. His was the broad conception that cemen- 
titious materials could be, and he thought they were by him so com- 
bined as to produce an acid-proof mixture in the sensé of resisting the 
action of the acid so far as to prevent its reaching the shell. It is by 
improving upon Russell, through ascertaining the particular ingré- 
dients to be mixed with the hydraulic cément and their exact propor- 
tions, that Panzl has succeeded as is claimed. This was invention, 
and meritorious invention, whether or not his broad claim that his 
mixture is absolutely acid-proof is well founded. But defendant's use 
of Panzl's formula for the spécifie cementitious mixture infringes (be- 
cause it employs) Russell's broader invention of a continuons lining of 
cementitious, aeid-resisting material. We are aware that a différent 
conclusion has been reached by the District Court for the Northern 
District of New York, in American Sulphite Pulp Co. v. Hinckley 
Fiber Co. (D. C.) 217 Fed. 57; but we cannot agrée with that conclu- 
sion. 

The determining question thus is whether defendant's lining, in- 
cluding, as it does, two layers of cément mixture, one of which is 
plastically applied and adhères to the shell, the two layers completely 
embracing between them the layer of tile, is in substance and spirit 
a continuons lining of cementitious material, or whether it is merely 
masonry or brickwork laid up in cernent. Pierredon not having 
anticipated Russell, because not disclosing a cementitious lining, may 
be disregarded upon the question of infringement. The thickness of 
the cément lining is important only as it affects the ultimate question 
we hâve just stated. The inventor's statement in the spécification that 
he finds in practice that "with a lining composed of sand and Portland 
cernent a layer of from three to five inches suffiees to prevent acid 
from reaching the métal shell" is not conclusive that the thickness 
mentioned is necessary. He later found in practice that much less than 
this was enough, that he had been employing too high "a factor of 
safety." The inclusion of a layer of tile between two substantial layers 
of stone-like cément may well bave the same effect as a layer of cernent 
thicker than either layer so employed, or even thicker than the aggre- 
gate of the two. The fact that the spécification of Panzl's later patent 
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(No. 744,601 — 1903) states that the cementitious lining there described 
"need not be more than one inch thick" bas some pertinency. The 
spécifie method of applying the cément lining, whether by plastering 
upon the shell or by pouring in grout between the shell and a wall of 
masonry, is not the test of infringement. We think defendant's con- 
struction is in substance and spirit the continuous lining of cemen- 
titious material upon the digester shell within the meaning of the 
Russell patent. We think this conclusion accords with the décision of 
the Circuit Court of Appeals in the De Grasse Case, and that it is in 
harmony with what, upon careful considération of Judge Putnam's 
opinion, we think was made the test of infringement in the Burgess 
Case. In our opinion infringement is established. 

[6] Plaintifï was awarded as "profits and damages" on account of 
the infringement, a sum amounting to 70 cents per cubic foot computed 
upon the contents of defendant's digester shells, with interest at the 
statutory rate from the time defendant's digesters were completed. 
The intended basis of this award was the price charged by plaintiff for 
license to use the Russell patent ; the opinion stating : 

"A license fee with Interest thereon from the time of the comisletlon of the 
defendant's pulp-digester would be a fair measure of plaintiff's profits and 
damages." 

Défendant therefore cannot complain that no inquiry into profits 
was had, for the award was in effect purely one of damages ; more- 
over, the testimony on both sides was confined to damages. The 
amount of the license fee is no greater than the ordinary Hcense fee 
charged by plaintifï (it seems to be slightly less), unless the so-called 
"Jurschina patent" was included in the priées which the court accepted 
as relating to the Russell patent. We think the record does not bear 
eut this criticism ; for although it shows that the Jurschina patent was 
included in many of the licenses, yet in others it was not, and there 
was testimony that the licensee did not, usually at least, know that any 
other patent than the Russell patent was to be in his license, and that 
the only license in fact paid for was under the Russell patent. The 
record does not convince us that the district judge was under any mis- 
apprehension in the respect stated. 

The criticism that interest should not be allowed until after the 
damages were liquidated is without merit. This is not a case of prof- 
its, and the rule relating thereto does not necessarily apply. The meas- 
ure of plaintiff's damages is the amount it has lost by defendant's fail- 
ure to buy a license when he should bave bought it. In such case it 
was at least within the court's discrétion to award interest from the 
time the license should hâve been purchased as part of the damages 
for defendant's failure to do so. Tilghman v. Proctor, 125 U. S. 136, 
143, 8 Sup. Ct. 894, 31 L. Ed. 664; Walker on Patents (4th Ed.) p. 
446, § 571. 

We are not impressed by the contention that the degree to whicla 
Russell's lining was inoperative should be considered upon the question 
of damages. In view of plaintiff's practice of selling the licenses and 
the substantial and continued market therefor, we think the court 
did not err in the assessment of damages, and that the decree of the 
District Court should be afïirmed, with costs. 
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UNION SWITCH & SIGNAL CO. T. HALL SWITCH & SIGNAL CO. 

(District Court, D. Maine. December 14, 1915.) 

No. 726. 

Patents <S=3328 — Validitt and Infringkment — Electeic Railwat Signal- 
iNG System. 

The Struble patent, No. 819,322, for an electrlc signaling System for 
use on electric railways, in view of the prior art, and especially of the 
Spang patent. No. 168,059, for an electrical railway signaling apparatus, 
does not cover a broad or generic invention, but must be limited to tlie 
spécifie construction shown. As so construed, held not iufringed. 

In Equity. Suit by the Union Switch & Signal Company against 
the Hall Switch & Signal Company. On final hearing. Decree for de- 
fendant. 

Gifford & Bull and George E. Cruse, ail of New York City, and 
Benjamin Thompson, of Portland, Me., for complainant. 

Kenyon & Kenyon and Richard Eyre, ail of New York City, and 
Thaxter & Holt, of Portland, Me., for défendant. 

HALE, District Judge. This is a suit to enjoin the infringement of 
United States letters patent 819,322, issued May 1, 1906, to Jacob B. 
Struble, for improvements in electric signaling. At the opening of the 
spécification, the character of the invention is stated as follows: 

The Invention descrlbed herein relates to certain improvements In automatlc 
electric signais for electric railways, and has for Its object the overcoming 
the danger of a signal being operated by reason of leakage of the current em- 
ployed in operatlng the cars or other forelgn current and the Improper ener- 
glzing of the signal-controlling meehanlsm by such wlld currents. 

In gênerai terms the invention consists in the employment of an alternatlng 
current in the track circuits for energlzlng the translatlng device or relay 
controlling the signal circuit, which, la controUed by neutral and polarlzed 
armatures of the track relay or relays. 

The complainant allèges infringement of claims 4, 11, 12, 13, and 15, 
namely : 

4. In a signaling System, the combination of a closed track circuit, an alter- 
natlng current supply therefor, a signal, and means to control the opération 
of said signal, said means respondlng to the absence or présence of the alter- 
natlng current in the track circuit and not respondlng to continuons or direct 
currents traversing said track circuit in its control of the signal. 

11. In a signaling System for use on railways employing an electric current 
as a motive power and the track as a retum for the electric curreut, the com- 
bination of a circuit which includes portions of both rails, an alternatlng cur- 
rent supply for such circuit, and a translatlng device responslve to the prés- 
ence or absence in It of the alternatlng current in said track circuit to control 
a signal and not responslve to the motive power current or continuons or 
direct currents in said circuit in its control of a signal. 

12. In a signaling System for use on railways employing a direct curreut 
as a motive power and the track as a return for the direct current, the com- 
bination of a circuit which includes portions of both rails, an alternatlng 
current supply for such circuit, and a translatlng device respondlng to the 
présence or absence in it of alternatlng current in said circuit in its control of a 

Qs»For other cases see same tapie & KEY-NUMBER 1q ail Key-Numbered Dlgests & iDdexes 
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signal and not responding to continuous or direct currents in said circuit in 
Its control of a signal. 

13. In a signaling System the combination of a track' circuit, a constant 
source of alternating current supply therefor, a signal, and means to control 
the opération of said signal, said means responding to the absence or prés- 
ence of the alternating current In the track circuit and not responding to 
continuous or direct currents traversing said track circuit In its control of the 
signal. 

15. In a signaling System the combination of a closed track circuit, a con- 
stant source of alternating current supply therefor, a signal and means to 
control the opération of said signal, said means responding to the absence or 
présence of the alternating current in the track circuit, and not responding to 
continuous or direct currents traversing said track circuit when the signal 
is at "danger." 

The complainant contends that, in thèse claims, Struble présents a 
generic invention; that he was the first to provide a System of elec- 
tric block signaling suitable for use on electric railroads, a System in 
which interférence between the signaling circuit and the power circuit 
was prevented, and that he did this by using a signal current différent 
from the propulsion current; that he used a direct current for oper- 
ating the car motors, and an alternating current for providing energ}' 
to the signal relays ; that nothing in the prior art discloses such in- 
vention; and that hence the claims at issue show Struble to be the 
pioneer in this field. The défendant dénies infringement, and says 
that thèse claims are invalid in view of the prior patented art, and be- 
cause they are not pertinent to anything disclosed in the drawings and 
spécification of the patent in suit ; that they are invalid, also, because 
the System disclosed by them is inherently useless and inoperative. 

1. Anticipation. The claims at issue présent a combination of five 
éléments, to wit : 

1. A rallway track divlded into blocks. 

2. A closed track circuit 

3. An alternating current supply therefor. 

4. A signal. 

5. Means responding to the absence or présence of the alternating current on 
the track circuit and not responding to continuous or direct currents travers- 
ing said track circuit in its control of the signal. 

The défendant says that this combination is found broadly in prior 
patents, and was well known in the art. It therefore becomes neces- 
sary to consider first what is disclosed in the prior patented art. In 
March, 1875, Henry W. Spang, of Reading, Pa., applied for his pat- 
ent. No. 168,059. At the outset of his spécification, he says : 

My Invention relates to that class of electrical railway signaling apparatus, 
audible or visual, or both combined, which is operated in connection wlth the 
rails of an insulated section or sections of railviray track, and in which the 
electric circuit or circuits vrhlch control the signaling apparatus can only be 
properly brought into action, and a safety signal given, when the opposite 
rails of the said insulated section or sections of track are not occupied or 
metallically connected, as by the wheels and axles of a locomotive or car. 

It consists, first, in certain novel combinations and arrangements of the 
rails of an insulated section or sections of raihvay, one or more galvanic bat- 
teries or other sources of electricity, conductors, déviées for changing, closlng, 
and breaking circuit, and one or more signaling apparatus, audible or Visual, 
or both combined, in which the safety signal is indicated by a séries of move- 
ments of signal, or séries of beU taps, or other séries of signs or sounds, or 
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by a single movement of signal, produced by, or dépendent upon, a séries o£ 
reverse currents of electricity, the whole belng so arranged that said safety 
signal can only be given when the opposite rails of said insulated section or 
sections of track are not metallically connected, as by the wheels and axles 
of a locomotive or car, or are not oecupied by means of a séries of reverse 
or opposite currents passing over the entire length of said rails, and the con- 
ductors forming the circuit or circuits which control the signaling apparatus, 
and cannot be given by a single current passing over them, thereby pre- 
venting the liability of the safety signal being given by atmospheric electricity, 
such as produces lightnlng, aurora borealls, or earth currents, or by any 
other accidentai current, and particularly when the rails of said section or 
sections are oecupied by a locomotive or car ; second, in certain novel combi- 
nations and arrangements of conductors and a galvanic battery, by which 
a séries of opposite or reverse currents will be transmltted ; tliird, in an Im- 
proved semaphoric signal apparatus. In which a Visual signal rotating or 
moving upon its center, or a shaft, In one direction, is in combination with a 
toothed wheel, an impelling escapement, and a lever which vibrâtes between 
the pôles of an electro-magnet, when said magnet is alternately charged by a 
séries of electric currents which alternately pass In opposite directions over the 
coils thereof ; fourth, in a combination and arrangement of devices by means 
of which my invention may be used for the protection of two or more adjacent 
Insulated sections of track at the same time, the combined length of said 
sections exceeding the length of rallway rails over which the current of a 
single galvanic battery can be with certainty employed for signaling purposes. 

Claim 1 présents a broad view of his invention. It is : 

1. The combination of one or more Insulated sections of rallway track, a 
main or primary battery and commutator, c"ircuit changing relay magnets, 
and local or secondary batteries, an electric signaling apparatus, and inter- 
mediate conductors between the foregoing, arranged and operated for pro- 
ducing a séries of signais in said signaling apparatus, or a single signal by a 
séries of reverse currents, substantially as described. 

The défendant contends : That Spang discloses broadly the inven- 
tive thought found in the combination of éléments in the patent in suit. 
That he introduced to the art three ideas which are now found in the 
electric railvvay signaling art, namely: (1) The employment of alter- 
nating current in the track circuit with suitable distinguishing appara- 
tus to prevent direct currents f rom clearing the signais ; (2) the intro- 
duction of a normal danger System of signaling while maintaining the 
closed track circuit idea as the means for indicating the condition of 
the block to an oncoming train ; and (3) the division of blocks into re- 
layed sections to enable longer blocks to be employed without corre- 
spondingly increasing the voltage applied to the block. The standard 
block signaling System was not new with Spang. That System shows 
the track divided into blocks by insulation in the rails, each block hav- 
ing a source of current connected across one end, and a signal con- 
trolling device connected across the other end. This makes a closed 
track circuit, short-circuited by the wheels and axles of the train when 
it enters the block, thus shunting the current from the signal con- 
trolling device, and opening a local signal actuating circuit, allowing 
the signal to go to danger by gravity. This is the substantial System 
introduced by Robinson (1874), No. 5958 reissued patent. Robinson is 
called the "father of the System." It has been known by signaling en- 
gineers as the closed track circuit System, defined to consist of "a cir- 
cuit that dépends upon the continuity of the parts and the flow of cur- 
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rent to clear a signal." While Spang did not invent the automatic 
block signal of the closed circuit type, the proofs are convincing that 
he intended to make use of a completely closed track circuit, and that 
he employed the best appliances of his time. His spécification, to 
which I hâve referred, shows that his primary thought was ta prevent 
"the liability of the saf ety signal being given by atmospheric electricity, 
such as produces lightning, aurora borealis, or earth current, or any 
other accidentai current." Such wild currents hâve been defined by 
Dr. Hering to be those that are not implicitly involved in operating. 
Dr. Robb speaks of thèse earth currents as being analogous to direct 
currents, and says that they should be treated as such. In his spécifi- 
cation, Spang speaks of the liability of interruption by contact of 
conductors with another line which is apt to give a wrong signal and 
endanger the trains of a railway upon which the apparatus is used. 
He says : 

The object, therefore, of employlng and depending upon a séries of alter- 
nately opposite or reverse curi'ents of electricity to pass orer the said pri- 
mary, or both primary and secondary circuits, aud give a séries of bell taps, 
or a séries of movements of a semaphoric signal, or both, at regular intervais, 
to indicate safety, as herelnbefore described, is to prevent the liability of a 
safety signal being given by a current or currents of atmospheric electricity, 
or a current or currents from any other source than that regularly employed 
in connection with the rails and signaling apparatus. 

Spang discloses signais ai various kinds : A bell signal ; a rotating 
dise signal ; an electric lamp signal ; and a f orm of semaphoric signal. 
It is clear, too, that he shows apparatus to control the signal, and that 
this apparatus was operated by an alternating or reverse current. His 
technical language was not the language of the later art; it bas been 
characterized as "quaint" language. He referred to the current which 
he selected as a current having reversais in direction. He produced 
this current in one of two ways: First, by his commutator so con- 
nected to a battery and track that when the commutator is rotated 
there will be rapid alternations of direction of the current in the track 
rails. He produced a current, also., by a magnéto inductor, which ap- 
pears to hâve been the alternating current dynamo of that time, this 
dynamo having a permanent magnet, instead of an electro-magnet. 

The proofs are clear, I think, that Spang provided distinguishing 
apparatus. He clearly had apparatus permitting the signal to be oper- 
ated by alternating currents traversing the circuit, and for preventing 
the signal being operated by continuons or direct currents traversing 
the track circuit. He employed the distinguishing effects of an alter- 
nating and a direct current upon a polarized armature. I think the de- 
fendant is correct in saying that : 

Spang so designed his relay that Its polarized armature would oscillate 
with the alternations of the current, and so applied the relay that only such 
oscillations would hâve any efCect upon the signal. 

Dr. Robb says that the distinguishing apparatus of Spang was the 
best apparatus of the day, and that it operated by an alternating cur- 
rent to clear a signal. He says, too, that late advancements in the art 
hâve been merely the substitutions of improved apparatus without 
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change of principle; that Spang achieved his results with mechanisms 
of the same gênerai character as those employed in the later art. Dr. 
Robb alludes, also, to the Roome patent, 558,565 (1896), and the 
Shreuder patent, 566,541 (1896), and says that each discloses an alter- 
nating current, that both used neutral relays, and that any one who 
had installed a Roome or a Shreuder system, and had met with inter- 
férence from stray direct currents, would at once think of the use of 
some sort of distinguishing apparatus. Alternating currents with dis- 
tinguishing apparatus are found to be applied to electric railway cur- 
rents in the Ûrquhart patent. No. 600,101 (1897). It is not necessary 
to refer in détail to other patents showing similar disclosures. Dr. 
Hering said that distinguishing apparatus and distinctive currents were 
the A B C of electrical engineering. In référence tOi distinctive cur- 
rents and distinguishing apparatus Mr. Waterman said that : 

Tbose facts hâve been known and widely known, known to everytiody, for so 
long as I can remember ; many, many years. 

A study of the prior patents cannot f ail to lead the court to the con- 
clusion that the distinctive current idea of means involving a distin- 
guishing apparatus in its embodiment is found long before Struble's 
invention. Spang's prevailing idea of means was the requirement that, 
in order to give a clear signal, there should be a completely closed 
track circuit, and an alternating current flowing throughout that cir- 
cuit. S'pang did not hâve an electric railway before him ; but clearly 
he was dealing with direct currents, with the same kind of currents to 
which Struble refers in the language which I hâve quoted from his 
spécification. Spang seems to me to hâve had the inventive thought 
applicable as distinctly to an electric railway as to the direct currents 
with which he was dealing, and against which he provided. And so it 
cannot be said that any new problem arose later, when one of the two 
currents disclosed was an electric railway current ; for there is no dif- 
férence in principle between superimposing an alternating current upon 
an electric railway current, and superimposing an alternating current 
upon any other direct current. The principal attack made upon the 
Spang System by the complainant is that Spang did not disclose an al- 
ways closed circuit. The closed circuit, as I hâve said, existed before 
Spang. Robinson shows it in his 1874 patent. No. 5,958 (reissue), to 
which I hâve referred. Let us see precisely what Robinson did. In 
his spécification he says ; 

The invention consists, first, In a constant electric circuit for the purpose 
of operating electric railway signais, audible or Visual ; second, In a Visual or 
semaphoric electric signal, In combinatlon with a constant metallic circuit 
coniposed in part of a rail or rails of the track ; thlrd, in an alarm or audible 
signal, In combinatlon virith a constant metallic circuit consisting in part of a 
rail or rails of the track ; fourth, in an additional or secondary circuit, in com- 
binatlon with a primary circuit eomposed in part of a rail or rails of the 
track ; flfth, In a Visual and audible signal, in combinatlon with each other^ 
and with a constant metallic circuit eomposed in part of a rail or rails of 
the track ; sixth, in an eleetro-magnet and a battery so connected to the rails 
of a section of railroad track that when connection is established between 
fsaia rails by the wheels and axles of a car, or by other superlor conductôr, 
the electric circuit is partlally changed and the signal operated through the 
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demagnetizatlon of the magnet ; seventh, In an Improved signal of very simple 
construction, whereby great ease of action is secured. 

He says, too, that a constant circuit for railway signaling purposes 
is the chief f eature of his invention ; and he defines such constant cir- 
cuit to be a circuit whose "magnet or magnets are operated or con- 
trolled without actually opening the circuit through said magnet or 
magnets." His broad idea is disclosed in claim 1 : 

The combinatlon of a constant circuit, a magnet or magnets operated or 
controlled without actually opening the circuit of said magnets, and an elec- 
tric railway signal or signais, substantially as described. 

Spang adopted a device which he regarded as an improvement 
upon Robinson, namely, that of using a closed circuit only when a 
train was approaching. His purpose was economy. For such pur- 
pose, he says, he kept "the secondary or local signaling circuit open 
when not required to be brought into action to operate the signaling 
apparatus, and thereby prevent the waste and weakening of the bat- 
teries." The necessity of economy in those early days of the art is 
shown by Dr. Robb and other experts. In order to prodiice this 
resuit, Spang's original, crude method was by means of a commutator 
operated by a signalman. His principal and practical method was : 
When it was desired that the signal should be observed by an ap- 
proaching train, he made the train automatically close the circuit. 
At other times the signal stood at danger ; a train would not proceed 
until something affirmative was donc to show the safety signal; and 
such showing could not be made until a closed circuit was established, 
and the flow of a definite kind of a current introduced into the circuit. 

The sharp contention is made by the complainant that, in order to 
anticipate Struble, the closed track circuit must be always closed. 
The défendant contends that there is no functional différence between 
the opération of the always closed track circuit and the closed track 
circuit which is opened or de-energized when not needed, and that 
there is no différence whatever, so far as relates to the idea of 
supplying distinctive currents and distinguishing apparatus, to prevent 
direct currents from interfering with the signaling. Dr. Hering 
says that the idea of a closed circuit System does not involve the 
notion that the circuit must be closed ail the time, day and night, trains 
or no trains; that there is no reason why the circuit should not be 
eut off and opened whenever there is no use for a signal. He says 
that the "constant" source referred to by Robinson, and insisted upon 
by the complainant, is a source that is constant while it is being used, 
and that it does not necessarily mean that the current is continuously 
flowing when not in use and when not required ; that an electric rail- 
way has a closed circuit, even if that particular railway shuts down 
its power house each day in the morning, and at such time opens the 
circuit. By analogy, he urges that a waterfall is a waterfall, even 
if water is artificially diverted to a pond for a part of the time ; that 
a shower bath is a shower bath, whether one starts it, either by hand, 
or by stepping upon a platform, as one approaches it; and that it 
makes no différence whether it is allowed to run ail the time, or a 
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part of the time. I asked Mr. Waterman, the expert who testi- 
fied in behalf of the complainant, to state fully the functional différ- 
ence between an always closed circuit and a circuit closed only when 
needed. He put his objection substantially upon the fact that there 
is no time but that some exigency of the traffic may arise which will 
make the need for a track circuit, not only closed, but continuously 
energized. He discusses the figure of Spang's patent, in which the 
signalman is required, and supposes that the signalman tums the 
crank and signais the train to go ahead, and goes back to his news- 
paper. The substance of his complaint of the System is that in his 
opinion the only way to guard against accident is to hâve the track 
circuit always closed; but he points out nothing definite and distinct 
which, I think, is inconsistent with the defendant's contention that 
Spang's circuit is a closed circuit, even though it is purposely opened 
when not needed for a signal. Upon carefully examining the proofs 
on this subject, I cannot believe there is any functional advantage 
in the always closed track circuit over a closed track circuit provided 
with means to eut it open until a train approaches. It clearly did not 
involve invention for Spang to take the always closed circuit which 
he had before him in the prior art, and to put upon it what he re- 
garded as the economical improvement of a circuit closed whenever 
required to be closed — if that had been ail which Spang did. It 
seems equally clear that a change from Spang's circuit to a circuit 
always closed, and always energized, was a change that any one skilled 
in the art could hâve made without involving any use of the inven- 
tive faculties. Much of the comment upon Spang's System as disclosed 
by his patent cornes from the fact that in 1875 ail the apparatus known 
to the art of railway signaling was crude. 

The complainant makes the sharp contention that Spang's patent 
was absolutely inoperative and unusable. I cannot conclude that the 
proofs sustain this contention. A working structure illustrating the 
Spang System was shown to me in the courthouse at the time of the 
hearing. Although this was subject to the attacks of learned counsel 
for the complainant as not presenting the Spang invention at ail, it 
seemed to me to présent the Spang system, and to illustrate the 
Spang patent as an operative and workable patent, as it was said to 
be by the experts on behalf of the défendant. A model also of the 
Orcutt patent was constructed and was explained to the court at 
the time of the hearing. This patent. No. 664,819, in its essential 
disclosure, is so similar to the Spang patent that I need not discuss it. 

In considering the question of anticipation, it may be helpful to 
examine the broad character of the several claims at issue, and to 
make some comparison. Claim 4 is directed to apparatus for any 
signaling system employing track circuits. Spang's inventive thought 
was directed to substantially the same end. It cannot be said that 
the éléments of an electric railway can be read into claim 4, though 
claims, not now at issue in the patent, include this élément. It seems 
clear, too, as I hâve pointed out, that even though this élément could 
be read into tlie claim, there would be no inventive thought disclosed 
in applying an old signaling system, without change, to an electric 
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railway, if such old signaling System was found to be applicable and 
useful on an electric railway. Claim 4 calls also for an alternating 
current supply for the track circuit. Spang supplied tliis alternating 
current for substantially the same purpose. I hâve already referred 
tothe signal of Spang. Claim 4 calls for means to control the opér- 
ation of the signal, said means responding to the absence or présence 
of the alternating current in the track circuit, and not responding to 
continuons or direct currents traversing said track circuit in its 
control of the signal. I hâve already called attention to the means 
employed by Spang. Spang's relay and Struble's relay are not the 
same. Struble employed two conflicting armatures, and made use of 
the open circuit principle. Spang made the clearing of the signal 
dépendent upon a vibration which could be produced only by an al- 
ternating current. Claims 11 and 12 do not describe a closed track 
circuit. The combination which is disclosed in thèse claims seems 
broadly to hâve been covered by Spang's disclosure; for, although 
thèse claims specify that the signal System is for use on electric rail- 
ways,_ this can only mean that the System is suitable for use on an 
electric railway. Upon a careful study of Spang and Orcutt, I think 
it must be found that their Systems were also suitable for use on an 
electric railway, although an electric railway in their day had not been 
thought of; for substantially the same problem was presented in 
applying an alternating current and distinguishing apparatus to the 
track of a direct current electric railway as in applying such current 
and such apparatus to any conductors carrying a direct current. 

Claim 13 does not describe a closed track circuit. It describes an 
alternating current as a constant source. It cannot be said that "con- 
stant" must necessarily hâve the meaning of a source which is always 
in use. A source which is steady in purpose is not necessarily al- 
ways in use; but even though always in use, in view of tlie prior art 
it cannot be said, as I bave already pointed out, there was any in- 
vention in this élément. Claim 15 is substantially like claim 4, ex- 
cept that it is limited to the "constant source of alternating current 
supply" for the track circuit, and the prévention of the retum of the 
signal from its danger position of indication by direct currents. 

Upon comparing the two patents, I am constrained to believe that 
Spang shows broadly and substantially the same combination which 
Struble has pointed out in the claims at issue of the patent at bar, and 
that in each élément of the combination he has used the best instru- 
mentalities of his day; just as Struble and the défendant hâve em- 
ployed the instrumentalities of a later day, without changing the broad 
principles shown in prior patents. It is undoubtedly true that great 
difficulties and dangers must be met in operating cars propelled by 
electricity on a block or section of railroad having an electric signal 
current. Thèse difficulties and dangers bave been fully presented by 
iearned counsel. But, upon a careful examination of Struble's spécifi- 
cation and claims at issue, I am constrained to find that in them Struble 
did not undertake to deal with this broad problem, and did not disclose 
to the art anything which applies a remedy. I think the principles to 
be applied to this problem had already been disclosed in prior patents. 
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The proofs are persuasive that Struble was not the first to use a signal 
current différent f rom the propulsion carrent ; that he was not the first 
to use a direct current and an alternating current; that he was not 
the first to use distinguishing apparatus ; that he was not the first to 
provide an electric block signaling system suitable for use upon elec- 
tric roads. 

After a careful study of the proofs and of the prior art, I cannot 
agrée with the complainant that the claims at issue of the patent in 
suit can be sustained as disclosing a broadly novel idea. In the light 
of the prior patents, I must décide that the claims at issue cannot be 
held to involve a generic invention. They are so broad in language 
that, in view of prior patents, they must be pronounced invalid, unless 
restricted to the spécifie construction shown in the patent. This con- 
struction consists substantially of the system set out in the spécifica- 
tion, namely, a System centering about a relay for polarized and neutral 
armatures. 

In thus restricting the scope of the patent, I am not unmindful of 
the heed that should be given to the action of the Patent Office. The 
patent was before the Patent Office in interférence with the Winsor 
patent. Without discussing the contents of the file wrapper, it is nec- 
essary to say only that in the first instance the examiner found the 
subject-matter of the interférence met by Spang and Orcutt. An ap- 
peal was taken ; the examiners in chief reversed the examiner. A dif- 
férent primary examiner then took charge of the application. This 
examiner agreed with the former examiner. Thereupon Struble took 
an appeal to the board of examiners. The board dismissed considér- 
ation of the question with the brief statement that the question had 
been reviewed on Struble's ex parte appeal, and that there were no 
new considérations to change their décision. At the same time with 
the appeal to the board, Struble filed an appeal to the Commissioner. 
The case was postponed by the Commissioner from time to time, but 
was finally heard. Before any further action was taken, the com- 
plainant got the title to the Winsor patent, and thus closed ail con- 
test. It is true that, where trained experts of the Patent Office hâve 
decided that what was donc by the patentée rose to the dignity of an 
invention, such décision carries weight with a court. Béer v. Wald- 
ridge, 100 Fed. 465, 466, 40 C. C. A. 496. In the case before me, the 
record of the Patent Ofiice, under ail the circumstances shown in the 
proofs, should clearly be given no greater moral weight than the ordi- 
nary prima facie force to which it is entitled under the patent law. 
And it is clear that Patent Office proceedings do not relieve the court 
from the duty of carefully and patiently considering ail questions of 
anticipation. 

I am aware that the patent has received from a District Court a 
construction giving it a much wider scope than I am able to give it. 
The patent has been before the court in the Second district in New 
York in 1910. Union Switch & Signal Co. v. General Ry. Signal Co. 
(C. C.) 180 Fed. 456. In the case before Judge Ray, the complainant 
in this case sued the General Railway Signal Company, charging in- 
fringement of the patent in suit before me, and another Struble pat- 
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ent. No. 819,323. A cross-suit resulted; the General Railway Signal 
Company sued the railway using complainant's apparatus, and charged 
infringement of several patents to Young. There is no need of going 
into the détails of the litigation. Judge Ray held that there was a 
generic invention, defined in the opinion as the distinctive entrent 
idea of means involving a distinguishing apparatus in its embodiment. 
This idea was held to be involved in the claims of both the two Struble 
patents then before the court; and no distinction was made between 
the two patents. They were treated as if involving the same inven- 
tion. Judge Ray does not discuss the particular structure presented 
for considération in the patent at bar. Some of his conclusions of 
fact clearly show that he had before him entirely différent proofs from 
those in the record before me. Some of his conchisions would hâve 
been obviously impossible upon the proofs presented before me relat- 
ing to the one patent upon which I am called to pass. I hâve alluded 
to his clear and able opinion, because I give it great déférence, as I 
ought. But, of course, I can be governed only by the proofs in the 
hearing before me, occupying several weeks in time. In that hearing, 
I gave the broadest scope to the issues, and hstened to the examination 
of some of the most learned and scientiiic men in the country, who tes- 
tified as experts. After careful considération, it is my duty to come 
to my own conclusions from the proofs before me. In Beach v. Hobbs 
(C. C.) 82 Fed. 916, Judge Putnam pointed out that new parties liti- 
gant are entitled to hâve facts carefully scrutinized, with a view to dé- 
termine whether such facts présent a différent case from that adjudi- 
cated in the prior litigation ; as, he says, was poirited out in Andrews 
V. Hovey, 123 U. S. 267, 8 Sup. Ct. 101, 31 L. Ed. 160, where the re- 
suit is an illustration of the necessity of securing to new défendants 
ail their rights as shown by the spécial facts exhibited by them, not- 
withstanding détermination in prior litigation with référence to the 
same subject-matter. Learned counsel for complainant urge that the 
great use of alternating current track circuits in récent years tends to 
show that invention was exercised by Struble in the patent before me. 
This argument is useful in deciding a close case of invention. In Béer 
V. Waldridge, 100 Fed. 465, 40 C. C. A. 496, Judge Wallace points out 
that, in view of authorities like Krementz v. Cottle Co., 148 U. S. 556, 
13 Sup. Ct. 719, 37 L. Ed. 558, the question whether or not a given 
improvement involves invention is one upon which judicial minds di- 
vide, sometimes even in very simple cases, and in close cases of that 
character évidence of the commercial value of the patented article may 
be often persuasive that the patent is valid. I think the case at bar is 
not such a case. It is true that after Struble's time there became great 
necessity for the application of alternating currents upon railroads. 
Dr. Robb, and other experts, refer to this fact. But the proofs do 
not tend to show great commercial success of the patent at bar; and in 
considering the questions I must, of course, look to this patent, and not 
to the gênerai utility and success which the complainant may hâve 
found in other patents. In a récent case, Cadillac Motor Car Co. v. 

Austin, 225 Fed. 933, 990, C. C. A. , the Circuit Court of Ap- 

peals for the Sixth Circuit pass upon a case where a sélection of ele- 
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ments from existing machines and putting them into a combination 
produced a new resuit from a practical and commercial aspect; and 
the court predicated invention upon tliat fact, citing Loom Co. v. Hig- 
gins, 105 U. S. 580, 26 L. Ed. 1177. A similar state of facts was 

presented in Railroad Supply Co. v. Hart Steel Co., 222 Fed. 251, 

C. C. A. . In the case before me, the proofs fail to show any prac- 
tical and commercial aspect relating to this patent which aids the court 
in coming to a conclusion. 

2. Has the défendant infringed the claims at issue of the patent in 
suit? In the specitication, the inventor says that his — 

invention consists in the employment of an alternating current in the track 
circuits for energizing the translating devlce, or relay, coutroUiug the signal 
circuit which is controlled by neutral and polarized armatures of the track 
relay, or relays. 

In the restricted scope which I hâve given the claims before me, 
the complainant must be held to the combination which Struble had 
in mind, and which can be no broader than the distinct éléments of 
his original idea of means, as shown in this patent. The complainant 
is entitled, then, to tire spécifie construction pointed out in the patent, 
namely : 

Struble's means respondlng to the absence or présence of an alternating 
current in the track circuit, and not responding to continuons or direct cur- 
rents traversing the track circuit in its control of the signal. 

Struble's achievement in this patent must be judged by the combina- 
tion he disclosed and upon which he made the relay illustrating his 
idea of means. His conception relates to what is done when a direct 
current is in the track circuit. In this patent he is not, of course, en- 
titled to any resuit which he reached in another and later patent. In 
the claims at issue of the patent at bar, his idea was to employ a 
polarized armature as an addition to the neutral armature, the ordi- 
nary relay of the signaling art; this additional pièce of apparatus, 
namely, the polarized armature, when acted upon by a direct current, 
was to perform the additional function of breaking the signal circuit 
at a second point, to compel the signal to show danger, irrespective 
of traffic conditions. The inventor's idea was to accept the effect of 
the direct current on the neutral armature, and then to make an inde- 
pendent break in the signal circuit by a direct current, acting positively 
and reversely on the polarized armature, which was so conditioned 
as to be wholly nonresponsive to an alternating current. Nothing in 
his spécification, or in the claims at issue, induces me to believe that 
Struble had, or thought he had, any inventive conception so broad 
as is attributed to him by the learned counsel for the complainant. 
From what has been said in discussing anticipation, it is clear, I think, 
that nothing in thèse claims before me teaches how to take the well- 
known System of signaling by alternating currents and to apply it to 
electric roads. As I hâve said, the principles involving this problem 
had already been taught in prior patents. Upon ail the proofs, the 
court would not be justified, I think, in giving to the claims at issue 
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in the patent at bar the broad monopoly contended for by the com- 
plainant. 

The défendant also is entitled, I think, to be protected in the dis- 
closure made in its relay. That disclosure is essentially différent from 
Struble's ; it differs somewhat from Spang's. It is built on the induc- 
tive principle. It gets no efîect from the direct current. The défend- 
ant eHminated the neutral armature, and substituted one responsive 
to alternating currents, but not responsive to direct currents. The 
defendant's combination shows means différent in principle and in 
function from that of the complainant in this patent. I must, there- 
fore, liold that the défendant does not infringe the claims at issue of 
the patent in suit. 

The case h as been an absorbing one, involving the labor for many 
weeks of eminent counsel, and of many witnesses. I found much 
interest in interrogating the experts and other witnesses, and in bring- 
ing out every possible illustration or suggestion that could aid in con- 
sidering questions of great interest. 

The complainant's bill is dismissed. 

Let a decree be presented dismissing the bill. 

Défendant recovers costs. 

Défendant to présent draft decree not later than December 22d. 
Complainant to présent corrected decree, if any, not later than Decem- 
ber 28th, at 10 o'clock a. m. Decree to be settled December 30th, at 
10 o'clock a. m. 



BYBES V. F. T. PEARCE CO. 

(District Court, D. Rhode Island. December 30, 1915.) 

Equity No. 46. 

Patents ©=3328 — Validitt and Infkingement — Design for Pencil Clip. 

Tiie Byers design patent, No. 45,102, for a design for a pen or pencil 
clip in the form of a serpent, to avoid anticipation by the prlor art, must 
be limited to the spécial configuration shown, aud, as so construed, held 
not Infringed. 

In Equity. Suit by George T. Byers against the F. T. Pearce Com- 
pany. On final hearing. Decree for défendant. 

Stephen J. Casey, of Providence, R. L, for complainant. 
Horatio E. Beîlows, of Providence, R. L, for défendant. 

BROWN, District Judge. The bill, filed January 14, 1915, charges 
infringement of design letters patent to George T. Byers, No. 45,102, 
January 6, 1914, on application of April 14, 1913, for design for hold- 
ing clip for pens and pencils. 

The drawing shows a serpent with coils surrounding a pencil, the 
tail having a peculiar twist, and the head and neck extending length- 
wise of the pencil to form the engaging end of the clip. 

The mechanical features of the clip were old. The patent to Lind- 

«Ê^oFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



BYERS V. F. T. PEAECE CO. 721 

« 

berg, No. 769,951, September, 1904, shows a pencil clip with coils of 
wire around the pencil and a longitudinal extension of the wire curved 
to form a spring arm adapted to engage a pocket. The patent to T. 
K. Felch, No. 1,021,878, April 2, 1913, apphcation of March 24, 1911, 
shows in the drawings a pencil clip with spiral coils. The engaging 
end of the clip is ornamented with scales and with a serpent's head, 
which bears some resemblance to the head of complainant's snake. 
The engaging end of the clip projects ohliquely. 

The patentée, Byers, testified that he had decorated pencils with 
snake ornaments for about 15 years, and produced in évidence a pen- 
holder ornamented with a coiled snake (Exhibit 4), which he stated 
was made in 1905. As an ornamental design for a pencil or pen it 
resembles the patented design. The head portion, as well as the body 
portion, is, however, attached close to the body of the pen, and thus 
cannot perform the mechanical function of a clip. 

The snake of this exhibit of 1905 is made from the same dies used 
to manufacture the snake from which was made by bending, the pen- 
cil clips of Complainant's Exhibits 6 and 8. 

It appears that, to adapt Byers' old snake ornament for use as a 
clip, it was bent into a somewhat différent and less artistic form, in 
order to meet the mechanical requirements of a clip. 

It is a somewhat curious fact that both the complainant and de- 
fendant made their first snake clips out of old stock snake blanks that 
were commonly used for ornamentation, being made by a die in straight 
form, and of material suitable to be bent as desired. 

The patentée, Byers, testified tliat he had used for many years his 
snake ornament bent into différent shapes. It appears, also, that the 
T. W. Lind Company, of Providence, R. I., had tnade from their snake 
die No. 932, for from 20 to 25 years, snakes in straight form, which 
they sold as ornaments, and that the first snake clips made by the 
défendant were made of such Lind snake blanks No. 932 merely by 
bending them into the proper shape to meet the mechanical require- 
ments of a pencil clip. 

So far as can be judged from the drawing of the Byers patent, and 
from complainant's exhibits of clips made by him, the only changes 
made by Byers from his stock form were the cutting off of fangs, the 
extrême longitudinal extension of the head portion, and a slight up- 
turning of the snake's head, similar to that illustrated in Felch's pat- 
ent, and a peculiar twist of the tail. 

Whether in view of the known mechanical requirements of pencil 
clips, and of the existence of stock snake ornaments suitable to be bent 
to any desired shape, and of the prior illustration of snake ornamenta- 
tion for a pencil clip by Felch, Byers can be regarded as the inventor 
of a patentable design, rather than as an adapter of an old design to 
a mechanical use, scems doubtful, in view of the opinion in Smith v. 
Whitman Saddle Co., 148 U. S. 674, 679, 13 Sup. Ct. 768, 37 L. Ed. 
606. But for the purposes of this case, giving to the patentée the ben- 
efit of the doubt, it still seems necessary to hold that his patent is lim- 
ited to the spécial configuration shown, and cannot cover broadly a 
pencil clip of snake form. 
228 F.— 46 
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In considering the question of infringement ît is important to note 
that the defendant's snake clip is of indépendant origin. It was first 
made f rom the T. W. Lind & Co. snake ornament merely by bending. 
When, however, the défendant decided to manufacture them in quan- 
tities, it had new dies made by T. W. Lind & Ce, which produced a 
snake with a much slenderer neck, though otherwise of the same form. 
This was done partly for mechanical reasons, to give the engaging end 
of the clip resiliency and thus form a better spring. It also gave a 
distinctive feature to defendant's clip — a rectangular bend of the snake 
at the engaging end of the clip. 

The defendant's brief fairly states the comparison between the By- 
ers design and the defendant's, as f ollows : 

"In the Byers design the major part of the serpent's body constltutes the 
depending or arm portion of the clip. There is but a single complète coil, and 
that is near the tail. The tall itself is upwardly extended to form a closed 
trlangular loop, which Is a niost striking feature of the design. The maxi- 
mum breadth of the snake body is at the point where the body is bent to form 
the depending arm. 

"In defendant's structure there are a plurality of coils, rather than a 
single coil, and thèse coils are in the central or body portion of the serpent, 
rather tban near the tail; furthermore, there is no terminal loop in the 
tail. In ail thèse respects defendant's design more nearly resembles that of 
Felch than it does the patented design. In defendant's design the narrowest 
portion of the serpent body is located at the point where the Byers serpent 
body is broadest, namely, where the depending arm joins the body. Not only 
Is this a distinction in appearance, but it is a distinction of méclianical im- 
portance, as the depending arm in actual practice has practically no resiliency 
unless relatively slender at that point, as testified by Wall and Lind." 

But the complainant himself gives important évidence as to the dif- 
férence between his design and defendant's. His application for the 
patent in suit was filed April 14, 1913. In April, May, or June of that 
year he made application to T. W. Lind & Co. for snake blanks. He 
testified that his object was "to get that very snake Pearce was using." 
Thereafterwards he had dies made, and closely copied defendant's de- 
sign, which he is now using. 

Thus his suit has for its object the appropriation of the defendant's 
design for himself, and the exclusion of the défendant from its use, 
rather than the protection or use of the design shown in his letters 
patent. This is practical évidence of the superiority of defendant's 
design, and of its substantial différence from complainant's. 

I am of the opinion that the défendant has established its first dé- 
fense of noninfringement. 

The défendant next contends that, if its design be held to infringe 
the Byers patent, that patent is void because of prior knowledge and 
use. 

The défendant has shown, by évidence of the most conclusive char- 
acter, that the design which it now uses, and which complainant has 
copied, was on the market for about six months previous to complain- 
ant's application date. The T. W. Lind Company, upon previous or- 
ders for the modified snake blanks, had manufactured dies and had 
delivered snake blanks to défendant by October 10, 1912. By Octo- 
ber 18, 1912, snake clips had been made and sold, and from that time 
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on they had been sold in considérable quantities, as appears not only 
from the sales book of complainant, but from the testimony of wit- 
nesses representing well-known firms who produced samples of their 
purchases. 

On April 5, 1913, a large number of pencils provided with defend- 
ant's snake clips were distributed as souvenirs at a banquet of the New 
England Manufacturing Jewelers' & Silversmiths' Association, held 
in Providence, R. I. The souvenir pencil with defendant's clip attach- 
ed was illustrated by a drawing published in a regular publication called 
"The Manufacturing Jeweler" on April 10, 1913. 

The complainant's drawing reached the Patent Office on April 14, 
1913. There is no testimony to show when it was prepared. As ap- 
pears by the file wrapper, the original pétition and power of attorney 
concluded with the words : 

"Signed at New York * * * thls 4tlu day of April, 1913. 

"George T. Byers." 

The notary public's attestation lef t the date of the oath blank ; i. e. : 
"Sworn to and subscribed before me this day of April, 1913." 

A new oath was required by the Patent OfSce. 

There is nothing in the patent record to show that Byers took any 
steps to patent his design at any time before defendant's design had 
become well advertised and well known to the trade. 

It is clear beyond question, and is expressly conceded by com- 
plainant, that the burden is cast upon him to carry back his invention 
to a date earlier than October, 1912, at which time the defendant's 
présent design was put on the market. I am also of the opinion that 
the burden rests upon the complainant to estabUsh his date of inven- 
tion as earlier than December 14, 1911; for upon hearing the oral 
testimony of Mr. D. W. Wall and Mr. Wm. G. Lind, and upon an 
examination of Defendant's Exhibit H, I am satisfied that snake clips 
were manufactured by the late Frank T. Pearce, the late Aldridge G. 
Pearce, and D. W. Wall, from the Lind blanks No. 932, and were 
attached to pencils and distributed as gifts on Christmas, 1911. Thèse 
snake clips more closely resemble the patented design than defendant's 
présent clips, in that they hâve the thick and inelastic neck. 

This testimony is criticized by complainant as resting upon the un- 
corroborated testimony of Wall, and as insufficient under the rules. 
I believe the witness, however, and his story does not in its important 
particulars lack corroboration. Mr. Lind identifies the clip of Ex- 
hibit H as made from the No. 932 blank, and testifies that Mr. Ald- 
ridge G. Pearce applied to Lind & Co. for such snake ornaments in 
the latter part of 1911 or early in 1912. The making of a few clips 
for Christmas présents, or the fumishing of a few snake blanks for 
this purpose, were transactions not in the ordinary course of commer- 
cial manufacture and sale, and the failure to produce books verify- 
ing such transactions does not seem at ail remarkable. 

That the défendant ordered the making of new dies by Lind & 
Co., difïering from the old only in the f eature of a narrower neck, cor- 
roborâtes Wall's testimony that clips were first made from Lind's old 
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Stock blanks, but were found too stiff to give the desired amount of 
spring. 

Though the complainant, Byers, had knowledge of the defendant's 
manufacture at least as early as the time of his application to Lind 
& Co. for snake blanks Hke those used by défendant — i. e., in April, 
May, or June, 1913 — ^his bill was not filed until January 14, 1915. 
Before that date both Mr. F. T. Pearce and his son, Aldridge G. 
Pearce, had died. Under the circumstances the défendant cannot 
be justly charged with any lack of diligence or failure to produce other 
corroborating witnesses to the manufacture in December, 1911. 

The complainant, Byers, produced a snake clip, Exhibit 6, which he 
says was made in the early spring' of either 1910 or 1911; that he 
went to a patent attorney by the name of Frederick Barker, No. 30 
Church Street, New York, and applied for a patent, and owing to 
the cost of the patent deferred taking it out; that he showed it to peo- 
ple in his shop and turned out quite a number. He produced also 
another sample of the same date, Exhibit 8, which he says was adapted 
for pencils. It differs from Exhibit 6 in having coils of smaller 
diameter, but was made from the same blank as Exhibit 6. Both of 
thèse exhibits are crude productions, and neither is a perfected com- 
mercial design; and it is évident that the drawing of the patent in 
suit was not made by copying either. 

No other exhibits are produced, either from his factory or from 
customers, to show his production or sale of any snake clips, except 
those of the design copied from the défendant in 1913. 

The only attempt to corroborate the complainant's testimony as 
to his production of clips like Exhibits 6 and 8 before October, 1912, 
was by the testimony of Mr. B. P. Soper, whose recollection both as 
to datés and as to the character or design of anything shown to him 
by Byers is so vague and uncertain as to bave no force as corrobora- 
tion. His testimony also tends to show that, if any attempts had 
been made by Byers to make a snake clip out of his stock blank, they 
had not been taken seriously and were abandoned. The complainant's 
proofs do not meet the requirements of the rules of law applicable 
to such cases. 

Exhibits 6 and 8 do not prove the completion of the design of the 
patent in suit at any time before the date of the application. 

Comparing defendant's clips with Complainant's Exhibits 6 and 8, 
rather than with the patent drawing, it seems impossible to hold that 
the resemblance is such as to deceive an ordinary observer, or that 
they are substantially the same in point of artistic design. 

I am of the opinion that the défendant does not infringe the patent 
in suit, and that, if the patent should be so liberally interpreted as to 
cover the defendant's design, it is void on the ground that the defend- 
ant's design of December, 1911, and also its design of October, 1912, 
now used by both complainant and défendant, are proved of earlier 
date than the design of the patent in suit 

The bill will be dismissed. 
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METAL PRODUCTS CORP. T. R. E. THORNTON CD. 

(District Court, D. Rhode Island. December 11, 1915.) 

No. 42. 

Patents ®=a328 — Validitt and Infbingement — Gem Settino. 

ïhe Dover patent, No. 795,109, for a gem setting, narrowly construed, 
as it must be to avoid anticipation in the prier art, held not inf ringed. 

In Equity. Suit by the Métal Products Corporation against the R. 
E. Thornton Company. On final hearing. Decree for défendant. 

F. Webster Cook, of Providence, R. I., and Browne & Woodworth, 
of Boston, Mass., for complainant. 

James H. Thurston, of Providence, R. L, for respondent. 

BROWN, District Judge. The bill charges infringement of letters 
patent 795,109, July 18, 1905, to George W. Dover, for gem setting. 
Claim 2 only is in suit. 

"2. The Improved gem setting lierein descrlbed, conslsting of a tubular 
body portion having at one end a concentric annular flange intégral tliere- 
with, but of an extemal diameter less than tbat of said body portion and of 
an internai diameter greater tban that of the bore of said tubular body por- 
tion." 

The spécification states that the invention relates to gem settings, 
commercially known as "box settings," in which the setting comprises 
a tubular or polygonal body portion and an annular flange extending 
peripherally from the top portion thereof , and adapted to be bent over 
to fasten a gem in position. 

The old form of box setting is illustrated in Figure 12 of the pat- 
ent drawings, and consists of a tube vi'ith its inner, upper portion 
beveled so as to form a seat for the gem. The beveling, of the tube 
reduces the thickness of the upper portion, which constitutes an an- 
nular flange, adapted to be bent over to fasten a gem into position. 
The improvement was for the purpose of adapting such box settings 
for use in grouping or clustering gems set in such box settings. The 
patentée says: 

"The reason why thèse box settings cannot be used in clusters is that If two 
or more of them are placed in contact one wlth another, and solder Is applied 
to unité such contiguous surfaces, the solder, as is well known, flows as far 
as the contiguous surfaces are in contact" 

The resuit is said to be that the flanges become soldered to each 
other and cannot be bent over to engage the gems. By making the 
tubular body portion of a diameter exceeding the diameter of the an- 
nular flange a shoulder was formed, and by this shoulder or extension 
the flanges of two gem settings were separated, and when the solder 
was applied it extended only to the tubular portions below the flanges, 
and thus the flanges were prevented from being soldered together. 

This was an improvement over a tubular setting of the type ex- 
hibited in Figure 12, in which the exterior of the flange was flush with 
the exterior of the tubular setting. 

®:=jFor other casea see same tople 6 KEY-NUMBBR In ail Key-Numbered Dlgests & Inflexes 
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The défendant has proved, however, that in the prior practical art 
there were box settings made of flat stock with a flange designed to 
be bent over to confine a gem; the outer portion of <iie body being 
at a considérable distance from the flange, so that, if one desired to 
solder thèse together in clusters there was no danger that the solder 
would unité the flanges of contiguous setting3, or prevent them from 
being bent over to confine the gems. It thus appears that the difficulty 
in soldering which Dover overcame was one peculiar to a particular 
tubular form of gem setting, in which the flange was of the same ex- 
ternal diameter as the rest of the setting. 

The defendant's setting cannot be properly described as a "tubular 
setting." It is stamped out of flat stock, the central portion of which 
is raised by stamping, and the flange is formed by punching. 

There is no évidence that defendant's settings hâve in fact ever 
been soldered together to produce cluster work, or that they are de- 
signed, sold, or used for this purpose. They are designed as individ- 
ual settings. The argument of the complainant is that they are adapt- 
ed to be clustered ; but apparently they hâve no greater adaptation for 
this purpose than any flat circular pièces — for example, two 10-cent 
pièces — for the external walls of the defendant's settings, which would 
be brought in contact in clustering, are substantially the thicl<iiess of 
the flat stock. For the purpose of soldering together, they are dises 
rather than tubular settings, like those illustrated in the Dover patent, 
which, when clustered, would hâve contiguous surfaces of considéra- 
ble extent. 

If, however, we could accept the complainant's argument that the 
body portion of the defendant's setting is tubular, rather than flat, 
with a slightly raised and perforated central portion, the resuit would 
be abundant proof of the anticipation of the claim in suit thus con- 
strued. The proof of the anticipating exhibits is of a most satisfac- 
tory character. Defendant's Exhibits G, H, J, K, h, and M clearly 
anticipate the claim, if construed so broadly as to cover the defend- 
ant's gem settings. 

Whether Dover's patent, when properly limited, exhibits patentable 
invention, it is not necessary to décide. When so limited, it is not in- 
fringed by the défendant; and, if construed broadly enough to in- 
clude the defendant's gem settings, it is void by reason of anticipation. 

The bill will be dismissed. 

A draft decree may be presented accordingly. 



BBRWIND-WHITE OOAI/ MINING CO. v. BASTERN S. S. COKP. 

(District Court, S. D. New York. January 11, 1916.) 

Receivees <g=>174 — Actions — Leave to Sue. 

Judlcial Code (Act March 3, 1911) c. 231, § 24, 36 Stat. 1091 (Comp. St. 
1913, i 991), gives the District Court jurisdictlon of ail civil causes of ad- 
miralty and maritime jurisdiction, saving to suitors in ail cases tlie right 
of a common-law remedy, where the common law is compétent to glve it. 
Section 267 (Comp. St. 1913, § 1244), provides that suits m equity shall 
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not he sustained lu any case where a plaln, adéquate, and complète rem- 
edy may be had at law. Section 66 (Comp. St. 1913, § lOiS), provides tliat 
every receiver of any property appointed by any United States court 
may be sued in respect to any act or transaction in carrying on the busi- 
ness connected with such property without leave of court, but tbat such 
suit shall be subject to the gênerai equity jurisdiction of tbe court in 
which, sucb receiver was appointed, so for as may be necessary to the 
ends of justice. Certain persons injured in a collision between a steam 
yacht and a passenger steamship obtalned leave to sue the receiver of 
the corporation ownlng the steamship, and brought suitg in whlch the re- 
ceiver answered. The owner of the yacht commenced limitation proeeed- 
ings in admiralty, and the receiver thereupon moved to modify the or- 
der giving leave to sue so as to limit the actions to sults in equity on the 
admiralty slde of the court. Held, that the court had no power to de- 
prive the plaintiffs of a trial by jury, and, even if the motion was ad- 
dressed to the discrétion of the court, it would be denied, as juries are 
pecullarly fltted to try négligence actions, and the receiver could pro- 
tect the receivership estate by filing a contingent claim In the limitation 
proceeding or taking other steps for that purpose. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. §§ 333-343; Dec. 
Dig. <®=3l74.] 

In Admiralty. Action by the Berwind-White Coal Mining Company 
against the Eastem Steamship Corporation. On motion by the receiver 
of the défendant to modify an. order giving leave for the commence- 
ment ofi actions at law against the receiver. Motion denied. 

John W. Griffin, of New York City, for the motion. 
Eidlitz & Huilse and John Delahunty, both of New York City, op- 
posed. 

MAYER, District Judge. The receiver of défendant herein seeks to 
modify an order made on September 23, 1915, giving leave to Martha 
A. Waugh and Archie E. Waugh, to commence actions at law against 
the receiver so as to limit their actions to suits in equity on the ad- 
miralty side of the court. The Waughs commenced separate actions 
at law on October 21, 1915, against joint défendants, viz., Cornélius 
K. G. Billings and Calvin Austin, as receiver of Eastem Steamship 
Corporation. The receiver filed his answer in each of the actions, but 
Billings began limitation proceedings in admiralty. The actions of the 
Waughs are for damages for négligence, and arise out of a collision 
between the steamer Bunker Hill, a passenger carrying vessel owned 
by Eastem Steamship Corporation, and the steam yacht Vanadis, 
owned by Billings. 

Judicial Code, § 24, provides, among other things, that the District 
Court shall hâve jurisdiction: 

"Third. Of ail civil causes of admiralty and maritime jurisdiction, saving 
to suitors in ail cases the right of a common-law remedy where the common 
law is compétent to give it * • • " 

And it is further provided in section 267: 

"Suits in equity shall not be sustained in any court of the United States in 
any case where a plain, adéquate, and complète remedy may be had at law." 

There can be no doubt that the common law is compétent to give 
to the Waughs the remedy which they seek, and it is equally certain 
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that plaintiffs can obtain, in their cases, a plain, adéquate, and com- 
plète remedy at law. 

0£ course, it was not necessary for the Waughs to obtain leave of 
court to bring action against the receiver, in view of section 66 of the 
Judicial Code: 

"Every receiver or manager of any property appointed by any court of the 
Tjnited States may be sued in respect of any act or transaction of his in ear- 
rylng on tlie business connected with such property, without the prevlous 
leave of the court in which such receiver or manager was appointed" 

— ^but it is now urged that the court, because of its gênerai control 
of its receivers, can and should grant this motion, référence being 
had to that part of section 66 of the Judicial Code which provides : 

"Such suit shall be subject to the gênerai equlty jurisdictlon of the court 
In which such manager or receiver was appointed so far as the same may be 
necessary to the ends of justice." 

Naturally, there may be some questions of convenience, but we 
are not dealing with questions of convenience, but with rights, and I 
find no power anywhere which will deprive the Waughs, or others 
similarly situated, of a trial by jury. 

The receiver should hâve no difficulty in safeguarding his rights by 
filing a contingent claim in the Vanadis limitation proceeding, or tak- 
ing other steps fully to protect the receivership estate ; and, if the re- 
ceiver takes the necessary steps, there is no reason to doubt that the 
court will take such course as may appropriately préserve the rights of 
ail concerned. 

Finally, if it could be successfully contended that this motion is 
addressed to the discrétion of the court, I would deny it because I think 
that juries are peculiarly fitted to try négligence actions, and my ex- 
périence is, as averages go, that they reach very sensible and just 
results. 



TAKAOS V. PHILADELPHIA & R. RT. 00. 
(District Court, S. D. New York. May 10, 1915.) 

COBPORATIONS <S=j668 FOEEIQN COEPOEATIONS ^ACTIONS — SERVICE OF PeO- 

CBSS. 

Even though a foreign corporation was doing business in New York, 
service of process in New York on a director of the corporation gave a 
fédéral court sitting in New York no jurisdictlon, where the cause of ac- 
tion arose in another state and the corporation had designated no agent 
to accept service for It. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 2603-2627 ; 
Dec. Dig. <g=»668.] 

At Law. Action by Frank Takacs against the Philadelphia & Read- 
ing Railway Company. On motion to set aside the service of the 
summons and complaint. Motion granted. 

The plaintiff allèges that at the tlme of the commencement of this action 
he was and still is a résident of the state of New York, Southern district of 
New York, and that on June 30, 1914, at Port Reading, in the state of New 
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Jersey, he was injured through the fault o£ défendant. He now àsUs for 
judgment for the damages suffered by hlm. Défendant has moved to set aside 
the service of the summons and complalnt herein. 

It appears that the summons and complalnt were served upon one George 
F. Baker, a director of the défendant Company, within the state of New York. 
As the question hère presented may arise again, the facts, as bearing upon 
defendant's business, are fully set forth for the information of counsel Inter- 
ested in cases of this character. Thèse facts, as alleged in an affldavit sub- 
mltted on behalf of défendant are as follows: 

"Défendant opérâtes movable equipment for the transportation of merchan- 
dlse from other states Into New York. Freight cars are delivered by défend- 
ant to Connecting carriers at points outside of this state, and are liauled by 
such Connecting carriers to the place of destination in this state and there- 
upon retumed to défendant. Défendant does not haul any of said cars in 
this state, and receives compensation only for such portion of the transporta- 
tion as is over defendant's llnes. 

"No part of this equipment is owned or ever was owned by défendant. 
Slnce January 5, 1897, such equipment has been in the possession of the Cen- 
tral Trust Company of New York, trustée under a deed of trust from the own- 
er thereof, with no réservation of possession to the owner, whlch trustée has, 
by lease, granted to défendant the right, personal to défendant only, to oper- 
ate said equipment, upon payment of the rentals reserved in said lease, and 
upon the contlnued opération of said equipment by défendant as a railroad 
Company. 

"Coupon tickets for the transportation of passengers, good over the defend- 
ant's Unes, are sold in New York ; but such tickets are only sold by other 
carriers, the transportation initiatlng with such other carriers, and the de- 
fendant receives compensation only for the portion of the transportation over 
Its own Unes, none of which is in New York. None of such ticket-selling 
agents are employés, or under the control, of this défendant. 

"The case is in no wlse différent from that of some railroad in California, 
transportation over whose Unes may be effected In connection with a through 
ticket, purchased at the ofBce of the Pennsylvania Railroad Company, or any 
other large trunk road having an office in New York. 

"The défendant has agents in this state, employed to request shlppers of 
merchandlse to send freight, part of the transportation of which would be 
over the defendant's Unes. The contracts made by said agents are forward- 
ed to defendant's main office in PMladelphia for acceptance and approval. 

"None of said sollciting agents bave offices in the city of New York, nor has 
the défendant any office whatever for the conduct of its railroad business in 
the city or state of New York. 

"This cause of action is in favor of an alleged résident of the state of New- 
York, who upon information and bellef Is an allen and a Hungarian, against 
the défendant, which is a foreign corporation organized under and tjy virtue 
of the laws of the state of Pennsylvania, for a tort alleged to hâve been com- 
mitted at Port Reading, N. J. 

"The summons and complalnt herein were served upon George F. Baker at 
No. 2 Wall Street, New York City, on April 13, 1915. Said Baker is neither 
the président, vice président, treasurer, assistant treasurer, secretary, or as- 
sistant secretary of the défendant, nor is he an officer perforinlng correspond- 
ing f unctions under any other nama 

"The défendant has no designated agent upon whom process can be served 
within the state of New York, pursuant to the General Corporation Law, nor 
has It ever had one. 

"The défendant has no property wlthtn thls state, nor did this cause of ac- 
tion, which is transltory, being for personal injuries, arise wlthln thls state. 
Said George F. Baker, at the tlme of such service, was a director of the de- 
fendant and resided in thls state. He had no connection with the business 
or opération of the défendant company or its raUway, except that he attends 
dlrectors' meetings in the state of Pennsylvania." 

Pierre M. Brown, o£ New York City, for the motion. 
Léon Sanders, of New York City, opposed. 
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MAYER, District Judge (after stating the facts as above). If it be 
assumed (for it need not now be decided) that the défendant was doing 
business within the state of New York at the times referred to in the 
complaint (and this is doubtful), nevertheless this case clearly falls 
within the principle laid down in Simon v. Southern Railway Co., 
236 U. S. 115, 35 Sup. Ct. 255, 59 L. Ed. 492. 

The récent opinion of Judge Learned Hand in Smolik v. Philadel- 
phia & Reading Coal & Iron Co., and Tobias v. Same, 222 Fed. 148, 
related to a case wherein the défendant liad designated an agent to 
accept service as provided in section 16 of the General Corporation 
Law of the State of New York (Consol. Eaws, c. 23), and in section 
432 of the New York Code of Civil Procédure. But in the case at 
bar the défendant has not designated any such agent. The Simon 
Case, supra, in my opinion, disposes of the question so decisively that 
no further discussion is necessary. 

Motion granted. 



JOHNSON & HIGGINS v. HARPEE TRANSP. CO. 
(District Court, D. Massachusetts. April 13, 1915.) 

1. Insukance ®=j103 — Beokbbs — Performance of Contract — Delat — Be- 

sp0n8ibilitt. 

An insuranoe broker, wlio by agreement with défendant was to bave the 
placing of Insurance on defendant's fleet of steamers for two years, 
was not responsible for any delay In taking steps to procure such In- 
surance prior to the date on whieh défendant furuished It with instruc- 
tions as to the number, amount, and fonns of policies. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 130; Dec. 
Dig. <S:»103.] 

2. Insurance <S=»103 — Brokers — Performance of Contract — Dutiks of 

Agent. 

Where défendant agreed that plaintifC, an insuranoe broker, should 
hâve the placing of Insurance on defendant's fleet of steamers for two 
years at rates to be approved by défendant before final acceptance, It 
devolved upon plaintiff to get and submit rates from underwriters, this 
belng the usual course of business, and défendant was not required to 
Indlcate the rates which It would approve. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 130; Dec. 
Dig. <S=5l03.] 

S. Insurance ®=>102 — Brokers — Performance of Contract — Waiveb of 
Bbeach. 

Where, under a contract, plalntifC, an Insurance broker, was to hâve the 
placing of Insurance on defendant's fleet of steamers for two years at rates 
to be approved by défendant before final acceptance, and a dispute a rose 
as to whether it was plaintiff s place to procure and submit offers from 
underwriters, or defendant's duty to indlcate rates which it would ap- 
prove, but défendant reeeded from Its position, Indicated the rates which 
it would approve, and directed plaintiff to secure the Insurance at once, it 
thereby recognized the contract as still existing, and walved any failure of 
plalntifC to proceed to get and submit rates. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. <S='102.] 

4. Insuranoe (§=3106 — Brokers — Performance of Contract — Termination. 

Défendant agreed that plaintiff, Insurance broker, should hâve the 
placing of Insurance on defendant's fleet of steamers for two years at 
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rates to be approved by défendant before final acceptance. The flrst of 
def endant's 1911 policies ran out on August 21st, and under an agreement 
with a trust Company holding title to the vessels had to be renevved 30 
days before that date. Défendant did not furnish plaintlfE instructions as 
to the number, amount, and forms of policies until July 26th, when it 
directed plaintiff to secure the Insurance at once. The amount of in- 
surance required was large, and both parties knew that part of it would 
probably be obtained in London, and that considérable time would be 
required to secure it upon the most advantageous terms. On August Ist, 
two nonbusiness days in England having intervened In the meantime, 
defendant's directors had an interview with plaintlff's représentative, In 
which he gave them to understand that he was endeavoring to obtain the 
Insurance at the rate whlch défendant had approved, but stated that he 
doubted whether he would be able to do so at the approved rates. De- 
fendant immediately notifled plaintiff that it was no longer authorlzed to 
act, and thereupon procured Insurance through other persons. On August 
6th plaintiff ofCered to défendant cover notes covering ail the Insurance at 
the specified rate. Held, that défendant had no right to termlnate the 
contract, and its action in doing so constituted a breach of the entire con- 
tract. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. <®=»106.] 

5. INSUEANCE ®=»96 — ^AGENCY FOB INSURED CONTEACTS REQUISITES AND SUr- 

nCIENCT. 

Défendant wrote an Insurance broker, referring to a résolution of its 
board of directors authorizlng a contract wlth the broker for the placing 
of Insurance on defendant's fleet of steamers for two years at rates to be 
approved by the board of directors before final acceptance, and stating 
that "we herewith enter into a contract with you for the Insurance cover- 
ing said fleet as per the terms of said resolution." The broker acknowl- 
edged the letter, and stated that In good time it would take up the matter 
of renewals, and see that they were arranged at the lowest possible rate, 
and upon the most favorable terms procurable. Held, that this constitut- 
ed a contract between the parties. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 126; Dec. 
Dig. (®=î96.] 

6. Insueance (g=96 — Beokebs — Conteact of Agenct — Consideeation. 

Défendant was indebted to plaintiff, an Insurance broker, who was 
pressing for payment. Plaintiff offered to grant an extension of crédit if 
défendant would give it its Insurance business for three years, and In 
the early part of 1912 an agreement was reached that plaintiff Bhould 
hâve the placing of Insurance on defendant's steamers for two years. The 
du ration of the extension to be granted was not very exactly stated, but 
both parties understood that défendant was to make payment as fast as 
it reasonably could from Its receipts as they came In, and that the account 
should in any event be paid In full on or about July 1, 1912. Held, that 
under the law of New York, where the contract was made, the forbear- 
ance to sue or press for payment and plaintiff'8 agreement to act for de- 
fendant In placing the Insurance for the two ensulng years constituted a 
suflîcient considération for defendant's agreement that plaintiff should 
hâve the placing of such Insurance, as In that state forbearance to bring 
a suit which a party is on the point of Instituting, and a promise, express 
or implled, to give further time, are sufflcient considérations to support a 
promise by the other party, though there is no definite agreement as to the 
length of the time for whlch the forbearance should continue. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 126; Dec. Dig. 
<S=396.] 

7. Fbauds, Statute of ®=945 — Ageeements Not to be Peefoembd Within 

One Yeak. 

Plaintiff was an Insurance broker, and had placed Insurance on de- 
fendant's fleet of steamers in 1911, expiring In 1912. In the early part 
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of 1912, défendant agreed that plaintiff should hâve the plaeing of Its In- 
surance for the next two years at rates to be approved by it. Défend- 
ant bioke the contract, and plalntifC brought suit. In the contract, the 
déclaration, and the correspondence between the parties there appeared 
such expressions as "place Insurance for the next two years," "act as 
your brokers," "handling this Insurance for the next two years," "appolnt- 
ing us as your Insurance représentatives for at least two renewals of your 
current poUcles," "to handle the Insurance on your fleet for at least 
two renewals, commenclng 1912," and "to place Insurance on the dé- 
fendants fleet for two years." It appeared that it would hâve been 
possible to go Into the market within one year from the date of the con- 
tract and procure, not only renewals of thë policles then in force, hut 
future renewals to foUow the policles wrltten in 1912 ; but this would 
hâve been an unusual transaction, which could not hâve been put through 
upon terras advantageous to défendant, and would hâve iuvolved élé- 
ments of uncertainty, as wlth respect to vessels lost durlng the first year, 
and would hâve subjected défendant to liabiUty for two years' premium, 
Instead of one. Held, that it was not contemplated that défendant 
should be put to thèse disadvantages, and it was intended that the rela- 
tions existing with respect to the 1911 Insurance should be contlnued, and 
that the future business should be done in the usual way, and hence the 
contract was not one whlch, accordlng to the reasonable interprétation 
of its terms, could be perfornied within a year, and was wlthln the statute 
of frauds. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §§ C7, 68, 
70, 71 ; Dec. Dig. <S=:j45.] 

8. Feauds, Statute of <®=ï118 — Sufficiency of Mémorandum — Correspond- 

ence. 

The entlre correspondence between parties, resulting in a contract be- 
tween them, may be resorted to in determinlng whether there Is a sufll- 
clent mémorandum in writing to satisfy the New York statute of frauds. 

[Ed. Note.— For other cases, see Frauds, Statute of, Cent. Dig. §§ 199, 
262-265 ; Dec. Dig. <S=>118.] 

9. Frauds, Statute of ©sslOS — Suftioiency of Mémorandum — Statement of 

Considération. 

PlaintlfC was an Insurance broker, and had placed Insurance on defend- 
ant's fleet of steamers in 1911, for which défendant was Indebted to It, and 
was pressing for payment. On November 10, 1911, défendant wrote plain- 
tiff, requesting an extension of crédit, and suggestlng dates for the post- 
poned payments. On November 18th plaintiff replied, decllnlng to grant 
the extensions as matters then stood, but statlng that, if they could hâve 
an understanding that they would act as defendant's brokers for three 
years, plaintifC's finance committee would probably be willlng to extend 
crédit on the conditions therein stated as to dates of payment. The letter 
also suggested that the consent of a trust company holding tltle to the ves- 
sels would hâve to be obtalned, provlded that collections for losses should 
be held agalnst the premium accounts, and stated that this arrangement 
would not apply to any future premiums. On December 18th défendant 
wrote plaintiff, ref erring to an oral restatement of the position outlined in 
plaintifC's letter, except as to the dates and amounts of payment and sums 
which might be received for losses, and Includlng also arrangements as 
to the premiums on 1912 policles, and stating that they were in accord 
with this position, and were golng to get the approval of defendant's 
dlrectors to the making of a contract for the handling of the Insurance for 
the next two years. On December SOth plaintiff wrote défendant that 
they had defendant's téléphone message to the effect that défendant was 
prepared to negotiate a contract along the Unes suggested in the letter of 
November ISth. On January 12th defendant's directors adopted a resolu- 
tion to make a contract authorlzing plaintiff to place the Insurance for 
two years at rates to be approved by the board of directors. On January 
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17th plaintlfC wrote défendant, referrlng to Its letter of November ISth, 
and to the vote of the directors, and suggesting dates of payment, and, 
tliough défendant replied In wrlting, It did not controvert the statements 
therein, or in the letter of December 30th. On March 8th défendant wrote 
plalntiffl, quoting the resolution of its directors, and stating that "we 
herewlth enter into a coutract with you for the Insurance covering said 
fleet as per the terms of said resolution," and on March llth plaintiff re- 
plied, acknowledging receipt of such letter, and stating that in good tlme 
they would take up the matter of renewals. Beld, that plaiutifll's for- 
bearance to sue or press for payment, and its agreement to act for de- 
fendant, constituting the considération for defendant's agreement, suffi- 
ciently appeared in the oorrespondence, and there was therefore a suffi- 
clent mémorandum in wrlting to bind détendant. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 214r- 
221; Dec. Dlg. <S=10S.] 

10. Fkauds, Statute of <S=»129 — Sufitcienct of Memoeanduai — Statement 
of considekation. 

Where part of the considération for defendant's agreement that an In- 
surance broker should hâve the placing of Insurance on defendant's steam- 
ers for two years was the broker's forbearace to sue or press for pay- 
ment of an indebtedness, and pending the negotiations resultlng in the 
contract the broker did forbear to sue or press for payment, the consid- 
ération for defendant's promise was to that extent received by défend- 
ant before the contract was comi)leted, and the contract was to that ex- 
tent executed, and in so far as defendant's promise was given In ex- 
change for a présent executed considération the statute of frauds did not 
apply. 

[Ed. Note.— For other cases, see Frauds, Statute of. Cent. Dlg. §§ 287- 
292, 303, 306-308, 310-312, 314, 318-320, 322, 323, 325, 326; Dec. Dig. 
<g=>129.] 

IL Insurance <S=»105 — Dtjties or Agent — Fidelity. 

PlaintlfC was an Insurance broker, and had placed Insurance on defend- 
ant's fleet of steamers in 1911, and in the early part of 1912 an agreement 
was reached that it should hâve the placing of such Insurance for the 
next two years. It acted merely as a middleman, and défendant knew 
this, and knew that plaintifl! was to receive compensation from the under- 
writers for its services, and the agreement was entered into on that 
footing, and was intended to continue the arrangement which had existed 
as to the 1911 Insurance. Held that, whlle plaintifC to the extent which it 
had agreed to act for défendant was bound to act falthfuUy, its right to 
commissions was not defeated by the faet that in its efCort to brlng the 
parties together it advised défendant to ralse its prlce, and the under- 
writers to lower theirs, at the same time glving each party to under- 
stand that it was doing ail it could to secure the most favorable terms for 
such parties ; it not appearlng that this interfered wlth its undertaking, 
constituting part of the contract, to see that the Insurance was procured 
at the lowest possible rate, and on the most favorable terms procurable. 
[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 131; Dec. 
Dig. <S=>105.] 

12. Insurance ®=9l06 — ^Agents — Beeach of Contract — Tebmination or Au- 

THOEITT. 

Défendant authorized an Insurance broker to place Insurance on its fleet 
of steamers for two years, but without giving sufiiclent tlme to place the 
Insurance after fumishlng the necessary instructions, its directors adopted 
a resolution terminating the contract, and notifled the broker that it was 
no longer authorized to act, and thereupon procured the Insurance for the 
flrst of the two years through another broker. Seld, that the broker 
was entitled to treat this as a termination of the entire contract, and ta 
hâve its damages assessed accordingly. 

[Ed. Note. — For other cases, see Insurance, Dec Dlg. <g=106.] 

^jssFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexe» 
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13. Damages ®=a23 — Bbeach or Contbact — Damages Eecoveeabi,!!. 

The damages recoveraWe for the breach of a contract are such as are 
withln the contemplation of the parties as the proximate, natural, and 
probable conséquences of a breach of the contract, and such as will put the 
plaintiff in as good a position as nearly as possible as it would hâve been 
in but for the breach. 

[Ed. Note. — For other cases, see Damages, Cent. Dlg. §§ 58, 62; Dec. 
Dig. <s=»23.] 

14. Damages ig=>24 — Breach of Contract — Damages Rboovebable. 

Damages which are remote, conjectural, or purely spéculative are not 
recoverable for the breach of a contract; but it is not necessary that 
fhey should be computable wlth mathematical accuracy, and the fact 
that they may be to some estent contingent, and not capable of being 
accurately determined, does not prevent recovery. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 65-67; Dec. 
Dig. <®=324.] 

16. Insurance ®=»106 — Contract of Agency — Bbeach — Damages Becover- 

ABLE. 

Défendant agreed that plaintiff, an Insurance broker, should hâve the 
placing of Insurance on its fleet of steamers for two years at rates to be 
approved by défendant before final acceptance. Without givlng plaintiff 
sufficient time to place the Insurance, it terminated the contract and 
placed the Insurance through another broker. A few days later plaintiff 
offered to défendant cover notes covering ail the Insurance for the flrst 
of the two years at the rate which défendant had approved, on which 
its commissions would hâve amounted to $8,453.94. Held, that thèse com- 
missions were recoverable as damages for defendant's breach of the con- 
tract. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. <g=>106.] 

16. Insurance <g=>106 — Contract of Agency — Breach — Damages Recover- 
able. 

Both parties having evidently contemplated that the slze of defendant's 
fleet, the rates of Insurance, and the amount and kind of insurance would 
be substantially unchanged for both years, and plaintiff! having been able 
to meet the rates approved by défendant for the first of the two years, the 
commissions which plaintiff would hâve earned on the Insurance for the 
second year, less expenses incident to the placing of the Insurance, were 
not too remote, contingent, or uncertaln, and were recoverable for the 
breach. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig, <S=î106.] 

At Law. Action by Johnson & Higgins, a corporation, against the 
Harper Transportation Company. Judgment for plaintiff. 

Warner, Warner & Stackpole, of Boston, Mass., for plaintiff. 
Stimson, Stockton, Livermore & Palmer and Goodwin, Procter & 
Ballantine, ail of Boston, Mass., for défendant. 

MORTON, District Judge. This is an action at law to recover for 
an alleged breach of contract by the défendant to employ the plaintiff 
as its insurance broker or représentative. A jury was waived and the 
case was tried before me upon fact and law. 

The défendant operated a fleet of steamers and barges employed in 
coastwise transportation on the Atlantic coast. The plaintiff is a cor- 
poration engaged in the business of a broker in marine insurance. It 
had placed for the défendant during the early or middle part of the 

^=jFor other cases see sama topio & KBY-NUMBER in ail Key-Numbered Digests & Inûexes 
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year 1911 a large amount of insurance on the vessels composing the 
defendant's fleet. The défendant did not pay promptly the premiums 
due on this insurance, and in November, 1911, appears to hâve been in- 
debted therefor in the sum of more than $100,000, due in part to the 
plaintiff for premiums paid by it to the underwriters on the defendant's 
account, and in part to the underwriters with whom the insurance had 
been placed by the plaintiff. At that time the plaintiff began to press 
the défendant, both orally and by letters, for payment of this account. 
The défendant was unable to make payment, and by letter to the plain- 
tiff dated November 10, 1911, requested extensions of crédit running 
about a year. The plaintiff declined to accède to this request, but sug- 
gested, in a letter bearing date of November 18, 1911, that if it could 
be sure of the defendant's insurance business for three years it would 
consider an extension of crédit. Both parties understood at this time 
that, if a satisfactory arrangement was not reached between them, the 
plaintiff was likely to proceed at once to enforce payment of its over- 
due account, something which the défendant greatly desired to avoid. 
The défendant informed the plaintiff that it was prepared to agrée in 
principle to the suggestions made to it in the plaintiff's letter of No- 
vember 18, 1911, the exact détails of the arrangement being left open; 
and, relying upon this assurance, the plaintiff took no steps at that 
time to enforce payment of its demand. There were several conferr 
ences between the parties. Finally they agreed that the plaintiff should 
hâve the defendant's marine insurance business for two more years, 
subject to the latter's approval as to rates, should forbear immédiate 
suit and pressure, should pay to the underwriters on the defendant's 
account the balance of the 1911 premiums, and should grant to the de- 
fendant an extension of crédit. The duration of the extension was not 
very exactly stated at the time when the agreement was entered into. 
Both parties then understood that the défendant was to make payments 
as fast as it reasonably could from its receipts as they came in, that 
dates and amounts of future payments should be settled later, and 
that the account should, in any event, be paid in full by July 1, 1912, 
or thereabouts. Substantial payments on account were made by the 
défendant to the plaintiff between November 18 and January 12, 1912 ; 
and the resuit of the arrangement finally agreed upon was not substan- 
tially différent in the forbearance part of it from the proposai in the 
plaintiff's letter of November 18. 

By January 12, 1912, the parties had reached a satisfactory under- 
standing as above stated, and on that date the defendant's directors 
passed the foUowing vote : 

"Resolved, that a contract be entered into with Messrs. Johnson & Higgins 
authorizing them to place insurance on the fleet of the Harper Transporta- 
tion Company for the next two years, commencing on or about Oetober 1, 1912, 
at rates to be approved by the board of directors of the Harper Transporta- 
tion Company before final acceptance." 

The plaintiff was within a few days notifîed orally of this resolution. 
Thereafter both parties understood that a contract as above stated was 
in force between them. 
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Âbout the Ist of March, 1912, the plaintiff called the defendant's 
attention to the fact that there was noûiing in writing confirming the 
oral understanding, and requested that the matter be put into writing. 
In conséquence of this the défendant wrote to the plaintifï, on March 
8, 1912,asfollows: 

"Pursuant to the foUowing resolution passed on January 12, 1912, as fol- 
lows: 

"Resolved, tbat a contract be entered into witti Messrs. Johnson & Higglns 
authorizing them to place Insurance on the iieet of the Harper Transporta- 
tion Company for the next two years, commencing on or about October 1, 
1912, at rates to be approved by the board of directors of the Harper Trans- 
portation Company before final acceptance" — we herewith enter into a con- 
tract with you for the Insurance covering said fleet as per the terms of said 
resolution. 

"Very truly yours." 

To which the plaintifï replied on March 11, 1912, as foUows: 

"Dear Sir: We hâve your favor of the 8th iuclosing copy of resolution 
passed at your January 12tli meeting and also note your confirmation of the 
contract with us to handle the Insurance on your tleet for at least two renew- 
als, commencing 1912. This we hâve placed on file and in good time will take 
up the matter of renewals and will see that they are arrauged at the lowest 
possible rate and upon the most favorable terms securable." 

It is thèse two letters, in connection with the correspondence more 
particuarly referred to hereafter, which are relied upon by the plain- 
tiff as constituting a mémorandum in writing of the contract, upon 
whicli recovery is sought in this action. 

[1] The first of the 1911 poHcies ran out on August 21, 1912, and 
by the terms of the agreement between the défendant and the Trust 
Company holding title to the vessels had to be renewed at least 30 
days before that date. In June of that year the plaintifï called the 
defendant's attention to the impending expirations and requested defi- 
nite instructions as to the amount and character of the insurance de- 
sired for the coming year. There were interviews between the par- 
ties upon this subject. The plaintiff wrote, on July 15, 1912, both to 
the président and treasurer of the défendant, saying, in substance, that 
the matter of renewals required immédiate attention, and that it had 
not yet received definite instructions for placing the insurance. It is 
clear that the plaintiff was entitled to hâve such instructions, and that 
the delay up to this point, at least, was the fault of the défendant. In- 
structions as to the number, amount, forms of policies, etc., were given 
to the plaintiff on or about July 26, 1912. 

By the terms of the contract the défendant reserved the right to ap- 
prove the rates at which the insurance was to be placed by the plain- 
tiff. A dispute arose between the parties as to whether, according to 
the contract, it was the business of the plaintiff to procure and submit 
offers from underwriters of rates on the required insurance for ap- 
proval by the défendant, or of the défendant to indicate rates which it 
would approve. The rates on marine insurance in large amounts are 
not uniform, and are reached by bargaining between the underwriters, 
the broker, and the insured in each particular case. The plaintiff's ob- 
jection to the method proposed by the défendant was not so much that 
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it violated the contract, as that it was inexpedient, because the plaintiff 
thought that the trading could be more advantageously done on the de- 
fendant's behalf by proposing a low rate to the underwriters and work- 
ing up with them. The plaintiff did net definitely refuse to do as re- 
quested, and the parties continued to argue about the matter. 

[2, 3] By the strict ternis of the contract, I think the usual course 
of business was to be followed, and that it devolved upon the plaintiff 
to get and submit rates from the underwriters; but, in view of the de- 
fendant's omission to give definite instructions as to the Insurance, and 
upon ail the circumstances shown, I do not think that the plaintiiï's 
failure to get and submit rates constituted a breach of the contract. 
On July 26th the défendant, having in the meantime procured an ofîer 
of insurance from anothor broker, receded from its position, named to 
the plaintiff rates which it would approve, and directed the plaintiff 
to secure the insurance at once. This was a récognition by the de- 
fendant of the contract as still existing. If there had been a breach of 
it by the plaintiff. it was at that time waived bv the défendant. Forbes 
V. Applevard, 181 Mass. 354, 63 N. E. 894 ^So. Pacific Co. v. Fore 
River Co. (C. C. A. Ist Circuit) 219 Fed. 378, 384, 385, 135 C. C. A. 
120. 

[4] The amount of insurance required was large. Both parties 
knew that part of it would probably be obtained in London, and that 
considérable time would be required to secure it upon the most ad- 
vantageous terms. The plaintiff promptly started to do so. Six days 
later, on August 1, 1912, two nonbnsiness days in England having in- 
tervened, the défendant notified the plaintiff that it was no lont^er au- 
thorized to act in the matter, and arranged to procure the insurance 
through other persons, who dealt, in part at least, with underwriters 
who had been approached by the plaintiff. The causes assigned by the 
défendant in the vote of its board of directors for terminating the con- 
tract were that the plaintiff had not placed the insurance and had not 
"made any proposition" regarding it Prior to the revocation of the 
plaintifî's authority to act for it, the defendant's directors had an in- 
terview with the plaintiff 's représentative on August Ist, at which the 
latter said, in substance, that he was working on the matter and hoped 
to place the insurance, although he doubted whether he would be able 
to do so at the rates which the défendant had approved. He gave the 
defendant's directors clearly to understand that the plaintiff was at 
that time endeavoring to obtain the insurance at the approved rate and 
might or might not be successful. The défendant, immediately after 
this interview, on the same day, passed the vote last referred to and 
closed with the other broker, whose ofîer was then before it. The 
time between July 26th and August Ist was wholly insufficient for the 
placing of the insurance in ciuestion. The défendant had no right to 
terminate the contract as it did, and its action in doing so constituted 
a breach of the entire contract. 

I see no reason to doubt that the plaintiff would hâve been able to 

get the insurance on as favorable terms as the other broker secured. 

and could hâve placed it, if left free to do so. Under date of August 

6, 1912, it offered to the défendant cover notes covering ail the insur- 

228 1\— 47 
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ance at the specified rate. Its commission thereon would hâve amount- 
ed to $8,453.94. 

The plaintifï's substitute déclaration was drawn after I had, in con- 
férence with counsel, intimated in a gênerai way what my findings were 
likely to be ; and I find that, except as stated otherwise in this opinion, 
the allégations of fact in the first 11 paragraphs of it are true. 

The défenses relied upon are : (1) That there was no definite con- 
tract, and no légal considération for the defendant's agreement with 
the plaintifï ; (2) that the agreement was not to be perf ormed within a 
year, was there fore within the statute of frauds of the state of New 
York, where it was made, and is not evidenced by any sufficient mém- 
orandum in writing; (3) that the défendant was justified in repudiating 
the contract by the plaintiff's breach thereof . , 

[5,6] As to 1: The défendant said: "We herewith enter into a 
contract with you." (Letter of March 8th, supra.) It is plain that 
there was a contract between the parties, and that there was a suffi- 
cient considération for the defendant's agreement. This considération 
consisted of the forbearance of immédiate suit and pressure by the 
plaintifï, and of its agreement to extend crédit as above stated. The 
plaintifï also agreed to act for the défendant in placing the insurance 
for the two ensuing years. The contract was made in New York and 
was to be performed there. The rights of the parties are to be deter- 
mined according to the law of that state. By the law of New York 
forbearance to bring a suit which a party is on the point of instituting, 
and a promise, express or implied, to give the debtor further time, 
are sufficient considérations to support a promise by the other party, 
even in cases where there is no definite agreement as to the length 
of the time which the forbearance should continue. Strong v. Sheffield, 
144 N. Y. 392, 39 N. E. 330; Traders' Nat. Bank v. Parker, 130 N. 
Y. 415, 29 N. E. 1094; Mûri v. Greene, 191 N. Y. 201, 83 N. E. 685 ; 
Union Nat. Bank v. Leary, 17 App. Div. 332, 79 N. Y. Supp. 217. 
Upon ail the évidence I find and rule that there was a contract, and 
a good considération for the defendant's promise ; and the first point 
of défense fails. 

[7] As to 2, the défense based upon the statute of frauds: The 
contract authorized Johnson & Higgins "to place insurance on the 
fleet of the Harper Transportation Company for the next two years, 
commencing on or about October 1, 1912." The first question is 
whether this was a contract which could not be performed within one 
year, and therefore cornes within the statute. The plaintifï says that 
it could be performed within that time, because on the évidence it 
would hâve been possible to go into the market within a year from 
the date of the contract and procure, not only renewals of the poli- 
cies then in force, but also future renewals to follow the policies 
written in 1912. I think it would hâve been possible to do so ; but the 
test is whether the contract gave the plaintiff the right to perform it 
in that way. "The question is * * * whether the contract, ac- 
cording to the reasonable interprétation of its terms, required that it 
should not be performed within the year." Gray, J., in Warner v. 
Texas & Pac. Ry. Co., 164 U. S. 418, 17 Sup. Ct. 147, 41 E. Ed. 
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495 ; McGregor v. McGregor, 21 Q. B. D. 424 (1888). The expres- 
sions "place insurance * * * for the next two years," "act as 
your brokers," "handling this insurance for the next two years," 
"appointing us as your insurance représentatives for at least two re- 
newals of your current policies," "to handie the insurance on your 
fleet for at least two renewals, commencing 1912," "to place insur- 
ance on the defendant's fleet for two years," are used by the parties 
in différent places in the mémorandum, déclaration, and correspond- 
ance as referring to the same thing. Read in the light of their con- 
text and surrounding circumstances, they plainly signify a continuance 
for two more years of the relations which had existed between the 
plaintiff and the défendant in respect to the 191 1 insurance. 

To complète the contract within one year would hâve been an 
unusual transaction, which could not hâve been put through upon 
terms advantageous to the défendant, which would hâve involved 
éléments of uncertainty (e. g., a vessel insured under a 1912 policy 
might be lost during that year, and not be in existence when the 1913 
renewal was due to attach), which would hâve subjected the défendant 
to liability for two years' premiums, instead of one, and which was 
plainly outside of any reasonable construction of the contract. In 
order to obtain the best rates, the insurance for each year had to be 
arranged for as a whole, and not by merely renewing individual poli- 
cies as they expired. With this qualification, both parties understood 
by the contract that Johnson & Higgins were to hâve the placing of 
the defendant's marine insurance in 1912 and in 1913 as the policies 
expiring in those years ran out. It was not the understanding of 
either party that the défendant was to be put to any disadvantages 
of the kinds above suggested by reason of this contract. It contem- 
plated future business to be done in the usual way. So construed, 
the contract could not be performed within a year, whether it be re- 
garded as taking effect from the date of the communication to the 
plaintiff of the defendant's vote of January 12, 1912, or from the date 
of the formai letter from the défendant stating the contract, March 
8, 1912. The significance of the expression, "commencing on or about 
October 1, 1912," is not perhaps entirely clear. The défendant has 
made no contention that the contract, if made, did not cover the in- 
surance which began t& expire on August 21, 1912. Indeed, it at- 
tempted to cancel the contract for the plaintiff's alleged failure to act 
before August Ist. The plaintiff in its letter of March 11, 1912, re- 
fered to the contract as covering "at least two renewals, commencing 
1912," omitting the words "October 1." The renewals contemplated 
by the parties were plainly those to be effected in the year 1912 and in 
the year 1913. "About October 1" was apparently taken as an approxi- 
mate average date on which the 1912 policies should attach. The 
contract was not one which, "according to the reasonable interpréta- 
tion of the terms," could be performed within a year, and is within the 
statute of frauds. 

[8,9] It is therefore necessary to détermine whether there is a 
sufficient mémorandum in writing to satisfy the New York statute 
of frauds, the law as to which is shown by the following cases, viz. : 
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Kent V. Kent, 62 N. Y. 560, 20 Am. Rep. 502 ; Blake v. Voight, 134 
N. Y. 69, 31 N. E. 256, 30 Am. St. Rep. 622; Warren Chemical Co. 
V. Holbrook, 118 N. Y. 586, 23 N. E. 908, 16 Am. St. Rep. 788; Ward 
V. Hasbrouck, 169 N. Y. 407, 419, 62 N. E. 434; Seymour v. War- 
ren, 197 N. Y. 1, 71 N. E. 260. The principal ground upon which 
the sufficiency of the mémorandum is attacked is that it does net dis- 
close the considération moving from the plaintiff, and therefore does 
not completely show an enforceable contract between the parties. 
The entire correspondence between them may be resorted to. J. Spencer 
Turner Co v. Louis Robinson et al., 55 Mise. Rep. 280 at 286, 105 
N. Y. Supp. 98; C. W. Hull Co. v. Marquette Cément Mfg. Co., 208 
Fed. 260, 125 C. C. A. 460. In the defendant's letter to the plaintiff 
of November 10, 1911, an extension of crédit is explicitly requested, 
and dates for the postponed payments are suggested. The plaintiff 
replied on November 18, 1911, declining to grant the extensions re- 
quested as matters then stood, but saying that "on certain modified 
Unes our company would give favorable considération to an extension 
of crédit." The plaintiff f urther says in this letter : 

"If we could hâve an xmderstanding with you tliat we would act as your 
brokers say for a period of three years, our finance committee would probably 
be willing to extend crédit on tbe foUowing conditions." 

Then follow statements of the amounts due for the différent kinds 
of Insurance, aggregating about $110,000, and proposed dates of pay- 
ment extending to June 15, 1912. The letter then suggests that the 
consent of the trust company, which held title to the vessels, would 
hâve to be obtained, in order that the extension of crédit might not 
operate to discharge its liability, if any, for the insurance premiums. 
The letter also provides that collections for losses should be held 
against the premium accounts^ and adds : 

"Whatever arrangement we may agrée upon would, of course, simply apply 
to the premiums under discussion, and any further premiums will, in the 
absence of any specifle agreement, be subject to the usual cash settlement." 

This letter présents a complète and carefully worked out plan to 
relieve the défendant from its immédiate difficulties. 
The défendant wrote on December 18, 1911, that: 

"We were ail in accord with the position taken by you [which was, In sub- 
stance, an oral restatement of that outlined in the letter just referred to, ex- 
cept as to dates and amounts of payments and sums which might be received 
for losses, and included also arrangements for the impending premiums on the 
1912 policies] and are going to get the approval of the remaining directors of 
entering into a contract with your good selves for the handling of this insur- 
ance for the next two years." 

I think — and I find — that this letter, fairly construed, has the same 
meaning as if the words "on that basis" were added after the final 
words in it, "next two years." 

The plaintiff wrote on December 30, 1911 : 

"We hâve your téléphone message to the eiïect that you are prepared to 
negotiate a contract with us along the Unes suggested in our letter of Novem- 
ber 18th" 
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— and then proceeded to discuss the détails of the postponed payments. 
On January 12th the defendant's directors voted to make a contract 
with the plaintiff. The plaintiff's letter of January 17, 1912, refers 
explicitly to its letter of November 18th and to the vote of the de- 
fendant's directors, and then suggests dates of payment. The defend- 
ant's reply, dated January 18, 1912, refers to "the matter of adjusting 
and arranging with you for the payment of the balance due you." 
The défendant, although replying in writing to the letter of January 
17th, never in any way controverted the statements therein, or in 
the plaintiff's letter of December 30th, but, on the contrary, acted as if 
the statements in those letters were correct. And then followed the 
letters of March 8th and Uth, plainly intended as memoranda in writ- 
ing of a contract theretofore made. The plaintiff's agreement to act 
for the défendant is plainly shown by the correspondence. 

The défense on this point is of the most technical character. There 
can be no doubt that the défendant made the promise sued on ; it is in 
black and white over the defendant's signature, supported by a reso- 
lution of its board of directors. The défendant contends that it can- 
not be held to its promise, because a statement of the exact considéra- 
tion which was to be received therefor, and which the défendant has 
in fact fully received, cannot be found in writing. It is sufficient, 
however, if, taking the writings as a whole, the court can ascertain 
from them with reasonable certainty what the entire contract between 
the parties was. Of course, the writings are to be read in the light 
of the surrounding facts. So construed, it seems to me, and I ac- 
cordingly find and rule, that they évidence with sufiicient clearness and 
certainty the contract sued on. 

[10] Inasmuch as the promise upon which the défendant is sought 
to be charged was signed by it in its letter of March 8th, there may be 
some doubt, even under the New York law, whether that promise is 
unenforceable, even if there is no sufficient mémorandum to bind the 
other party to the entire considération furnished by it. Certainly a 
statement of such considération is very easily discovered by the New 
York courts. Seamore v. Warren, 179 N. Y. 1, 71 N. E. 260. The 
law of Massachusetts is, of course, différent from that of New York 
on the point under discussion. Browne on Statute of Frauds (5th Ed.) 
§ 39 et seq. At the time when the contract was finally made, a sub- 
stantial part of the considération moving from the plaintiff — i. e., the 
forbearance of suit and pressure while the negotiations were pending 
— had already been received by the défendant, and further considéra- 
tion of the same sort was received by the défendant immediately after 
the making of the contract. The contract was to this extent at least 
unilatéral. At the time when the mémorandum of March 8th was 
signed, the considération moving from the plaintiff had been still fur- 
ther executed. In so far as the defendant's promise was given in ex- 
change for a présent executed considération moving from the plaintiff, 
the statute of frauds does not apply. 

Upon ail the évidence, I find and rule that there was a sufficient mém- 
orandum to satisfy the New York statute of frauds. 

As to 3 : The final question is whether, assuming that there was a 
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valid contract, and assumiiig that there is a sufficient mémorandum, 
the défendant was justified by the conduct of the plaintiff in disre- 
garding it. As I understand the defendant's case upon this point, the 
breaches alleged to hâve been committed by the plaintiff are of two 
sorts : (1) That the plaintiff so delayed and failed in perf orming its 
part of the contract that the défendant, in order to keep its fleet insur- 
ed, as it was bound to do under the terms of the trust agreement, was 
obliged to employ other persons to procure the insurance ; and (2) that 
the plaintiff did not act with the required fidelity to the defendant's 
interest. 

As to the first of thèse : For reasons bef ore stated, I do not think 
that the delay prior to July 26th is any more chargeable to the plain- 
tiff than to the défendant. Having on that date approved rates and 
given definite instructions as to the insurance desired, the défendant 
was bound to give the plaintiff a reasonable time thereafter in which 
to obtain the insurance. There was not time enough between July 26th 
and August Ist for the plaintiff to do so. I find that there was no 
breach of the contract in this particular by the plaintiff. 

[11] As to the second of thèse points: The plaintiff was an insur- 
ance broker; it is not an insurance agent, as those words are com- 
monly understood. It did not act for or represent insurance com- 
panies as their duly appointed agent in transacting the business of 
insurance; its business was placing insurance for persons who de- 
sired to secure it, and procuring risks for underwriters who had in- 
surance to offer. It was nothing more or less tlian a middleman. 
The défendant knew this, and also knew that the plaintiff was to re- 
ceive compensation from the underwriters for its services. The 
agreement between the plaintiff and the défendant was entered into 
on that footing, and was intended to continue for two years more 
the arrangement which had existed between the parties at the time 
Vfhen the plaintiff placed for the défendant tlie 1911 insurance. 
The plaintiff had no authority to agrée upon insurance, either on 
behalf of the défendant or of the underwriters. The défendant de- 
cided what insurance it desired, and claims that it had the right not to 
approve rates therefor submitted by the plaintiff if the insurance could 
be procured more cheaply elsewhere. The defendant's contention that 
the plaintiff was bound to the conduct of a fiduciary in its dealings with . 
the défendant, while the défendant was free to deal with the plaintiff 
on a compétitive basis, is not free from difficulty. To the extent to 
which the "plaintiff had agreed to act for tlie défendant, it was bound 
to act f aithf uUy ; but I think it would be holding the plaintiff to an ac- 
countability altogether too strict to say that it cannot recover commis- 
sions, to which it would otherwise be entitled, if in its efforts to bring 
the parties together it advised the défendant to raise its priée and the 
underwriters to lower theirs, at the same time giving each party to un- 
derstand that it was doing ail it could to secure for it the most favor- 
able terms. If such représentations can be regarded as anything more 
than in the nature of "seller's talk," they are not shown in the présent 
case, and I so find, to hâve interfered with the plaintiff' s undertaking, 
as expressed in its letter of March 11, 1912, "to see that they [the 
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renevvals] are arranged at the lowest possible rate and on the most fa- 
vorable terms procurable." 

[M, 13] The remaining questions relate principally to the matter of 
damages. The contract is entire in respect to the agreement and the 
considération, but separable in respect to performance. The plaintiff 
was entitled to treat the vote and vi^ritten notification of termination, 
and the employment of another broker to place the insurance for the 
year 1912-13, and the placing of it through him, as a termination of 
the entire contract, and to hâve its damages assessed accordingly. 
Pierce v. Tenn. Coal, etc., Co., 173 U. S. 1, 11, 19 Sup. Ct. 335, 43 L. 
Ed. 591. The damages recoverable are such as were within the con- 
templation of the parties as the proximate, natural, and probable con- 
séquences of a breach of the contract, such as will put the plaintifï in as 
good a position, as nearly as possible, as it would bave been but for 
the breach. U. S. v. Behan, 110 U. S. 338, 344, 4 Sup. Ct. 81, 28 h. 
Ed. 168. Damages are not recoverable which are remote, or conjec- 
tural, or purely spéculative. On the other hand, it is not necessary 
that they should be computable with mathematical accuracy, and the 
fact that they may be to some extent contingent and not capable of 
being accurately determined does not prevent recovery. Randall v. 
Peerless Motor Car Co., 212 Mass. 352, 380, 99 N. E. 221 ; Pierce v. 
Tenn. Coal Co., supra. 

[15] Applying thèse principles, it follows that the plaintiff is enti- 
tled to recover as damages the loss on commissions to which it would 
bave been entitled if the contract had been performed and of which it 
has been deprived by the defendant's wrongful termination of the con- 
tract. The commissions on the 1912-13 business on the facts above 
f ound are clearly recoverable. They amount to $8,453.94 ; and the de- 
fendant is liable theref or. 

[16] I also think, although this, perhaps, is not so clear, that the 
plaintiff is entitled to recover damages for the loss of commissions on 
the 1913-14 business. The probability that such commissions would be 
earned was plainly within the contemplation of both parties, and was, 
indeed, one of the inducements for the making of the contract. The 
plaintiff's loss of them was within the contemplation of the défendant 
when it broke the contract and is a natural, and not too remote, consé- 
quence of the breach. Nor does it seem to me that they are so con- 
tingent or uncertain as to be unassessable. The plaintifï was able to 
meet the approved rates in 1912; the probability plainly is that it would 
bave been able to do so in 1913. It is true that there can be no positive 
certainty as to this, nor as to what the rates would be next year, nor 
the size of the defendant's fleet, nor the amount and kind of insurance 
required upon it. In making this contract, however, both parties evi- 
dently contemplated that conditions in thèse respects were likely to be 
substantially unchanged for both years. Howard v. Stillwell & Bierce 
Co., 139 U. S. 199, 206, 11 Sup. Ct. 500, 35 L. Ed. 147. The décisions 
upon this point are distinctly favorable to the plaintiff. Courts bave 
gone a long way in allowing plaintiffs to recover damages as to which 
there was uncertainty and contingency. Chaplin v. Hicks [1911] 2 K. 
B. 786; Richardson v. Mellish, 2 Bingham, 229; Neal v. Jefferson, 212 
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Mass. 517, 99 N. E. 334, 41 !.. R. A. (N. S.) 387, Ann. Cas. 1913D, 
205 ; Speirs v. Union Drop Forge Co., 180 Mass. 87, 61 N. E. 825. 

The commissions wliich the plaintiiï would hâve been entitled to, as 
nearly as can now be estimated, on the 1913 business which it has lost, 
would hâve amounted to $8,175.50. There would hâve been a slight 
expense in connection with cables, etc., the exact amount of which 
does not appear. I estimate the net worth to the plaintiff of that busi- 
ness at $8,000, and I fmd that it is entitled to recover that amount as 
damages for the loss sustained by it through the defendant's breach 
of the contract in respect to the 1913 business. 

The défendant has presented 167 requests for rulings of law and 
findings of fact. I hâve fully indicated in the foregoing mémorandum 
of décision such findings of fact and rulings of law as seem to me 
necessary to a décision of the case. I give such of the defendant's re- 
quests as are contained therein, or are consistent tlrerewith ; the others 
I refuse. Of the plaintiff's requests, it is only necessary to pass upon 
the ninth, which I give ; the case having been decided, as the foregoing 
mémorandum indicates, without regai-d to the évidence referred to in 
this request. 

Judgment for the plaintiff for $16,453.94, with interest f rom the date 
of the writ. 



DKEYER T. KICKLIGHTBR. 
(District Court, S. D. Georgia. January 12, 1916.) 

1. Justices of the Péage is=3l35 — Execution Sales — Advertisement. 

Where proper notices of a sale under an exécution on a judgment of a 
justice of the peace were duly posted up, but were waslied off tlie boards, 
wliere tliey were posted, by a lieavy rain on ttie niglit before the saie, the 
sale was properiy advertised. 

[Ed. Note. — For other cases, see Justices of the Peace, Cent. Dig. §§ 426- 
447, 749; Dec. Dig. <S=»135.] 

2. Execution <3='226 — Sale — Conduct — Pbesence of Pkopertt. 

It is a gênerai rule that ail levying offlceis, in the absence of statute or 
express order from the court, should be required to expose the property at 
the place of sale. 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 613-619 ; Dec. 
Dig. ®=»226.] 

3. Bankkuptct ig=520,'3 — Liens — Sales — Eights of Puechasees. 

Bankr. Act July 1, 1898, c. 541, § 67f, 30 Stat. 564 (Comp. St. 1913, § 
9651), provides that ail levies, judgments, attachments, or other liens 
obtaiued through légal proceedings agaiust a person who is insolveut, at 
any time withln four months prior to the filing of a pétition in bankruptcy 
against him, shall be deemed nuU and void in case he is adjudged a bank- 
rupt, and that the property siiail be wholly discharged. and released there- 
from, and shall pass to the trustée, provided that nothing therein shall 
destroy or impair the title obtained by such levy or other lien of a bona 
fide purchaser for value, who shall hâve acqulred it without notice or 
reasonable cause for Inquiry. Held, that where judgments were obtained 
against an insolvent, and exécutions issued and a sale had within four 
months before bankruptcy, the saie, as well as the levies and the judg- 
ments, was void, and the purchaser couid be protected only in case he 

4==>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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was a bona flde purcîiaser for value, and acquired the property without 
notice, or reasonable cause for inquiry as to tbe bankrupt's insolvency. 
[Ed. Note. — For otber cases, see Bankruptcy, Dec. Dlg. ©=203.] 

4. Bankeuptcy <®=203 — Liens — Sales — Rights of Puechasers. 

Défendant was a créditer of the P. Lumber Co., which had ceased to 
do business and was in the hands of a committee of creditors, and had 
tried unsiiceessfully to collect his debt. He attempted to purcliase a 
skldder from tlie chairman of such committee, but could not reach au 
agreement as to the priée, and was permitted to move the skidder to a 
point near his own sawmlll, to ascertain whether it was worth more 
than he had ofCered. Judgments had been obtained in justice court against 
the P. Go., and exécutions issued, and the attorney for the exécution plain- 
tiffs sent the exécutions to a constable of the district to which défendant 
had moved the sltidder, and the skidder was levied on and sold to de- 
fendant's agent for about one-third of its value. It appeared that de- 
fendant told the constable where he could flnd the skidder, but did not 
tell the officers and agents of the bankrupt that it had been levied on. 
The attorney for the exécution plaintiffs kept the levy and sale a secret, 
and the bankrupt's officers and agents did not learn thereof. The hopeless 
Insolvency of the P. Co. was a matter of common knowledge in the com- 
munity, and the attorneys in question and defendant's agent both knew 
of such insolvency, ahd, though défendant claimed that he did not know 
thereof, he was a fréquent visitor at the company's sawmill plant, and 
was associated in business with its former président, who had been 
superseded by the creditors' committee. Held, that the facts showed that 
défendant had full notice of the insolvency at the time he purchased the 
property, and that he was not a bona fide purchaser, within Bankr. Act, 
§ 67f, and, even though he did not conspire with the attorney for the exécu- 
tion plaintiffs in secretly selling the skidder without the knowledge of 
the P. Co., he took advantage thereof to buy the property at an inadéquate 
priée. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <@=>203.] 

6. Bankbuptcy <g=»203 — Liens — Sales — Rights op Purohaseks — "Bona Fide 

PUECHASEB." 

To establish that a purchaser of a bankrupt's property at exécution 
sale within four months before bankruptcy was not a bona fide purchaser 
for value, within Bankr. Act, § 67f, it is not necessary to show actual 
knowledge, or an actual belief, of the bankrupt's insolvency at the time of 
the sale, but only such surrounding circumstances as would lead an 
ordinarily prudent business man to conclude that the bankrupt was 
Insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=»203. 
For other définitions, see Words and Phrases, First and Second Séries, 
Bona Fide Purchaser.] 

6. Bankeuptcy <©=284 — Liens — Recoveey of Property by Trustée — Condi- 

tions Précèdent. 

A trustée in bankruptcy can malntain a bill to recover property sold 
under exécution within four months before bankruptcy, or its value, with- 
out flrst tendering back to the purchaser the amount paid by him for the 
property. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. (©=3284,] 

7. Bankeuptcy <S=5203 — Liens — Sales — Eights of Purohasers. 

Where a purchaser of the property of a bankrupt at exécution sale 
within four months before bankruptcy, though he purchased for an in- 
adéquate price and was not a bona fide purchaser, was not guilty of 
such actual fraud as to warrant the setting aside of the sale if bank- 
ruptcy had not intervened, he was entitled, upon recovery of the property 

^ssFor other cases see same toplc & KBY-NUMBBB In ail Key-Numbered Digeats & Indexes 
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or its value by the trustée, to reimbursement for the amount paid by 
him. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <©=5203.] 

8. Bankbuptct ®=165 — Voidable Préférences — Eecoveet by Trustée. 

The trustée was entitled to collect the amount so pald by such pur- 
chaser from the exécution plaintilïs as a voidable préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 259, 260, 
266 ; Dec. Dig. ©=5165.] 

9. Bankbuptct <S=s186 — Liens — Eecoveet by Trustée. 

In a suit by a trustée in bankruptcy to recover property sold under 
exécution within four months before bankruptcy, where several years had 
intervened between the purchase and the trial of the action on the merits, 
and the property in the meantime has deteriorated in value, its value 
at the time of the exécution sale would be adopted as the basis of a decree. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 285, 319; 
Dec. Dig. <S=»186.] 

In Equity. Bill by Joseph M. Dreyer, trustée in bankruptcy o£ the 
Perkins Lumber Company, against W. T. Kicklighter. Decree for com- 
plainant. 

In the first part of the year 1912, certain creditors of the Perkins Lumber 
Company, a corporation of this district, obtaiued judgments against that 
Company in the justice court of the 1607th district, G. M., of Tattnall eoun- 
ty, and exécutions were duly issued on thèse judgments. Thèse exécutions 
were turned over to the constable of the 401st district, G. M., and they were 
by him on the 9th day of April, 1912, levled upon a certain skidder as the 
property of the défendant company, and on the third Saturday in April, 1912, 
to wit, April 20, 1912, said skidder was sold at public outcry by the constable 
and bought by one Dr. Ellabee acting as agent for the défendant, W. T. 
Kicklighter, at the price of $200. Subsequently on May 4, 1912, a pétition în 
involuntary bankruptcy was flled against the Perkins Lumber Company and 
an order of adjudication was entered on May 24, 1912, and thereafter Mr. A. 
B. Moynelo was appolnted trustée for the bankrupt, and on the 26th day of 
June, 1912, the trustée brought a bill in equity against the défendant, 
Kicklighter, for the recovery of said skidder or its value, which was claimed 
to be $1,000. Moynelo died while the suit was pending, and Mr. Joseph M. 
Dreyer was elected trustée in bis stead, and the bill proceeded in his name. 
Complainant alleged that the bankrupt was hopelessly insolvent for many 
months preceding its adjudication, and that during thls time its business 
was shut down and its affairs were in the hands of a committee of creditors, 
and that thèse facts were well known to the défendant, Kicklighter, and thac 
the judgments were rendered and the sale occurred within four months of 
the filing of the pétition in bankruptcy; that the property was not exposed 
at the place of sale when sold by the constable ; that the défendant, Kick- 
lighter, couspired with the constable and with the plaintilïs in fi. fa. in having 
the sale made secretly and without notice to the Perkins Lumber Com- 
pany or any of its officers or agents or attorneys ; that the property was bid 
ofC at the inadéquate price of §200, whereas as a niatter of f act it was worth 
$1,000; and that for this and other reasons the said défendant was not a 
bona fide purchaser for value, and that the sale was void. The trustée 
prayed that the sale be declared null and void and that he be allowed to re- 
cover the property or its value for administration as a part of the estate of 
the banknipt. The défendant demurred to the pétition, and the demurrer 
was overruled, and thereupon the case proceeded to a trial upon its merits. 

Saussy & Saussy, of Savannah, Ga., for complainant. 
M. A. Smith, Jr., and W. G. Warnell, both of Hagan, Ga., and Ed- 
ward S. Elhott, of Savannah, Ga., for défendant. 

<S==iFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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LAMBDIN, District Judge (after stating the facts as above). The 
trustée, who is the complainant hère, seeks to recover 'a certain skid- 
der from the défendant, who had bought same at a sale made thereof 
under several justice court exécutions based upon judgments less than 
four months old, as stated above, and the trustée claims that said sale 
was null and void for the following reasons: Because it was not 
properly advertised ; because the levy was an excessive one ; because, 
under the law of Georgia, it is not légal for a constable to sell Per- 
sonal property without exposing it at the time and place of sale ; and, 
lastly, because the facts in the case show that the défendant was not 
a bona fide purchaser for value without notice of the insolvency of 
the défendant, or reasonable cause for inquiry, as provided by the 
Bankruptcy Act. 

[1] 1. The évidence seems to be clear that proper notices of the 
sale were posted up, but that same were washed off the boards where 
posted by a heavy rain on the night before the sale. The court, there- 
fore, is of the opinion that the sale was properly advertised. Nor 
does the court think that the levy was such an excessive one as to be 
void. 

[2] The next point made by the trustée is that the sale was void 
because the constable did not bring the skidder to the court ground 
on the day of the sale, and this raises a more serious question. Sec- 
tion 6060 of the Georgia Code of 1910 is in the following language: 

"No sales shall be made, by tlie sberiffs or eoroners, of property taken un- 
der exécution, but at tbe courthouse of the county where such levy was made, 
on the flrst Tuesday in eaeh month, between the hours of 10 a. m. and 4 p. m., 
and at public outcry: Provided, ttiat in ail cases where any sheriff, coroner, or 
other levying offieer shall levy any exécution or other légal proeess upon 
any corn, lumber, timber of any kind, bricks, machinery, or other articles diffi- 
cult and expensive to transport, said offieer may sell said property without 
carrylng and exposing the same at the courthouse door on the day of sale. 
But tbe levying offieer shall give a full description of the property, and the 
place where it is located, in the advertisement of the sale." 

Counsel for the trustée contends that the proviso in the section of 
the Code above quoted applies only to the sales of personal property 
made by sheriffs and other levying officers who sell same at the door of 
the courthouse of the county, and that only such ofïicers are author- 
ized to sell machinery and other articles difficult and expensive to 
transport without carrying and exposing the same "at the courthouse 
door," but that this does not apply to constables, who make their sales. 
in some instances, remote from the county seat, at places where the 
justice courts are held. I do not find that this précise question has 
ever been decided by the courts of this state. It is a gênerai rule that 
ail levying officers, in the absence of statute or express order from 
the court, should be required to expose the property at the place of 
sale where they sell same. Had the constable in this case brought the 
skidder in question to the justice court on the day of the sale, the at- 
torney for the bankrupt company would hâve seen it, and would hâve 
had notice of the sale, and the property would not hâve been sacrificed 
by sale to the défendant at the small price which he paid for it. Ac- 
cording to the strict letter of the statute above quoted, the court is of 



748 228 FEDERAL RErOIlTEE 

the opinion that there is some merit in the contention of tîie trustée 
on this point," but it is not necessary, however, for the court to dé- 
cide this question, as the court holds that the sale was void for other 
reasons, as shown in this opinion. 

[3] 2. The judgments under which the skidder involved in this case 
was sold were obtained within four months prior to the filing of the 
pétition in bankruptcy against the Perkins Lumber Company, and were 
therefore, in accordance witli the provisions of the Bankruptcy Law, 
null and void. Section 67f of the Bankruptcy Act is in the foïlowing 
language : 

"That ail levles, judgments, attacliments, or other liens, obtained thronsîh 
légal proceedlngs against a person who Is insolvent, at any time within ionr 
months prior to the filing of a pétition in bankruptcy against him, shall be 
deemed null and void in case he is ad.1udged a bankrupt, and the property 
alïected by the levy, judgment, attachnient, or other lien shall be deemed 
wholly discharged and released from the same, and shall pass to the trustée 
as a part of the estate of the bankrupt, unless the court shall, on due notice, 
order that the rlght under such levy, judgment, attachment, or other lien 
shall be preserved for the benefit of the estate ; and thereupon the same may 
pass to and shall be preserved by the trustée for the beneflt of the estate as 
aforesald. And the court may order such conveyance as shall be iiecepsary to 
carry the purposes of this section into effect: Provided, that nothing herein 
contained shall bave the effect to destroy or impair the title obtained by such 
levy, judgment, attachment, or other lien, of a bona flde purchaser for value 
who shall hâve aequired the same without notice or reasonable cause for 
inquiry." 

' This provision of the Bankruptcy Law not only strikes down the 
judgments under which the property was sold, because rendered witli- 
in the inhibited period, but also the levies made by the constable of 
the exécutions issued on thèse judgments, and the sale itsclf made 
by virtue thereof to the défendant. The only way in which the de- 
fendant can be protected in his title to this property is by showing that 
he comes within the proviso which is at the conclusion of the sub- 
section of the Bankruptcy Act quoted above — that is, by showing that 
he was a "bona fide purchaser for value" of the property in question, 
and that he "acquired the same without notice or reasonable cause for 
inquiry" as to the insolvency of the bankrupt. 

It bas been held that the burden is upon the purchaser at such a 
sale to show that he comes within the ternis of said proviso, and that, 
in order for his title to be protected, the duty is upon him to show 
that he is a bona fide purchaser for value, and that he acquired the 
property without notice of the insolvency of the bankrupt or reason- 
able cause for inquiry. 1 Remington on Bankruptcy, § 1482, p. 883 ; 
Mencke v. Rosenberg, 9 Am. Bank. R. 323, 202 Pa. 131, 51 Atl. 
767, 90 Am. St. Rep. 618. 

It is not necessary, however, for this court to décide whether the 
burden of proof in this case was upon the défendant or upon the trus- 
tée, as the trustée assumed the burden of proof and introduced évi- 
dence tending to show that the défendant was not a bona fide pur- 
chaser for value, and that he acquired the property with full knowl- 
edge of the bankrupt's insolvency at the time of the sale. It is neces- 
sary, therefore, in order to décide the case, to thoroughly consider and 
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analyze the évidence adduced at the hearing of the case, so as to déter- 
mine whether the défendant is an innocent purchaser for value with- 
out notice or reasonable ground for inquiry. 

[4, 5] 3. The court has carefuUy read and reread this évidence, and 
has come to the conclusion that the défendant is not a bona fide pur- 
chaser for value of the property, and did not acquire same without 
notice or reasonable cause for inquiry, as required by the statute. 

For several months prior to the sale the bankrupt company had 
ceased to do business and was in the hands of a committee of its cred- 
itors, who were engaged in trying to realize upon its assets. This was 
fully known to the défendant. He was himself a créditer of the bank- 
rupt, and had tried unsuccessfully to coUect his debt. The hopeless 
insolvency of the bankrupt for several months prior to the bankruptcy 
proceedings was a matter of common knowledge in the community 
in which the bankrupt company conducted its opérations and in which 
the défendant resided, and défendant was a fréquent visitor at the 
sawmill plant of the bankrupt and was associated in business with 
Dr. Perkins, the former président of the company, who had been 
superseded by the creditors' committee of the company. The attorney 
for the plaintiffs in fi. fa. testified that he knew of the insolvency of 
the company, and Dr. Ellabee, the defendant's agent, who bought this 
skidder for him at the constable sale, also testified that he knew at 
the time that the company was insolvent. It is true that the défend- 
ant dénies that he knew of this insolvency ; but this gênerai déniai, 
under the circumstances of the case, should not be permitted to avail 
him. There is no one so blind as those who will not see. Under the 
Bankruptcy Law, mère lack of knowledge will not protect the défend- 
ant. He must also be "without notice or reasonable cause for in- 
quiry." The Code of Georgia lays down the principle hère involved 
in the foUowing very apt language: 

Section 4530: "Notice sufflcient to excite attention and put a party on in- 
quiry is notice of everything to whieli it is afterwards found such inquiry 
might hâve led. Ignorance of a fact, due to négligence, is équivalent to knowl- 
edge, in fixing the rights of parties." 

It is not necessary in this case for the trustée to adduce proof ei- 
ther of actual knowledge or of actual belief on the part of the de- 
fendant of the insolvency of the bankrupt at the time of the sale. It 
is only necessary to show such surrounding circumstances as would 
lead an ordinarily prudent business man to conclude that the bank- 
rupt was insolvent at the time in question. 

"Notice of facts which would incite a person of reasonable prudence to ail 
inquiry under similar circumstances is notice of ail the facts which a reason- 
ably diligent inquiry would develop." Collier on Bankruptcy (lOth Ed.) pp. 
820 and 821, and cases there cited ; Wager v. Hall, 16 Wall. 584, 601, 21 L. Ed. 
.504 ; Walbrun v. Babbitt, 16 Wall. 57T, 21 L. Ed. 489 ; In re Moody, 134 Fed. 
•628. 

Upon a careful considération of the évidence, therefore, the court is 
forced to the conclusion that the défendant, in spite of his professed 
ignorance, had full notice of the insolvency of the bankrupt at the time 
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he bought the property in question, which was only two weeks bef ore 
the bankruptcy pétition was filed. 

4. The défendant at the time of the purchase was engaged in the 
sawmill business as a member of the firm of Perkins, KickHghter & 
Co., and was very anxious to buy this skidder, and approached the 
chairman of this committee several times with référence to the pur- 
chase of same. The skidder cost when new $3,000, and had been in 
use some eight or nine years, and the chairman asked $1,000 for it, 
The défendant offered him $SC0. The chairman refused to accept 
this price, and thereupon the défendant at a later date told the chair- 
man he thought he might give $750 for it, but first wanted to ascer- 
tain its condition. Witli tliis purpose in view défendant testified that 
he had it moved from its original place in the woods up near his saw- 
mill, where he could see it. This was done on April 8th. The next 
day it was levied on by the constable, and it seems clear from the évi- 
dence that défendant told the constable wliere he could find the skid- 
der. This was done while défendant was negotiating with the chair- 
man of the creditors' committee for the purchase of tlie skidder. Tliis 
chairman lived in Savannah, and his représentative, Mr. Willingham,. 
was at the sawmill plant of the bankrupt, and yet, although the de- 
fendant knew the skidder was levied on while negotiations for the pur- 
chase were pending, same was kept secret from the officers and agents 
of the bankrupt. Défendant, KickHghter, was at the sawmill plant of 
the bankrupt a few days before the time when the constable went to. 
that location in search of property on which to levy the exécutions in 
question, and knew his purpose. There was sufficient property at the 
sawmill plant of the bankrupt, which was located in the 1607th district, 
G. M., of Tattnall county, in which the judgments in question were 
rendered, to produce the amount, if same had been levied on; but, 
instead thereof, the attorney for the plaintiiïs in fi. fa. took the exé- 
cutions out of the hands of the constable of that district and sent them 
to the constable of the 401st district, G. M., and had him to levy on 
the skidder in question, which had been just a day or two before that 
time moved by défendant up near his sawmill. No notice of this levy 
was given to the bankrupt, and the constable advertised the sale of 
same to occur on the regular court day of his justice court in his dis- 
trict on the 20th day of April, 1912, by posting up notices at the door 
of the building in which the justice court was held and at two other 
places in the district. Otherwise, the attorney for the plaintiffs in fi. 
fa. kept the matter secret, for fear, as he testified, that some other 
créditer would claim the proceeds of the sale of the property, and thus 
keep him from collecting his judgments. On the day when the sale 
occur red the attorney for the bankrupt went to the justice court ground 
where the sale was to occur and looked upon the door of the justice 
court to see if any sales were advertised for that day. He saw no no- 
tices of any sales. Later in the day, between 11 and 12 o'clock, de- 
fendant approached this attorney and invited him to ride back to Clax- 
ton, where this attorney lived, in his automobile, which invitation was 
accepted, and thus the attorney for the bankrupt was ignorant of the 
sale of the property. Thereaf ter, at a later hour on the same day, the 
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■skidder was sold by the constable and bought by Dr. Ellabee, the agent 
of défendant, at the price of $200. The skidder was not brought to 
the place of sale, but was allowed to remain at a place some eight miles 
distant, near defendant's sawmill, where it was located when it was 
levied upon. 

The court is of the opinion that the défendant was not a bona fide 
purchaser of the property for value, but that he acted in bad faith in 
the matter, and that as a resuit of same he acquired the property at 
a totally inadéquate price. The utmost secrecy was observed in the 
levy and advertisement and sale of the property. The défendant for 
reasons of his own did not bid on the property personally on the day 
of the sale, but had it bid in by his kinsman, Dr. Ellabee. He was 
very anxious to purchase the skidder, and had tried to buy same sev- 
eral times from the chairman of the creditors' committee of the bank- 
rupt, as above stated, and yet, while thèse negotiations were pending, 
he moved the skidder near his own mill and disclosed its location to 
the constable, who levied upon same the next day and did not notify 
the officers or agents of the bankrupt that the skidder had been levied 
on. The attorney for the plaintiffs in fi. fa. kept the levy and sale a 
secret, and though the défendant may not hâve conspired with him 
in thus secretly selling the skidder without notice to the bankrupt, yet 
he took advantage of same and was thus enabled to buy the property 
at a very inadéquate price. The court does not think that the conduct 
of the défendant as set out in this division of its opinion is sufficiently 
fraudulent of itself to invalidate the sale, but same is referred to as 
throwing light upon the question involved in this case as to whether he 
was a bona fide purchaser for value without notice of the insolvency 
of the bankrupt, or reasonable cause for inquiry, as required by the 
Bankruptcy Law. While the facts detailed may not show actual fraud 
sufficient to invalidate the sale, they certainly show that défendant was 
not a bona fide purchaser for value without notice. 

5. The conclusion of the court, therefore, is that the défendant was 
not a bona fide purchaser of the property for value without notice of 
the insolvency of the bankrupt, or reasonable cause for inquiry, as re- 
quired by the statute. His title, therefore, must fall. In re Goldberg, 
10 Am. Bank. R. 97, 121 Fed. 578 ; In re Goldberg, 9 Am. Bank. R. 
156, 117 Fed. 692; Mencke v. Rosenberg, 9 Am. Bank. R. 323, 
202 Pa. 131, 51 Atl. 767, 90 Am. St. Rep. 618; Brown v. Case, 180 
Mass. 45, 61 N. E. 279, 6 Am. Bank. R. 744; 1 Remington on Bank- 
ruptcy, pp. 882 and 883. The following cases recognize the principle 
laid down in thèse cases, but hold that if the défendant was a bona fide 
purchaser for value without notice, or reasonable cause for inquiry, 
the trustée could collect the money realized from the sale of the prop- 
erty either from the sheriff or from the plaintift's in exécution. In re 
Breslauer, 121 Fed. 910, 10 Am. Bank. R. 33 ; In re Kenney, 5 Am. 
Bank. R. 355, 105 Fed. 897, 45 C. C. A. 113; Jones v. Stevens, 94 Me. 
582, 48 Atl. 170, 5 Am. Bank. R. 571 ; In re Raymond W. Kenney, 2 
Am. Bank. R. 494, 95 Fed. 427; In re Franks, 2 Am. Bank. R. 634, 
95 Fed. 635. However, in this case the défendant is not a bona fide 
purchaser for value without notice, or reasonable ground for inquiry. 
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and therefore the trustée can recover the property or its value from 
him. 

[6] 6. Défendant contends that the trustée cannot maintain this bill 
without first tendering back to défendant tlie amount of $200 paid by 
him for the skidder in question. This question is settled adversely to 
défendant by a décision in this court rendered by Judge Speer in the 
case of Johnston v. Forsyth Mercantile Co., 127 Fed. 845 (4). See, 
also, the case of Thomas et al. v. Beals, 154 Mass. 51, 27 N. E. 1004 (3). 

[7, 8] 7. The only question remaining for considération is whether 
the défendant is entitled to crédit in this case for the $200 paid by him. 
In suits at law, the défendant would hâve no such right ; but the pend- 
ing bill is in equity, and the gênerai rule on the subject in equity is that, 
where a conveyance is founded on acHtal fraud, the grantee is re- 
garded as being particeps criminis, and is not entitled to reimburse- 
ment. 20 Cyc. 628; Biggins v. Lambert, 213 111. 625, 73 N. E. 371, 104 
Am. St. Rep. 238. But where the conveyance is merely constructively 
fraudaient the grantee is entitled to reimbursement. 20 Cyc. 626; 
Scott V. Winship, 20 Ga. 429 (2). In the case of Boyd & Suydam v. 
Dunlap, 1 Johns. Ch. (N. Y.) 478, quoted in the case of United States 
V. Griswold (C. C.) 8 Fed. bottom of page 504, the rule is laid down in 
the f ollovi'ing language : 

"When a deed is sougbt to be set aside as voluntary and fraudulent agalnst 
creditors, and there is not sufflcient évidence of fraud to induce tbe court to 
avoid it absohitely, but there are suspicions circumstances as to tlie adequacy 
of the considération and faimess of tbe transaction, the court will not set 
aside the conveyance altogetber, but permit it to stand as a security for the 
sum actually paid." 

After careful considération of ail the facts and circumstances of the 
case, the court is of the opinion that the action of the défendant in this 
case in buying the skidder in question is only constructively fraudulent, 
made so by the Bankruptcy Act on account of the rétroactive effect of 
the filing of the pétition in bankruptcy, which happened shortly after 
the défendant bought the property in question. We do not think that 
défendant actively conspired with the attorney for plaintiffs in exécu- 
tion in having the property levied on and secretly sold, yet he took ad- 
vantage of the situation and bought the property at an inadéquate 
price. We do not think the transaction was a fair one on his part, and 
yet if it had not been for the subséquent fihng of the pétition in bank- 
ruptcy we hardly think that he would bave been guilty of such actual 
fraud as to warrant the court in setting aside the sale. As the title 
held by défendant is, therefore, only constructively fraudulent, we 
think he should be entitled to reimbursement for the amount of $200 
paid by him for the skidder — such claim to be subject to the claim and 
title of the trustée to the property. The trustée, however, is entitled 
to collect this amount back as a voidable préférence from the plaintiffs 
in fi. fa., to whom the constable paid over the money. In re Breslauer, 
121 Fed. 910, 10 Am. Bank. R. 33 ; Clarke v. Larremore, Trustée, 188 
U. S. 486, 23 Sup. Ct. 363, 47 L. Ed. 555, 9 Am. Bank. R. 476. 

[9] 8. On account of the fact that several years bave intervened 
since defendant's purchase of the skidder in question, and that, there- 
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fore, tlie skidder has deteriorated in value in the meantime, we 
think that it would be équitable to fix the value of the property at the 
time défendant bought same as a basis of the decree to be made in 
this case. It appeai"S from the évidence that défendant offered just 
before he purchased the skidder $500 for same, and that this priée was 
also oiïered by another party. We hardly think that this was the full 
value of the skidder, but under the facts in the case the court finds 
that the value of the skidder at the time of the sale and the hiing of 
the bill was $600 ; and allowing défendant crédit for the $200 paid by 
him, défendant would hâve to pay the sum of $400, with interest from 
June 26, 1912, and ail costs of thèse proceedings, in order to repur- 
chase said property from the trustée. 

A decree will therefore be entered, setting aside the sale made by 
the constable of said skidder and appurtenances, and vesting the title 
to same in the complainant in this case, and providing that in the event 
défendant fails to pay said sum of $400 and interest and costs in 30 
days, so as to repurchase said property as aforesaid, said trustée shall 
sell same, and retain said sum of $400 and interest and ail costs, and 
tum over the balance, if any, to said Kicklighter, his légal représenta- 
tive, or assigns. 



KNOX & LEWIS V. ALWOOD et al. 
(District Court, S. D. Georgla. December 31, 1915.) 

1. Courts <S=3264 — Jukisdiction of Fédéral Court — Ancillart Suit. 

A fédéral court, which is administering the estate of an inyolvent cor- 
poration, including timber lands, has jurisdlction of a bill by ils receivers 
for an Injonction to prevent waste by the cutting of timber, regardless of 
the citizenship of the partiels ; such suit being ancillary. 

[Ed. Note, — For other cases, see Courts, Cent. Dig. § 801; Dec. Dig. 
<S=>264.] 

2. JUDGMENT <S=»564 CONCLUSIVENESS — InTERLOCDTORT DeCREE. 

A decree granting a preliminary injunction in a suit subsequently dis- 
missed is not a final adjudication, which renders the questions determined 
res judicata. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1015-1017; 
Dec. Dig. <S=3564.] 

S. Courts ©=5367 — Fédéral Courts — Autiioritt of State Décisions. 

The construction of a particular will or deed is a gênerai question, 
upon whicli a fédéral court is not bound to follow a décision of the 
Suprême Court of the state, as establishing a rule of property. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. <S=>367.] 

4. WiLLs <®=3693 — Construction — Devise of Life Estate in Timber Land — 
RiGHT TO Sell and Dispose of Timher. 

A testator devised to his son a life estate in timber land, with "full 
power and authority to sell and dispose of the timber," and to hâve full 
use and enjoyment of said lands, without impeachment of waste. Held, 
that the son had power, in selling the timber, to give the purchaser a 
definite time within which to remove the same, provided the time so fixed 
was reasonable, and did not destroy or seriously impair the rights of the 
remalndermen in the land Itself, and that whether the time so fixed was 

®=jFor other cases see same toplo & KBY-NUMBER in ail Key-Numbered Dlgests & Indexes 
228 F.— 48 
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reasoBable Is a question of fact, to be determined in view of ail the 
facts and circumstauces existing at the time of the conveyance. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 1655-1661; Dec. 
Dig. <s=3693.] 

In Equity. Suit by Knox & Lewis, receivers of the Hilton & Dodge 
Lnmber Company, against William Alwood and others. On plea to 
jurisdiction and of res judicata. Overruled. 

This is a bill brought by the receivers of the Hilton & Dodge Lumber Com- 
pany to enjoin respondents from cuttiug timber on certain lands. Both of tlie 
parties in this case derived their title to the timber in dispute from a coinnion 
grantor. It appears that B. L. Laiie once owned the land upon which said tim- 
ber is located, together with the timber, and that by item 3 of bis wlU. whicu 
was probated on April 1, 1895, he devised said land to his son, George W. C. 
Lane, "for and during his natural life, with remainder to his living children at 
the time of his death." The twelfth item of his will is as foUows: "It is my 
will that my children whom I hâve hereinbefore given life estâtes in the lands 
of this will given, shall hâve the fxiU power and authority to sell and dispose of 
the timber on ail said lands, and shall hâve the full use and enjoyment of suid 
lands, without impeaehment of waste. Said Emma S. Lane, as trustée for Lu- 
cinda V. Lane, shall hâve the same power and authority in the disposition of the 
timber on the lands given herein to said Lucinda V. Lane, applying ail money 
arising from such disposition of said timber to the support and maintenance 
of the said Lucinda V. Ijane." On February 6, 1902, George W. C. Lane sold 
and conveyed, by deed with warranty of title, to the Hilton c& Dodge Lum- 
ber Company, "ail the cypress timber and trees of every sort and descrip- 
tion" on the land which had been devised to him by the third item of said 
will. The deed contained the following eovenant: "It is agreed that the time 
limit of this conveyance as above set forth shall be 20 years from the date of 
this conveyance, but the first parties agrée that the said time limit may be ex- 
tended from year to year thereafter, not exceeding 10 years' extension, upon 
the payment by the second party, its successors or assigns, of interest ou 
the original purchase price at the rate ot 6 per cent, per annum." 

ïhe défendants, William Alwood et al., derived title by mesne conveyances 
from the remaindermen under the will of B. L. Lane, and entered upon the 
lands in question and began to eut the timber theref rom. Thereupon the Hil- 
ton & Dodge Lumber Company flled a pétition in the superior court of Jen- 
kins county on July 22, 1913, against said William Alwood et al., praying for 
an Injunction. The state court heard the pétition upon the application for 
temporary Injunction and granted an order temporarily enjoining both par- 
ties, and this order was carried to the Suprême Court of Georgia and reversed, 
as may be seen by référence to the opinion of the court set ont in 141 Ga. 
653, 81 S. E. 1119. 

Thereafter a blU was filed against the Hilton & Dodge Lumber Company 
in the District Court of the United States for the Southern District of Georgia, 
and receivers were appointed for said corporation, and this court thereupon 
took charge of the assets of said company and is administering same. Said 
receivers dismissed the action in the state court, and hâve brought this bill 
in this court, praying for an injunction against the défendants as to the timber 
in question. The respondents hâve filed a plea to the jurisdiction of this 
court on the ground that there is no diversity of citizenship or fédéral question 
Involved ; and they also file a plea of res judicata, claiming that ail questions 
hère Involved hâve been concluded by the lltigation in the state court. 

Garrard & Gazan and Travis & Travis, ail of Savannah, Ga., for 
complainants. 

Osborne & Lawrence and E. H. Abrahams, ail of Savannah, Ga., 
for respondents. 

LAMBDIN, District Judge (after stating the facts as above). [1] 
1. Inasmuch as this court is administering the estate of the Hilton & 
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Dodge Lumber Company, through its receivers, and the bill before the 
court is only an ancillary bill filed for the purpose of protecting a por- 
tion of the estate of that company, I am of the opinion that this court 
has jurisdiction to entertain the bill, although it would not hâve had 
jurisdiction for want of diversity of citizenship of an original bill 
brought for the same purpose. White v. Ewing, 159 U. S. 35, 15 Sup. 
Ct. 1018, 40 L. Ed. 67; Hollander v. Heaslip, 222 Fed. 808, 137 C. 
C. A. 1 (C. C. A. 5th Circuit) ; Wabash R. R. Co. v. Adelbert Col- 
lège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. Ed. 379. 

[ 2 ] 2. The Hilton & Dodge Lumber Company, which was the plain- 
tifif in the state court, brought its bill praying for an injunction against 
Alwood et al., against their cutting the timber in question, relying upon 
the timber deed which they held from George W. C. Lane. The de- 
fendants filed their answer, in which they averred that the rights of 
the plaintiff under the timber deed terminated on the death of the 
life tenant. The superior court of Jenkins county, in which the péti- 
tion was filed, upon the hearing of the application for temporary in- 
junction in said case, passed an order enjoining both parties from re- 
moving the timber in question and also sustaining a gênerai demurrer 
to the pétition. The plaintiff carried the case to the Suprême Court 
of Georgia, and that court reversed the action of the court below, 
and held that plaintiff's title to the timber did not terminate upon the 
death of the hfe tenant, but that plaintiff had a reasonable time in 
which to remove the timber, and that, inasmuch as the évidence ad- 
duced at the hearing disclosed that such time had not expired at that 
time, the superior court erred in enjoining the plaintiff, and that the 
case shouîd proceed to a final hearing upon the right of the plaintiff 
to an injimction. Thereafter receivers were appointed for the Hilton 
& Dodge Lumber Company by this court, and thèse receivers dismissed 
the pétition in the state court and brought their bill in this court for 
injunction against the cutting of the timber in question, claiming that 
the timber deed which they held was in ail respects valid and that they 
had 20 years from the time of its exécution in which to remove the 
timber, as provided in said deed. 

Respondents filed their plea of res judicata, claiming that complain- 
ants were concluded by the former litigation in the state court. The- 
court does not agrée with this contention. The judgment in the su- 
perior court of Jenkins county was not a final judgment, and never 
became a final adjudication, upon the merits of the question between- 
the parties. When the case was dismissed in the state court the prior 
proceedings therein went for naught. The Suprême Court of Georgia, 
in discussing the question hère involved, lays down the rule in such 
matters in the case of National Bank of Augusta v. Printup Brothers 
& Co. et al., 63 Ga. 570, and at the bottom of page 576, in the follow- 
ing language : 

"The truth is that the purpose of an Interlocutory Injunction is wholly pro- 
visional ; it is prellminary and preparatory ; It looks to a future and final 
hearing, more deliberate, solemn, and complète than any which has been had, 
and while contemplating what the resuit of that hearing may be, it by no 
means forestalls it, or settles what it shall be. * ♦ * In one word, there 
is, with respect to the merits of the main case, nothing final elther in granting. 
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or keeplng on foot an Interlocutory injunction ; and the rlgid, stationary con- 
dition whieh any proper conception of res adjudieata in volves arises out of 
judgments only whieh are final in their nature. High on Inj. §§ 3, 4, 5; LTown 
of Ottawa et al. v. Walker] 21 111. 605 [71 Am. Dec. 121] ; Freeman on Judg., 
§ 251 ; [Baugh y. Baugh] 4 Bibb [Ky.] 556 ; 22 Eng. Ch. K. (2 Phillips) 597." 

See, also, the well-considered case of Snare & Triest Company v. 
Friedman (C. C. A. 3d Circuit) 169 Fed. 1, 94 C. C. A. 369, 40 L. R. 
A. (N. S.) 367. 

[3] 3. Respondents also urge that the opinion of the Suprême Court 
of Georgia referred to above in the case of Hilton & Dodge Lumber 
Company v. Alwood et al, 141 Ga. 653 to 658, 81 S. E. Ili9, is bind- 
ing on this court and settles the law for this case. The court recog- 
nizes the well-settled principle that questions concerning real property 
are local questions and "rules of property," and that the courts of the 
United States will therefore follow the established line of décisions 
of the State courts on the subject. The court thinks, however, that it 
was not necessary for the Suprême Court of Georgia, in dcciding that 
case, to détermine the précise point hère involved, to wit, wlictlicr the 
exécution by the life tenant of a timber deed or lease to tlie tiraber 
in question for a period of 20 years was a valid exercise of the power 
given to him under the will of his father or not, and that therefore 
the opinion of the State Suprême Court on that point is only obiter 
dictum, and consequently not binding, either on that court or on this 
court. Furthermore, the construction by the state court of a single ex- 
ceptional will and timber deed like the one involved in this case is 
usually regarded as a gênerai question, as to whieh fédéral courts may 
exercise their own independent judgment, and are not concluded by 
the décisions of the state court. Foxcroft v. Mallett, 4 How. 353, 11 
L. Ed. 1008 (last headnote) ; Lane et al. v. Vick et al., 3 How. 464, 
11 L. Ed. 681 (last headnote); Kuhn v. Fairmont Coal Co., 215 U. 
S. 349, 30 Sup. Ct. 140, 54 L.Ed. 228. However, as statedjurther 
on in this opinion, this court is in substantial accord with the Suprême 
Court of Georgia on the principles involved in the case. 

[4] 4. By his will B. L. Lane gave the land and timber in question 
to his son George W. C. Lane for life, with remainder to the children 
of said son living at the time of his death. The testator further gave 
to his son "full power and authority to sell and dispose of the timber 
on said lands," and to hâve full use and enjoyment of said lands with- 
out impeachment of waste. The authority of the son, who was the 
life tenant, over the land and timber, was limited to the power to "sell 
and dispose of" the timber on the land. He had no power to sell the 
land itself. There was a clear intention on the part of the testator, 
therefore, to separate the land from the timber, and to give the son 
the right to sell and dispose of tlie timber, leaving the land for the 
remaindermen. The court is of the opinion, therefore, that the testator 
did not intend that the son should hâve the power to make a perpétuai 
conveyance of the timber on thèse lands, so as to give his grantee a 
perpétuai estate in the trees and a permanent interest in the soil good 
for ail time, as was done in the case of North Georgia Company v. 
Bebee, reported in 128 Ga. 563, 57 S. E. 873. It is the opinion of the 
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court that the testator intended only that his son should hâve the right 
to sell and dispose of the timber, and that this timber should not be 
allowed to remain permanently on the land but should be removed 
therefrom. Such was the gênerai scheme of the will ; and, further- 
more, this view is borne out by the fact that the Hilton & Dodge 
Lumber Company was a sawmill corporation, engaged at the time in 
removing timber from land and manufacturing it into lumber. The 
case of North Georgia Company v. Bebee is an exceptional case, 
growing out of the peculiar provisions of the conveyance involved 
in that case. The ordinary rule is that, where timber is conveyed, it 
is done for the purpose of removal, and not for the purpose of giving 
to the grantee in the conveyance a permanent interest in the land. 

The power hère given to the son, which he could not go beyond, 
was to "sell and dispose of the timber." The son, therefore, had the 
right either to sell the timber or to dispose of it in some other way. 
Under the power to "sell" by itself, the son would hâve had no right 
to hâve fixed any definite time for the removal of the timber ; but 
under décisions of the Suprême Court of Georgia in the cases of Mc- 
Rae V. Stillwell, 111 Ga. 65, 36 S. E. 604, 55 L. R. A. 513, and Shippen 
Lumber Company v. Gates, 136 Ga. 37, 70 S. E. 672, and other cases 
not necessary to cite, the grantee would hâve had a reasonable time 
to eut and remove the timber under a sale of same. The son, how- 
ever, was given the power also to "dispose of" the timber. One meth- 
od of disposing of timber which is common and usual to sawmill men 
in this State is to exécute a deed to the timber and to grant therein a 
definite period of time in which to remove the same, and such an in- 
strument is construed by the courts of Georgia to be merely a license 
to eut and remove the timber during the time fixed in the contract. 
Johnson v. Truitt, 122 Ga. 327, and top of page 329, 50 S. E. 135. 

Under the power to sell only, the court does not think that the 
son had the right to grant any definite time in which the timber should 
be removed, but that same would be governed by the principle of 
law laid down by our Suprême Court as above stated, and the grantee 
would hâve a reasonable time to remove the timber; but under the 
power given the son to "dispose of" the timber the court is of the 
opinion that the son had the power to sell the timber and allow a 
definite time in which same was to be removed, and therefore the court 
holds that the deed in question was authorized by this provision of 
the will with the limitation expressed below. The testator, however, 
according to the scheme of his will, intended that the remaindermen 
should enjoy the land after the timber was removed therefrom. The 
life tenant, therefore, in exercising his power in disposing of the tim- 
ber, had no right to destroy or seriously impair the rights of the re- 
maindermen in the land itself. Regard should be had, therefore, both 
to the rights of the life tenant in the timber and the rights of the re- 
maindermen in the land. The life tenant had no power to unreason- 
ably interfère with the rights of the remaindermen. Such being the 
case, the court is of the opinion that the son did not hâve the power 
to give to the grantee in the timber deed in question an unreasonably 
long time within which to remove the timber from the land. The 
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question, therefore, in this case, is whether the grant of a 20-year 
peribd in the deed in question was an unreasonable exercise of the 
power given to the life tenant by the will of his father. The court is 
of the opinion that this is a question of fact, and not of law. Brinson 
V. Kirkland, 122 Ga. 4S6, 50 S. E. 369; McRae v. Stillwell, 111 Ga. 
65, 36 S. E. 604, 55 L. R. A. 513. 

5. In deciding the question as to whether the time of 20 years for 
removing the timber as named in the deed was a reasonable time or 
not, ail the facts and circumstances of the case and the conditions 
surrounding the parties at the time of the exécution of the deed 
should be considered, rather than the conditions which hâve subse- 
quently arisen. Brinson v. Kirkland, 122 Ga. 488, 50 S. E. 369 ; Mc- 
Rae V. Stillwell, 111 Ga. 65, 36 S. E. 604, 55 L. R. A. 513; Minshew 
V. A. C. h.^ 98 S. C. 8, 81 S. E. 1027; Goette v. Lane, 111 Ga. 40O, 
36 S. E. 758. Of course, under the authorities, the provision in the 
deed in question allowing 20 years is prima facie valid, and the burden. 
is upon the défendants in this case to show that the time stipulated 
in the deed is unreasonable in view of ail tlie circumstances existing 
at the time of the exécution of same. 

6. The case before me is a bill in equity, and therefore ordinarily 
it is the duty of the court to décide the question hère presented, which 
is one of fact and not of law. However, as the question involves the 
considération of a great many facts and circumstances about which. 
reasonable men may disagree, and which are pecuHarly cognizable and 
determinable by business men and other men of affairs, the court is 
of the opinion that it would be proper to submit this question to a 
jury for its advice; the action of the jury being, of course, merely 
advisory, and not binding upon the court. There is sonie doubt as 
to whether, in determining the question of fact as tO' the reasonable- 
ness of time above mentioned, the court and jury should consider the 
full period of 20 years named in the deed, or the period that elapsed 
between the exécution of the deed in 1902 and the time of the filing 
of this bill in 1915, or the time that elapsed between the exécution of 
the deed in 1902 and the time of the fiUng of the action in the state 
court on July 22, 1913. This question is reserved for future déter- 
mination. 



GENERAL BLECTBIO CO. v. RICHARDSON et al. 

(District Court, B. D. Pennsylvania. January 27, 1916.) 

No. 1387. 

1. Sales <S=474 — Conditional Sales — Building Contracts — Rights ov 
suboontractoes. 

Plaintifl! supplieû certain electrical apparatus to général coiitractors 
working on a construction contract, reserving title tliereto. Payaient 
was not made, the gênerai contractors became Insolvent, and the contract 
was completeà by their receivers. Sufflcient money was due from the 
owner to pay for the apparatus, and plaintilï suèd to require payment 
thereof to it, on the theory that an équitable lien or trust was impressed 
thereon in Its favor. Tlie owner had made substantlal paymeuts to the 

®=jFor other cases see same topio & KBY-NUMBBR In ail Key-Numbered Digests & Indexes- 
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gênerai contractors, on architects' estimâtes of the total work done, wlth- 
out notice of any equlties of plaintifC, and the receivers had completed the 
eontract at considérable expense on the falth of the situation as it ap' 
peared to be. It was admitted that under the law of Pennsylvania condl- 
tioual sales were vold as against bona flde purchasers and exécution cred- 
itors, and that the receivers had the standing of creditors. Held, that 
plaintifC had neither a légal right nor an equity to the balance due; it 
being a principle of the common law that a transfer of chattels under 
circumstances implying a sale passes title clear of secret liens and unaf- 
fected by any secret verbal rétention of title, except as against those who 
are in Oie secret. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1391-1402; Dec 
Dig. ©=474.] 
2. Courts ©=>367 — United States Courts — State Laws as Eules of Déci- 
sion. 

The eontract being a Pennsylvania eontract, the law of that state was 
a rule of property, to be applied as such in the courts of the United States 
in any controversy over the right of property, whether the right was in- 
voked in an action at law or in proceedings in equity. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 958, 959; Dec. 
Dig. <S=3367.] 

In Equity. Suit by the General Electric Company against James 
A. Richardson and others. On trial hearing upon bill, answer, and 
proofs. Bill dismissed. 

Gill & Linn, of Philadelphia, Pa., for plaintiff. 

Samuel E. Howell, of Philadelphia, Pa., for défendant T. W. Evans 
Muséum & Institute Society. 

Ira J. Williams and Reynolds D. Brown, both of Philadelphia, Pa., 
for défendant receivers. 

DICKINSON, District Judge. [1] The facts necessary to a prés- 
entation of the question involved in this case are few. James G. Doak 
& Co. had a construction eontract v^^ith the Thomas Evans Muséum & 
Institute Society. They were what is commonly called the gênerai 
contractors. The plaintiff supplied to the gênerai contractors, toward 
the construction, certain electrical apparatus. The only respect in 
which the transaction differed from the ordinary one between a gên- 
erai contractor and a materialman or subcontractor is that there were 
provisions in the eontract of the plaintiff expressive of the thought 
that the plaintiff retained title to the apparatus until payment there- 
for was made. Payment was not made, and the gênerai contractors 
became insolvent. The eontract was completed by the receivers. 
Enough money is due by the owner to pay the plaintiff for the ap- 
paratus supplied, and this bill bas been filed to require that this be 
done. The prayers are for an injunction restraining the owner from 
paying the receivers, and requiring them to pay the plaintiff the agreed 
value of what it supplied. It would, at first view, be thought to be 
not a little difficult to f ormulate a statement of any theory upon which 
such a bill can be sustained. The very able counsel for plaintiff has, 
however, evolved such a theory. It is, in the language of counsel : 

"That an équitable lien or trust was impressed upon the unpaid balance 
of the eontract priée for the building in favor of the plaintiff for the amount 
due it." 

.<g=3For other cases see same toplo & KBY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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The acceptance of this proposition encounters thèse obstacles : There 
vvere no contractual relations between the Muséum and the plaintiff. 
If the apparatus remained the property of the latter, the utmost right 
it would seem to hâve had was to retake what belonged to it. They 
surely could not hâve arranged between themselves that the Muséum 
might retain the property, and the otlier défendants pay for it, and 
hâve enforced such payment by the others. If both could not hâve 
donc this, upon what equity can the court found a decree to do the 
same thing at the request of the plaintiff alone? It is clear that, if 
the owner of the building had given up this property to the plaintiff, 
its only hope of recoupment would hâve been through calling upon 
the other défendants to supply the generators in fulfillment of the 
contract. It is equally clear that the owner could not bave required 
this if its relinquishment of the property had been voluntary. This 
would bring the right to the touchstone of the question of whether 
the Muséum could bave kept the apparatus. 

Stated in the abstract, the question would then be: Can a subcon- 
tractor or materialman, who bas furnished material to a gênerai con- 
tracter, and which bas gone into the construction of the building of 
another, reclaim the material, if not paid for? As applied to this 
case, the question would hâve involved the fact that the material had 
been furnished for this building, and had been delivered by the ma- 
terialman to the building in furtherance of the contract, and the owner 
had made very substantial pa3'ments to the gênerai contracter without 
notice of any equities in the materialman. When the other défend- 
ants were brought into the discussion of the equities, the further fact 
is developed that they, after the default of the gênerai contracter, 
completed the building at considérable expense on the faith of the 
situation as it appeared to be. When the title of the plaintiff is in- 
quired into, it is found to hâve no other basis than a secret agreement 
between itself and the gênerai contracter that the apparatus should be 
considered the plaintiff's property, after it had been sold to the con- 
tracter, unless or until it was paid for. None of the facts give 2my 
strength to the case of the plaintiff. A more or less fanciful theory 
may be built upon nicely balanced equities between the plaintiff and 
the owner, but the structure will not withstand the shock of contact 
with the rugged principles of the common law. 

Ceunsel for plaintiff bas supported bis theory of plaintiff's case by 
an argument which is both ingénions and plausible. It is casier to 
deny bis conclusions than to controvert his argument. The thread 
which will guide us eut of the labyrinth into which such arguments 
lead is to hold fast to one simple principle of the common law. That 
principle is that a transfer of chattels under circumstances which im- 
ply a sale passes the title clear of secret liens and unaft'ected by any 
secret verbal rétention of title, except as against thèse who are in the 
secret. Mère verbal pledges or transfers of title are by the statute 
of Elizabeth void against subséquent bona fide purchasers fer value 
and creditors. The latter, ceunsel for plaintiff admits, includes thèse 
receivers défendant. The literature of the law supplies much aid for 
arguments in support of such liens, but such aid will, upon examina- 
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tion, be found to hâve its source in the principles of other Systems of 
law than those from which the law of Pennsylvania is derived. It 
is admitted that under the law of Pennsylvania conditional sales are 
void so far as they afifect rights of bona fide purchasers and exécution 
creditors. Property sold to a vendee under a conditional sale agree- 
ment in the efifort to secure payment of the purchase money is sub- 
ject to exécution if in possession of the vendee. Duplex v. Clipper, 
213 Pa. 207, 62 Atl. 841. 

[2] The contract hère was a Pennsylvania con tract. The law of 
Pennsylvania, therefore, becomes the law of the property, and as 
such will be applied in the courts of the United States in any con- 
troversy over the right of property whether the right is invoked in 
an action at law or in proceedings in equity. If this transaction be 
viewed as a sale to Doak & Co., it is conceded that under the law of 
Pennsylvania plaintiff's title cannot be asserted against the receivers. 
Although plaintifï does not in terms admit it, the argument also con- 
cèdes that title could not be asserted against the owner. The appara- 
tus was furnished to the contracter to be used in the construction 
of the building and was there delivered and so used. On the faith 
of this having been donc and of the value thus received, the owner 
paid out many thousands of dollars. The fact that other construc- 
tion work was also done does not take away the fact that this large 
payment was made in considération of this apparatus having been 
furnished, as well as the other constructive work done ; nor does it, 
lor the other fact that the payment was made on an architect's estimate 
of the total work done, detract from the rights or lessen the equities 
of the owner. Surely no creditor of Doak & Co. could bave sold the 
apparatus, nor could the plaintifif hâve taken it away from the owner. 
Thèse considérations hâve forced the plaintiff into taking the alterna- 
tive position of no sale to the contracter and of a delivery to the owner 
through the contracter as agent for plaintiff. * 

This view adds nothing te plaintiff's equities. The transaction then 
was this. The plaintiff gave Doak & Co. not merely authority, but 
express directions, te set up the apparatus en the owner's premises, 
and on the strength of this (and of other construction work done by 
Doak & Co.) to demand and receive a large sum of money from the 
owner without notice of any kind of plaintiff's title. The mère state- 
ment of the transaction dénies the existence of any equities arising 
out of it. Nor is the plaintiff helped by taking from Doak & Co. their 
indefinite agreement to protect plaintiff in the assertion ef its title 
The only thing Doak could hâve done would hâve been to do what 
plaintiff might itself bave done — give notice of this title. The fact 
that it did not give this notice is proof that it did not wish or ex- 
pect it to be given by Doak. 

Small comfort is to be had from Holly v. New Chester Water Co. 
(C. C.) 48 Fed. 879, or York v. Cassell, 201 U. S. 344, 26 Sup. Ct. 
481, 50 L. Ed. 782. The former case is ruled upon the express ground 
that the contracter and the owner were there one. The case was 
therefore decided as if between the plaintiff and the contractor with 
whom it had agreed. The latter case arose before the amendment to 
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the Bankruptcy Law, and was because of this, in légal effect, also be- 
tween the parties to the contract. 

The case for the plaintiff may be summed up in this statement : The 
only légal right and the only equity it has is to hâve Doak & Co. live 
up to their contractual obligations. The owner of the property and 
the other creditors hâve the like right. The plaintiff has no légal right 
and no equity which it can assert against either the owner or the 
creditors. Its claim of right to assert such an equity against the cred- 
itors represented by the receiver by reaching them through the owner 
rests upon an argument which, although ingeniously constructed and 
urged with force and plausibility, fails in convincing power. The 
owner has no equity against the receivers. As already stated, the 
plaintiff has none against either owner or receivers. None is created 
by the simple expédient of proceeding against both. The law of Penn- 
sylvania, by which the rights of thèse parties is to be determined, is 
admitted to be as stated. Nothing is gained by attacking the policy 
of the common law upon which it is founded. That policy might, how- 
ever, easily be vindicated. It is a distinguishing feature of the com- 
mon-law System. It is in substance that, when a sale takes place, other 
persons who deal with the property on the faith of the sale as made 
shall not be embarrassed by the parties to the sale secretly saying to 
each other that the sale is not a sale. 

The bill of complaint is dismissed, with costs to défendants. 



TRITTMPH ELECTRIC CO. v. TflULLEN. 
(District Court, E. D. Pennsylvania. January 25, 1916.) 

1. Specific Performance «©=532 — Contracts E.xfoeceable — Mutualitt of 

Obligation. 

A contract <K employment terminable at will provlded that the em- 
ployé should asslgn to the employer any patent or patent application for 
any invention, but that this did not apply to intentions not applicable to 
the Une manufactured by the employer. After an application for a 
patent and before its issuance, the employer discharged the employé. 
Held, that speciflc performance of the agreement to assign would be 
denied on the ground that the contract being at will was so lacking In 
mutuality as to deny to one party the right to a decree for which the 
other party, from the nature of the contract, could not ask. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. |§ 89- 
99 ; Dec. Dig. <S=32.] 

2. Specific Performance (S=>1 — Conteacts Enfokceable — Doubtful Rights. 

The remedy of speciflc performance wIU be withheld untll the chancelier 
Is convinced that plaintiff has a clear right to the subject-matter of the 
contract. 

[Ed. Note. — For other cases, see Speciflc Performance, Cent. Dig. § 1; 
Dec. Dig. ®=3l,] 

3. Specific Performance <S=>28 — Contracts Enfohceable — Certaintt. 

To warrant speciflc performance, there must be a satisfying degree of 
certainty of what the thing is to which plaintiff has the claimed right. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. S§ 
61-68 ; Dec. Dig. <S=:î28.] 

ÊssFor other cases see same topio & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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4. Specific Performance <S=25 — Conteacts Enforceable — Intention of 

Pabties. 

To warrant spécifie performance, it must appear that tlie claimed right 
was in the contemplation of the parties to the contract, and tliough the 
contract is so drawn that a court of law will construe it in plaintiffi's favor 
and permit a recovery and damages for its breach, if it does not appear 
that défendant had in contemplation that he was contracting away what 
plaintiff claims, specific performance may be withheld, and plalntiff re- 
mitted to his right to recover damages. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent Dig. §§ 
56-58, 60 ; Dec. Dig. <©=525.] 

5. Specific Performance ®=»100 — Geounds of Denial — Change in Situa- 

tion. 

A contract of employment terminable at wlll, but which the parties con- 
templated should continue indefinitely, required the employé to assign 
to the employer inventions in the Une of the manufacturlng business 
conducted by the employer. Held that, where the employer discharged 
the employé, though it was justified in standing upon its légal rights, 
there was such a change in the situation of the parties, brought about by 
the employer's own act, as justified the denial of specific performance of 
the agreement to assign. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 
305-310; Dec. Dig. <S=3lOO.] 

In Equity. Suit by the Triumph Electric Company against Louis 
H. Thullen. On trial hearing on bill, answer, and proofs. Bill dis- 
missed. 

See, also, 225 Fed. 293. 

Edwards, Sager & Wooster, of New York City, for plaintiff. 
Richard Eyre, of New York City, and Furth, Singer & Bortin, of 
Philadelphia, Pa., for défendant. 

DICKINSO'N, District Judge. This case is ruled by Marble Co. 
V. Ripley, 77 U. S. 339, 19 L. Ed. 955, upon the basis of the finding 
of this court, affirmed by the Circuit Court of Appeals in Thullen v. 

Triumph Electric Co., 227 Fed. 837, C. C. A. . We are 

asked to dispose of it, and sustain or dismiss the bill of complaint, 
according as it may be found that the plaintiff is or is not entitled to 
the specific relief prayed; the plaintiff having expressly waived its 
right in this suit to any other relief, or to hâve the cause transferred to 
the law side of the court. 

There is no dispute of any merit over the main facts, and no neces- 
sity for any spécial findings as to them. Ignoring the other features 
of its business, the plaintiff is a manufacturer of electric motors. The 
défendant is an electrical engineer. The parties entered into a con- 
tract, evidenced by an exchange of letters. The only features of the 
contract with which we are now concerned are thèse : 

The défendant was to enter the employ of the plaintiff, in charge 
of the engineering department of its plant, and if in the course of his 
employment he invented any design in the line of the manufacturlng 
business conducted by plaintiff, for which letters patent were issued, 
the patent was to be the property of the plaintiff. The expense at- 
tending the invention and the grant of letters patent was to be met 
by the plaintiff. The défendant entered the employ of plaintiff in 

Ê=»For other cases see same topic & KBY-NUMBER la ail Key-Numbered Dlgests & Inflexea 
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pursuance of the contract. An order for a motor came from a cus- 
tomer of the plaintiff. This customer in its business operated saws. 
The material to be sawed was brought by a carriage contrivance up 
against the saw. The material varied in bulk. A condition of the 
opération was that, if the section through which the saw eut was 
small, the material was properly fcd f aster to the saw than when the 
section was large. The customer wished to hâve a motor supplied 
which would answer its needs. In working out this problem the de- 
fendant conceived the idea of wiring up the parts in such manner that 
the power which drove the saw and that which moved the carriage 
would be so correlated that the speed with which the material was 
fed to the saw would automatically be adjusted to the work put 
upon the saw. The resuit was a controller resuit. 

As nearly as one not versed in the science of electrical engineering, 
nor familiar with its terminology, can grasp or express the controller 
idea involved in the invention, it is that of a controller System, as dis- 
tinguished from a controller existing as a separate and individual 
unit. The défendant in his contract of employment had retained as 
his property anything of which he might be the inventer outside of 
the line manufactured by the plaintiff. Thinking the invention above 
ref erred to to be one the right to which belonged to him, he paid the 
plaintifï for the time and material expended in the exjierimental 
work of developing and testing the inventive idea, and at his own 
expense applied for and subsequently was granted letters patent cov- 
ering the invention. Letters patent were applied for December, 1912, 
and issued August 19, 1913. 

Another feature of the contract of employment was that the de- 
fendant was to receive a compensation based upon a yearly salary 
rate. The plaintifï construed the employment as one at will, and 
discharged défendant from its employ, paying him to a time between 
the date of the application for and the grant of the letters patent. The 
défendant brought his action for breach of contract on the theory 
that his employment was by the year. The court held the employment 
to be at will and rendered judgment for the défendant in that action 
which judgment was, on appeal, affirmed by the Circuit Court of Ap- 
peals. Thullen v. Triumph Electric Co., supra. 

Subsequently the plaintiff in the présent proceedings filed its bill of 
complaint. The sole question involved, as already stated, is the right 
of the plaintiff to the équitable remedy of a decree for spécifie per- 
formance of the contract to assign this patent. The language of the 
contract is as f ollows : 

"In the event of any design belng capable of belng made the subject-matter 
of a patent application, such application and patent sliall be assigned to the 
Company, they paying the necessary attorney and patent-office fées." 

"It is understood that tliis does not apply to any patentable design, you 
[the défendant] may discover, not applicable to the line manufactured by this 
Company [the plaintiff]." 

The letters patent bear the number 1,070,638, and the invention 
is described in the application as relating — 

"to Systems for auto:n„tically controUi electrlc motors and has partlcular 
référence to the control of electrlcali;^ driven feed carriages for friction or 
other saws." 
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[ 1 ] Upon the f acts as stated the conclusion reached is that the plain- 
tiff is not entitled to the équitable remedy prayed, and under the stipu- 
lation made at the argument the bill should be dismissed. This con- 
clusion may, we think, be based upon the fact that the contract of em- 
ployment of the défendant was at the will of plaintiff, and upon the 
équitable doctrine that a contract of this kind is so lacking in mutuality 
as to deny to one party the right to a decree for which the other party, 
froni the nature of the contract, could not ask. Marble Co. v. Ripley, 
77 U. S. (10 Wall.) 339, 19 L. Ed. 955. The subject is treated by text- 
writers under the head of the "Doctrine of the Mutuality of the Con- 
tract." There is some ground for the distinction recognized in some 
jurisdictions as affording an exception to the rule, which may be made 
in the case of an employer who bas not terminated the contract until 
after he bas himself so far performed as to bave given the considéra- 
tion for the right he asks to bave enforced, but we are led to the same 
conclusion expressed by Judge Dallas in Brooklyn Baseball Club v. 
McGuire (C. C.) 116 Fed. 782, that the question is no longer an open 
one. 

[2-5] Although thèse cases are décisive of the question involved, 
there are other considérations leading to the same conclusion. It is 
an équitable doctrine known as the certainty of the contract doctrine 
of universal acceptation that the remedy of spécifie performance will 
be withheld until the chancellor is convinced the plaintifï has the clear 
right to the subject-matter of the contract. The further doctrine is 
that there must be a satisf ying degree of certainty of what the thing is 
to which the plaintiff has the claimed right, and that it was in the con- 
templation of the parties to the contract that he should bave it. Not 
merely a plausible, but a forceful, argument has been addressed to us 
against the existence of even a légal right in the plaintifï. This is 
based upon the thought that the invention hère pertained, not to mo- 
tors which the plaintifï manufactured, but (for illustration) to saws 
which the customer used. The owner of such saws could order bis 
motors of this plaintifï, or from any other manufacturer, and obtain 
the right to use this invention, without any possibility of the thought 
being presented that by so using it he was in any way encroaching on 
the field of manufacture occupied by the builder of the motor. If a 
manufacturer of motors, with a license to use (but not the right to 
vend) this invention, were to supply it to a customer, who operated 
saws, this customer would be an infringer. 

Another considération, already adverted to, is that it is not enough 
that the légal right is in the plaintiiï and that he might be able to re- 
cover damages for a breach of the contract. It must appear that it 
was the intendment of the défendant that the plaintifï should hâve the 
right. When a contract is so drawn that a court of law will construe 
it in plaintifï's favor and permit a recovery in damages for its breach, 
and yet it does not appear that the défendant had in contemplation that 
he was contracting away what the plaintifï may at law successfully 
claim, this particular form of équitable remedy may be withheld, and 
the plaintifï be remitted to his right to recover damages. It is because 
of this it has been said that the breach by the défendant must bave in 
it an élément somewhat akin to the unconscionable. A broad contract 
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to assign any future invention vvhich might be made the subject of a 
patent could not be said to confer in itself tlie absolute right to a de- 
cree for spécifie performance. Subséquent events may change tlie re- 
lations of the parties, and when this change bas been brought about 
by the act of the plaintiff the court may properly hâve regard to thèse 
changes in exercising the power to award spécifie performance. The 
parties to this contract, at the time it was made, had in contemplation 
its indefinite continuance. The plaintiff specifically expressed its in- 
tention that the relations should last for years. It was justified in 
standing upon its légal rights, but cannot complain if it is held to them. 
Moreover, if the mutuality of remedy test is to be applied as of the 
date of the filing of the bill, plaintiff's right to this form of remedy 
would seem to be gone when it terminated the contract. Fry's Spécifie 
Performance, § 422 et seq. ; Pomeroy Equitable Remédies, § 769. 

Independently of the stipulation made by plaintiff, thèse considéra- 
tions (except the one denying plaintiff to bave any claim to the inven- 
tion) would lead only to the conclusion of refusing a decree for spé- 
cifie performance. Equity, having taken jurisdiction of the case, might 
give other relief, as by proceeding to an award of damages, or the 
cause might be transferred to the law side of the court. Under the 
stipulation, however, the bill should be dismissed, with costs to de- 
fendant, and a decree to this eflfect may be submitted. 

The former disposition made of the case was for the purpose of 
enabling plaintiff to ask for other relief. As this has now been ex- 
pressly waived in this proceeding, and for the further reason that the 
former ruling was in part based upon a mistaken view of one feature 
of the facts, the opinion handed down is withdrawn. Spécial findings 
of certain minor facts and of the conclusions reached are submitted 
herewith. 

Trial Hearing on Bill, Answer, and Proofs. 

Findings of Fact. 

(1) Payment for the labor employed and materials used in the ex- 
périmental work of developing the defendant's invention was made in 
the bona fide belief on the part of the défendant that the invention did 
not relate to plaintiff's hne of manufacture. Such payment was made, 
however, without the knowledge on the part of plaintiff that it related 
to the invention involved in this proceeding. As soon as knowledge 
of the invention came to the plaintiff, it was promptly claimed to be 
its property. 

(2) The invention referred to was not in the contemplation of the 
défendant as one of the inventions which under the contract of the 
parties became the property of the plaintiff. 

Conclusions. 

(1) The contract of employment between the parties was terminable 
at will. 

(2) The plaintiff is not entitled to the relief of the awarding of the 
remedy of spécifie performance or to a decree that the letters patent 
be assigned to it by défendant. 

(3) Under the stipulation made by plaintiff, the bill of complaint 
should be dismissed, with costs to défendant. 
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In re ASSOCIATED TRUST HOTELS, Inc. 
(District Court, D. Massacliusetts. August 7, 1915.) 

1. CoBPoiîATioris i@=>546 — Keobganization — KiGHTS or Ceeditobs — Leasb — 

Waiveb — Abandonment. 

Tlie h. Co. owned certain tiotel property sulJject to incumbrances. Tlie 
A. Trust bought ail the stock of such company and organlzed tbe bankrupt 
corporation to take over the business. Instead of having the L. Co. sell 
its property to the new corporation, however, the property was leased to 
the bankrupt; this course being taken because of the existence of out- 
standing notes of the L. Co. and because it was considered inadvisable to 
surrender an existing liquor license. The lease authorized the bankrupt 
to take out the succeeding license in its own name and this was done. The 
notes in question were indorsed or guaranteed by the A. Trust and also 
by the bankrupt, and, one purpose for wMch the L. Co. was kept alive 
having been fulflUed, and the other having hecome unimportant, the L. 
Co. beeame dormant, and the référée found that the lease was walved or 
abandoned. Held, that the rights of the creditors of the two corporations, 
each of which was Insolvent, should be worked out along the lines estab- 
lished by the corporations themselves, and the lease should not be treated 
as abandoned, as the bankrupt could not claim title under tbe lease and 
at the same tiine avoid its obligations thereunder to the L. Co., and aban- 
donment or waiver, merely by conduct, of a fundamental and formai in- 
strument, by which title to real esta te is conveyed. If possible at ail, re- 
quires clear and unequivocal proof. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2176, 2177; 
Dec. Dig. <®=»546.] 

2. Landlobd and Tenant ®=3l48 — Failube to Pat Interest and Taxes — 

Damages. 

Where a lessor had not pald interest and taxes, which the lessee agreed,. 
but failed, to pay, it was entitled only to such damages as it sustained 
through the lessee's failure to pay, and, while this would ordinarily be 
the amounts agreed to be paid, It could not be held as a matterof lawthat 
the damages were necessarily those amounts. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
520-532 ; Dec. Dig. <S=>148.] 

3. CoBPOEATioNa ©==546 — Reobganization — Rights of Cbeditoes. 

A lease between two corporations, ail the stock of which was owned by 
a third corporation, provided that a liquor license in renewal of one then 
in existence mlght be applied for or renewed in the name o£ the lessee. 
By the custom of the licensing board the holder of a license was allowed, 
nnder such circumstances, to nominate the successor to the license, if it 
did not désire a renewal in its own name. There was no provision that, 
upon terminatlon of the lease for breach of condition, the lessee would 
nominate the lessor or such person as the lessor might sélect. Held that. 
In adjusting the rights of the creditors of the two corporations, each of 
which was Insolvent, no such agreement could be read Into the lease. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2176, 2177 ; 
Dec. Dig. ®=»546.] 

In Bankruptcy. In the matter of the Associated Trust Hotels, In- 
corporated, bankrupt. On review of two orders of the référée. Order 
disallowing claim reversed; order denying pétition for réclamation 
affirmed, and proof of claim recommitted to the référée. 

See, also, 222 Fed. 1012. 

AssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Harold Williams, Jr., of Boston, Mass., for creditor. 
William M. Noble and Walter Hartstone, both of Boston, Mass., 
opposed. 

MORTON, District Judge. Thèse pétitions for review bring up 
two orders of Mr. Référée Darling — the first, disallowing a proof of 
claim against the bankrupt by the receiver of the Lenox Hôtel Com- 
pany for $27,140; the second, denying the pétition by the same re- 
ceiver that rights in his favor be established in certain funds of the 
bankrupt. The correctness of the referee's narrative of facts is not 
seriously disputed, but some of his conclusions, and his findings based 
on them, are disputed. The facts are involved; and I shall not at- 
tempt to restate them completely, referring only to such as bear upon 
what seem to me to be the décisive points. 

[1] The Lenox Hôtel Company owned, subject to various incum- 
brances, the real and personal property of the Hôtel Lenox. The 
Associated Trust bought ail the stock of that company. For a fevv 
months after the change of stock ownership the company continued 
its opérations as before. Then this bankrupt corporation was form- 
ed by the new owner of the Lenox stock for the purpose of taking 
over the entire business of that company. This plan might hâve been 
carried out by having the Lenox Company sell ail its property to the 
new corporation, and arrange with it for the payment or assump- 
tion of existing indebtedness. That course was not followed ; in- 
stead the Lenox Company leased the hôtel property, real and personal, 
to the bankrupt for one year from April 1, 1914, with the option to 
renew for four years more. Two reasons apparently led to the 
adoption of that course: First, the existence of about $50,000 of 
outstanding notes of the Lenox Company, issued to the persons who 
had sold out their stock in it; and, second, considérations concern- 
ing the liquor license held by it. As to the latter, the license had 
about a month to run when the new company took hold of the business. 
It was thought less expensive to hâve the Lenox Company contin- 
ue that part of the business for the month, accounting to the new com- 
pany therefor, than to surrender the license and take out another for 
the new company at a cost of $3,000 for the month. This was a tem- 
porary matter. The lease explicitly and unreservedly says that, as 
between the two companies, the right to take out the succeeding license 
should be in the new one. There was no reason, so far as the liquor 
license was concerned, why the lease should be kept alive after May 
Ist, when the 1914 license — which was duly procured — took effect. 

As to the notes : Thèse were issued to the persons from whom the 
Associated Trust had bought the stock of the Lenox Hôtel Company. 
They were indorsed or guaranteed by the Trust, and also at a later 
date by the bankrupt. Thereafter the lease from the Lenox Hôtel 
Company to the new company apparently added nothing of value to 
them, except as it might create paper assets available to the crediiors 
of that company against the creditors of the new company (this bank- 
rupt) and of the Associated Trust. This situation has in fact actually 
arisen, although in deciding whether the lease was waived or aban- 
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doiied, as claimed, it is to be considered whether the parties con- 
cerned then acted in contemplation of this eventuality. The facts 
show clearly that they did not. 

It is contended by the trustée that the lease was abandoned by both 
parties and became inoperative after July 1, 1914. Up to that time 
various accounts and transfers of cash in which the Lenox Hôtel 
Company figures appear on its own books, and on those of the Trust, 
and of the banlcrupt. Beginning with that date, important changes 
were made in those matters. The Lenox Hotel Company, largely, if 
not entirely, ceased to hâve an active bank account; the receipts of 
the hotel were ail deposited to the bankrupt's crédit; the Associated 
Trust debited itself with the fixed charges on the property, and, as I 
understand the report, charged them direct to the bankrupt. No lease 
account by the Lenox Hotel Company against the new company v/as 
ever kept by either corporation, or by the Trust. No acts appear to 
hâve been done after that date by either of the three parties con- 
cerned in récognition of, or proceeding from, the lease. The Trust 
owned the entire stock of both companies. One purpose for which 
the Lenox Company had been kept alive (the license) had been ful- 
filled ; the only other purpose for regarding it (the outstanding notes) 
had, by reason of the indorsement and guaranty of the notes by both 
of the Trust and the new company, become of no substantial im- 
portance as matters then stood. The learned référée has found, as 
to the lease, "that, if it were not merely colorable, it was by the par- 
ties waived, abandoned, or renounced." He therefore disallowed in 
toto the claim in question based on the lease. 

The lease was the only title which the new company, the bankrupt, 
had to any of the hotel property. The Lenox Company never parted 
with its reversion, expectant on the termination of the lease. If 
the lease were waived or abandoned, the resuit, as it seems to me, 
must hâve been to reinstate the Lenox Company as full owner of 
the property. It was not treated as having that position at any time 
after the lease was made. It seems clear that the bankrupt cannot 
claim the title under the lease as it is doing, and at the same time 
avoid its obligations tliereunder to the Lenox Company. 

Both corporations are insolvent, and one of them is bankrupt. The 
rights to be conserved are those of their creditors. Al! the property 
of the Lenox Company was by the lease turned over to the bankrupt, 
which at that time had no substantial property of its own. 

The resuit of the referee's décision is to leave remediless the orig- 
inal creditors of the Lenox Company, who trusted it when it was a 
Suivent, going concern, and the holders in good faith and for value 
of its notes before referred to. It is not shown that the lease was 
made in bad faith, or in intentional fraud on anybody's rights. It car- 
ried out the plan which the then owrler of both companies adopted 
to govern their inter-relations. That plan left the Lenox Company 
dormant for the time being, holding its reversionary interest, with 
its charges and obligations ail assumed by the lessee. Abandonment 
or waiver, merely by conduct, of a fundamental and formai instru- 
ment of this character, by which title to real estate was conveyed — 
228 F.— 49 
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assuming such a thing to be possible, which after delivery and ac- 
ceptance is certainly doubtful — must require clear and unequivocal 
proof, especially when, as hère, rights of innocent third parties wilï 
be affected thereby. I do not think that there was such proof in this 
case. Moreover, to hold that the lease was abandoned leads to great 
complication in the relations between the two companies, and to re- 
sults not expected or intended. I am therefore inclined to disagree 
with the learned référée in this particular, and to work out the rights 
of creditors in thèse two corporations along the lines established by 
the corporations themselves. 

[2] It follows that the order disallowing in toto the claim under 
the lease was erroneous and' must be reversed. As the Lenox Com- 
pany has not paid the interest and taxes on which its proof of claim 
is based, its exact right is, not to hâve those amounts paid to it, but 
to be repaid such damages as it has sustained through the bankrupt's 
failure to pay them as it agreed to do. While such damages would 
ordinarily be the amounts which were agreed to be paid and were not, 
it cannot, I think, be ruled as a matter of law that the damages must 
necessarily be those amounts. The matter must go back to the référée 
to State the amount of damages for which proof should be allowed, 
and in connection therewith to state, if in his opinion it is advisable 
to do so, the account between the Lenox Company and the bankrupt. 

[3] As to the liquor license: The lease provides that "Said license 
may be applied for or renewed in the name of said lessee on and 
after May 1, 1914, in said lessee's own right." This is an explicit 
conveyance or renunciation of ail the lessor's right or interest in the 
new license. By the custom of the Boston licensing board the holder 
of a license is allowed, under such circumstances as are hère presented, 
to nominate the successor to the license, if it does not désire a renewal 
in its own name. That privilège must hâve been exercised by the 
Lenox Company in favor of the bankrupt. It is contended by the 
claimant that there ought to be read into the lease a provision, in ef- 
fect, that upon any termination of the lease by the lessor for breach 
of condition the lessee will nominate the lessor or such person as 
the lessor may sélect for a renewal of the license. Nothing to that 
efïect is found in the lease. The Lenox Company, as part of the 
considération moving from it, relinquished to tire lessee ail rights in 
the liquor license after May l, 1914. 

For reasons before suggested, I am of opinion that the best way to 
adjust rights of the parties interested is to carry out the arrangement 
between the two companies as it was made. The court cannot change 
the considération either way without substantially interfering with 
and varying that arrangement. The provision in question does not 
appear to hâve been in fraud of the creditors of the Lenox Company 
at the time when it was made, and it ought to be given effect. 

The order of the learned référée denying the "pétition for récla- 
mation" was right and is aiifirmed. 

It seems highly désirable, as suggested by the learned référée, that 
some method be adopted whereby the liquidations of thèse three close- 
ly inter-related concerns, viz., the Associated Trust, the Lenox Hôtel 
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Company, and this bankrupt, be carried out consistently, and in har- 
mony with each other. It may therefore be advisable to postpone 
final action in this estate until the other two are nearer settlemenL Ot 
this, however, the référée is the best judge. 

The proof of claim is recommitted to the référée for further hej«:- 
ing in accordance with this opinion. 



In re CUTLER & JOHN. 
(District Court, E. D. North Carolina. January 7, 1916.) 

1. Bankbuptcy iS;=»474 — Costs and Pees — Liability of Sectjbed Ceeditors. 

An insolvent flrm, whose property was covered by valld mortgages ex- 
ecuted more tlian four months prior thereto, executed a deed of trust or 
assignment dlrecting a sale of the property, the payment of the mort- 
gages, and the payment of any balance to gênerai creditors, whereupon 
unsecured creditors flled a pétition in bankruptcy, and upon demand the 
assignée surrendered the property to the trustée, who sold it for less 
than the secured Indebtedness. There were practlcally no other assets. 
The mortgagees took no action, except to assert their right to the pro- 
ceeds of the property, and did not ask the aid of the bankruptcy court to 
foreclose their mortgages. Helê, that the cost of the bankruptcy pro- 
ceeding, including the trustee's commissions and the allovvance to the 
counsel for the petitioning creditors, equal to 15 per cent, of the proceeds 
of the property, could not be paid from such proceeds, as neither the 
exécution of the deed of assignment, the surrender of possession by the 
assignée, nor the failure to oppose an adjudication affected or imposed any 
liabillty upon the property of the mortgagees, and their rights could not 
be affected by the existence or nonexlstence of other assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 878-S84 ; Dea 
Dig. <®==>474.] 

2. Bankeuptct ®=>58 — Act of Bankbuptct — Assignments for Benefit of 

Ceeditors. 

Where an insolvent flrm, whose property was covered by valid mort- 
gages executed a deed of trust or assignment of the property dlrecting a 
sale thereof, the payment of the mortgages and the payment of the balance 
to gênerai creditors, this constituted an act of bankruptcy within Bankr. 
Act July 1, 1898, c. 541, § 3a (4), 30 Stat. 546 (Comp. St. 1913, § 9587), epeci- 
fying as an act of bankruptcy the making of a gênerai assignment for 
the benefit of creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 57, 72-79, 83 ; 
Dec. Dig. <S=>58.] 

3. Bankruptcy <S=3258 — Administration of Estate — Incumbbeed Peopeety. 

When property of a bankrupt is subject to valid liens or mortgages, the 
trustée may, if in his judgment the equity is of value and vrtll yield any 
benefit to the estate for unsecured creditors, take possession and sell it 
free from the mortgage liens, in which event the lien will attach to the pro- 
ceeds in hls hands, or he may sell the equity of rédemption. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 358, 359, 
362 ; Dec. Dig. <S='258.] 

4. Bankeuptct <S=>178— Peopeety Passing to Teustïm — Avoidance of As- 

signments FOR CEEDITOES. 

Where an insolvent flrm, whose property was covered by mortgages, 
executed an assignment dlrecting a sale of the property, the payment of 
the mortgages, and the payment of any balance to gênerai creditors, 
whereupon a pétition in bankruptcy was filed, the adjudication in bank- 

«SssPor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexe» 
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ruptcy avolded tîie assignment, and the property, subject to the mort- 
gages passed to the trustée. 

[Efl. Note.— For otlier cases, see BanUruptcy, Cent. T>ig. §§ 221, 264-274, 
283, 284 ; Dec. Dlg. <S=5l78.1 

5. Bankbtjptct <®=»247 — Duties of Trustée — Incumbeeed Peopebtt — Re- 

QUESTiNG Instructions. 

When a trustée flnds that a banknipt owns property subject to liens, 
he should pétition the court for instructions as to the course which he 
should pursue. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dig. § 346; Dec 
Dig. <S=»247.] 

6. Bankeuptct <S=^231 — Meetings of Creditous — Pueposes. 

Under Banlir. Act, § 55d (Comp. St. 1913, § 9639), providing that a 
meeting of creditors subséquent to the first one may be held at any time 
and place, when ail creditors who hâve secured the allowance of their 
claims slgn a written consent, and section 55e, providing that the court 
shall call a meeting of creditors whenever one-fourth or more in number 
of those who hâve proven their claims shall file a written request to that 
eJïeet, the référée, if in hls judginent it Is advisable, may call a meeting of 
the creditors in order that they may be heard before any action is taken 
with respect to property subject to liens, subjecting the estate to possible 
cost and expense. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 541; Dec. 
Dlg. <g=231.] 

In Bankruptcy. In the matter of Cutler & John, bankrupts. On 
pétition for review, based upon exceptions of the Bank of Washing- 
ton, to an order of the référée. Reversed. 

Small, McLean, Bragaw & Rodman, of Washington, N. C, for peti- 
tioner. 

Daniel & Warren, of Washington, N. C, for trustée. 

CONNOR, District Judge. The facts essential to the décision of 
the question presented by the certificate of the référée and the admis- 
sions of counsel are: 

(1) Bankrupts executed to Sebron Cox, May 30, 1914, a mortgage 
on their property, to secure the payment of a debt of $1,000. 

(2) On October 15, 1914, they executed a mortgage on the same 
property to the Bank of Washington to secure a debt of $1,000. 

(3) On January 6, 1914, tliey executed to the Bank of Washington, 
another mortgage on the same property to secure the payment of a 
debt of $2,000. Ail of the mortgages were duly recorded more than 
four months prier to June 19, 1915. 

(4) Within four months prior to June 19, 1915, said bankrupts ex- 
ecuted to W. B. Rodman, Jr., a deed of trust or assignment of the 
same property, directing a sale thereof, and, from the proceeds, the 
payment of the mortgages in the order of their priority and the bal- 
ance to their gênerai creditors. The assignée took possession of the 
property — a stock of goods — and made an inventory thereof. He 
notified the creditors that he would proceed to advertise the property 
for sale, either publicly or privately, as should appear to the best in- 
terest of ail parties concerned. 

®=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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[t] On June 19, 1915, certain unsecured creditors filed a pétition 
asking that they be adjudged bankrupt, assigning as an act of bank- 
ruptcy the exécution of the deed of assignment to W. B. Rodman, Jr. 
Pursuant to the prayer of petitioning creditors, the said Cutler & 
John were adjudged bankrupts, and at the first meeting of the cred- 
itors h. C. Warren, Esq., was duly elected and qualified as trustée. 
Upon demand of the trustée, the assignée surrendered the property 
to him, and, pursuant to an order of the bankrupt court, he sold said 
property for the sum of $3,100. He has collected, on account of 
choses in action due the bankrupts, $12.58. The mortgagees asserted 
their claim to the proceeds of the property, by virtue of the mortgages 
held by them, as hereinbefore set forth. There is no controversy in 
regard to the validity or the amount of the debts, or the mortgages 
executed for their security. The référée was of the opinion that the 
cost incurred in the proceeding in bankruptcy, including commissions, 
to the trustée, and the allowance to counsel for petitioning creditors, 
aggregating $342.09, should be paid from the proceeds of the prop- 
erty, and the balance paid to the mortgage creditors, in the order of 
their priority. To this ruling the Bank of Washington duly execpted 
and filed pétition for review. This is another of the numerous cases 
in which the gênerai creditors and the trustée overestimate the value 
of the property of bankrupts upon which there are valid liens. 

[2] The exécution of the deed of assignment to W. B. Rodman, 
Jr., the assignors being insolvent, was an act of bankruptcy. Bankr. 
Act, § 3, subsec. 4. They made no objection to the adjudication. This, 
however, did not afifect or impose any liability upon the property of 
the mortgage creditors. The exécution of the deed of assignment 
did not bave such effect. The surrender of possession to the trustée, 
by Mr. Rodman, as assignée, did not affect the rights of the mort- 
gagees. He was not entitled to hold it against the trustée. While, 
as a gênerai proposition, it is true that, by the adjudication in bank- 
ruptcy and the élection and qualification of the trustée, ail of the 
property of the bankrupt is brought within the control and jurisdic- 
tion of the bankrupt court, it is equally true that liens, mortgages, etc., 
valid under the state laws and the bankrupt law, are preserved in 
their integrity. Bankr. Act, § 67d (Comp. St. 1913, § 9651). 

[3] When the property of a bankrupt is subject to valid liens or 
mortgages, the trustée is entitled to pursue one of two courses : He 
may, if in his judgment the equity in the property is of value and 
will yield any benefit to the estate for the unsecured creditors, take 
possession of the property and bring it to sale free of the mortgage 
lien, in which event the lien will attach to the proceeds in his hands, 
and the lien on the property be discharged ; or he may sell the equity 
of rédemption. He will exercise his best judgment, with the approval 
of the bankrupt court. In neither case can he, without the assent of 
the lien creditor, reduce the value of the security by attaching to the 
proceeds of the property liability for the cost of administration in 
bankruptcy. The correct rule, as I apprehend, in such cases, is stated 
by Tudge Hook in In re Harralson, 179 Fed. 490, 103 C. C. A. 70, 
29 t. R. A. (N. S.) 737: 
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"A court of bankruptcy should not assume charge of Incumbered property 
and Uquidate tlie liens on it, unless there are reasonaWe grounds for believing 
some advantage will accrue to the bankrupt's estate. If the validity of the 
liens is unquestioned, and their amount Is such. tbat there Is probably no ex- 
cess of value In the property, it should be surrendered to the Uenholders, or 
others entitled, unless some other reason appears for retaining control. A 
court of bankruptcy is not a court of gênerai jurisdlctlon for the adjudication 
of controversies or the administration of assets in which the bankrupt's estate 
is in no wise interested. If, however, cognizance is taken, it should be as- 
sumed some beneflt or advantage was expected to accrue to the gênerai credi- 
tors ; and if it results otherwise it is équitable to make the gênerai estate bear 
the cost of the proceeding. Hère the proceeds of sale did not equal the ad- 
mitted encumbrance, and the deflciency should not be further increased by de- 
ducting the commissions of the offlcers, if there is a gênerai estate against 
whlch they can be charged. ïhis is in analogy to the gênerai praetiee in 
equity in foreclosure." 

In that case the court directed the entire proceeds of the sale to 
be applied to the mortgage indebtedness. I am unable to perceive 
how the rights of the mortgagee can be affected by the existence or 
nonexistence of other assets. The cases reUed on by the trustée do 
not conflict with the décision cited. In re lowa Falls Mfg. Co. (D. 
C.) 140 Fed. 527, the only question presented was whether the trus- 
tée was entitled to commissions, out of the gênerai assets, on the en- 
tire proceeds of property sold under the decree of the state court, or 
only on the net amount received by him, after paying the mortgage 
indebtedness. It was held that he was entitled to commissions only 
on the net amount received. In re Sanford Furniture Mfg. Co. (D. 
C.) 126 Fed. 888, the secured créditer proved his claim, participated in 
the élection of the trustée, and afterwards "surrendered possession of 
the property to such trustée, who afterwards sold the property at 
the instance and by the consent of ail parties concerned." 

Hère, the only action taken by the mortgagees was to file their 
claim, asserting their right to the proceeds of the property. Certainly 
they did not, by simply asserting the right to the proceeds of the 
mortgaged property, subject themselves to a liability for the entire 
cost of the proceeding in bankruptcy, amounting to some 15 per cent. 
of the proceeds. They were not asking the aid of the court to fore- 
close their mortgages. In Re Alison Lumber Co. (D. C.) 137 Fed. 
643, the course pursued by tlie mortgagees is thus described by Judge 
Speer: 

"They hâve appeared in the bankruptcy court, selected it as their forum, 
availed themselves of the services of its officers, and utilized its process to 
coUect their claims." 

They were held liable to contribute their pro rata part of the cost 
of administration. Nothing of that kind appears in this case. 

In Re Goldsmith (D. C.) 118 Fed. 763, cited by counsel for the trus- 
tée, it is held that secured creditors, whose property has been taken 
and sold by the trustée, are not required to prove their claims and 
hâve the proceeds paid them as a dividend, but may, in any appropri- 
ate manner, intervene and demand the payment to them of the pro- 
ceeds of the property upon which they hâve a valid lien. This opin- 
ion, and authorities, may be examined with profit 
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It is to be regretted that the petitioning creditors hâve secured the 
services of the officers of the court, and an expenditure of sums ag- 
gregating $342.09, under the mistaken beHef that there was a valu- 
able equity in the mortgaged property. But tlieir mistake cannot be 
charged to the mortgagees. Their rights were based upon a valid 
contract, and without any act on their part surrendering them they 
cannot be affected by the proceedings in the bankrupt court. What 
the HabiHty of the petitioning creditors may be to the officers for their 
costs and fées is not presented in this proceeding and is not befpre 
the court. The mortgagees are entitled to be paid the amount of their 
debts, to the extent of the proceeds of the property covered by the 
mortgages, without any diminution by reason of cost or expenses in- 
curred in the proceeding in bankruptcy. 

[4] It is suggested that Mr. Rodman, as assignée, collected some 
small amount from the accounts due the bankrupts. If thèse were 
not covered by the mortgages, the right to hâve such amounts paid 
over to, or retained by, the trustée, is not presented upon this record. 
Of course, tlie adjudication in bankruptcy avoided the deed of assign- 
ment, and the property assigned, subject to the mortgages, passed to 
the trustée. 

[5, 6] When a trustée finds that the bankrupt owns property sub- 
ject to Hens, he should présent a pétition to the court asking for in- 
structions as to the course which he should pursue. The référée, if 
in his judgment, it is advisable, may call a meeting of the creditors, 
to the end that they may be heard before action is taken, subjecting 
the estate to possible cost and expense. Bankr. Act, § 55, subsecs, 
"d," "e"; Collier on Bankruptcy (lOth Ed.) 696. 

The order of the référée is reversed. 



EOME EY. & LIGHT CO. v. FLOYD COtTNTT, GA., et aL 

(District Court, N. D. Georgia. December 15, 1915.) 

No. 26. 

Stbeet Eailkoads ©=531 — Feanchise to Use Stkeets — Eights in Eebtjilt 
Bkidbes. 

Act Ga. Aug. 15, 1914 (Acts 1914, p. 271), which is a spécial act vesting 
In Floyd county full title to and control over certain bridges in the city 
of Rome, with authority to condemn, tear dovvn, and rebuild such bridges, 
and to require any public service corporation, as a condition to the right 
to use the new bridges, to pay a certain proportion of their cost, held 
not to violate the constitutional rights of a street railway eompany hav- 
ing a franchise to use the old bridges, but a legitimate exercise of the 
police powers of the state and ralid. 

[Ed. Note. — For other cases, see Street Eailroads, Cent Dig. §§ 67, 68 ; 
Dec. Dig. <S=531.] 

In Equity. Suit by the Rome Railway & Light Company against 
Floyd County, Ga., and the Board of Commissioners of Roads and 
Revenues of Floyd County, to wit, J. G. Pollock, J. S. Davis, C. L. 
Conn, C. M. Young, P. C. Griffin, and W. H. Horton. Decree for 
défendants. 

Ê;:::9For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Dean & Dean, of Rome, Ga., and Trabue, Doolan & Cox, of Louis- 
ville, Ky., for complainant. 

M. B. Eubanks, J. Branham, and Maddox & Doyal, ail of Rome, 
Ga., for défendants. 

NEWMAN, District Judge. The case now before the court is a 
bill brought by the Rome Railway & Light Company against the coun- 
ty of Floyd and J. G. Pollock, J. S. Davis, C. L. Conn, C. M. Young, 
P. C. Griffin, and W. H. Horton, composing the board of commissioners 
of roads and revenues of Floyd county. The purpose of the bill is to 
enjoin the enforcement of an act of the Législature of August 15, 
1914 (Acts 1914, p. 271), with référence to the condemnation of cer- 
tain old bridges and the érection of new bridges in their places ; that 
is to say, the Second avenue bridge, spanning the Etowah river, the 
Broad street bridge, spanning the same, and the Fifth avenue bridge, 
spanning the Oostanaula river, at Rome, in said county of Floyd. 
The act in question has the f ollowing title : 

"Floyd County, Control of Bridges in Rome. 
No. 487. 

"An act to vest in Floyd county full aud complète title, jmisdiction over and 
control of the foUowing bridges within the clty of Eome, in Floyd county, 
Georgla, to wit: Second avenue bridge, spanning the Etowah river ; Broad 
Street bridge, spanning the Etowah river; and Fifth avenue bridge, spanning 
the Oostanaula river ; to revoke any and ail permits grauted by législative 
or municipal or county authority to any street railway company, electrio light, 
telegraph, téléphone or gas company to lay tracks and operate cars on and 
over said bridges or to place wires or pipes and operate the same on and over 
said bridges ; to repeal ail franchises heretofore granted to ail such public 
service corporations to operate on and over said bridges, whether grauted by 
législative, county or municipal authority upon condition; to authorize the 
county authorities of Floyd county to condemn and remove the présent bridges 
and to build new bridges at tlie same points, and to authorize the county to 
acquire the necessary lands for the purpose of constructing bridges wide 
enough to meet the demands of public travel ; to authorize said county to 
require of any street railway company or electric railway company desiring 
to lay the tracks on and operate its cars over said bridges, or either of them, 
to pay to said county a sum efiual to one-third of the actual cost of building 
either of said bridges before any such company shall be allowed to lay any 
tracks, place any wires or other equipment or operate any cars on or over 
such bridge or bridges, and to flx the rights of such corporation by reason of 
such payments; to grant to the county authorities of Floyd county the ex- 
clusive right and jurisdictlon to grant permission and franchises to persons, 
firms and corporations exercising public service funetions, to operate on or 
over said bridges, and to prescribe the terms and limitations of such grants ; 
to provide that any person, firm or corporation desiring to contest the validity 
of this act shall do so by injunction proceediugs before the beginning of the 
work of tearing down and removing the old bridges, and net otherwise; to 
provide for the acceptance of this act by the county and clty authorities, and 
for other purposes." 

The first section of the act places ail right, title, and interest in the 
bridges named, together with full jurisdiction over and control there- 
of, in the county of Floyd, such jurisdiction to be exercised by the 
authorities of Floyd county. 

The second section provides that ail permits and franchises here- 
tofore granted, either by the General Assembly, the municipal au- 
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thorities of the city of Rome, or the county authorities of Floyd coun- 
ty to any street railway company, electric light Company, or other 
companies named, to lay tracks and operate cars on and over said 
bridges, or either of them, or to place any wires, pipes, and equipment 
and operate the same over said bridges, are revoked and repealed so 
far as tiie same apply to any future bridges hereafter to be con- 
structed under this or any other law, unless the said companies will 
conform to the reasonable terms and conditions required by the county 
authorities. 

The third section gives to the county of Floyd authority to condemn 
and remove the présent bridges and to build new bridges at the same 
sites, and it is allowed to acquire any land necessary for the purpose, 
etc., and ail public service corporations, street railw^ay companies, tel- 
egraph, téléphone, light and gas companies are required, wlien noti- 
fied to do so, to remove ail tracks, wires, pipes and other equipment 
from said bridges and each of them, as required by the county au- 
thorities. 

The fourth section is as foUows: 

"Be it further enacted, that the county authorities of said county are here- 
by given the exclusive rjght and jurisdiction to grant permission and fran- 
chises to persons, firms and corporations, exercising public service functions, 
to operate on and over said bridges, and to place railway traclis thereon and 
to operate cars on and over said bridges, and to prescribe the terms and limi- 
tations of such grants ; and the county authorities of said county are author- 
ized to require of any street railway company or electric railway company as 
a condition précèdent to the laying of tracks, placing of wires and operating 
cars on and over said bridges, that it pay to said county a sum equal to 
one-third of the actual cost of the building of said bridges, and the sum 
shall be paid to the treasurer of said county before any such company shall 
be allowed to lay any tracks, to place any wires or other equipment or operate 
any cars on and over such bridges, but any corporation now baving a fran- 
chise shall hâve the right to use any new bridge upon complying wlth the 
reasonable conditions imposed by the board of commissioners and the terms of 
this act." 

The fîfth section is as follows: 

"Be it further enacted, that any raihva,y company, electric railway company 
or other public service corporation, paying the sum required under and by 
the preceding section shall acquire only the same rights to operate on and 
over said bridges as they may hâve on and over the streets leading to and 
from such bridges, and shall npt be deeined to hâve acquired any right, title or 
interest in such bridges, or control over the same." 

The sixth section provides that any person, firm, or corporation 
desiring to contest the validity of any part of this act shall do so by 
injunction proceeding before the beginning of the work of tearing 
down and removing the bridges, and for notice to ail persons, firms, 
and corporations of the time when vv'ork vi^as to begin by publishing 
notice thereof by the chairman of the board of commissoners in the 
newspapers in which sheriff sales are advertised, this notice to state 
when the work was to commence, as near as practicable, and the es- 
timate of the cost of each bridge, said notice to be published once 
a week for 2 weeks, the last publication to be at least 30 days before 
tlie work was to begin, etc. 
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No question is made in the bill but that the terms of this act in 
sections 6, 7, and 8, hâve been complied with. The real attack is upon 
the constitutionaUty of the act as against the rights of the plaintiff 
Company. 

A great many acts, ordinances, and resolutions hâve been presented 
to the court as giving rights to the plaintiff to occupy thèse bridges 
without being required to pay a part of the cost of the same, as pro- 
vided in this act. There is some doubt about whether the provisions 
of this act apply to corporations which already hâve franchises to 
go upon thèse bridges or any of them, if they comply with the rea- 
sonable requirements of the county commissioners with référence to 
the occupancy of the same, but I shall assume for the purpose of 
disposing of the case that the county commissioners will require them 
to pay one-third of the cost of the bridges bef ore allowing their tracks 
to be laid and their cars to be run over tlie same. 

This bill was evidently passed in the exercise of the police power of 
the State. It provides for the condemnation and tearing down of the 
old bridges in the interest of and for the safety of the pubHc, and, for 
the same reason, for the érection of new bridges. It is perfectly clear 
that the Législature bas the power to pass this act in the exercise of 
the police power. Where the life and safety of the public is endan- 
gered, it is perfectly clear that the Législature may authorize the de- 
struction of the bridges, if, indeed, the county authorities would not 
themselves hâve such power. Also it seems to me to be perfectly 
clear that even if the plaintiff company, or any of its predecessors, had 
acquired rights as to the use of thèse bridges, such rights would be 
entirely destroyed when the bridges became useless and dangerous 
and large expense would necessarily be involved in the érection of 
new bridges. The power would, I think, then exist to fix such pro- 
portion of the cost of erecting new bridges to be borne by the street 
railway companies desiring to occupy the same, as the Législature 
might deem reasonable, provided it was not so grossly unfair as to 
render the same entirely unreasonable and unjust. AU of this re- 
lates to the plaintiff upon the assumption that it has some rights in 
the bridges by what has occurred heretofore, either by action of the 
Législature, or of tlie county authorities, or of the municipal author- 
ities of Rome. 

I hâve gone carefully through ail of the acts of the Législature and 
the ordinances and resolutions as stated, and I find nothing whatever 
in those which gives to this company any such vested interests, or 
such right to occupy and use thèse bridges, as would give it any right 
to object to this act or to the terms of the act. Everything which I 
hâve been able to find which it is claimed gives any vested right in 
thèse bridges is so qualified, or there are such provisos, or in many 
instances such direct terms, as to make the right to occupy the bridges 
subject to revocation or to discontinuance by proper authorities. Cer- 
tainly there is nothing in any of them which is sufficient to justify its 
claim of right to occupy the same in case the old bridges are de- 
stroyed and new ones built, except upon such terms as the Législature 
might prescribe. 
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I do not think that the décision of the Suprême Court of the state 
in County of Floyd v. Rome Street Railroad Co., 77 Ga. 614, 3 S. 
E. 3, is important hère, because we now hâve a distinct act of the 
Législature, which I hâve recited above, providing for the destruc- 
tion of the bridges and the building of new bridges, and fixing the 
terms upon which corporations, such as the plaintiff, may occupy them. 
In my opinion there is nothing whatever in the bill or in anything to 
which it refers which gives the plaintifï company any right to enjoin 
the enforcement of the act of the Législature of August 15, 1914. 

I think the défendants are entitled to a decree dismissing the bill, 
and such a decree may be taken. 



HATJCK V. FRET. 
(District Court, B. D. Pennsylvania. January 12, 1916.) 

1. New Teial ®=>14 — Scope of Motion — Change of Theobt. 

Wliere plaintiff elected to try a case on one of two théories upon which 
he might tiave asked for a verdict, and the case was in conséquence so 
submitted to the jury, It was too late on a motion for a new trial to try 
it otherwise. 

[Ed. Note. — For other cases, see New Trial, Cent. Dig. § 20 ; Dec. Dig. 
<5=>14.] 

2. Ba:nkruptcy ig=>l40i — Voidablj; Prefeeences — Sales — Réclamation oï 

Peoperty. 

As clalmed by défendant, he sold cows at public vendue, the conditions 
of which were that there was no sale until the amount bid was paid. The 
bankrupt was a bidder, and made a deposlt on his bid, but did not make 
payment in full, and the cows were driven to a public house, and were 
not to become the property of the bankrupt until payment was completed. 
The bankrupt, however, took the cows to his farm, and défendant, fear- 
ing loss of his money, reclaimed them, and agreed to and did resell them 
on the bankrupt's account. ReU that, If thèse were the facts, défendant 
was not liable to the trustée In bankruptcy for the value of the cows, 
though they were reclaimed within four months before bankruptcy and 
at a time when défendant was charged with notice of the bankrupt's in- 
solvency, as neither the bankrupt nor the trustée ever had title, and de- 
fendant retained tltle, except as against bona Ode purchasers for value 
or creditors. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 219, 
225 ; Dec. Dig. <3=3l40.] 

3. Courts <S::^107 — Précédents — Force anu Effect. 

A judicial opinion Is to be read in the light of the facts of the case. 
[Ed. Note. — For other cases, see Courts, Cent. Dig. § 360; Dec. Dig. 
■S=îlOT.] 

4. Bankbuptct @=j303 — Préférences — Actions — Evidence. 

In an action by a trustée in bankruptcy for the value of property clalm- 
ed to hâve been sold to the bankrupt and retaken by défendant within 
four months before bankruptcy, thus securlng an unlawful advantage, 
where défendant clalmed that there was to be no sale until payment, évi- 
dence as to former dealings between the parties had no relevant beariug 
upon the case, as the transaction involved was based upon a spécial and 
spécifie arrangement. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. %% 1155-1158, 
1161 ; Dec. Dig. ®=3303.] 

©=5For oUier cases see same topic &. KEY-NUMBBR In ail Key-Numbered Digests ft Indexes 
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5. WlTNESSES <g=3262 — EXAMINATION BECALL. 

The recall of a witness, wbo had already testifled fully, was a matter 
within the discrétion of the trial judge. 

[Ed. Note.— For otlier cases, see Witnesses, Cent Dig. |§ 797, 899, 9fti, 
1165; Dec. Dig. ©=262.] 

At Law. Assumpsit by Irwin M. Hauck, trustée in bankruptcy, 
against George F. Frey. On motion by plaintifï for a new trial. Mo- 
tion dismissed. 

E. F. Slough, of Norristown, Pa., for plaintifï. 
Joseph R. Dickinson, of Reading, Pa., for défendant. 

DICKINSON, District Judge. When the case was called for tn'al 
the sufficiency of the statement was questioned. It was finally agreed 
that the case be tried upon its merits without regard to the pleadings. 
The plaintiiï's theory of the case was the simple one of a sale of cows 
by the défendant to plaintiff's bankrupt on crédit, or part cash and part 
crédit, and that after the sale and well within four months before 
bankruptcy the défendant retook possession of the cows and resold 
them, thus securing to himself an unlawful advantage over the other 
creditors. The defendant's version of the transaction was that the 
averred sale was no sale at ali. The cattle had been ofifered for sale at 
public vendue, the conditions of wliich were that there was no sale 
until the amount bid had been paid. The bankrupt was a bidder, but 
there was no sale, because he had failed to make payment. He did, 
however, make a deposit on his bid. The cows were driven to a pub- 
lic house, and were not to beconie the property of the bankrupt until 
he had completed his purchase by payment. The bankrupt took the 
cows to his farm, and tlie défendant, fearing the loss of his money, 
reclaimed them, agreeing to resell them on the bankrupt's account. 
This he did, accounting to the trustée for the proceeds of the resale. 
The défendant was not chargeable with notice of insolvency when the 
vendue was held. He was chargeable with such notice when the cows 
were reclaimed. 

[1] From this outline of the opposing versions of the facts, it is 
clear that the plaintiff might hâve declared in a single count for the 
value of the property of the bankrupt estate thus appropriated. He 
might also hâve declared in an additional count for the deposit mon- 
eys, on the theory that if there was no sale thèse moneys belonged to 
the estate. He thus could bave asked for a verdict for the value of the 
cows if there had been a sale to the bankrupt, and for the amount of 
the deposit if there had been no sale. He elected to try on what we 
hâve called the first count only. The case was in conséquence so sub- 
mitted to the jury, and it is now too late to try it otherwise. 

[2,3] The jury were instructed that the plaintiff had made out 
his case if the transaction was as testified to by the bankrupt. If, 
however, the defendant's version of the facts was accepted, the trans- 
action was as between the parties to it a valid one, and défendant re- 
tained title, except as against bona fide purchasers for value or cred- 
itors, and that if he reclaimed his property before sale or levy his 

©=3For other cases see aame topic & KEY-NUMBBE in ail Kcy-Numbered Digesta & Indexes 
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title became immune from successful attack. The jury were further 
charged that the trustée in bankruptcy had every right which be- 
longed to creditors, and that a verdict for défendant must hâve as 
a supporting basis a finding that he had made no sale of the cows 
and had net parted with his title, and that he had reclaimed and taken 
them back into his actual possession before the rights of creditors or 
the trustée in bankruptcy had intervened. The vital question now in 
the case is whether this instruction was right. It is supported by the 
rulings in a nuraber of cases, among which are Hineman v. Matthews, 
138 Pa. 204, 20 Atl. 843, 10 L. R. A. 233 ; Durr v. Replogle, 167 Pa. 
347, 31 Atl. 645 ; Powell v. Clawson, 38 Pa. Super. Ct. 245. The 
list might be indefinitely lengthened. 

There would be no room for doubt of its correctness, were it not 
for the case of Bank v. Penn Motor Car Co., 235 Pa. 194, 83 Atl. 
622. We must regard the ruling in that case as authoritative, notwith- 
standing the strong dissent which the record discloses. It is an in- 
cident worth noting that trial by jury was waived and the case was 
tried before a référée in accordance with the state practice. The 
référée was well equipped for his task, not only by the possession of 
great natural abilities and a firm grasp of légal principles, but also 
by long expérience and training as a référée in bankruptcy. The 
report he filed was so able as to evoke from the court a tribute as 
merited as it was handsome. If the ruling there is applicable hère, 
we deem it to be controUing. Is it so applicable ? It is to be observed 
that the opinion makes it entirely clear that the earlier cases are 
left umimpaired as binding précédents. The confrolling principles re- 
main as they were. It is well, also, to remind ourselves that the lan- 
guage of an opinion is to be read in the light of the facts of the case. 
VVhat, then, were the essential fact feacures of that case? The Penn 
Company was the owner of a number of motor cars. It pledged them 
to the bank for a loan, but retained possession. Clearly such a trans- 
action was void as to creditors. The owner became insolvent, and a 
few days before bankruptcy the bank attempted to complète its title 
by securing possession through an action of replevin. The receiver 
(afterwards the trustée) in bankruptcy intervened, and the case went 
on to trial between the bank and the trustée. The ruling was in 
favor of the latter. The dissent referred to was doubtless based upon 
the fact that the writ had been executed and the bank was in posses- 
sion before bankruptcy. 

Contrast the facts there with the facts (as found by the jury) hère. 
Thèse cows belonged to the défendant, who had never parted with 
his title. Richards (the bankrupt) had agreed to purchase them, but 
had not completed the purchase. Before levy or bankruptcy (al- 
though after insolvency and well within the four months period) the 
défendant reclaimed his property and the agreement of sale was off. 
The essential différence in the facts of the two cases lies in this : In 
the Motor Car Case the property belonged to the bankrupt. The 
bank had no title. It attempted to secure one through delivery of 
possession for a past considération. In the présent case neither the 
bankrupt nor the trustée ever had title to the property. The trustée 



782 228 FEDERAL REPORTER 

attempted to secure title after the opportunity to do so had passed. It 
is beyond dispute that neither Richards nor any créditer could hâve 
successfully attacked the title of the défendant, nor are we able to 
see that the trustée can. This view, although independently reached, 
we find confirmed by the ruling in East End Mantel Case (D. C.) 202 
Fed. 275. There are, it is true, expressions in the Motor Car Case 
which seem to go to the length of expressing the thought that a trustée 
in bankruptcy may assert any right which a créditer might hâve as- 
serted, had he moved at any time within four months of bankruptcy, 
and that this right is fixed and unaffected by anything which may 
hâve been done within the four months. This language, as before 
remarked, must, however, be interpreted in the light of the facts to 
which it relates. When so limited, we think the instructions given the 
jury were consistent with the doctrine of the Motor Car Case. This 
really disposes of the présent motion. 

The remaining reasons for a new trial may be disposed of with a 
passing comment. Had there been a verdict for the plaintiflf, the court 
doubtless would hâve entered judgment upon it. We do not feel jus- 
tified in disturbing the verdict rendered. Juries always take a broader 
view of a case than lawyers are prone to do. Without doubt the 
défendant had no thought of parting with his property without pay- 
ment. This, perhaps, was persuasive with the jury to view the trans- 
action as défendant presented it. There is ample room for the opin- 
ion that the whole défense was an afterthought. The jury was none 
the less well within the exercise of its lawful powers in finding other- 
wise. 

[4, 5] The reasons which go to rulings on évidence are disposed of 
by the observations that, as the transaction hère was based upon a 
spécial and spécifie arrangement, former dealings between the parties 
had no relevant bearing upon the case, and that the recall of a witness 
who had already testified fully was a matter within the discrétion of 
the trial judge. We think plaintiflf was given a fair opportunity to 
présent his whole case. 

The motion for a new trial is dismissed, and défendant has leave to 
enter judgment on the verdict. 



HAEVEY V. BOOTH FISHERIBS CO. OF DELA W ARE et aL 

(District Court, W. D. Waaliington, N. D. . October 27, 1915.) 

No. 3029. 

Limitation of Actions <s=335 — ^Limitations Applicable — Actions on Pbnal 
Statute. 

Sherman Anti-Trust Act July 2, 1890, c. 647, § 7, 26 Stat. 210 (Camp. 
St. 1913, § SS29), provides that any peison who shall be injured in his 
business or property by any other person or corporation, by anything 
forbidden or declared to be unlawful by that act, may sue therefor and 
recover threefold the damages by hlm sustained, with costs and a reasou- 
able attorney's fee. Eem. & Bal. Code Wash. § 159, subd. 2, requires an 
action for taking, detaining, or injuring Personal property, including an 
action for the spécifie recovery thereof, or for any other injury to the per- 

©^«ï'or other cases see same topio à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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son or rights of another not tliereinafter enumerated to be brought with- 
In three years. Subdivision 6 requîtes an action upon a statuts for a pen- 
alty or forfaiture, where an action Is given to the party aggrieved, or to 
such party and tlie state, to be brought witbin three years, except wh^n 
the statute imposing it prescribes a différent limitation. Section 165 pro- 
vides that an action for relief not thereinbefore provided for shall be 
commenced wlthin two years. Held, that an action for damages under 
the Sherman Act Is properly brought withln three years, as the statute 
upon whlch recovery is predicated is pénal, while the right of recovery 
under section 7 Is private and remédiai, and under any vlew of the pro- 
visions of section 159 the two-year limitation does not apply. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dlg. §§ 
109, 158-167 ; Dec. Dlg. ®=3.35.] 

At L,aw. Action by George L. Harvey against Booth Fisheries Com- 
pany of Delaware and others. On demurrer to the complaint. De- 
murrer overruled. 

Alfred Gfeller, of Seattle, Wash., for plaintiff. 

McClure & McClure, of Seattle, Wash., for défendant San Juan 
Fishing & Packing Co. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash,, for défendants 
Booth Fisheries Co. of Delaware, Booth Fisheries Co. of Washington, 
and International Fisheries Co. 

Kerr & McCord, of Seattle, Wash., for défendant New England 
Fish Co. 

W. S. Osborn, of Seattle, Wash., for défendant Occidental Fish Co. 

NETERER, District Judge. The complaint in this case is based 
upon section 7 of the Act of July 2, 1890, 26 Stat. at Large, 209, 210, 
known as the Sherman Anti-Trust Act, which provides : 

"Any person who shall be Injured in bis business or property by any other 
person or corporation by reason of anythlng forbldden or declared to be 
unlawful by this act, may sue therefor in any Circuit [District] Court of the 
United States in the district In which the défendant résides or is found, 
without respect to the amount In controversy, and shall recover threefold the 
damages by him sustained, and the costs of suit, includlng a reasonable attor- 
ney's fee." 

Défendants hâve demurred to the complaint upon the ground that 
it is barred by the statute of limitations, and does not state facts suf- 
ficient to constitute a cause of action. It is conceded that the state 
statute of limitations applies. Chattanooga Foundry v. Atlanta, 203 
U. S. 390, 397, 27 Sup. Ct. 65, 51 L. Ed. 241. Plaintiff contends that 
the action must be commenced within three years (Remington & Bal- 
linger's Codes of Washington, § 159, subds. 2 and 6), while défendants 
assert that the two-year limitation applies (section 165 of the same 
statute). The acts complained of are alleged to hâve been committed 
between September 1, 1911, and August 1, 1912, more than two and 
less than three years prior to the commencement of this action. 

Défendants cite Quaker City National Bank v. Tacoma, 27 Wash. 
259, 67 Pac. 710; Hinckley v. Seattle, 37 Wash. 271, 79 Pac. 779; 
Nestelle v. N. P. R. R. Co. (C. C.) 56 Fed. 261 ; Savannah & O. Canal 
Co. V. Shuman, 98 Ga. 171, 25 S. E. 415; Bigby v. Douglas, 123 Ga. 
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635, 51 S. E. 606; Wood v. Mich. Central Co., 81 Mich. 358, 45 N. 
W. 980; Duffies v. Duffies, 76 Wis. 374, 45 N. W. 522, 8 L. R. A. 
420, 20 Am. St. Rep. 79 ; Welch v. Seattle & Montana R. R. Co., 56 
Wash. 97, 105 Pac. 166, 26 L. R. A. (N. S.) 1047; Suter v. Wenatchee 
Water Power Ce, 35 Wash. 1, 76 Pac. 298, 102 Am. St. Rep. 881 ; 
Denney v. Everett, 46 Wash. 342, 89 Pac. 934, 123 Am. St. Rep. 934. 

Welch V. Seattle & Montana R. R. Co., supra, was an action by ten- 
ants of a building for damages resulting from tunneling under prop- 
erty adjacent to tlie land on which the building was situated. It was 
held not to be an action for trespass, but an injury resulting indirectly 
from the act complained of, and within the two-year limitation of 
section 165, supra. In Suter v. Wenatchee Water Power Co., supra, 
damages were sought to real property by reason of an overflow caused 
by négligent construction of an irrigating canal. The two-year limita- 
tion was held applicable upon the same principle as in Welch v. Seat- 
tle & Montana R. R., supra. In Denney v. Everett, supra, damages to 
abutting property resulting from the change of a street grade was 
sought, and for the same reason the two-year limitation was held to 
apply. 

Quaker City National Bank v. Tacoma, supra, is an action upon 
a warrant payable out of a spécial street improvement fund. Mis- 
appropriation of the moneys of that fund is alleged. The cause was 
not commenced within three years, as provided by section 159, supra, 
and was held demurrable on that ground; but the suit was sustained 
because of a new and subséquent promise to pay. In Hinckley v. Seat- 
tle, supra, a street assessment lien was held subject to the statute of 
limitations, and judgment thereon inoperative after a period of six 
years. In Nestelle v. Northern Pac. R. Co., supra, Judge Planford 
held an action by an administrator to recover damages for the death 
of bis wife to be within the provisions of section 165, Rem. & Bal., 
supra. 

In Savannah & O. Canal Co. v. Shuman, supra, the charter of the 
défendant Canal Company required it to keep its canal "in good and 
sufficient order, condition and repair, and at ail times free and open to 
the navigation of beats, rafts, * * * etc., for the transporta tion 
of goods, merchandise, and produce," etc. Failure to keep the canal 
in such a condition as to enable plaintiff to transport his lumber and 
wood over it in boats is the gravarnen of the action. The trial court 
held the action within the limitation, imder a statute providing that: 

"Ail suits for tbe enforcement of rights accruing to individuals under stat- 
utes, acts of incorporation, or by opération of law, shall be brouglit witbln 
twenty years after the right of action accrues." 

The Suprême Court of Georgia, in holding that limitation not ap- 
plicable, said (98 Ga. at page 172, 25 S. E. at page 416) : 

"Tliere is a duty imposed for the benefit of the public, and any member of 
the public who bas sustained injury by reason of a breach of this duty has a 
light of action against the company; * « * but the fact that such a duty 
is imposed does not of itself create such a liabillty in favor of any individual 
as would briug the case within the section of the Code above quoted. In order 
to bring tlie case within this section, the liability would hâve to be oue ex- 
pressly ereated in favor of au individual, or a elass to which he belougs, as 
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distinguislied from one arising under the gênerai law in favor o£ ail persons 
who might be injured by a breach of the corporate duty." 

The same principle was enunciated in Bigby v. Douglas, supra, by 
the same court, and applied to an action founded upon a statute giv- 
ing to a surety the right o£ contribution against his cosureties. The 
court, in pointing out the distinction, said : 

"In other words, the General Assembly had in contemplation rights con- 
ferred by law upon particular individuals, and not upon the gênerai public, be- 
cause they sustained a peculiar relation to the incorporators of certain ehar- 
tered institutions, or were by spécial enactment given privilèges in return for 
services to be performed by them for the benefit of tlie public, or were for souie 
other reason entitled to enforce rights which they did not share in common 
with their fellow citizens." 

In Wood V. Michigan Central, supra, it was held that an action for 
damages for wrongful entry, destruction of fences, etc., of plaintiff, 
being an action for trespass on the case, does not corne within the 
two-year limitation applicable to actions for trespass. In Duffies v. 
Duffies, supra, 76 Wis. at page 379, 45 N. W. at page 524, appears 
the following: 

" 'Personal rights' are not rights of person. The latter are physical, and the 
former are relative and gênerai, and embrace ail the rights any person may 
hâve, and ail the wrongs he may sulïer." 

Plaintifï relies upon Robinson v. Baltimore & S. M. & R. Co., 26 
Wash. 484, 67 Pac. 274; Quaker City National Bank Case, supra; 
Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 L. Ed. 1123, 
Brady v. Daly, 175 U. S. 148, 20 Sup. Ct. 62, 44 L. Ed. 109; In re 
Aubrey, 36 Wash. 308, 78 Pac. 900, 104 Am. St. Rep. 952, 1 Ann. 
Cas. 927; State ex rel. Richey v. Smith, 42 Wash. 237-247, 84 Pac. 
851, 5 L. R. A. (N. S.) 674, 114 Am. St. Rep. 114, 7 Ann. Cas. 577; 
Crum V. Johnson, 3 Neb. (Unof.) 826, 92 N. W. 1054. 

Robinson v. Baltimore, etc., supra, was an action prosecuted by a 
widow for the death of her husband, and was held to be governed 
by the three-year limitation imposed by section 159, supra, under the 
clause "or for any other in jury to the person or rights of another not 
hereinafter enumerated." In Huntington v. Attrill, supra. Justice Gray 
makes an extensive discussion of what constitutes a pénal statute, and 
(146 U. S. at page 668, 13 Sup. Ct. at page 228, 36 L. Ed. 1123), says : 

"The test whether a law is pénal, in the strict and primary sensé, is whether 
the wrong sought to be redressed is a wrong to the public, or a wrong to the 
individuai, according to the classification of Blackstone: 'Wrongs are divisi- 
ble into two sorts or species: Private wrongs and public wrongs.' " 

And (146 U. S. at page 667, 13 Sup. Ct. at page 227, 36 L. Ed. 
1123): 

"Statutes giving a private action against the wrongdoer are sometimes 
spoken of as pénal in their nature, but in such cases it has been polnted out 
that neither the liability imposed nor the remedy given is strictly pénal. The 
action of an owner of property against the hundred to recover damages caused 
by a mob was said by Justices Willes and Buller to be 'pénal against the 
hundred, but certainly remédiai as to the sufCerer.' Hyde v. Cogan, 2 Doug. 
699, 705, 706." 

228 F.-- 50 
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In Brady v. Daly, supra, 175 U. S. at pages 155, 156, 20 Sup. Ct. 

at pï.ge 65, 44 L. Ed. 109, it is said : 

"As said by Mr. Justice Ashhurst in the King's Bencli, and repeated by Mr. 
Justice Wilde in tlie Suprême Judiclal Court oî Massachusetts, 'it bas been 
held, in many instances, that wtiere a statute gives accumulative damages to 
the party grieved, it Is not a pénal action.' Woodgate v. KnatchbuU, 2 T. K. 
148, 154. • * * ïhus a statute givlng to a tenant, ousted without notice, 
double the yearly value of tlie premises against the landlord, bas been held 
to be 'not like a pénal law, where punishment is imposed for a crime,' but 
'rather as a remédiai than a pénal law,' because 'the act indeed does give a 
penalty, but it is to the party grieved.' " 

In re Aubrey, supra, and State ex rel. Richey v. Smith, supra, are 
cited to illustrate the proposition that every individual has the right 
to earn his liveHhood in any lawful trade or avocation. Crum v. John- 
son, supra, merely holds that, where différent sections of the statute 
of limitations are equally applicable, the one allowing the longer period 
governs. 

This is an action seeking redress for injury sustained by plaintiff 
in his business by reason of a pubhc wrong by the doing of acts de- 
nounced by the Anti-Trust Act by the défendants. It was an in- 
vasion of the Personal rights of the plaintiff, rights which are relative 
and gênerai, and embraced rights which are common with ail other 
persons, and as a part of the public he has a right of action for in- 
jury sustained. There is no liability to plaintiff by reason of any 
trespass which is expressly created in his favor, but only as it affects 
the public, by reason of which he suffers damages. A wrong against 
the public must first be done before he can be injured. The Suprême 
Court, in Chattanooga Foundry v. Atlanta, 203 U. S. 390, 27 Sup. Ct. 
65, 51 L. Ed. 241, an action under section 7 of the Sherman Anti- 
Trust Act, in passing upon a statute of limitation of tlie state of 
Tennessee, providing that an action "for injury to personal property 
shall be commenced within three years" (203 U. S. at page 398, 27 
Sup. Ct. at page 67, 51 L. Ed. 241), said: 

"Of course, it was argued also that this was an injury to property, within 
the plain meaning of the words. But we are satisfled, on the whole, and in 
View of its juxtaposition with détention and conversion, that the phrase has 
a narrower intent. It may be that it has a somewhat broader scope than was 
Intimated below, and that some vvrongs are within it besides physical damage 
to tangible property. But there Is a sufflciently clear distinction between 
injuries to property and 'injured in his business or property' ; the latter being 
the language of the act of Congress. A man is injured in his property when 
his property is diminished. He would not be said to hâve sufEered an Injury 
to his property unless the harm fell upon some object more deflnite and less 
idéal than his total wealth. A trade-mark, or a trade-name, or a title, is prop- 
erty, and is regarded as an object capable of injury in various ways. But when 
a man is made poorer by an extravagant blU we do not regard his wealth as a 
unlty, or the tort, if there is one, as directed against that unity as an object 
We do not go behind the person of the sufferer. We say that he has been de- 
frauded, or subjeeted to duress, or whatever it may be, and stop there." 

Subdivision 2 of section 159, supra, I think clearly comes within 
this décision, and but for the provisions of subdivision 6 the conten- 
tion of the défendants would hâve to be sustained. Subdivision 6, 
however, provides that "an action upon a statute for a penalty or for- 
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feiture, where an action is given to the party aggrieved, or to such 
party and the state, * * * " shall be commenced within three 
years, and to make it clear that the Législature distinguished between 
the state and a private party, it is provided by section 160, Rem. & 
Bal. Washington Codes, subdivision 2, that "an action upon a statute 
for a forfeiture or penalty to the state" shall be commenced within 
two years. The statute upon which recovery is predicated is pénal, 
but the right of recovery under section 7 sought in this action is pri- 
vate and remédiai, and under any view of the provisions of section' 
159, supra, I think the two-year limitation does not apply, and that 
the complaint states facts sufficient to constitute a cause of action. 
The demurrer is overruled. 



In re ENDP3PENDENT PUB. CO. et al. 

(District Court, D. Montana. December 11, 1915.) 

No. 481. 

L CoNTEMPT ®=9 — Publications Rkgarding Pending Pboceedings — "So 
Neab." 

Jud. Code, § 268 (Act March 3, 1911, e. 231, 36 Stat 1163 [Comp. St. 
1913, § 1245]), provides that United States courts shall hâve power to pun- 
ish contempts of thelr authority, provided that such power shall not ex- 
tend to any cases except the misbehavior of any person in thelr présence, 
or so near thereto as to obstruct the administration of justice, etc. Pend- 
ing a trial for felony, a newspaper publlshed what purported to be the 
past hlstory of the défendant on trial, mentioning similar félonies, trials, 
sentences, Imprisonments, parole, and exile to escape prosecution of and 
by such défendant. Several of the jurors having read the article, it was 
necessary to discharge the jury. Held, that the publication obstructed 
the administration of justice, and was "so near" to the court as to ob- 
struct Its administration, as "so near" means not so far ofï or so distant 
but what it may obstruct the administration of justice, and it is not & 
question of linear measurement, but of probable effect 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §| 8, 15-18; Dec. 
Dig. <g=59.] 

2. Contempt i®=59 — Publications Regabding Pending Prooeedings — In- 

TENT. 

Where a newspaper article, concerning a person on trial for felony, was 
read by jurors and made the discharge of the jury necessary, its putilica- 
tion was punishable as a contempt, though there was no willful intent 
to obstruct justice, the Intent to publish the article being ail the willful 
intent necessary, as the publishers knew the trial was on, that the article 
would probably be read by jury and judge, and that its probable consé- 
quence would be the obstruction of the administration of justice. 

[Ed. Note. — For other cases, see Contempt, Cent Dig. §§ 8, 15-18 ; Dec. 
Dig. ®=39.] 

3. Contempt ©=328 — Publications Regabding Pending Pboceedings — Ef- 

fect OF Teuth. 

That a newspaper article concerning a person on trial for felony, which 
was read by jurors and made it necessary to discharge the jury, was true 
was not a défense to a prosecution for contempt, nor mitigation. 

[Ed. Note. — For other cases, see Contempt, Cent Dig. §§ 81-85, 271; 
Dec. Dig. ©=28.] 

Ê=>For other cases see same topio & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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i. CONTBMPT ©=75 PUNISHMENT — AMOUNT OÎ FINE. 

A proceedlng to punish as for contempt the publication of a newspaper 
article eoncerning a person on trial for felony, which was read by jurors 
and made a discharge of the jury necessary, was both civil and criminal 
In its aspect, and such a fine should be imposed as would reimburse the 
government to the extent of the costs uselessly paid by It. 

[Ed. Note.— For other cases, see Contempt, Cent. Dig. §§ 258-260 ; Dec. 
Dig. ©=75.] 

Proceeding to punish the Independent Publishing Company and 
another for contempt. Respondents adjudged in contempt and fined. 

B. K. Wheeler, U. S. Atty., of Butte, Mont, and Homer G. Murphy, 
Asst. U. S. Atty., of Helena, Mont., for the United States. 

C. B. Nolan and E. C. Day, both of Helena, Mont., for respondents. 

BOURQUIN, District Judge. Respondents' newspaper publislied a 
référence to and during a felony trial herein, which included purported 
past history, similar félonies, trials, sentences, imprisomnent, parole, 
and exile to escape prosecution, of and by défendant. Brought to the 
court's notice, and it appearing several jurors had read it, the jury 
was discharged, the trial ended, and by the court's order respondents 
were cited to show cause why they should not be adjudged in con- 
tempt. They answer the article was by their reporter, believing it 
true, and was published without the knowledge of the respondent editor 
or any officer of the respondent corporation, without intent to ob- 
struct the administration of justice, and that they "regret exceedingly" 
the publication and hâve guarded against répétition. 

[1] Respondents put forward no unmaintainable contention that the 
article was not calculated to influence jury and judge, to prevent a fair 
and impartial trial, and so to obstruct the administration of justice. 
They make no impossible claim that newspaper publishefs are pe- 
culiarly privileged to thus introduce improper matter to jury and 
judge; are not subject to the liabilities imposed by law upon any per- 
son who orally or in writing does the like. But they contend that 
since the power of United States Courts to proceed in contempt is lim- 
ited by section 268, Judicial Code, to "misbehavior of any person in 
their présence, or so near thereto as to obstruct the administration 
of justice," the power is lacking hère in that the publication was not 
"so near" the court within the meaning of the statute. In argument 
they refér to Morse v. Ore Purchasing Co. (C. C.) 105 Fed. 337, as 
indicating support for their contention in that therein the defeated 
party secured a new trial because of a séries of prejudicial publications 
(presumably by this newspaper) during the trial, but that "it never 
occurred" to eminent counsel that contempt would lie. Referred to 
incidentally by them, so is it hère. It is clear this publication did ob- 
struct the administration of justice, and obviously because it was "so 
near" to the court, and that, within the meaning of the statute. "So 
near" in the statute means not so far ofif, not so distant but what it 
may obstruct the administration of justice. It is not a question of 
linear measurement, but of probable efifect; not where the press runs, 
but where the publication circulâtes. So long as jury and judge are 

<S=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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engaged in a trial, it is of no moment that the improper influence ex- 
tended over them was miles away from the courtroom rather than 
adjoining it. The effect is the same, the conséquences the same, the 
evil as great, and it is the effect, conséquences, evil, the law guards 
against. 

The thoughtful mind needs but momentary reflection to subscribe 
hereto. In Kirk v. United States, 192 Fed. 275, 112 C. C. A. 531, 
the appeals court of this circuit held oral attempts to influence jurors, 
made over half a mile from the courtroom, were contempts within 
the statute, saying: 

"It is obvions that any willful attempt Improperly to Influence jurors, 
* * * no matter where it Is committed, is sufficiently near to the présence 
of the court to tend to obstruct the administration of justice" 

— and that without the power to summarily deal with such attempts, 
"the courts would be practically helpless." McCaully v. United States, 
25 App. D. C. 404, is a Hke case, and after conviction for contempt, 
the Suprême Court (198 U. S. 586, 25 Sup. Ct. 803, 49 L. Ed. 1174) 
refused habeas corpus and certiorari. It hardly needs suggestion that, 
this being true in respect to oral words, a fortiori must it be true 
in respect to written words, of more permanency and potency. In 
United States v. Newspaper Co., 220 Fed. 458, it was held that news- 
paper publications in the city of a trial, tending to embarrass the court 
in considération of the case, or to excite préjudice against a party, or 
against the court contingent on the nature of its ultimate décision, 
are so near the court as to obstruct the administration of justice with- 
in the meaning of the statute. 

In re Josephus Daniels (C. C.) 131 Fed. 95, seems contra, but there- 
in the publication was after the proceeding criticized was finished and 
so proper subject of criticism. 

[2] Respondents further contend that the publication being without 
"willful intent" to obstruct justice, is not contemptuous. But they or 
those for whom they must respond, whose acts are their acts, knew 
the trial was on, and intended to and voluntarily did publish the ar- 
ticle, and that is ail the willful intent necessary in any case. 

"If a man intentionally adopts certain conduct In certain circumstancea 
known to him, and that conduct is forbidden by the law under those cir- 
cumstances, he intentionally breaks the law in the only sensé in which the law 
ever considers intent." EUis v. United States, 206 U. S. 257, 27 Sup. Ct 602, 
51 L. Ed. 1047, 11 Ann. Cas. 589. 

Doubtless nothing was intended but a "good story" for gênerai cir- 
culation, but they knew the circumstances ; that the trial was on ; that 
the article would probably be read by jury and judge; and they knew 
the probable conséquences, obstruction of the administration of jus- 
tice, and an accounting by the responsible publishers. 

[3] In the like case of Newspaper Co. v. Com., 188 Mass. 449, 74 
N. E. 682, 3 Arm. Cas. 761, it is accordingly held that intent to pub- 
lish is alone material, though lack of intent to thereby obstruct jus- 
tice may be considered in mitigation of punishment. If the article 
was true and not only believed true, it is neither défense nor mitigation. 
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"A publication llkely to reach thé eyes of a jury • * • would be none 
the less a contempt that It was true. It would tend to obstruct tbe adminis- 
tration of Justice, because even a correct conclusion is not to be reached or 
helped in that way, if our system of trials Is to be maintained. The theory 
of our System is that the conclusions to be reached in a case will be Induced 
only by évidence and ai-gument In open court, and not by any outside Influ- 
ence, whether of private talk or public print. What is true wlth référence to 
a jury is true also wlth référence to a court • * • Wben a case is finish- 
ed, courts are subject to the same critlcism as other people, but the propriety 
and necessity of preventlng interférence with the course of justice by préma- 
turé statement, argument, or intimidation hardly can be denied." Patterson'a 
Case, 205 U. S. 462, 27 Sup. Ct. 558, 51 L. Ed. 879, 10 Ann. Cas. 689. 

Hère, in brief compass, is the law, its reasons and limita- 
tions. At argument, that the court had not admonished the jury 
not to read accounts of the trial was mentioned. It may be answered 
the article was more than an account of the trial ; that no one, includ- 
ing courts, are bound to anticipate and gnard against another's nég- 
ligence, to say nothing of violation of law ; that therein is no défense ; 
and that such publications are contempts even if not read by jury or 
judge, because of the probability that they will be or may be despite 
admonition, because of their evil tendencies and possibilities. See 
Newspaper Co. v. Corn., 172 Mass. 294, 52 N. E. 445, 44 L. R. A. 
159, 70 Am. St. Rep. 280. 

[4] Respondents' last contention is that if they be in contempt, since 
they did not intend contempt, they should be adjudged only to pay 
costs of this proceeding, citing Savings Bank v. Clay Center, 219 U. 
S. 527, 31 Sup. Ct. 295, 55 L. Ed. 320, Ann. Cas. 1912A, 513, and 
other cases. If this were strictly a criminal contempt or one involv- 
ing the court alone, their contention might be conceded. But hère the 
proceeding has a double aspect: Criminal, in that it interfered with 
discharge of the court's duty and obstructed justice ; civil, in that 
the publication proximately caused the trial's failure and inflicted pe- 
cuniary damage on plaîntiff therein to the extent of costs uselessly 
paid, $617.95. In respect to criminal contempts the penalty is usually 
punitive, fine or imprisonment. In respect to civil contempts the pen- 
alty is usually remédiai, a fine which may be measured in some degree 
by the injured party's pecuniary damage and for his use. Sce Gompers' 
Case, 221 U. S. 441, 445, 31 Sup. Ct. 492, 55 L. Ed. 797, 34 E. R. A. 
(N. S.)874. ... 

The plaintiff in the interrupted case, the United States, is the com- 
plainant hère. Any fine imposed is necessarily for its use. It appears 
but just that taking into considération both the civil and the criminal 
aspects of this proceeding, a fine should be imposed, in amount meas- 
ured by the pecuniary loss sufïered by the United States from respond- 
ents' act, wherein is no punishment save that in any case when one at 
fault makes whole the one he injures. It is a basic principle of morals 
and law that he who inflicts damage upon another shall indemnify him. 

Accordingly, respondents are adjudged in contempt and to pay a. 
fine in the amount of $617.95 and costs. 
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MAINE NORTHWESTERN DEVELOPMENT CO. T. NORTHWESTERN 

COMMERCIAL CO. 

(District Court, W. D. Washington, N. D. December 2, 1915.) 

No. 2117. 

1, Corporations i®=5661 — Foeeign Corporations — Actions — ^Right to Sue. 

Rem. & Bal. Code Wash. § 3677, provides that corporations may be 
formed for certain purposes, but that no such corporation shall com- 
mence business until the whole amount of its capital stock bas been sub- 
scribed. Const. Wash. art. 12, § 7, and Rem. & Bal. Code Wash. § 3720, 
provide that foreign corporations shall not be allowed to transact busi- 
ness within the state bn more favorable conditions than are prescribed 
for domestic corporations, ileld, that when a foreign corporation is 
legally incorporated and authorized to do business under the laws of a 
foreign state, and a citizen of Washington enters into a contract with it 
for the payment of money, he may not, in an action; on such contract, 
escape payment on the ground that ail of the capital stock bas not been 
subscribed, and the fact that ail of the capital stock ha s not been sub- 
scribed does not prevent the corporation from suing and coUecting such 
obligation In the courts of Washington. 

[Ed. Note.—For other cases, see Corporations, Cent. Dig. §§ 2536, 2539, 
2542-2544, 2546, 2563-2567; Dec. DIg. <S=>661.] 

2. Corporations <S=661 — Foreign Corporations — Actions — Right to Sue. 

Rev. St. Me. 1914, c. 47, § 19, provides that the directors of corporations 
not charged wlth the performance of any publie duty within the state 
may hold meetings without the state, and transact business and perform 
ail corporate acts not expressly requlred by statute to be performed with- 
in the state. Rem. & Bal. Code Wash. § 3694, provides that stockholders 
may in the by-laws prescribe the times, manner, and amounts In which 
payment of the sum subscribed shall be made, but that, if thls shall not 
be so prescribed, the trustées shall hâve power to demand and call in 
from the stockholders the sum subscribed at such time and in such 
manner as they may deem proper. The stockholders of a Maine cor- 
poration direeted the levy of an assessment on the stock subscriptions, 
and pursuant thereto the directors, at a meeting held In the state of 
Washington, made such assessment. Held, that the corporation could 
sue in Washington to recover the assessment on a stock subscription, 
though ail of the stock had not been subscribed, as required by the Wash- 
ington statutes in the case of domestic corporations before doing busi- 
ness or coUecting stocli subscriptions. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2536, 2539, 
2542-2544, 2546, 2563-2567; Dec. Dig. <S=5661.] 

At Law. Action by the Maine Northwestern Development Company 
against the Northwestern Commercial Company. On motion for a 
nonsuit. Motion denied. 

See, also, 213 Fed. 103. 

William H. Gorham, of Seattle, Wash., for plaintiff. 

Bogie, Graves, Merritt & Bogie, of Seattle, Wash., for défendant. 

NETERER, District Judge. This is an action to recover up- 
on the subscription to the capital stock of a Maine corporation, as- 
sessment of which was direeted by the stockholders at Portland, Me., 

®=»For iBther cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & lade-^e» 
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and made by the board of trustées at Seattle, in the state of Wash- 
ington. The testimony shows that ail of the stock of the corporation 
was not subscribed, and further shows that compliance was made with 
the laws of Washington with relation to foreign corporations desir- 
ing to do business in the state of Washington, and the issuance of a 
license by the Secretary of State in évidence of such compliance. The 
défendant has moved for nonsuit on the grounds that by the provi- 
sions of the laws of Washington a domestic corporation shall not com- 
mence doing business imtil ail of its capital stock has been subscribed, 
and section 7, article 12, of the Constitution of Washington provides 
that foreign corporations shall not be allowed to transact business 
within this state on more favorable terms than are prescribed by law 
for similar domestic corporations, and this constitutional provision 
having been carried into the statutes of Washington, section 3720, 
Rem. & Bal. Codes of Wash., expresses a législative intent not to ad- 
mit foreign corporations on more favorable terms than domestic cor- 
porations. Section 3677 of the Washington Code, supra, provides that 
a corporation shall not begin doing business until ail of the capital 
stock has been subscribed. The Suprême Court of Washington, in 
Denny Hôtel Co. v. Schram, 6 Wash. 134, 32 Pac. 1002, 36 Am. St. 
Rep. 130, in construing this section, said : 

"The only object of collecting assessments from the subscribers Is to carry 
on the business of the corporation, and the law prohlbiting it from eonimenc- 
ing business until the whole amount of the capital stock has been suljscribed, 
by the strongest implication at least, prohibits It from collecting assessments 
before that condition is complied with." 

In State ex rel. v. Nichols, 47 Wash. 117, 91 Pac. 632, the same 
court, in passing upon an act relating to the incorporation of trust 
companies (Laws 1903, page 367), held that a foreign corporation seek- 
ing admission did not come within the requirements of domestic cor- 
porations and would not permit it to enter the state, and in State ex 
rel. v. Nichols, 51 Wash. 619, 99 Pac. 876, declined to permit a for- 
eign corporation to come into the state under a name used by another 
corporation, inasmuch as a domestic corporation was prohibited from 
using a similar name used by another corporation, and used this lan- 
guage in referring to constitutional provisions as stated in State ex 
rel. V. Nichols, 47 Wash. supra: 

"While the exact question involved hère was not discussed in that case, in 
its hist analysis the décision there rendered is a judicial déclaration of the 
avowed public policy of the state that every restriction put n]ion a domestic 
corporation shall apply to a foreign corporation doing or seeking to do busi- 
ness in this state." 

And to the same effect, with relation to foreign insurance compa- 
nies doing business within this state, is State ex rel. Leach v. Fish- 
back, 79 Wash. 290, 140 Pac. 387. 

The Circuit Court of Appeals, in London, Paris & American Bank, 
Ltd., V. Aronstein, 117 Fed. 601, 54 C. C. A. 663, held that stock in a 
foreign corporation doing business in California should be transferred 
pur suant to the laws of California, and not pursuant to the laws of 
England, its domiciliary home. 
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The Washington cases, except Denny Hôtel Co. v. Schram, are al! 
cases where the right to do business was raised by the state and not 
by a third person in a collatéral way. The question presented hère is 
the qualification of the plaintifï to do business in Washington. Is it a 
question which can only be raised by the state, or may it be raised by 
the défendant? Section 1034, Rem. & Bal. Code, supra, provides for 
the filing of an information where any association or number of per- 
sons shall act within the state without having complied with the laws 
of the state, and section 1043 provides that when such association or 
number of persons shall be found guilty of having acted as a corpora- 
tion without any right to do so, a judgment of ouster shall be entered 
against them. State ex rel. Conlan v. Min. & Mfg. Co., 48 Wash. 196, 
93 Pac. 219. 

[1] The constructive work of the plaintifï corporation, as disclosed 
by the évidence so far as introduced, is in Alaska. No business seems 
to hâve been done within this state, unless with relation to the mattei' 
in issue, that might not hâve been done without qualifying to do busi- 
ness within the state of Washington. Where a foreign corporation is 
legally incorporated and authorized to do business under the laws of 
a foreign state, and a citizen of Washington enters into a contract 
with such corporation involving money, such person may not, in an 
action on such obligation, escape payment upon the ground that ail of 
the capital stock is not subscribed pursuant to the laws and Constitu- 
tion of Washington. Nor would a foreign corporation be prevented 
from suing in the courts of this state to collect such obligation. If the 
contract is one which does not require any act bringing into opération 
the agency or authority of the laws of Washington to give it validity, 
the défendant in this case cannot object. If it requires an affirmative 
act of the board of directors or stockholders pursuant to the laws of 
Washington, and without which authority of the Washington law the 
obligation or subscription would not hâve vitality, then the défendant 
may défend on the ground of non qualification of plaintifï company. 
I think that somewhat akin to the issue is the Constitution provision 
of Washington, prohibiting an alien from holding land, and under 
the décisions of the Suprême Court of Washington (Oregon Mortgage 
Co. V. Carstens, 16 Wash. 165, 47 Pac. 421, 35 L. Ê. A. 841), the right 
can only be challenged by the state ; but if the alien seeks the aid of 
the statute (eminent domain law) to secure title to or possession of 
land, the owner whose land is sought to be taken may défend his title 
without waiting for the state to act. State ex rel. v. Superior Court, 
33 Wash. 542, 74 Pac. 686. 

[2] Section 19, chapter 47, Rev. Stat. of Maine, 1914, provides: 

"After the certiflcate of organization required by law Is filed In the office of 
the Secretary of State, directors of ail corporations not charjced with the per- 
formance of any public duty within the state may hold meetings without the 
state and * « » transact business and perform ail corporate acts not ex- 
pressly required by statute to be performed within the state." 

By this provision corporation directors may go into another state 
and transact corporate business within its charter limits. Section 51, 
chapter 47, supra, provides that a Maine corporation may sell or other- 
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wise dispose of stock in corporations, and a Washington corporation 
(section 3684, Rem. & Bal. Codes of Wash., supra) may purchase stock 
in any other corporation, so that by the provisions of the laws of Maine 
and the laws of Washington the plaintiff corporation could sell stock to 
a domestic or foreign corporation, and the défendant company could 
subscribe for stock in any other corporation without limitation, either 
domestic or foreign. Under the laws of Washington (section 3694), the 
stockholders may by by-law provide the time of payment of the sub- 
scription of stock. If the stockholders fail to prescribe this by by-law, 
then the directors may make the calls as the money is required. At a 
stockholder's meeting at Portland, Me., the directors of the plaintifï 
company were directed to levy an assessment upon the stock of the 
company, and pursuant to such direction the directors did make such 
levy in Seattle, Wash. Under the Maine law the directors had the 
right to act in the state of Washington and were not limited in their 
action to the limits of the state of Maine. If this act of the board of 
directors in making this call or this demand for the assessment pur- 
suant to the direction of the stockholders of Portland, Me., is one 
which may not be done in Washington, and is an objection which may 
be raised by the défendant, then this motion must be granted. The 
necessity of making calls by the proper parties in the manner pre- 
scribed arises from the terms of the subscription agreement and not 
from a limitation of power. The making of calls is not, strictly 
speaking, a corporate act. Morawetz on Corporations, § 155. The 
call made by the directors is agreed upon in the contract of subscrip- 
tion, and a call made, authorized as this is by the laws of Maine, and 
directed by the stockholders, would enable the plaintifï under the law 
of comity to pursue a subscription of stock in this state, irrespective 
of statutory authority of Washington. 
I think the motion must be denied. 



In re SHRIMEK. 

(District Court, E. D. North Carolina. January 11, 1916.) 

No. 408. 

l. Bankruptcy <S=>409^Dischaege — Geounds for Denial — Failuee to Keep 
Bocks. 

Bankr. Act July 1, 1898, c. 541, § 14b (2), 30 Stat. 550, as amended by 
Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (Comp. St. 1913, § 9598) provides 
for the déniai of a discharge where the banl-:rupt with Intent to conceal 
bis flnancial condition bas destroyed, concealed, or failed to keep books ot 
account or records from which such condition might be ascertained. A 
bankrupt in business for three years In a large commercial center, \vho 
owed about $7,500, and whose goods on hand were Inventoried at $4,000, 
and who had a bank deposit and drew checks, kept no sales book, cash 
book, or expense book, and turned over to the trustée no books whatever, 
except a check book, a pass book, and some canceled checks and bills out- 
standing, and some bills coUectible. His only explanation of his financial 
troubles and the disposition made of the goods purchased, or the proceeds 
of their sale, was that he had gambled, and had lost several hundred dol- 
lars gambling. Held, that the conclusion was natural, and almost irre- 

Ê^sFor other cases see same topic & KBY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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slstlble, that hls fallure to keep books was wlth Intent to conceal hls 
financial condition, especially as a man is presumed to intend the loglca! 
and inévitable results of his conduct. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752-757 ; 
Dec. Dig. <g=»409.] 

2. Bankruptcy <g=414 — Discharge — Objections — Bubden or Pboof. 

On objections to a bankrupt's discharge on the ground that he has de- 
stroyed, concealed, or failed to keep books of aecount or records from 
which hls financial condition might be ascertained with intent to conceal 
such condition, the objecting créditer has the burden of establishing the 
unlawful intent 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 720-722; 
Dec. Dig. <S=414.] 

3. Bankbuptcy ©=3414 — Dischabge — Objections — Evidence. 

On objections to a bankrupt's discharge, the intent with which he failed 
to keep books may be shown by resorting to the same methods of proof 
as for any other fact ; and, being a f act peculiarly and, so far as direct 
évidence goes, exclusively within the knowledge and keeping of the bank- 
rupt, the court may resort to inferences from conceded or established faets. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. S§ 720-722; 
Dec. Dig. <S=>414.] 

4. Bankbuptcy <S=>400 — Exemptions — Setting Apaet. 

Bankr. Act July 1, 1898, § 6 (Comp. St. 1913, § 9590), provides that that 
act shall not affect the allowance to bankrupts of exemptions prescrlbed 
by the state laws. Section 47 (section 9631) requires trustées to set 
apart the bankrupt's exemptions and report the items and estimated value 
to the court as soon as practicable after thelr appointment. General 
Order 17 (89 Fed. xix, 32 0. C. A. xlx) requires the trustée, within 20 days 
after receiving notice of his appointment, to make a report of the articles 
set off to the bankrupt Held, that the bankrupt's exemptions should 
hâve been set apart to him from his property, Instead of paylng the 
amount thereof to him in cash from the proceeds of a sale of the property 
at about 2.5 per cent, of its inventoried value. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 670-675; 
Dec. Dig. <S=400.] 

5. Bankbuptcy <S=>415 — Application pob Dischaboe — Certification to 

JUDQE — Delay. 

Under the provision of the Bankruptcy Act requiring every step in the 
administration and closing of the estate to be taken with ail reasonable 
dispatch, a delay of several months in certifying to the judge an applica- 
tion for a discharge to which a créditer filed objections was unreasonable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 698-708, 719, 
723, 724, 726, 728 ; Dec, Dig. <®=»415.] 

In Bankruptcy. In the matter of G. A. Shrimer, bankrupt. The 
bankrupt filed his pétition for discharge, to which the Fabian Manu- 
facturing Company, one of his creditors, filed objection, and in support 
thereof filed four spécifications, and the évidence was taken by the 
référée and certified to the judge. Pétition for discharge denied. 

D. H. Gladstone, of Durham, N. G., for petitioner. 
R. H. Sykes, of Durham, N, C., for creditor. 

CONNOR, District Judge. [1 ] The spécifications filed by the cred- 
itors, while separated, constitute the charge that the bankrupt has "with 
intent to conceal his financial condition, destroyed, concealed or failed 

©isFor other cases see same topic &. KEY-NUMBER iu ail Key-Numbereii Digests & IflOexes 
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to keep books of account or records from which such condition niight 
be ascertained." Bankruptcy Act, § 14b (2) ; Collier, Bankruptcy (lOth 
Ed.) 308 ; amendaient 1903. Mr. Collier discusses the purpose and the 
effect of the amendment to this section. Page 345. The évidence 
shows that the bankrupt began business in the city of Durham, N. C, 
three years prior to his adjudication; that he owes about $7,500. His 
trustée found on hand goods inventoried at $4,000, which he sold for 
$1,078, and from this he paid the bankrupt $500, leaving in his hands 
for the creditors, af ter paying the cost of tlie proceeding, 5 per cent, of 
their debts. This révélation calls for explanation before the bankrupt 
is entitled to the benefit of a statute enacted for the relief of unfortu- 
nate and honest debtors. 

"One of the main objeets of the Bankruptcy Act is to protect unfortunate, 
but honest, debtors. Fraudulent debtors are not Intended to be protected, nor 
to eseape payment of their just liabilities." In re Harr (D. 0.) 143 Fed. 421. 

The bankrupt, upon his examination, says that he kept no books; 
never kept any books ; when he paid a bill he put it in the box file ; has 
no old check stubs ; lost money gambling, does not know how much, 
several hundred dollars ; has been gambling ever since he came to Dur- 
ham. The trustée says that, when he made a demand upon the bank- 
rupt for his books, he received a check book, also a pass book, but no 
others; made an examination, but could not arrive at any resuit, be- 
cause he had no books, papers, or information, except some canceled 
checks and bills outstanding and "bills collectible." It was absolutely 
impossible to détermine the actual condition of the estate. Before the 
bankruptcy proceedings were instituted he saw some advertisement that 
bankrupt was selling off ail goods at a reduced price ; found no sales 
book, cash book, or expense book. While the trustée was cross-ex- 
amined at great length, the foregoing constitutes the substance, in es- 
sential respects, of the évidence. That the bankrupt kept no books, in 
any reasonable sensé of the term, from which his financial condition 
could be ascertained, is manifest. This, however, is not sufficient to 
sustain the objection to granting the pétition for discharge. The act, 
as amended, requires that it be found that his failure to keep such 
books shall be "with intent to conceal his financial condition." 

[2, 3] Tlie objecting creditor carries the burden of establishing the 
unlawful intent. It is well settled, both upon reason and authority, 
that when intent becomes an essential élément in a jvidicial investiga- 
tion the quest for its existence is to be made by resorting to the same 
methods of proof as for any other fact. As it is a fact peculiarly and, 
so far as direct évidence goes, exclusively within the knowledge and 
keeping of the party charged with the wrongful conduct, of necessity 
the court may resort to inf erences from conceded or established facts, 
the probative value of which will dépend largely upon the reason of 
the thing. It is customary for honest merchants, having a regard for 
the success of their business and their commercial crédit, to make and 
keep some record^entries in books, or at least memoranda — showing 
the course of the business. The form, manner, method of doing this 
dépends largely upon the character, volume, etc., of the business ; the 
accuracy of such records will dépend largely upon the expérience and 
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intelligence of the person making them. So their absence, or charac- 
ter, may be accounted for by référence to the same conditions. The 
only facts disclosed by the record are that the bankrupt was, for three 
years, in one of the largest of our commercial centers, conducting the 
business of buying and selling goods and marchandise ; it does not ap- 
pear that he was ignorant or illiterate ; bis business involved carrying 
a stock of at least $4,000 and contracting an indebtedness of $7,500; 
he made deposits in a bank and drew checks. Certainly bis creditors 
were entitled to assume that, in the event of bis insolvency, they would 
find some record of the manner in which bis business was conducted, 
showing the amount of his purchases, sales and expenses, and how 
bis insolvency came about — wbat disposition he made of the goods, or 
the proceeds of their sale. It falls far short of meeting this reason- 
able expectation to say that, with a payment of 5 per cent, of their 
debts, the bankrupt, with balf the proceeds of their property in his 
pocket as his exemptions, gives no other account of his "business trou- 
bles" than that he bas lost "several hundred dollars gambling" and 
"bas kept no books." 

There is a rule of reason — sound in moral s and in law — that a man 
is presumed to intend the logical and inévitable results of his conduct. 
His creditors were entitled to know bis financial condition and to as- 
certain it from an examination of his books or records of his business ; 
this be must bave known. The process of reasoning from the admitted 
facts, unexplained, which brings the mind to the conclusion that his 
failure to keep books was with the "intent to conceal bis financial con- 
dition," is natural and almost irrésistible. The resuit of the thought of 
the courts is well f ormulated by Mr. Collier. He says : 

"The act proclaims the presumption and intent of the law that honest mer- 
chants will keep account books which will disclose their true financial con- 
dition. If the évidence shows that the business was conducted wlthout books 
of account, so that uothing could be ascertained as to the bankrupt's purchases 
and sales, or the disposition of the proceeds of such sales, the intent to con- 
ceal the financial condition will be presumed." Bankruptcy, 34S. 

"A failure to show by books a large shriukage of assets durlng a short 
period of time may prevent a diseharge." Id. 

In Re Koelle (D. C.) 171 Fed. 259, after discussing the évidence in 
regard to the failure to keep books, it is said : 

"Prima facie, at least, a man must be held to intend the natural and proba- 
ble conséquences of his acts, and the inévitable conséquence of this omission 
was to conceal his financial condition. The presumption of such an intent may 
not be conclusive, but it has not been met by the testimony that was offered 
before the référée." 

Hère the only explanation of the so-called "failure" is the loss of 
"several hundred dollars in gambling," This is entirely insufficient to 
rebut the natural and logical inf erence, which sbould be drawn from the 
bankrupt's failure to keep books. It rather strengthens the inference 
and sustains the conclusion. 

[4] It appears that the bankrupt's goods were sold for about 25 per 
cent, of their invoice, and of this amount $500 in cash was paid to bim 
on account of bis exemptions, thus absorbing about $2,000 of the in- 
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voice value of his property. This is not in accordance with the law. 
The bankrupt is entitled to the exemptions allowed to him by the state 
Constitution. Bankruptcy Law, § 6. It is the duty of the trustée to 
set apart his exemption f rom his property, as soon as practicable af ter 
his appointmenL Section 47. By General Order 17 (89 Fed. xix, 
32 C. C. A. xix), his duties in that respect are further prescribed. 
While the question is not presented, I deem it appropriate to cail at- 
tention to the irregular procédure and its effect upon the rights o£ the 
creditors. 

[5] Although this pétition was filed several months since, it was not 
certified to the judge until January 4, 1916. This was an unreasonable 
delay. The act prescribes that every step in the administration in clos- 
ing the estate shall be with ail reasonable dispatch. 

The pétition for discharge is denied. 



In re KARP. 
(District Court, D. Massachusetts. July 12, 1915.) 

No. 19027. 

1, Bankeuptct <S=>288 — Common-Law Assignée — Account — Summabt Pbo- 
ceedings. 

Where a eommon-law assignée carried on the business of a bankrupt 
for several days after the pétition was flled, and then closed out the busi- 
ness by selling ail of the assets, and paid over to the trustée the amount 
claimed by him to be due after deducting payments made after the insti- 
tution of the bankruptcy proceedings, the bankruptcy court had power 
to settle his aecount with the trustée in siimmary proceedings, as a com- 
mon-law assignée is to be regarded as an adverse claimant, and not 
amenable to summary process, only as to payments or dispositions of 
property made by him in good faith before the institution of the bank- 
ruptcy proceedings and as to liens in his favor which accrued prior to 
that time. 

[li'd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. "©=5288.] 

2 Bankbuptcy <S=3l86 — Common-Law Assignée — Intebfekbnce with Pbop- 

KBTY — LlABILITY. 

After the filing of a pétition In bankruptcy, a common-law assignée 
acts at his péril in carrying on the bankrupt's business, selling it out, 
and winding it up, or in dolng anything beyond what is necessary to pré- 
serve the property In his hands when the pétition is flled, as Bankr. Act 
July 1, 1898, c. 541, 30 Stat. 544, glves creditors the right to hâve the as- 
signment superseded and set aside, and the flling of the pétition is no- 
tice that the petitioning creditors object to the assignment and oppose 
liquidation of the bankrupt's affairs thereunder. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 285, 319; 
Dec. Dig. <S=»186.] 
3. Bankbuptcy c@=>l86, 303 — Common-Law Assignment — Validitt of As- 
signée' s Acts. 

Common-law assignments are not outlawed by the Bankruptcy Act, and 
where creditors allow the assignée to continue in possession and oper- 
ate the business, the assignée is not necessarily to be chargea with a re- 
sultiug loss, whether oecurring before or after the filing of the pétition 
in bankruptcy. The burden is upon a bankrupt's assignée to satisfy the 

ig=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexe» 
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banUruptcy court that lu carrying on the business after thc Institution ot 
bankruptcy proceedings lie aeted in good faith and wlth sound business 
judgment. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 285, 319, 
458-462 ; Dec. Dig. <S=186, 303.] 

4. Bankruptcy <S=3l86 — Common-Law Assiqnee's Liabiutt for Losses fbom 
Carbying on Business. 

A bankrupt's assignée was liable for a loss Incurred by bim in carry- 
ing on the bankrupt's business, where there was no finding that it was 
good judgment on bis part to continue the business, and he did net show 
wbat part of the loss was incurred before and what part after the flllug 
o£ the pétition in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 285, 319; 
Dec. Dig. <S=186.] 

In Bankruptcy. In the matter of Abraham Karp, bankrupt On re- 
view of an order of the référée. Afïirmed. 

Arthur E. Burr, of Boston, Mass., for trustée. 
Cari Gerstein, of Boston, Mass., for assignée. 

MORTON, District Judge. This is a summary proceeding, com- 
menced by a pétition by the trustée in bankruptcy of A. Karp, pray- 
ing that Charles Porter, who had been common-law assignée of Karp, 
"be directed to turn over forthwith to said trustée ail the property, or 
the value thereof, which came into the possession of said Porter by 
virtue of said assignment." The matter was heard by Mr. Référée 
Warner, who made an order that Porter pay over forthwith to the 
trustée the sum of $467.50. The case is hère on the certificate of the 
référée on a pétition for review. The évidence is not reported. The 
findings of fact by the référée must therefore stand, unless they appear 
f rom his certificate to be erroneous. At the beginning of the proceed- 
ings Porter objected that this court had no jurisdiction of the matter 
on summary proceedings, and has never waived or abandoned that 
objection. 

[ 1 ] The bankrupt carried on a banking business. He made a com- 
mon-law assignment to Porter on January 6, 1913, under which Por- 
ter took possession the next day. On January llth the involuntary 
pétition in bankruptcy was filed, upon which adjudication has been 
made. Porter carried on the business under the assignment to him till 
January 17th, when he closed it out by selling ail the assets. He "acted 
in good faith and under advice of counsel." He paid over to the trus- 
tée $218.50, which he contends is ail that was due. 

It is not clear on what basis the account was stated by the assignée 
before the référée. Apparently the débit side of it was made up of an 
itemized schedule of the property received, with no values given, and 
the sums collected by him f rom the opération of the business ; and the 
crédit side was made up of sums paid for running the business, of 
various disbursements to himself, his counsel, and other persons in 
connection with the sale of the assets and the liquidation of the busi- 
ness, of accounts receivable resulting from his opération of the busi- 
ness, of claims on certain scheduled property said to belong to Karp, 

©SjFor other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Inflexeu 
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and to hâve been wîthheld or taken away by the présent holders there- 
of, and of a réservation of cash to protect himself against a suit 
brought against him on account of the Karp business. Porter appar- 
ently took over no cash from the bankrupt, and had run the business 
only four days before the bankruptcy pétition was filed. I infer that 
ail the payments in controversy were made after the institution of the 
bankruptcy proceedings. 

Upon thèse facts, I am of opinion that the bankruptcy court had 
power to settle Porter's account with the trustée in summary proceed- 
ings. To hold that a common-law assignée, who, witli notice of pend- 
ing bankruptcy proceedings against his assignor, goes ahead and opér- 
âtes, and finally liquidâtes, the bankrupt's business and property, can 
only be made to account to the trustée by plenary proceedings, per- 
haps in a state court, would introduce such delay, expense, and lack 
of uniformity in the settlement of bankrupt estâtes that such a ruling 
ought not to be made, unless required by décisions binding on this 
court. According to what seems to be established law, a common-law 
assignée is to be regarded as an adverse claimant (and therefore not 
amenable to summary process) only as to payments or dispositions of 
property made by him in good faith, before the institution of the bank- 
ruptcy proceedings, and as to liens in his favor vvhich accrued prior to 
that time. Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 45 L. 
Ed. 814, 5 Am. Bankr. Rep. 623 ; Louisville Trust Co. v. Comingor, 184 
U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413, 7 Am. Bankr. Rep. 421 ; 
Randolph v. Scruggs, 190 U. S. 533, 2Z Sup. Ct. 710, 47 I.. Ed. 1165, 
10 Am. Bankr. Rep. 1 ; Re Chase, 124 Fed. 753, 59 C. C. A. 629 (C. 
C. A. Ist Circuit); Re Thompson, 128 Fed. 575, 63 C. C. A. 217, 11 
Am. Bankr. Rep. 719 (C. C. A. 2d Circuit) ; Remington on Bankruptcy 
(2d Ed.) §§ 1611, 1612. It does not appear that any of the matters 
hère in controversy are of those sorts. 

The items of the account in dispute are as follows: 

(1) Alleged overpayment to attorney for assignée $105.00 

(2) Goods received by assignée and unaccounted for by him 293.50 

(3) Amount reserved by assignée for Silbert claim 60.00 

$467.50 

[Z] As to the first of thèse items: The assignée paid his attorney 
$205. The référée has found that this was $105 more than a proper 
charge for the services rendered, and has charged the assignée with 
the overpayment. There are no facts before me as to the nature and 
extent of the légal services, or the occasion for them. The referee's 
findings cannot, therefore, be revised, and must be confirmed. 

As to items 2 and 3 : In operating the business the assignée paid 
out $629.53 ; he took in from sales made by him (and perhaps also from 
accounts receivable of the bankrupt) $635.83 ; and he has uncollected 
book accounts for goods sold by him on crédit amounting to $109.73. 
The learned référée, in stating the account, apparently disregarded al- 
together Porter's opération of the business, found that he had not ac- 
counted for $293.50 worth of goods that he took over, and thereupon 
charged him with that différence. The uncollected book accounts are 
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left to Porter, and a bill of $69 for fiour, on which he has been sued 
by a third party (Silbert), who claims to hâve sold him flour for use in 
the Karp business, is also disregarded. The apparent excess of cash 
taken in over that paid eut, amounting to $6.30, is also left with the 
assignée. 

The assignee's explanation was, as I understand the facts stated on 
the second page of the certificate, that this $293.50 represented, as to 
$116.03, cash and book accounts resulting from his opération of the 
business, and as to the balance, $177.47, an operating loss during the 
eleven days ; in other words, that he obtained the gross cash and crédit 
intake of the business above stated by the expenditures which hâve 
been scheduled and allowed, plus $293.50 worth of flour received by 
him from Karp, which was used up in carrying on the business. 

[31 The filing of the pétition was notice that the petitioning credi- 
tors objected to the common-law assignment and opposed liquidation 
of the bankrupt's afïairs under it. The Bankruptcy Act gave them the 
right to hâve the assignment superseded and set aside. Re Slomka, 
122 Fed. 630, 58 C. C. A. 322 (C. C. A. 2d Circuit). Under such cir- 
cumstances, I think that the assignée must be held to hâve acted at his 
péril in carrying on the bankrupt's business, and eventually selling it 
out and winding it up (see Bryan v. Bernheinier, ubi supra), and in do- 
ing anything beyond what was necessary to préserve the property 
which was in his hands when the pétition was fded (Re Hays, 181 Fed. 
674, 104 C. C. A. 656, 24 Am. Bankr. Rep. 691 [C. C. A. 6th Circuit]). 
More than that can be safely done after the bankruptcy proceedings 
are instituted only by a receiver acting under the authority of the bank- 
ruptcy court. 

[4] As the cases above cited show, however, common-law assign- 
ments are by no means outlawed by the Bankruptcy Act. They are 
generally made with the object of holding a debtor's business together 
pending an effort to settle his affairs without bankruptcy ; they usually 
authorize and contemplate a continuance of the business wliile the 
effort is being made. Where the creditors allow the assignée to con- 
tinue in possession of the property and to operate the business, he is 
not necessarily to be charged with a resulting loss, whether occurring 
before or after the filing of the pétition in bankruptcy. As the assign- 
ment under which he acts is voidable, the burden is certainly upon him 
to satisfy the court that he acted, after the institution of the bank- 
ruptcy proceedings, not only in good faith, but with sound business 
judgment under the circumstances ; in other words, that the court, if 
seasonably applied to, would hâve authorized him to do what he did. 
Bryan v. Bernheimer, ubi supra. It may well be that the assignée has 
greater freedom of action and is held to a less strict accountability as 
to his conduct before the bankruptcy pétition is filed, both because 
until that is done he cannot be sure the assignment will be set aside 
and is forced to act on his own responsibility, and also because the 
filing of the pétition gives certain inchoate rights over the respondent's 
property, which become fixed bv the adjudication. Mueller v. Nugent, 
184 U. S. 1, 22 Sup. Ct. 269, 46 L.Ed. 405. 

If the assignée desires to raise this point, however, it devolves upon 
228 F— 51 
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him to divide his account and présent it in such shape as to show the 
necessary facts. That was not done in this case. The accounts sub- 
mitted by the assignée do not show what part of the flour was used, 
or what part of the accounts receivable was obtained, prior to the fil- 
ing of the bankruptcy pétition. There is no way of telling how much 
of the alleged loss was incurred before that time, and how much after- 
wards. Nor is there any fînding by tlie référée that it was good judg- 
ment on the part of the assignée to continue the business as he did. 
Without thèse facts, and without such a finding, the loss resulting f rom 
the opération of the business after the filing of the pétition in bank- 
ruptcy certainly ought not to be aUowed; and it does not appear that 
the whole loss was not of that character. 

Upon the record before me, no error appears to hâve been made by 
the learned référée, and his order must be affirmed. 



OITY OF MEMPHIS, TENN., v. BOARD OP DIRECTORS OF ST. FRANCIS 

LEVEE DIST. et al. 

(District Court, W. D. Tennessee, W. D. January 15, 1916.) 

Courts <®=3270 — United States Cousts — Disteict in Which Suit must be 
BEOucînT — "Only." 

Judlcial Code (Act March 3, 1911, c. 231) § 51, 36 Stat. 1101 (Comp. St. 
1913, § 1033) provides that wltli certain exceptions no civil suit shall be- 
brought against any person by any original process or proceedlng in any 
otlier district ttian that whereof he is an inhahitant, but that, where the 
jurisdiction is founded only on the fact that the action is between citizens 
of différent states, suit shall be brought only in the district of the rési- 
dence of either the plaintiff or défendant. Held that, where a cause of 
action arising under the Constitution and lavvs of the United States is 
alleged, an allégation of diversity of citizenship does not permit the 
bringing of the action in a district other than that of defendant's rési- 
dence, as the exception to the rule that actions must be brought in the 
district of defendant's résidence is restricted to cases where the jurisdic- 
tion is founded "only" on diversity of citizenship, and "only" means 
alone ; of or by itself ; without anything more ; or exclusive. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 810; Dec. Dlg. 
©=>270. 

For other définitions, see Words and Phrases, First and Second Séries, 
Only.] 

At Law. Action by the City of Memphis, Tenn., against the Board 
of Directors of St. Francis Levée District and others. On plea in 
abatement by the défendant named. Plea held sufficient, and casé 
dismissed, as to such défendant. 

Ba mette E. Moses and Charles M. Bryan, both of Memphis, Tenn., 
for plaintifif. 

Allen Hughes and J. W. Canada, both of Memphis, Tenn., for de- 
fendants. 

McCAIvL,, District Judge.' This case is now before me upon the 
plea in abatement of tlie board of directors of the St. Francis levée 

sg=;>For other casea see same topic & KEY-NUMBER in ail Key-Numbere4 Digests & Indexes 
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•district. Among other things, it is averred that said levée board îs a 
corporation, created under the laws of the state of Arkansas; that 
it is a citizen of that state, and is net subject to be sued in the state 
of Tennessee, or in any other state except the state of Arkansas, and 
in the district whereof it is an inhabitant; and that this court has no 
jurisdiction in the premises. Whether this court has jurisdiction, pro- 
vided there has been a proper service (which is now assumed, but 
not decided), dépends upon the jurisdictional facts alleged. 

An examination of the déclaration discloses that there are two 
jurisdictional grounds relied upon, to wit: First, a diversity of cit- 
izenship ; second, that the cause of action arises under the Constitu- 
tion and laws of the United States. That the requisite diversity of 
citizenship exists is admitted. This would ordinarily give a fédéral 
court jurisdiction, in a case where the requisite amount was involved ; 
tut, as has been seen, there is coupled with it the further jurisdictional 
fact that the action arises under the Constitution and laws of the 
United States. 

It is insisted by the défendant the levée board that it cannot be sued 
outside of the state of Arkansas, and the district whereof it is an in- 
habitant, without its consent, except in a case wherein the jurisdic- 
tion is founded only on the fact that the action is between citizens 
of différent states. The question presented is: Has a fédéral court 
jurisdiction in a case, brought in a district other than that whereof 
the défendant is an inhabitant, where it appears that jurisdiction is 
•not founded only on diversity of citizenship? 

Section SI of the fédéral Judicial Code provides that, excepting the 
six succeeding sections thereto (which are not material hère) : 

"No civU suit sball be brought in any District Court against any person by 
any original process or proceeding in any other district than that whereof he 
is an Inhabitant ; but where the jurisdiction is founded only on the fact that 
the action is between citizens of différent states, suit shall be brought only lu 
the district of the résidence of either the plalntiff or the défendant" 

The défendant relies upon In re Keasbey & Mattison Co., 160 U. 
S. 221, 16 Sup. Ct. 273, 40 L. Ed. 402. In that case the same jurisdic- 
tional grounds were alleged as are hère, to wit, diversity of citizenship 
and an action arising under the laws of the United States. Although 
that was a suit betvi'een citizens of différent states, it appears that it 
was between a citizen of one state against a citizen of a second state, 
brought in a fédéral court of a third state. The objection being raised 
in limine to the jurisdiction, for want of requisite diversity of citizen- 
ship, and also because the défendant could not be sued outside the 
district whereof it was an inhabitant, it was held that the court was 
without jurisdiction — ^as to the first ground, under the well-settled rule 
(Interior Construction Co. v. Gibney, 160 U. S. 217, 16 Sup. Ct. 272, 
40 L. Ed. 401) that a fédéral court of one state is without jurisdic- 
tion in a case, wherein both the plaintiff and the défendant are citi- 
zens of: différent states, but neitlier a citizen of the state wherein the 
suit was brought, when the question of jurisdiction is seasonably 
raised; as to the second ground, by virtue of section 1 of the act 
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of August 13, 1888 (18 Stat. 470, c. 866), now section 51 of the Judicial 
Code. 

In discussing the Keasbey Case, supra, after quoting from section 
1 of the act of August 13, 1888, the court said: 

"The last clause is added by way of proviso to tbe iiext precedlng clause, 
which, in its présent form, forbids any suit to be brought in any otber district 
than that of whicb the défendant is an inhabltant ; and the effeet is that, in 
every suit betvveen eitizens of the United States, when the jurisdiction is 
founded upon any of the grounds mentloned in tliis section, other than the 
citizenship of the parties, it must be brought in the district of which the de- 
fendant is an inhabitant. * • * And it is established by the décisions of 
this court that, witliin the meaning of thls act, a corporation cannot be con- 
sidered a citizen, an inhabitant, or a résident of a state in which it ha s net 
been incorporated, and, consequently, that a corporation incorporated in a 
state of the Union cannot be compelled to answer to a civil suit, at law or in 
equity, in a Circuit Court of the United States held in another state, even if 
the corporation bas a usual place of business in that state. McOormick Co. 
V. Walthers, 134 U. S. 41, 43 [10 Sup. Ct 4S5, 33 L. Ed. 833]; Shaw v. 
Quincy Mining Co., 145 U. S. 444 [12 Sup. Ct. 935, 36 L. Ed. 768] ; Southern 
Pacific Co. V. Denton, 146 U. S. 202 [13 Sup. Ot. 44, 36 !.. Ed. 942]. ïhose 
cases, it is true, were of the class in which the jurisdiction is founded only upon 
the fact that the parties are eitizens or corporations of différent states. But 
the reasoning on which they proceeded is equally applicable to the other class, 
mentloned in the same section, of suits arising under the Constitution, laws, or 
treaties of the United States ; and the only différence is that, by the very 
terms of the statute, a suit of this class is to be brought in the district of 
which the défendant Is an inhabitant, and cannot, without the consent of the 
défendant, be brought in any other district, even in one of which the plaintlflf 
Is an inhabitant. » • * The suit cornes within the terms of that act, both 
as arising under a law of the United States, and as being between eitizens of 
différent states. In either aspect, by the provisions of the same act, the de- 
fendant cannot be compelled to answer in a district of which ueither the 
défendant nor the plaiutiff is an inhabitant." 

Thus it appears that the Keasbey Case is not on ail fours with the 
case at bar. None such were cited by counsel, nor hâve we been 
able to find an adjudication of the précise question hère considered. 

Treating the last clause of section 51 of the Judicial Code, which 
provides that, "where the jurisdiction is founded only on the fact 
that the action is between eitizens of différent states, suit shall be 
brought only in the district of the résidence oi either the plaintiff or 
the défendant," as a proviso to the next preceding clause, as we must 
under the Keasbey Case, supra, it would seem to make an exception 
to the class of cases which must be brought in the district whereof 
the défendant is an inhabitant. That exception is restricted to cases 
where the jurisdiction is founded only on the requisite diversity of 
citizenship. 

Congress had some purpose in using the word "only" in the last 
clause of said section 51. It is reasonably clear to my mind that it 
was to restrict bringing suits in the United States court to 
the district whereof the défendant was an inhabitant, with the one 
exception mentioned in the section. If this purpose is to be carried 
out, the word "only" in said last clause must be construed, as we 
thinis, synonymous with the word "alone" — that is, "of or by itself," 
"without anything more," "exclusive" ; and, so considered, it would 
seem that, when it is sought to found jurisdiction on diversity of 
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citizenship and also upon another jurisdictional fact, the case would 
not fall within the exception made in the last clause of said section. 

One of the causes of action alleged in this case is that the levée board 
has deprived the plaintiff of a right guaranteed to it by the Constitu- 
tion of the United States. This allégation would give a fédéral 
court jurisdiction, if the action were brought in the district whereof 
the défendant is an inhabitant, or in the district whereof the plaintiff 
is an inhabitant, with the consent of the défendant. 

The diversity of citizenship alleged is not a cause of action, but 
is the allégation on which it is sought to invoke the jurisdiction of the 
court, and thus to compel the levée board to answer in a district other 
than the one of which it is an inhabitant. Such a course, if permitted, 
would resuit in nullifying, or at least evading, the plain provisions of 
section 51 of the Judicial Code. Hence we think a fédéral court, in 
a State or district whereof a défendant is not an inhabitant, is without 
jurisdiction in a case wherein two grounds of jurisdiction are alleged, 
one of which is a diversity of citizenship, if the objection is season- 
ably made. 

It follows that the plea in abatement of the levée board, in so far 
as it is based upon the ground now under considération, is held to 
be sufficient, and the court is without jurisdiction. An order will be 
entered dismissing the case as to the levée board, with costs. 



N. W. HALSEY & CO. et al. v. MERRIOK, Bank Com'r, et aL 

WEIS FIBER CONTAINER CORP. v. SAMB. 

(District Court, E. D. Michigan. December 30, 1915.) 

Nos. 131, 132. 

1. Courts <g=3489 — Fédéral Courts — Jurisdiction. 

A fédéral court has jurisdiction of a suit to enjoln the enforcement of 
a State statute whicli is in violation of the fédéral Constitution. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 404, 1324-1330, 
1333-1341, 1372-1374 ; Dec. Dlg. <®=489.] 

2. Commerce <S=360 — Interstate Commerce — Interférence by State. 

The Michigan "Blue Sky Law" of 1915 (P. A. Mich. 1915, No. 46), which 
prohlbits the sale in the state of the stock or securities of any investment 
Company until it shall hâve obtained the approval of the State Securities 
Commission, which is authorized to maUe any examination it may see fit 
of the business and property of the company at the company's expense, 
and to withhold its approval if it flnds that the proposed plan of business 
of the company, or its proposed contracts, stock, bonds, or other securities, 
are fraudulent, or are of sucb a nature that thelr sale "would in the 
opinion of said commission work a fraud upon the purchaser," held vold, 
as imposing a direct burden upon Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 91-95; Dec. 
Dlg. <©=»60.] 

In Equity. Suits by N. W. Halsey & Co. and others and by the 
Weis Fiber Container Corporation against Frank W. Merrick, Bank 
Commissioner, John W. Haarer, Treasurer, and Grant Fellows, At- 

^ssFor otber cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexe! 
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toniey General, composing the Michîgan Securities Commission. On 
motions for preliminary injunction to enjoin enforcement of Michîgan 
Blue Sky Law of 1915. Motion granted. 

Beaumont, Smith & Harris, of Détroit, Mich., and Robert R. Reed, 
of New York City, for plaintiffs. 

Grant Fellows, Atty. Gen., of Lansing, Mich., for défendants. 

Before DENISON, Circuit Judge, and SESSIONS and TUTTLE, 
District Judges, pursuant to section 266 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1913, § 1243]). 

PER CURIAM. Two years ago, the same three judges now sitting 
considered the Michigan "Blue Sky Eaw" of 1913, and for the reasons 
stated in Alabama Co. v. Doyle (D. C.) 210 Fed. 173, held it invalid. 
No appeal was taken, but the Législature of 1915 passed the substi- 
tute law which is now before us (Act No. 46, P. A. 1915). By the two 
pending bills and the varions interventions, injunctions against the 
law's enforcement are sought by an issuing corporation and by cor- 
porate, partnership, and individual dealers, ail citizens of other states, 
and thus the law's validity is challenged by every kind of nonresident 
interest. 

[1] We do not doubt the jurisdiction of the court. See Ex parte 
Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. 
(N. S.) 932, 14 Ann. Cas. 764 ; Traux v. Raich, 239 U. S. 33, 36 Sup. 

Ct. 7, 60 L. Ed. ; Phœnix Co. v. Gcary, 239 U. S. 277, 36 Sup. 

Ct. 45, 60 L. Ed. ; Michigan v. Baird, 173 Mich. 655, 139 N. W. 

1030 ; Nolen v. Riechman (D. C. Tenn.) 225 Fed. 813. 

[2] It is not important to go over the same ground as before. Our 
conclusions then announced hâve been more or less completely ap- 
proved — in the Eighth Circuit, by Judges Smith, McPherson, and Pol- 
lock (Compton v. Allen [D. C] 216 Fed. 537); in the Fourth, by 
Judges Pritchard and Dayton, Judge Woods dissenting, but not on 
thèse points (Bracey v. Darst [D. C] 218 Fed. 482) ; and in the Eighth 
again, by Judges Sanborn, T. C. Munger, and Elliott (Sioux Falls 
Co. v. Caldwell, Attorney General of South Dakota, Nov. 18, 1915, 
without written opinion). 

The only question now open is whether the différences between the 
laws of 1913 and 1915 justify any différent resuit as to the latter. We 
think not, because we find no substantial changes in those respects which 
were held to be fatal. Some minor détails hâve been corrected, but 
the new law, like tlie old, impresses upon interstate commerce a bur- 
den which is direct and which is beyond the limits of the poHce power. 

The 1913 law suspended ail deals for 30 days, and then, lacking ac- 
tual objection, automatically withdrew légal objection. The new law 
forbids ail dealings until after affirmative approval by the Commis- 
sion. This approval would not, normally, be obtainable for several 
days, and it may be indefinitely withheld, without objection made or 
reason given, but at the mère convenience of the Commission. The 
change in the law has not diminished this burden, in directness or 
in weight 
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Under the 1913 act sales were to be forbidden, if the Commission 
finds that the plan of business is unfair, or that the securities (a) are 
fraudulent, (b) will, in ail probability, work a fraud upon the pur- 
chaser, or (c) will, in ail probability, resuit in loss to the purchaser. 
The 1915 act in terms seems to eliminate the tests of unfairness and 
of probable loss, but in fact provides for disapproval, if the Commis- 
sion finds : 

"That the proposed plan of business of said investment company, or that 
its proposed contracts, stocks, bonds or other securities are fraudulent, or 
are of such a nature that the sale of such contracts, stocks, bonds or other 
securities would. In the opinion of said Commission, work a fraud upon the 
purchaser." Section 9. 

Has there been any substantial change, or has the omission of the 
words "unfair" and "loss" left the statute unchanged in true intent and 
meaning? Obviously, the statute is not content to rest the Commis- 
sion's condemnation alone on the fraudulent character of plan or se- 
curities. They must also meet the additional test whether, "in the 
opinion of the Commission," the sale of the securities would "work 
a fraud upon the purchaser." To "work a fraud upon the purchaser" 
must be something différent from being "fraudulent"; and the clause 
would seem to be difficult of interprétation, save for the aid given 
by the history of the statute and by an additional section which first 
appears in the new law. This is section 8, copied in the margin.^ It 
provides in substance that the Commission may, by its own experts and 
physical examination, détermine the value of the property involved, 
and may prohibit the sale, umless ail securities in excess of the value 
so determined are surrendered to the Commission — ail of which plainly 

1 Sec. 8. The said Commission shall hâve power to demand from any In- 
vestment company seeklng to corne under the provisions of thls act any fur- 
ther Information other than such investment company Is required to furnish 
under the provisions of this act v?hich shall be necessary to the end that the 
Commission may be put in possession of ail facts and Information necessary 
to Quallfy it to properly pass upon ail questions that may corne before it. It 
may make or hâve made under its direction a detalled examination of such in- 
vestment company's property, business and affairs, which examination shall be 
at the expense of such investment company. It may cause an appralsal to be 
made, at the expense of said Investment company, of the property of said In- 
vestment company, includlng the value of patents, good will, promotion and 
tangible assets, and It may fis the amount of stocks, bonds and securities that 
shall be issued by any corporation, foreign or domestlc, In payment for prop- 
erty, patents, good wlU, promotion and intangible assets at the value it shall 
find the same to be worth and may require that such stocks, and securities so 
issued for such property, patents, good will, promotion and intangible assets 
shall be deposlted in escrow under such terms as said Commission may pre- 
scrlbe. And said Commission may wltbhold its llcense to sell such stocks, 
bonds and securities if such corporation has issued stocks, bonds and securi- 
ties in payment for property, patents, good will, promotion and intangible 
assets in excess of their value as found by said commission or If said stocks, 
bonds and securities are not deposlted in escrow aecordlng to the terms flxed 
by such Commission until such stocks, bonds and securities Issued lu payment 
for property, patents, good will, promotion and intangible assets in excess of 
the value so found by said Commission hâve been surrendered to such corpora- 
tion and canceled by it, and untll said stock has been deposlted In escrow un- 
der the terms prescrlbed by said Commission. 



808 22S FEDERAL REPORTER 

means that the Commission is, directly or indirectly, to fix the price at 
which securities may be sold. When this provision is read in connection 
with the gênerai rule of prohibition in section 9, it is clear enough that 
"in the opinion of said Commission work a fraud upon the purchaser" 
means "in the opinion of said Commission will in ail probability re- 
suit in loss to the purchaser," and no real change in the meaning has 
been accomplished. 

The burden of examination imposed by section 8 need only be 
noticed to be appreciated. There is no limit to either the time which 
may be consumed or the amount of expense which may be imposed ; 
and from the whole statute the conclusion that Interstate dealings 
in legitimate securities is forbidden, save at the practically unregulated 
discrétion of an administrative board, seems to us entirely clear. 
The fées to be paid, the delays imposed, and the large, often very 
large, expense involved in furnishing information and conducting ex- 
aminations, amount to a practical prohibition of ail small dealings, and 
they emphasize the directness and extent of the restrictions placed on 
ail Interstate commerce in thèse securities. 

Several serions objections to the validity of the law are urged in 
addition to those passed upon in our former opinion ; but it is unnec- 
essary to consider them. The preliminary injunctions prayed for 
should issue; but each complainant or intervener, before an injunction 
may be issued for bis benefit, niust give a bond to the state, conditioned 
that, in case the law should ultimately be held valid, he will pay al] 
fées and charges required by the act. The penalty and the detailed 
form of ail such bonds shall be as from time to time determined by 
the judge of this district. 



UNITED STATES v. BREYMANN et ai 

(District Court, D. Massachusetts. October 26, 1915.) 

No. 427. 

1. United States <®=567 — Contkactoes' Bonds — Liabilitt. 

A dredging contract with the United States required the contracter to 
dredge to a depth of 35 feet, entltled him to be paid for material dredged 
to a depth of 36 feet, provided that for material taken from below that 
depth he should not be paid, and specifled the manner of maldng déduc- 
tions for dredging below that depth, but did not forbid dredging below 
such depth. It expressly gave the United States the right to recover from 
the contractor In certain cases, but contained no such provision in regard 
to possible overpayments. Held, that neither overdredging nor a failure 
to repay payments made by mlstake for dredging done below a depth of 
36 feet constituted a breach of the contract, wlthin a bond conditioned for 
the performance by the contractor of ail covenants, conditions, and agree- 
ments agreed to be performed by him, and whlle the United States mlght 
hâve a claim agalnst the contractor in the nature of an action for money 
had and received, it had no cause of action on the bond. 

[Ed. Note. — For other cases, see United States, Cent Dig. § 50; Dec. 
Dig. <g=567.] 

2. United States <®=367 — Contractoe's Bonds — Liabilitt. 

Sums expended by the United States for inspection and supervision, 
after the time when by the terms of a contract the contractor was to hâve 

®=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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completed the work, were caused by the contractor's breach of the con- 
tract, and were recoverable on a bond conditioned for performance of the 
contract by the contracter. 

[Ed. Note. — For otber cases, see United States, Cent Dig. § 50; Dec. 
Dig. ©=567.] 

3. Bonds <g=>124 — Actions — Declakation — Requisites and Sufticienct. 

Kev. Laws Mass. c. 173, § 6, cl. 11, provldes relative to déclarations that 
the condition of a bond or other conditional obligation, contract, or grant 
declared on shall be set forth, that the breaches relied on sball be assignée, 
and that the performance of conditions précèdent to the right of the plain- 
tifC to ma intain his action shall be averred, or that his reason for non- 
perfoi-mance thereof shall be stated. Heldi that, in an action on a bond, 
the breaches relied upon should hâve been assigned and so separated that 
it would be possible to make a proper order upon a demurrer as to each. 

[Ed. Note.— For other cases, see Bonds, Cent Dig. §§ 98, 157-179 ; Dec. 
Dig. <g=5l24.] 

Action on bond by the United States against George H. Breymann 
and others. On demurrer to tiie déclaration. Demurrer sustained. 

Edward E. Blodgett, of Boston, Mass., for défendant Breymann. 
Charles F. Choate, Jr., of Boston, Mass., for défendants Shaw and 
Wilcox. 

MORTON, District Judge. [1] This is an action by the United 
States upon a bond made by the défendants to it, conditioned, so far 
as it is now material, to secure the performance by Breymann of "ail 
and singular the covenants, conditions and agreements in and by said 
contract agreed and covenanted by said George H. Breymann to be 
observed and performed according to the true intent and meaning of 
the said contract" The défendants hâve demurred, and the question 
is whether the déclaration states a cause of action on the bond. 

The contract referred to was for dredging in Boston Harbor; and 
the work under it extended over a period of seven years. Until one- 
half the work was completed, Breymann was paid each month for 
only 90 per cent, of the work done during the preceding month, the 
United States reserving 10 per cent, against the final completion of 
the contract. (Spécifications, clause 30.) After such completion, a 
final inspection and survey was made, and it was discovered, accord- 
ing to the allégations of the déclaration, that Breymann had over- 
dredged to a very large amount and — construing the déclaration ac- 
cording to the plaintiff's contention — had been paid for such over- 
dredging. By the terms of the contract overdredging was not to be 
paid for. The payments made to Breymann for it largely exceeded 
the amount reserved by the United States; and he was called upon to 
repay such a sum as, with the reserved amount, would equal the pay- 
ments which had been made to him for overdredging. Upon his re- 
fusai to do so, this action was brought upon the bond. 

As the obligation under the bond is, in substance, that Breymann 
should perform his contract, the plaintiff must establish that Brey- 
mann's refusai to refund overpayments was a breach of the contract. 

£=3For other cases see sam» topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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That the United States may hâve a claim against him in the nature of 
an action for money had and received to recover payments made by 
it under a mistake of f act is not sufficient to entitle it to maintain ac- 
tion upon the bond. There is no clause in the contract by which Brey- 
mann expressly agreed to repay overpayments, or to repay such sum, 
if any, as might be found due from him upon the final accounting un- 
der the contract, which, upon this point, says only : 

"Déductions for dredging to a depth in excess of tMrty-slx (36) feet except 
as provided in paragraph 38, will be made at the rate of 1.2 cubic yards as 
measured in scows for every cubic yard estimated in situ from survey after 
dredging." 

No fraud or misconduct on Breymann's part in obtaining overpay- 
ments is alleged. Indeed, it is not charged that Breymann knew he 
was receiving money to which he was not entitled, nor is it stated 
that, in order to obtain the payments, Breymann made any assertion 
or représentation that the material for which he was being paid had 
been taken from above the 36-foot line. 

The contentions on tire part of the United States are: (1) That 
Breymann had no right to go below 36 feet and broke the contract by 
doing so, that the overpayments were a natural resuit of that breach, 
and that the défendants, sureties on his bond, are therefore liable 
under it for tlie overpayments, as damages sustained by the United 
States through Breymann's breach of contract ; and (2) that the right 
of the United States to deduct for overdredging expressly given in the 
contract implies an actual agreement by the contractor to repay sums 
received by him for overdredging. 

Disregarding its provisions as to ledges, which do not figure in this 
controversy, the contract obliged Breymann to dredge to a depth of 

35 feet, entitled him to be paid for material dredged to a depth of 

36 feet, and provided that for material taken from below that depth 
he should not be paid. There is no clause forbidding Breymann from 
dredging below 36 feet ; and I do not think that any such prohibition 
can f airly be read into the contract. The overdredging did not, there- 
fore, constitute a breach of tlie contract, and the contention based upon 
that assumption fails. 

The contract itself was drawn by the United States ; it is exact and 
stringent in its provisions. It expressly gave the United States "the 
right to recover from the" contractor in certain events. (Contract, 
clause 4.) The absence of such a provision in référence to possible 
overpayments is not without significance. The plaintifif had inspectors 
on the work. (Spec. Cl. 49.) It could, before making payment, hâve 
determined whether there had been overdredging. It did not do so, 
supposing, no doubt, that the reserved sums would be sufficient to 
meet any déductions on that account. It is one thing to guarantee per- 
formance of a contract by a contractor; it is quite a différent tliing 
to guarantee that he will refund money paid to him by mistake, years 
after the receipt of such money and the completion of the work. I 
do not think that the right to deduct reserved in the contract can, 
as against sureties on the bond to secure performance of the contract, 
fairly be enlarged into an agreement by the contractor to repay. His 
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failure to do so did not, therefore, constitute a breach either of his 
contract or of the bond. 

[2] The déclaration also seeks to recover sums expended by the 
United States for inspection and supervision after the time when, 
by the terms of the contract, Breymann was to hâve completed the 
work. Such expenses were caused by the contractor's breach of the 
contract. So far as the déclaration seeks to recover them, the défend- 
ants concède that it is not demurrable. 

[3] The déclaration is informai, in that the alleged breaches of the 
bond are not assigned (Rev. Laws Mass. c. 173, § 6, cl. 11) ; and this in- 
formality is one of the grounds of demurrer. The breaches relied 
upon should be assigned and so separated that it will be possible to 
make a proper order upon the demurrer as to each. The présent or- 
der will therefore be : 

Demurrer sustained, with leave to the plaintifï to amend for the 
purpose of assigning breaches of the bond, and so separating the claims 
made in the déclaration that a proper order as to each can be made 
on the demurrer. 



WOLCOTT V. NATIONAL ELECTRIC SIGNALING 00. 

(District Court, D. Massachusetts. October 20, 1915.) 

No. 374. 

1. Injunction <S=3ll8 — Enjoinino Action at Law — Pleadinq. 

A contract was made between F. and W. on the one slde, and the 
Signaling Company on the other, whereby the company agreed to pay F. 
and W. $300,000 ont of profits and to do certain other specified things. 
F., alleging that he acted under W.'s consent, modified this contract by a 
subséquent agreement with the Signaling Company, under which the 
rights formerly secured to F. and W. ran to F. alone. F. brought suit 
on the modified contract. W. filed this Mil to enjoin prosecution of that 
suit, upon the ground that W. never consented to the modification of the 
contract. On motion to dismiss, held, that a cause of action was stated. 

[Ed. Note. — For other cases, see In junction. Cent. Dig. §§ 223-242 ; Dec. 
Dig. <S=>118.] 

2. INJUNCTION <S=2e EnJOINING PEOCEEDINGS AT LAW— JUEISDICTION. 

F. and W. were joint parties to a contract, and it had been held that any 
claim under the contract must be made by both jointly. As claimed by W., 
F., without W.'s consent, agreed to a modification of the contract, and 
without his consent brought an action at law on the modified contract, 
and W. sued to enjoin the further prosecution of such action by F. Beld 
that, as any claim under the original contract must be made jointly, 
anything which would defeat an action thereon by F. would defeat an 
action altogether, and a judgment in his favor on the modified contract 
would bar any action on the original contract, and W.'s rights were thua 
involved in the pending action, and hence W.'s pétition for an Injunction 
involved a settlement of rights between joint tenants or joint owners of 
property and was withln the jurisdiction of equity. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. §§ 24-49, 54-61 ; 
Dec. Dig. ©=>26.] 

In Equity. Suit by Darwin S. Wolcott against the National Electric 
Signaling Company, in which R. A. Fessenden intervened. On mo- 
tion to dismiss pétition for injunction. Motion denied. 

©=;aFor otb.er cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgesta & Indezea 
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William G. Thompson, of Boston, Mass., for plaintiff. 
Browne & Woodworth, of Boston, Mass., for intervener. 

MORTON, District Judge. The original bill of complaint in this 
case was brought by Wolcott to secure the appointment of receivers 
for the respondent; and receivers were duly appointed. Fessenden 
intervened and became a party to the suit. 

The présent questions arise on an intervening pétition by Wolcott 
which seeks to iîave Fessenden enjoined from further prosecuting an 
action at law brought by him in this court against the respondent 
Company, and from bringing any other action against said company 
based upon certain contracts with it in which Wolcott claims an in- 
terest; it also seeks to hâve the rights of the parties under said con- 
tracts determined. Fessenden has moved to dismiss the pétition upon 
grounds which amount to a gênerai demurrer for lack of equity and 
an assertion of lâches. 

The business transactions on which the pétition is based are the 
same as those involved in National Electric Signaling Co. v. Fessen- 
den, and hâve been fullv stated by the Court of Appeals in its opinion 
in that case. 207 Fed.'915, 125 C. C. A. 363. It is not necessary to 
restate them hère, and I shall only refer to those allégations in the 
pétition which seem to me significant on the questions raised by the 
motion. 

The pétition allèges, in substance, that Fessenden and Wolcott were 
jointly interested in a contract whereby the National Electric Signal- 
ing Company was to pay them $300,000 out of its first profits ; that 
subsequently Fessenden, without Wolcott's knowledge or consent, and 
without right to do so, attempted, by an agreement between him and 
certain persons, to surrender his and Wolcott's rights under said con- 
tract, and to substitute therefor certain other rights of less value, 
enforceable by himself alone; that without Wolcott's knowledge or 
consent Fessenden brought the action at law before referred to against 
the company on said modified contract; that Wolcott is not and can- 
not of right become a party to said suit ; that it is based ultimately on 
the contract to which Wolcott was a party, is unwarranted, and is 
injurions to Wolcott's interests; that Fessenden's allégations in that 
action that Wolcott consented to the modification of the original con- 
tract ^ are untrue ; that his further allégations that he is suing for the 
benefit of Wolcott as well as himself are unauthorized and untrue; 
that the only contract in which Fessenden and Wolcott and the com- 
pany are interested is that first above referred to ; that no action can 
be brought upon it without Wolcott's consent and participation; and 
that Fessenden has no right to prosecute an action on it, nor on 
the alleged modification of it, under the circumstances stated. 

The pétition also alleged that many différent suits are pending and 
others will be necessary to détermine the rights of the parties in the 
premises, and that multiplicity of actions will be avoided by this pro- 
ceeding. 

1 There was a contract before this one, but as to the présent questions it 
may be disregarded. 
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[1,2] On this motion the allégations in the pétition are to be taken 
as true. Fessenden's position, briefly stated, is that Wolcott assented 
to the abrogation of the original contract and the substitution therefor 
of the modified contract; that Fessenden is exercising a légal right 
in bringing action on the modified contract as he understands it to 
be; that he cannot recover without proving Wolcott's assent to the 
modified contract; that if he shall obtain judgment thereon Wolcott's 
rights will not be prejudiced, because it will still be open to Wolcott 
to sue the company upon the original contract, and his right to do so 
will not be affected or impaired by a judgment in Fessenden's favor 
in his pending action at law. In the brief for Fessenden on this mo- 
tion it is said : 

"If Wolcott subsequently sues to enforce rights under Exhibit B [the 
original coutract], and in that case Exhibit G [the modified contract], together 
wlth Fessenden's judgment is set up as a del^ense against hirn, that défense 
could be maintained only if Fessenden had authority froin Wolcott to make 
Exhibit C and to enforce it for his benefit. The issue of that authority must 
be tried out again as between Wolcott and the company, in order to establish 
this défense. Unless Fessenden's authority is shovvn, the défense would not 
be maintained. The chance that there might be inconsistent results in the 
two cases upon that issue is Immaterial. Such a situation always arlses 
when the same issue is tried at separate trials between several plaiutifts and 
one défendant. Conceivably there may be as many différent results as there 
are separate trials." 

The Court of Appeals expressly held, hovvever, that any claim un- 
der the original contract must be made by Fessenden and Wolcott 
jointly. 

"We are also of the opinion that the court erred in refusing a request for 
instruction that, as Wolcott was jointly interested in the sum of $300,000, any 
«lalm for enforcement could be made onlv by Wolcott and the plaintiffi jointly." 
Brown, J., 207 Fed. 922, 125 C. O. A. 363. 

If so, anything which would bar action thereon by Fessenden would 
suffice to defeat action on it altogether. A judgment in his favor in 
his pending suit upon the alleged modified contract would bar any 
subséquent action by him upon the original contract, and would there- 
fore operate to defeat ail action thereon. Cowley v. Patch, Executor, 
120 Mass. 137; Osborn v, Martha's Vineyard Ry. Co., 140 Mass. 549, 
5 N. E. 486; Spencer v. Dearth, 43 Vt. 98, 115. Wolcott's rights 
are thus involved in Fessenden's action at law. Fessenden's acts in 
attempting to modify the contract and in bringing suit are, upon the 
allégations of the pétition, breaches of his duty towards his joint 
promisee, Wolcott. The settlement of rights between joint tenants or 
joint owners of property is a familiar subject-matter of equity juris- 
diction. Such rights appear to me to be involved in this pétition. 

"When two or more persons hâve a common interest in a security, equity 
will not allow one to appropriate it exclusively to himself, or to impair its 
worth to the others. Community of interest involves mutual obligation." 
Strong, J., Jackson v. Ludeling, 21 Wall. 616, at 620, 22 L. Ed. 492. 

See Turner v. Sawyer, 150 U. S. 578, 586, 14 .Sup. Ct. 192, 37 L. 
Ed. 1189; Ballou v. Wood, 8 Cush. 48, 52; Roy v. Henderson, 132 
Ala. 175, 31 South. 457. 



814 228 FEDERAL EEPOETER 

It cannot be ruled as a matter of law that upon the allégations of 
the pétition the petitioner has been guilty o£ lâches. The other grounds 
alleged in the motion to dismiss seem to me not to be well founded, 
nor to require discussion. No objection is made by any party that the 
matters and issues involved are not properly presented by this inter- 
vening pétition. It is unnecessary to pass upon the other points urged 
in support of the pétition. 

Motion to dismiss denied. 



PROVIDENCE BLDG. CO. v. ATLANTIC NAT. BANK et aL 

(District Court, D. Khode Island. January 17, 1916.) 

Law Ko. 1232. 

1. Landloed and Tenant ®=>182 — Ee-entet — Covenants to Indemnift. 

A lease provlded that, upon a re-eutry by the lessor before the expira- 
tion of the term pursuant to provisions therefor, the lessee would indem- 
nify the lessor against ail loss of rent or other payments which it might 
incur by reason of such termination during the residue of the term. Held, 
that this contract was entlre and not apportionable, and where the prem- 
Ises had not been relet for the unexpired term at a lower rent the lessor 
could not recover for each nionth which had elapsed since the re-entry, 
as the lessor might relet at an advanced rent that would more than In- 
demnify him for any period during which the premises were unoccupied, 
and whether there would be any loss was merely a contingency. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dlg. §§ 
732-T35; Dec. Dig. <®=5l82.] 

2. Landloed and Tenant <S=182 — Re-entet by Lessob — Damages. 

Where a lease was terminated and the future term eut ofC by the lessor 
as authorized by the lease, damages caused by the premises remaining un- 
occupied could not be recovered as for an anticlpatory breach of the lease, 
or a breach of contract for the entire term of the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
732-735; Dec. Dig. <S=»182.] 

3. Courts i©=2!>4 — United States Couets — Jurisdiction — Actions tjndeb 

Banking Statutes. 

Where a suit against a national bank and its receiver upon the bank's 
covenant in a lease to indemnify the lessor from any loss of rent lu case 
of the lessor's re-entry was one to wind up the affairs of the bank, a 
fédéral court had jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 836; Dec Dig. 
<g==>294.] 

In Equity. Suit by the Providence Building Company against the 
Atlantic National Bank and another. On défendants' demurrers to 
the déclaration, and on plaintiff's motion to remand. Demurrers sus- 
tained, and motion denied. 

Edwards & Angell, of Providence, R. T., for plaintiff. 

Mumford, Huddy & Emerson, of Providence, R. I., for défendants. 

BROWN, District Judge. [ 1 ] Upon re-entry by the lessor before 
the expiration of the full term of the lease, pursuant to provisions for 

^=aFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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such entry, and upon termination of the lease by such entry, the lessor 
is entitled to the benefit of the following covenant: 

•'The lessee for itself and for Its successors and assigna covenants that In 
case of such termination it or they will indemnify the lessor and its assigns 
against ail loss of rent or other payments whlch it or they may incur by reasou 
of such termination during the residue of the term aforesaid. • • * " 

The plaintiff contends that this covenant must be construed as a 
promise to indemnify each month, and that the plaintiff has a right 
of action for each month which has elapsed since the termination of 
the lease up to the date of the writ. 

I am unable to give such construction to the covenant. The con- 
tract is to indemnify for loss of rent during the residue of the term. 
Whether there will be such loss is merely a contingency. The lessor 
may occupy the premises himself, or may relet at an advanced rent 
that will more than indemnify him for any period during which the 
premises were unoccupied. The contract is entire, and in its nature 
not apportionable. 

In Woodbury v. Sparrell Print, 187 Mass. 426, 73 N. E. 547, the 
court considered the following provision : 

"And, in case of such détermination, the lessee shall be liable to the lessor 
for ail loss and damage sustained by the lessors on account of the premises 
remaining unleased, or being let for the remainder of the term for a less 
rent than that herein reserved." 

The opinion by Knowlton, C. J., states: 

"The question is: When is the lessee to pay the sums referred to? The lia- 
bility is independent of the obligation under the covenant to pay the rent 
during the term of the lease. ^'o rent accrues after the lease is determined. 
The lessor has the premises, and presumably uses them or lets them to an- 
other tenant. They are liable, however, to remain unleased and unused for a 
time, but ordlnarily not for a very long time. The lessee agrées to pay for 
the loss that may corne from this liability. lie is to pay it once for ail. He 
does not agrée to pay it in Instalments. Much less does he agrée to pay rent 
as rent, according to the covenants, for the term previously ended by the 
lessor's entry. We can discover nothing to show that he is to make this 
payment until the premises cease to remain unleased. The liability rests upon 
the agreement contained in the lease, and as to this there is no breach of 
contract on the part of the lessee, until the time for payment arrives. 

"In this case the premises remained unleased until after the commence- 
ment of the suit, and the défendants had not then become liable for this loss. 
It foUows that the decree must be reversed, and the exceptions touching this 
subject be sustained." 

See, also, Tiffany, lyandlord and Tenant, pp. 1177, 1178. 

We may pass the inquiry whether, under the covenant in the case 
at bar, the lessor might, without express provision therefor, relet for 
the unexpired term of the lease, and if at a lower rent thus at once 
liquidate the amount of his loss, since each count in effect allèges that 
this has not been done. The term of the lease is 10 years, beginning 
January 1, 1912, and terminating December 31, 1921. It was ter- 
minated by entry in April, May, or December, 1913. 

Whether there will be any loss, and, if a loss, its amount, are in 
the nature of the thing too conjectural to permit a présent liquidation 
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of the liability. There is simply a contingency that there may be a 
claim. 

[2] The doctrine of anticipatory breach of contract bas, of course, 
no application to this covenant for indemnity ; nor is there hère any 
question of anticipatory breach of the lease, nor of damages for a 
breach of contract for the entire term of the lease ; for the lease was 
terminated and the future term eut off by the lessor; See Wm. Filene 
Sons Co. V. Chas. F. Weed at al., Receivers (C. C. A. Ist Circuit, 
December 9, 1915) 230 Fed. 31, C. C. A. . 

It is évident that the déclaration states no cause of action for a 
breach of the covenant of indemnity. On the contrary, it appears 
both that it is uncertain that there will be such liability, and that, if 
liability shall arise in the future, its amount is now wholly conjectural. 

The important question in the case seems to be whether the déclara- 
tion States a cause of action under the covenant for indemnity against 
either the bank or the receiver. I am of the opinion that no count 
States a cause of, action against either upon this covenant. I am also 
of the opinion that each and every count in the déclaration is de- 
murrable so far as it is based upon the covenant for indemnity. 

As the date of termination of the lease is alleged differently in dif- 
férent counts, it may be that the plaintiff bas a cause of action for 
rent due before the termination of the lease. It is obvions, however, 
that the case should not go to trial upon the présent déclaration. 

The demurrers are sustained as to each count so far as the count 
is based upon the covenant for indemnity, but with liberty to the plain- 
tiff to amend his déclaration by filing, within 10 days, proper counts 
for rent due before the date of cancellation of the lease. 

On Plaintifï's Motion to Remand. 

[3] Under the décisions in International Trust Co. v. Weeks, 203 
U. S. 364, 27 ,Sup. Ct. 69, 51 L. Ed. 224, Id. (C. C.) 116 Fed. 898, 
and Weeks v. International Trust Co., 125 Fed. 370, 60 C. C. A. 236, 
this court seems to bave jurisdiction on the ground that the suit is 
one to wind up the aflfairs of the bank. 

Motion to remand denied. 



WATNE OOUNTY SECURITIES 00. v. HTJGHITT et aL 

(District Court, N. D. Illinois, B. D. May 1, 1915.) 

No. 206. 

1. JUDGifENT <S=j570 RES JTJDICATA JUDGMENTS OPERATIVE AS BAR — DlS- 

MIS8AL. 

The dismissal of an action for want of jurisdiction was not res judicata 
of anything, and left tlie parties as if no suit liad ever been brought. 

[Ed. Note.— For otlier cases, see Judgment, Cent Dig. §§ 1028-1034, 
1036-1040, 1042-1045, 1165 ; Dec. Dig. (©=570.] 

2. ESTOPPEL ®=368 — Jtjdicial Peoceedings — Défenses Inconsistent with 

Previous Position. 

In an action on a foreign judgment and on the original cause of action, 
défendants' motion to strike out ail évidence as to tbe original cause of 

®=3For otHer casea see same toplc & KEY-NUMBER in ail Key-Numbered Dlgesta & Indexas 
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action, on the ground that such cause of action was merged in the judg- 
ment, did not preclude défendants from sbowing that the judgment was 
Invalid. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 165-169; Dec. 
Dig. <S=>68.] 

3. Estoppel ®=368 — Enjoininq Défenses at Law — Estoppel. 

In an action on a forelgn judgment and on the original cause of action, 
the évidence in support of the original cause of action was strlcken on 
défendants' motion, on the ground that such cause of action was merged in 
the judgment, and the action was then dlsmissed for want of jurlsdlction. 
Held, that in a suit for an injunction défendants could not be enjoined 
from challenging the validlty of the judgment In an action thereafter to 
be brought thereon on the ground that they had elected to afflrm the validl- 
ty of such judgment, there being no élément of estoppel, as they forced 
no cause of action on plaintlff, but nierely asked for a ruling of tiie court 
on the légal effect of plaintifC's own conduct 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 165-169; Dec. 
Dig. <S=>68.] 

In Equity. Suit by the Wayne Cotinty Securities Company against 
Marvin Hughitt, Jr., and others, partners, doing business as the 
Chicago Car Lumber Company. Bill dismissed, and case transferred 
on motion to the law side of the court. 

Otto Gresham, Jennings & Fifer, and Orpheus A. Harding, ail of 
Chicago, 111., for plaintiff. 

Harry A. Biossat, of Chicago, 111., for défendants. 

CARPENTER, District Judge. Bill filed for an injunction. The 
record shows that the plaintifï recovered a judgment in the circuit 
court of Edmondson county, Ky., at the March term, 1912, for $11,- 
722.08. On December 7, 1912, the plaintiff brought action in the 
municipal court of Chicago against the défendants. In that cause the 
plaintiff, as it had a right to do, declared and counted both upon the 
original cause of action and upon the Kentucky judgment. The 
défendants, without challenging tlie jurisdiction of the municipal court, 
or joinder of tlie causes of action, joined issue thereon by filing an 
affidavit of merits, denying, among other things, the performance of 
the original contract with the plaintiff, and claiming that the Kentucky 
judgment was invalid because of improper service. 

Afterwards, on October 18, 1915, the case was called for trial in 
the municipal court without a jury. Considérable oral and written tes- 
timony was adduced on behalf of the plaintiff tending to prove merits 
under the original contract with the défendants, upon which the judg- 
ment was secured in Kentucky. After the plaintiff had concluded 
its évidence on the merits, it introduced a transcript of the Kentucky 
judgment, and oral testimony tending to show its validity. Ail the 
évidence on plaintiff's part having been heard, except the examination 
of the défendants, as allowed under the Municipal Court Act (Hurd's 
Rev. St. 1913, c. 37), the défendants moved the court to strike out ail the 
évidence offered on the merits of the original cause of action on the 

(g=5For other casea eee same topio & KEY-NUMBBR In ail Key-Numbered Digeats & Indexes 
228 F.— 52 
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ground Ihat the same was merged in the Kentucky judgment, as evi- 
denced by the transcript which had been introduced. The court did so, 
and thereupon the défendants moved the court to dismiss the suit for 
want of jurisdiction, which was donc. 

Plaintifï hère claims that the défendants, by their conduct in the 
municipal court, hâve elected to and did affirm the validitv of the 
Kentucky judgment, and that in good conscience and equity they ought 
to be enjoined from challenging that position in some appropriate 
action hereafter to be brought. In the opinion of tlie court there are 
two reasons why the contention of the plaintifï hère must fail : 

[1] First. Because, the municipal court having dismissed the cause 
of action for want of jurisdiction, the parties are as if no suit had 
ever been brought. It is not res adjudicata of anything. 

[2,3] Second. The plaintifï took its own course in modeling its 
pleadings in the municipal court. No motion was made by the défend- 
ants to force the plaintifï to elect on which cause of action it would 
proceed. When the plaintifï had fînished its proof, the défendants 
moved to strike out the évidence on the merits as inconsistent with the 
existence of a valid judgment. That motion prevailed. The défend- 
ants, then, were not precluded from proceeding with their défense 
and showing that the judgment was in fact an invalid judgment. In 
other words, after ail the testimony was in, the plaintifï was forced, 
by its original action, to elect in what manner it would proceed. It 
could, at the time the motion to strike was made, hâve withdrawn its 
évidence as to the judgment, had it seen fit; but clearly the défendants 
did not deprive themselves of making their défense on the judgment 
by moving to strike out ail évidence on the merits. The introduction 
in évidence of the judgment on the part of the plaintiff indicated an 
élection to proceed on the basis of the judgment. 

Much reliance is placed by the plaintiflf upon the case of Davis v. 
Wakelee, 156 U. S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578. That case 
is very différent from the one now under considération. There the 
party enjoined was forced to give up a motion to prevent the discharge 
of the bankrupt, by the insistence of the bankrupt that certain judg- 
ments recovered in California were valid judgments. The bankrupt 
secured his discharge, and afterwards, when an attempt was made 
to enforce the judgments (they being of the kind that were not dis- 
charged in bankruptcy) the défendant attempted to show them 
invalid, but the court held that it was inéquitable for such a 
défense to prevail. In the présent case there is no élément of estop- 
pel. The municipal court, in passing on défendants' motion, merely 
determined that the plaintifï by its own action had elected to proceed 
on the judgment, because it is well known that in such cases the con- 
tract relation is merged in the judgment. The défendants did not 
force the cause of action on the plaintifï; they asked for a ruling 
of the court on the légal efifect of the plaintifï's own conduct, which 
certainly does not involve any élément of estoppel. Moreover, as was 
stated at the outset, the municipal court having held that it was with- 
out jurisdiction to enter tain a suit upon a foreign judgment, the cause 
was dismissed without préjudice, and the plaintifï may still bring its 
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action in a proper forum, and the défendants may still make any 
proper défense. 

The bill will be dismissed for want of equity, at the plaintiff's costs. 

Note. — On a subséquent day the plaintifC moved to transfer its case to the 
law side of the court, which was allowed. 



In re HASKELL. 

(District Court, D. Massachusetts. August 5, 1915.) 

No. 16996. 

1. Pabent and Child <S=6 — Eight to Child's Services and Babninos — Evi- 

dence. 

The presumption is that a father is entitled to the virages of a minor 
child, but the presumption is easily overcome by évidence that the child 
has been emancipated or given the earnings in question. 

[Ed. Note. — For other cases, see Parent and Child, Cent. Dig. §§ 77-85 ; 
Dec. Dig. ®=j6.] 

2. Bankeuptoy <S=331 — Proofs or Claims — Persons by Whom Made. 

Proof of a claim against a bankrupt estate for labor performed by a 
minor was properly made by the minor's father, where there vyas no évi- 
dence that the minor had been emancipated or given the earnings in 
question. 

[Ed. Note. — For other cases, see lîankruptcy, Cent. Dig. § 520; Dec. 
Dig. <S=>S31.] 

3. Bankbuptct <S=>328 — Pboofs of Claims — Time fob Filinq — Correction. 

Where a claim against a bankrupt estate was seasonably delivered to 
the référée, but lacked a statement of the officiai character of the offlcer 
signing the jurât, and the référée therefore returned it to the creditor's 
attorney for correction, and it was not redelivered to the référée for about 
two years, the claim was properly allowed, as it was sufficient as original- 
ly filed to form the foundation for a good proof of claim by perfecting 
amendments, and the référée had no right to refuse to receive and file it 
when flrst tendered. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518 ; Dec. Dig. 
®=3328.] 

4. Bankbuptct <g=>330 — Peoofs of Claims — Sufficiency. 

Where the proof of a claim against a bankrupt estate on a judgment 
for labor performed incorporated a copy of the judgment, whlch showed 
ail facts necessary to ascertaln the true character of the claim, and 
also made a statement as to the date of the services, it was largely for 
the référée to détermine what further particularity of détails should be 
required; and where neither the trustée nor other creditors were mis- 
led or hindered by lack of information as to the précise nature of the 
claim, the référée did not exceed his powers in treating the proof as 
adéquate, though it was claimed that it was not properly itemized. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 517, 519, 521 ; 
Dec. Dig. <g=3330.] 

5. Bankruptcy <S=5348 — Peioeity of Claims — Effect of Judgment. 

The priority given a claim for wages earned within three months by 
Bankr. Act July 1, 1898, c. 541, § 64, 30 Stat. 563 (Comp. St. 1913, § 9648), 
is not lost by redueing the claim to judgment before the institution of 
bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 536; Dec. Dig. 
<S=>348.] 

(Ê=For other cases see same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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In Bankruptcy. In the matter of Elbert L. Haskell, bankrupt. On 
review of orders of the référée. Orders affirmed. 

Edward Ellis, of Bourne, Mass., for creditor. 
Charles F. M. FuUer, of Boston, Mass., pro se. 



MORTON, District Judge. The questions presented by the trustee's 
pétition for review concern orders of Mr. Référée Stetson allowing 
two clainis for wages. The proofs were made by Emory P. Gibbs, 
who claims payment for labor performed by his minor son, Wilham 
C. Gibbs. The first claim for $120.94 was reduced to judgment against 
the bankrupt before tlie filing of the bankruptcy pétition; the second 
claim, for $18, is on an open account. 

[1,2] The trustée objects to both claims upon tlie ground that the 
proof should hâve been made by the son and not by his father. The 
presumption is that a father is entitled to the wages of his minor child. 
It is easily overcome by évidence tliat the child had been emancipatcd 
or had been given the earnings in question. There was, however, no 
such évidence in this case, nor any controversy between the father and 
the son. It seems to me that the proof was correctly made in the 
father's name. As this was the only objection to the smaller claim, 
the allowance thereof is affirmed. 

As to the larger claim, the trustée further objects: (1) That it was 
not seasonably filed ; (2) that it was not properly itemized ; and (3) that 
the claim for wages had been merged in the judgment and was not 
entitled to priority. 

[3] As to (1): The claim was seasonably delivered to the référée. 
At that time it lacked the statement of the officiai character of the 
officer signing the jurât. The référée returned it to the creditor's at- 
torney for correction in that respect. It was not redelivered to the 
référée for about two years, nor until long after the time for fiHng 
claims had expired. The return of the proof by the référée was not 
requested by the creditor ; it was done on the ref eree's own motion in 
order to assist the creditor in making the necessary correction. In 
this the case difïers essentially from In re Thompson's Sons (D. C.) 
123 Fed. 174, 10 Am. Bankr. Rep. 581, where the proof was "with- 
drawn" by the creditor. The proof as originally filed was sufficient 
to form the foundation for a good proof by perfecting amendments. 
In re Mertens, 147 Fed. 177. 77 C. C. A. 473, 16 Am. Bankr. Rep. 825 
(C. C. A. N, Y.); In re Roeber, 127 Fed. 122, 62 C. C. A. 122 (C. C. 
A. N. Y.). The référée had no right to refuse to receive and file it 
when first tendered ; and I do not understand that he intended to do 
so. He has marked the claim filed as of the later date, after the year 
had expired; but he reports that the claim was seasonably presented 
and was returned by him "for correction." It is not found that the 
creditor intended to abandon the claim. The referee's filing record 
seems to me erroneous. The claim should appear to hâve been filed 
on the date when first presented. 

[4] As to (2): The proof incorporâtes a copy of the judgment, 
which shows ail facts necessary to ascertain the true character of the 
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claim, and also makes a statement as to the date of the services. It 
was sufficient in form to be acted upon. Beyond that, it was largely 
for the référée to détermine what particularity of détails should be 
required. Neither the trustée nor other creditors seem to hâve been 
misled or hindered by lack of information as to the précise nature of 
the claim. The référée considered the proof adéquate for the purpose 
in hand, and in so treating it I do not think that he exceeded his pow- 
ers. 

[5] As to (3): Whether the priority given to claims for wages by 
section 64 of the Bankruptcy Act is lost by taking judgment on the 
claim before the institution of bankruptcy proceedings is still unsettled. 
The onlv décision upon the point which bas corne to my notice, In re 
Anson, 'lOl Fed. 698, 4 Am. Bankr. Rep. 231 (Dist. Ct. Cal), holds 
that priority is not lost. The tendency is also to hold, under section 17 
of the act, that "liabilities for obtaining property by false pretenses" 
are not discharged, although reduced to judgment, and that the bank- 
ruptcy court vvill look behind the judgment and détermine on what it 
was founded. Mackel v. Rochester (D. C.) 135 Fed. 904, 14 Am. 
Bankr. Rep. 429: Thompson v. Judy, 169 Fed. 553, 95 C. C. A. 51, 
22 Am. Bankr. Rep. 154; Packer v. Whittier (law of 1867) 91 Fed. 511, 
33 C. C. A. 658, 1 Am. Bankr. Rep. 621 (C. C. A. Mass.). This is also 
done, under somewhat broader wording in the act, as to judgments 
for breach of fiduciary obligations. Knott v. Putnam, 107 Fed. 907 
(D. Ct. Vt.). Priority is not lost by assignment of the claim (Woodliff 
& Co. v. Bush, 204 U. S. 186, 27 Sup. Ct. 178, 51 L. Ed. 436), nor in 
Massachusetts by taking a note for it (In re Worcester Co., 102 Fed. 
808, 42 C. C. A. 637 [C. C. A., Mass.] ; Remington on Bankruptcy 
[2d Ed.] §,§ 2135, 2182). The principle being established that a judg- 
ment is not an impénétrable curtain, but that the court may in certain 
cases look at what is behind it, the weightier considérations seem to me 
to favor doing so as to the judgment hère in question. There is no 
déniai that it was obtained for wages earned within three months be- 
fore bankruptcy. It follows that this objection also fails. 

The orders of the référée allowing the claims are affirmed. 



FEISTEB V. HULICK. 

(District Court, B. D. Pennsylvania. January 19, 1916.) 

No. 3824. 

L Removal of Causes <S=>112 — Pboceedings Afteb Removal — Waiveb op 
Objections. 

While it would seem tliat a pétition for removal of a cause from a state 
to a fédéral court might be deemed an admission of service of process, or 
a walver of such a défense, it is settled that sucli is not the case, and 
that défendant may ralse any question which mlght hâve been ralsed, 
had the wrlt issued from the court to which the cause is removed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. § 238 ; 
Dec. Dig. <S=112.] 

@:=3For other cases see same topic & KEY-NUMBER In aU Key-Numbered Dlgests & Indexes 
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2. Removal of Causes ®=»114 — Peoceedings Aiteb Removal — Effect <w 

Proceedings Befoeb Removal. 

The right to immunlty from the service of process In a cause removed 
from a state to a fédéral court must be determined Independently of aniv^ 
View wMch the state court mlght entertain. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 
241-244; Dec. Dig. <S=P3ll4.] 

3. Process <S=3ll8 — Immunities — Attendance at Court. 

A nonresident of the city of Philadelphia was arrested In that city and 
held to answer before a coroner's jury of inqucst, by which he was dis- 
charged. As he left the building in which the inquest was held, he was 
served wlth a summons in a civil case. Held, that the circumstances 
were such as to render him immune from service, and the service should 
be set aside. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 146; Dec. Dig. 

<S=118.] 

At Law. Trespass by Mary R. Feister against George C. Hulick. 
On rule to set aside service of summons. Ruie made absolute. 

A. W. Sanson, of Philadelphia, Pa., for plaintiff. 
W. Heyward Myers, Jr., and Morgan, Lewis & Bockius, ail of Phila- 
delphia, Pa., for défendant. 

DICKINSON, District Judge. An outline statement of the facts 
necessary to an understanding of the questions involved in the case 
as presented under the présent rule is this. The défendant, who is 
a nonresident of the city of Philadelphia, was tlie driver of an auto- 
mobile which struck and killed the husband of the plaintiff. The de- 
fendant was arrested and held to answer before a coroner's jury of 
inquest. He attended the inquest and was discharged. After he had 
left the building in which the inquest was held he was served with a 
summons in the présent case, which had issued eut of one of the courts 
of common pleas in and for the county of Philadelphia. The cause 
being within the removal acts of Congress was duly removed into this 
court. The rule to set aside the service was hère entered. The prac- 
tical condition which confronts us is this : Each of the parties, as is 
to be expected, seeks to secure the advantage of having the cause tried 
within his home jurisdiction, and to avoid the inconveniences at least, 
and the possible disadvantages, of having it tried in what is to him a 
foreign jurisdiction. The question is therefore to be determined as 
one of strict right. 

It is clear that a court issuing a writ cannot try the cause unless it 
has jurisdiction of the person of the défendant. As the process was 
served upon the défendant within the territorial limits of such juris- 
diction, the court has jurisdiction of the person of the défendant un- 
less his présence within the county was under circumstances which 
made him immune from the service of process. The défendant asserts 
this latter conclusion to foUow the facts. Immunity from arrest, or 
service of process, does not, in cases of this kind, flow from any priv- 
ilège of the défendant. It is the conséquence of the application of 
a légal principle, the benefit of which a particular défendant happens 
to get. The principle is founded upon a policy of the law and the 

©^jFor other cases see same topjo & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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récognition of a légal doctrine. It is part of the policy oî the courts 
to brook no interférence with their efforts to administer justice. It 
is the policy of the law that each court shall render to every other 
court the at least négative aid of not interfering with its administra- 
tion of justice. Out of the enforcement of this policy has sprung the 
doctrine of comity. No court will direct its process to be served upon 
litigants before another court where it would protect its own litigants 
from a like service. Every court will aid every other court by per- 
mitting attendance upon one free from the danger of service of pro- 
cess by another. AU courts recognize this principle of immunity in- 
volved. They do not, however, give it the same application. Some ap- 
ply it under circumstances where others do not. Out of this arises 
a secondary question. 

We hâve, therefore, in this case three questions. One is whether 
the service hère was permissible under the principle as applied by the 
courts of the United States. The second is whether the service would 
be held to be a good service by the courts of Pennsylvania. The third 
is : If the service would be upheld by the court issuing the writ, will 
this court set it aside after removal proceedings? 

[ 1 ] The motive behind the constitutional provision giving the courts 
of the United States jurisdiction of controversies between citizens of 
différent states and removing such controversies from the state courts 
is to assure a trial free from any local préjudices which may possibly 
exist. It would therefore seem out of place to remove a cause for the 
purpose of assuring a fair trial and then dfeny the right of trial. The 
causes which may be removed are causes which might hâve been tried 
in the state court. This assumes the cause to be a pending one. If 
there has been no service of process, the cause is not pending in the 
trial sensé. The pétition for removal might therefore be deemed an 
admission of service or a waiver of such a défense. The point, how- 
ever, has been fîatly ruled, and such a question is not now an open 
one. The défendant may rai se any question which might hâve been 
raised, had the writ issued from that court to which the cause has 
been removed. Wabash v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 
41 h. Ed. 431. 

[2, 3] It follows from tliis that the question of service must be de- 
termined independently of any view which the state court may enter- 
tain. This résolves the whole question into the one of whether the 
courts of the United States will uphold a service made under the cir- 
cumstances of this case. We feel constrained under the authority of 
the following cases to hold that the service as made should be set 
aside, and as no question of a gênerai appearance is raised, and the 
principle, as applied in the courts of the United States, is seemingly 
admitted, the rule to set aside the service is made absolute. Dwelle 
V. Allen (D. C.) 193 Ped. 546 ; Kauiifman v. Kennedy (C. C.) 25 Eed. 
785; Stratton v. Hughes (D. C.) 211 Fed. 557; Roschynialski v. Haie 
(D. C.) 201 Fed. 1017; Kauffman v. Garner (C. C.) 173 Fed. 550; 
Skinner v. Waite (C. C.) 155 Fed. 828; Haie v. Wharton (C. C.) 73 
Fed. 740. _ 

The . distinction recognized in Pennsylvania and in some of the 
other state jurisdictions, under which service of process upon persons 
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in custody upon criminal charges is uplield, is repudiated by the courts 
of the United States. It would seem to hâve a basis which they do 
net allow. Cases in which attendance is absolutely compulsory, as 
in arrest cases, can well be said to be outside of the reasons for grant- 
ing imraunity. The rule in the United States courts is, however, too 
fîrmly estabHshed to be disregarded, and the cases cited dispose of the 
questions raised. 



FEISTBR V. MILLS. 
(District Court, E. D. Pennsylvania. January 19, 1916.) 

No. .■Î826. 

At Law. Trespass by Mary R. Feister against J. W. Mills. On rule to 
set aside service of wrlt of summons. Rule made absolute. 

A. W. Sanson, of Pliiladelphla, Pa., for plaintiff. 

W. Heyward Myers, Jr., and Morgan, Lewis & BocUius, ail of Philadelphla, 
Pa., for défendant 

DICKINSON, District Judge. The question involved in thls case is di»- 
cussed and ruled in the case of Feister v. Hulick (D. C.) 22S Fed. 821. 
The rule is made absolute. 



TRANA et ux. V. CHICAGO, M. & P. S. RY. 00. et aL 

MARSTON V. S^yME. 

(District Court, W. D. Washington, N. D. December, 1915.) 

Nos. 308T, 3088. 

1. Removal of Causes <S=>61 — Deteeminatiow of Rioht of Removal. 

In determining whether a suit is removable to a fédéral court, the 
cause of action is the subject of the controversy, and is whatever plain- 
tiff déclares it to be in his complaint ; but where fraudaient joinder is 
charged, and issue is taken upon the charge made in the pétition, the Is- 
sues thus raised form the basis for determining the removability of the 
suit. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 115; 
Dec. Dig. ©=361.] 

2. Removal of Causes <S=3l07 — Détermination of Right of Removal. 

When, in a suit sought to be removed to a fédéral court, fraudulent 
joinder of défendants) is charged, and issue is taken upon the charge 
made in the pétition, the issue must be determined by the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 231 ; Dec. Dig. <S=>107.1 

3. Removal of Causes ®=540 — Sepaeable Conteoveesies — Joint ok Seveb- 

al Causes of Action. 

Rem. & Bal. Code Wash. § 266, provides that plaintiff may unité sever- 
al causes of action when they ail arise out of contract, express or implied, 
or Injuries, wlth or witbout force, to the person, etc. Rev. St. I 914 
(Comp. .St, 1913, § 1537), provides that the practice, pleadings, and forma 
and modes of proceedlng in civil causes shall eonform as near as may 
be to the practice, etc., in the state courts. In an action against a Wash- 
ington railroad corporation for the death of a person to whom such cor- 
poration sustained no contractual relation, plaintiff joined as défendant 

igsaFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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a foreign corporation, wblch, more than six months after the death, as 
part of a transfer of the Washington corporation's properties to the for- 
eign corporation, assumed and agreed to pay ail existiag valid claims 
and demanda against the Washington corporation. Held, that the liabil- 
ity of the foreign corporation was ex contractu, while the liability of the 
domestic corporation, if any, was ex delicto, and the liability of the two 
corporations did not raise out of the same transaction, and the two caus- 
es of action therefore could not be joined. 

[Ed. Note. — B'or other cases, see Kemoval of Causes, Cent. Dig. §§ 95-99 ; 
Dec. Dig. <®=49.] 

At Law. Two actions, by T. C. Trana and wife and by W. D. 
Marston, as administrator of Alice Jessie Marston, deceased, against 
the Chicago, Milwaukee & Puget Sound Railway Company and an- 
other. On pétition for rehearing of motion to remand. Motion to re- 
mand denied. 

Arthur E. Griffin, Arthur R. Griffin, and William W. Montgomery, 
ail of Seattle, Wash., for plaintiiïs. 

George W. Korte and C. H. Hanford, both of Seattle, Wash., for 
défendant. 

NETERER, District Judge. The issues presented in thèse cases 
on the motion to remand to the state court rest upon the same facts. 
The plaintiff in each case has elected to sue the défendant jointly for 
a tort resulting in in jury and death. Upon the face of the complaint, 
which was the only pleading on file at the time the pétition for re- 
moval was filed, there is no separable controversy, and the causes 
not removable upon that ground, under C, B. & Q. Ry. Co. v. Wil- 
lard, 200 U. S. 413, 31 Sup. Ct. 460, 55 L. Ed. 521, and Bradshaw 
V. Bowden (D. C.) 226 Fed. 323. The Washington corporation did 
not appear in the state court. The Chicago, Milwaukee & St. Paul 
Railway Company, in ils pétition for removal, allèges fraudulent join- 
der in this: That it neither owned any part of the Unes nor had con- 
trol of any of the employés, and had no connection whatever with 
the road, and that such fact was known to the plaintiff. The plain- 
tiff, replying to this pétition in its motion to remand, contends there 
is no fraudulent joinder, and supports this by affidavit in which référ- 
ence is made to a transfer by deed by the défendant Chicago, Mil- 
waukee & Puget Sound Railway Company to the Chicago, Milwaukee 
& St. Paul Railway Company of its properties, including the right of 
way in question, and that in this conveyance, and as a part of the 
considération of it, the Chicago, Milwaukee & St. Paul Railway Com- 
pany agreed to pay ail existing valid claims and demands against the 
local road. An order to remand was directed. A pétition for re- 
hearing has been presented, in which it is strongly urged that the 
liability of the petitioner is contractual, while the complaint is predi- 
cated upon tort, and that the two cannot be joined. 

[1,2] The cause of action is the subject of the controversy, and 
that is whatever the plaintiff déclares it to be in his complaint and 
is the basis for order of removal. But where it is charged in the péti- 
tion for removal that persons are fraudulently joined as parties de- 
fendant for the purpose of denying to the petitioner the right of re- 
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moval to the fédéral forum, and issue is taken upon this charge, the 
issue thus raised forms the basis which détermines the forum in which 
the cause should be tried. If no issue is taken of the charge made, then 
the allégations stand as confessed. Bradshaw v. Bowden et al., supra. 
If issue is taken, then that issue must be determined by this court. 
[3] The petitioner, replying to the affidavit of the plaintiff with 
relation to the assumpdon of ail existing valid claims and demands 
against the local road, sets out a complète copy of tlie transfer, in 
which appears the following: 

"The party of tlie second part [petitioner] hereby furtlier covenants and 
agrées, by its proper officers liereuuto duly autliorized, to exécute and cause 
to be recorded an indenture witla tlie trustées of such indenture of mortgage 
and deed of trust, satisfactory to said trustées, wliereby the party of the 
second part shall etïectually assume the due and punctual payment of the 
principal of and interest upon said bonds, and the performance of ail of the 
covenants and conditions of said Indenture of mortgage and deed of trust. 
The party of the second part hereby assumes and agrées to pay ail other ex- 
isting valid claims and demands against the party of the first part, by whom- 
soever held, exeept claims and demands incurred for and on account of any 
of the purposes specifled in said indenture of mortgage and deed of trust for 
which bonds may be issued, certified, and delivered thereunder, and exeept 
such claims and demands as the party of the second part now bas or may 
hereafter hâve against the party of the first part on account of money loaned 
or advanced or hereafter loaned or advanced by the party of the second part 
to the party of the first part and by it used or expended for or on account of 
any of the purposes specifled in said indenture of mortgage and deed of trust 
for which bonds may be issued, certified, and delivered hereunder ; the party 
of the second part hereby reserving the right to be reimbursed in bonds is- 
sued or to be issued under such indenture of mortgage and deed of trust for 
the amounts so advanced and exp«nded." 

A careful analysis of the issue which has been raised leads to the 
conclusion that the direction to remand was erroneous. The conten- 
tion of the plaintiffs that the several causes of action arise out of 
the same transaction and may be united, Harding v. Ostrander Tim- 
ber Co., 64 Wash. 224, 116 Pac. 635, cannot be sustained. While 
the complaint discloses but one cause of action, a joint tort, the proofs 
taken upon the issue raised by tlie pétition for removal, charging 
fraudulent joinder, show that the charge against the local défendant 
is for injury occasioned on July 10, 1912, causing death, and the lia- 
bility, if any, of the petitioning défendant because of assumption of 
"valid claims" against the local défendant is because of the provisions 
of the deed of transfer, excerpts of which are set out, which deed is 
dated December 24, 1912, more than six months after the liability, 
if any, from the local défendant to the plaintiff, had been created, 
and liiere is no contractual relation, implied or otherwise, shown to 
hâve existed between the local défendant and deceased. Clearly, the 
liability of the nonresident petitioning défendant, if any, did not arise 
out of the same transaction as the alleged liability of the local défend- 
ant, and the cause of action against the local défendant, if any, is 
ex delicto, whereas the liability, if any, of the foreign petitioning de- 
fendant is ex contractu. That being so, under the Washington stat- 
ute (section 296, Rem. & Bal.), tlie two actions cannot be joined (Clark 
V. Great Northern Ry. Co., 31 Wash. 658, 72 Pac. 477; Sanders v. 



GERMAN-AMERICAN MERCANTILE BANK V. GAS SERVICE CORP. 827 

Stimson Mill Co., 34 Wash. 357, 75 Pac. 974) ; and under section 914 
of the Revised Statutes, in actions of this character, the rules of 
pleading observed in the courts of the state are followed (O'Connell v. 
Reed, 56 Fed. 531, 5 C. C. A. 585; Magee v. Ore. Ry. & Nav. Co. 
[C. C] 46 Fed. 734). 
The motion to remand is denied. 



OEKMAN-AMBEICAN MERCANTILE BANK v. GAS SERVICE CORP. OF 

AMERICA et al. 

(District Court, W. D. Washington, N. D. December 3, 1915.) 

Na 3132. 

L Action <©=>50 — Joindee of Causes — Paeties and Inteeests involved. 

Under Rem. & Bal. Code Wash. § 192, providing that perdons severally 
liable upon the same obligations or instruments, includlng the parties to 
bills of exchange and promissory notes, may ail or any of them be in- 
cluded in the same action at the option of plaintiff, parties involved in 
the same transaction as maker of a note and guarantor under a separate 
Instrument may be sued jointly. 

[Ed. Note. — For other cases, see Action, Cent Dig. §§ 511-547; Dec. 
Dig. ©=300.] 

2. Removal of Causes ®=549 — Sepaeable Conthovebsies — Joint oe Seveb- 

AL Causes of Action. 

Rem. & Bal. Code Wash. § 192, authorizes plaintiff to sue ail or any 
of the persons severally liable upon the same obligation or instrument In 
the same action. Judicial Code (Act Mareh 3, 1911, c. 231) § 28, 36 Stat. 
1094 (Comp. St. 1913, § 1010), provides that when, in any suit mentloned 
in that section, there shall be a controversy which Is wholly between citi- 
zens of différent states and whlch can be fuUy determined as between 
them, any défendant actually interested in such controversy may remove 
such suit into the District Court of the United States. Plaintiff loaned 
money to a gas Company on its note, and a surety company by separate 
instrument guaranteed payment of the note. Held, that an action 
against both eompanles to recover the amount due on the note involved no 
separable controversy and vi^as not removable, as the complaint stated but 
a single cause of action, and though the défendants may hâve had sep- 
arate défenses, this did not create a separable controversy. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 05- 
99; Dec. Dig. <S=>49.] 

3. Removal or Causes <S=>49 — Sepaeable Conteoveesies — Joint ob Se-'ee- 

AL Causes of Action. 

Where plaintiff elects to sue défendants jointly, the fact that he mïght 
hâve sued them separately does not give a défendant the right to say 
that the action shall be several for the purposes of removal. 

[Ed. Note. — For other cases, see Removal of Causes, Cent Dig. §§ 95- 
99; Dec. Dig. ®=>49.] 

At Law. Action by the German-American Mercantile Bank agains*- 
the Gas Service Corporation of America and another. On motion te 
remand. Motion granted. 

C. H. Winders and E. H. Flick, both of Seattle, Wash., for plaintifT. 
Piles, Howe & Carey, of Seattle, Wash., for défendant Illinois Sur> 
ty Co. 

®=jFor other cases see same toplc & KBY-NUMBER In ail Key-Numbered Dlgests & Inden^* 



828 228 FEDERAL REPORTER 

NETERER, District Judge. This is an action to recover $25,000, 
vvith interest, evidenced by promissory note executed on June 8, 1915, 
by the Gas Service Corporation of America, due September 6, 1915; 
guaranty of the payment thereof being made by the Illinois Surety 
Company by written guaranty executed on the 8tli day of June, 1915. 
It is alleged, in substance, that the plaintiff is a corporation of the state 
of Washington; that the défendant Gas Service Corporation of 
America is a corporation organized under the laws of Washington, 
and that the Illinois Surety Company is a corporation duly organized 
and existing under the laws of the state of Illinois, with its main office 
in Chicago, in the state of Illinois, having complied with the laws of 
the state of Washington, authorizing it to do a gênerai surety busi- 
ness within the state of Washington, maintaining an office in the city 
of Seattle, and doing a gênerai surety business within said state ; that 
the défendant Gas Company made application to plaintiff for a loan 
of $25,000 ; that plaintiff agreed to make the loan provided sufficient 
and ample security was given; that the Surety Company agreed to 
become surety for said loan and to guarantee the payment thereof 
at maturity; that the loan was negotiated for the sum of $25,000; 
that the Gas Company executed its promissory note on the date named, 
and at the same time the Surety Company undertook and agreed to 
promptly pay any note or notes, not exceeding $25,000, executed by 
the Gas Service Corporation of America to the plaintiff during a 
period of six months from June 8, 1915, together with interest, attor- 
ney's fées, etc., in the event suit was prosecuted to collect the same. 

The action was removed upon pétition to this court, and motion to 
remand is now made. It is contended by the Surety Company that 
the controversy is "whoUy separable," and removal was properly made. 

[1-3] Under the Washington law (section 192, Remington & Bal- 
linger's Codes of Washington) the maker and indorser or guarantor 
may be sued separately or jointly. It is also proper to unité in the 
same action causes arising out of the same transaction. Harding v. 
Ostrander Timber Co., 64 Wash. 224, 116 Pac. 635. And by the 
same logic parties involved in the same transaction, as maker of a 
note and guaranty under a separate instrument may be jointly sued. 
Bank of California v. Union Packing Co., 60 Wash. 456, 111 Pac. 
573. There is in the complaint but a single cause of action. There is 
but a single controversy, and that is the alleged indebtedness due the 
plaintiff. Each of the défendants may bave a separate défense, but 
that does not create separable controversies within the meaning of 
the Removal Act. Louisville & Nashville Ry. Co. v. Ide, 114 U. S. 
52, 5 Sup. Ct. 735, 29 L. Ed. 63; Putnam v. Ingraham, 114 U. S. 57, 

5 Sup. Ct. 746, 29 L. Ed. 65; Pirie et al. v. Tvedt, 115 U. S. 41, 5 
Sup. Ct. 1034, 1161, 29 L. Ed. 331; Starin v. N. Y., 115 U. S. 248, 

6 Sup. Ct. 28, 29 L. Ed. 388. The main purpose of the action is to 
recover the money loaned to the défendant Gas Service Company upon 
the faith and crédit of the Surety Company, it "being interested in 
the project for which the money to be loaned as aforesaid is to be 
used," and "admits that ail money advanced to said parties upon their 
promissory note is advanced upon the strength of this contract of 
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guaranty, and * * * further acknowledges that it is interested 
in the making of said loan, and will receive a vakiable considération 
for the exécution of this agreement." The controversy, the contract 
of loan, is indivisible. The fact that the évidence of the relation of 
the parties to this contract of loan is on separate sheets of paper, in- 
stead of one paper, does not change the relation or the rights of the 
parties to the controversy; and because of the fact that the plaintiff 
might hâve sued the parties separately, but elects to sue them jointly, 
the défendant is not given the right to say that the action shall be 
several. Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 L. 
Ed. 528; Starin v. N. Y., supra. A separate défense may defeat a 
joint recovery; but that it cannot deprive a plaintiff of his right to 
prosecute his suit to final décision in his own way has been many times 
repeated by the United States Suprême Court. Chesapeake & Ohio 
Ry. Co. v. Dixon, 179 U. S- 131, 21 Sup. Ct._67, 45 L. Ed. 121. 

The plaintiff having elected to bring a joint action, no charge of 
fraudulent joinder being made, and no "controversy which is wholly 
separable" (section 28, Judicial Code), appearing on the face of the 
complaint (Alabama Gréât Southern Ry. Co. v. Thompson, 200 U. S. 
206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4_ Ann. Cas. 1147), the cause 
was improperly removed, and the motion to remand is therefore 
granted. 



VAIS' ZILE et al. T. NORUB MFG. CO. 
(District Court, B. D. New York. January 8, 1916.) 

1. Teade-Marks and Tbade-Names <®=>3 — Names Subject to Appropriation 

— Descriptive Wobds. 

Such words as "norub" or "nodust" cannot be registered as a trade- 
mark, when merely descriptive, and not constituting a fanciful tltle. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 4-7 ; Dec. Dig. <S=>3.] 

2. Teade-Maeks and Tbade-Names <g=360, 70 — Uneaib Compétition — Acis 

Constituting. 

Plaintiffs sold a laundry wasbing ald known as "Norub" under a regis- 
tered trade-mark consisting of a shield inclosing certain words, the name 
of the article being outside the shield. Défendant sold a powder used as a 
germiclde and cleanser in sweeping In cans bearing the word "Nodust" 
and other words inclosed in a shield similar to plalntifts' shield, the word 
"Nodust" being made prominent. The shield was with difficulty dis- 
tlnguished from the gênerai Unes or rulings upon the design of the can 
itself . Held that, while there was no inf ringement of the registered trade- 
mark, the association of a shield of the partlcular shape with the name of 
defendant's article was unfalr compétition, and would be enjoined. In 
View of the fact that both articles were for household use and intended 
for the same gênerai class of customers. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 73, 74, 81 ; Dec. Dig. <s=60, 70.] 

In Equity. Suit by Cornélius W. Van Zile and another, copartners 
doing business as the Van Zile Company, against the Norub Manu- 
facturing Company. Decree for plaintiffs. 

®=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Wetmore & Jenner, of New York City (Oscar W. Jefïery, of New 
York City, of counsel), for plaintiffs. 

Otto Munk, of New York City, for défendant. 

CHATFIELD, District Judge. This cause of action is based upon 
the alleged inf ringement of a registered trade-mark and also an alléga- 
tion of unfair compétition. The défendant uses the word "Nodust" 
with the word "Lee's" inclosed in a shield and bearing the word "trade- 
mark" (although this is not a registered trade-mark) as part of the 
design and reading matter, on a cylindrical shaped can, containing a 
green powder to be used as a germicide and cleanser in sweeping. 

The plaintiffs' articles as marketed at présent consist of pasteboard 
boxes bearing the registered trade-mark of a shield inclosing the 
words : 

"Guarantees 

"VAN' S 

"Satisfaction." 

The boxes containing an aid in the washing of clothes, bear the 
word "Norub," while those containing an article to assist in the starch- 
ing of clothes to be ironed, bear the word "Addit." 

[1] The plaintiffs limit their charge of unfair compétition to the 
use of the shield alone, and it is évident that a word of the "Nodust" 
or "Norub" formation, aside from the fact that such words may be 
used by the public generally (Van Zile v. Norub Mfg. Co. [1910] no 
written opinion) could not be registered, as a trade-mark, when merely 
descriptive and not constituting a fanciful title. John T. Dyer Quarry 
Co. V. SchuylkiU Stone Co. (C. C.) 185 Fed. 557; Florence Mfg. Co. 
V. J. C. Dowd & Co., 178 Fed. 73, 101 C. C. A. 565 ; Rice-Stix Dry 
Goods Co. V. J. A. Scriven Co., 165 Fed. 639, 91 C. C. A. 475. 

[2] The défendant includes the word "Nodust" within the shield. 
The gênerai display of the defendant's shield and the words inclosed 
make the "Nodust" prominent, rather than the "Lee's," while in the 
plaintiffs' articles the word "Norub" is outside of the shield and the 
trade-mark is confined to the manufacturer's name. Upon the prés- 
ent form of defendant's product the shield is with difïiculty distin- 
guished from the gênerai lines or rulings upon the design of the can 
itself, and it is impossible for the court to hold that the defendant's 
package, as now placed upon the market, is of itself likely to mislead 
the public, or that it is an infringement of the registered trade-mark 
in which the name of the plaintiffs, surrounded by a shield, is f eatured. 

The plaintiffs' trade-mark was registered in the class of laundry 
starching and chemical laundry washing compounds, while the defend- 
ant's word "Nodust," in the shield, is used as a label upon a green 
powder for sweeping. 

It would seem that a registered trade-mark (in the class of laundry 
starching and chemical laundry washing compounds) could not be 
properly used as the trade label of a package containing a germicide 
sweeping powder; yet the court feels that the choice of such words 
as "Nodust" and "Norub" limits the individuals placing such products 
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upon the market to a very narrow field. Florence Mfg. Co. v. J. C. 
Dowd & Co., supra. 

Similarity in the words and the gênerai suggestion that such arti- 
cles are for kitchen or household work make it évident that any one 
who places such a product upon the market is attempting to sell it 
for related or analogous purposes and to satisfy the same trade which 
would purchase other products of the sort. The court thinks, there- 
fore, that gênerai property rights in a Une of articles for household 
use, identified by a shield (and for a part of which the shield has been 
registered as a trade-mark), does furnish sufficient basis for a decree 
that, within the same field, no other person should use, as a distinctive 
f eature, any similar device. 

The shields in this case are similar. The very fact that the "No- 
dust" is put inside of the shield, whereas in the plaintifïs' article the 
word "Norub" is outside of the shield, indicates a purpose on the part 
of the défendant to hâve the shield bear some relation to the title 
placed upon the article. 

The case, even though it does not seem to involve infringement of 
the registered trade-mark, shows sufficient possible and probable in- 
jury to direct the défendant not to use a shield of the same design as 
that of the plaintiff. The possibility of extending the use of the de- 
vice by the défendant to other articles of the same gênerai class, or 
the possibility of the use by the plaintiff of the registered trade-mark 
upon other articles, that would be recognized by the trade as being 
sold to the same gênerai class of customers, would seem to make it 
proper for a court of equity to grant relief to the extent of directing 
the défendant to avoid what comes within the realm of unfair com- 
pétition, in associating the title of his product with the distinctive de- 
vice of a shield. 

While there can be no decree based upon the registered trade-mark 
itself, there should be a decree directing the défendant not to associate 
a shield of this particular shape with his name and the title of the 
article, as that seems to involve unfair compétition. 



In re MT. WINANS LUMBEH CO. 

(District Court, D. Maryland. July 29, 1915.) 

No. 2618. 

Bankeuptct ©=3350 — Liens — Distkess Levt. 

Before the filing of a pétition in bankruptcy agalnst a corporation, it 
waa placed by a state court in tlie hands of a receiver, and on pétition 
of the corporation's landlord the claim for rent was made a preferred lien 
on the distrainable property on the leased premises. Eeld, that sucli 
claim should be allowed as a preferred clalm agalnst the funds in the 
hands of the trustées in bankruptcy realized from a sale of the distrain- 
able property on the leased premises at the date of the state court's or- 
der, since under the law of Maryland the lien acqulred by a distress val- 
idly levied prior to bankruptcy would not be disturbed by the subséquent 

ËzsFor other cases see same topic & KEY-NUMUKR In ail Key-Numbered DigesU & Indexe* 
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pétition and adjudication in banlvruptcy, and tlie order of the state court 
was équivalent to the levy of a distress. 

[Ed. Note. — For otlier cases, see Banlvruptcy, Cent Dlg. § 537; Dec. 
Dlg. ©=350.] 

In Bankruptcy. In the matter of the Mt. Winans Lumber Company, 
bankrupt. On review of an order of the référée granting the péti- 
tion of Joseph Thomas & Son. Order afïirmed. 

Charles Lee Merriken, of Baltimore, Md., for trustée. 

H. Webster Smith, of Baltimore, Md., for Jospeh Thomas & Sons. 

ROSE, District Judge. Before the filing of the pétition in bank- 
ruptcy the bankrupt was placed in the hands of a receiver appointed 
by a Maryland state court. After the appointment of a receiver, and 
before the filing of the bankruptcy pétition, Joseph Thomas & Son filed 
a pétition in the state court alleging that rent was due them from 
the bankrupt, that there was distrainable property in the leased prem- 
ises in value greater than the rent due them, and asking that their 
claim be made a preferred lien on such property. The state court, 
still before the filing of the pétition in bankruptcy, made the order 
asked for. Now Joseph Thomas & Son ask this court to direct that 
the rent due them at the time of the filing of their pétition in the 
state court be declared preferred upon the funds in the hands of 
the trustée reaJized from the sale of the distrainable property of the 
bankrupt upon the leased premises at the date of the state court 
order. The référée has so done. The trustée has brought the question 
hère by certificate of review. 

The référée is right. If distress had been vaJidly levied before the 
institution of bankruptcy proceedings, the lien thereby acquired by 
the landlord would not in this state hâve been disturbed by a sub- 
séquent pétition and adjudication in bankruptcy, for such a lien is 
not one acquired by légal proceedings within the meaning of the bank- 
rupt law. The state court could hâve permitted such distress to be 
levied. It did not see any occasion to do so when its order would 
accomplish the same resuit with much less trouble and expense. The 
passage of such order by it must be regarded by the bankrupt court 
as the équivalent of the levy of a distress, the property subject to such 
levy being then within its control. 

The order of the référée must theref ore be affirmed, with costs. 
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EL DIA INS. CO. T. SINCLAIR. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 36. 

1. Insurance <g=136 — Delivert of Polict — Necessitt op Delivery. 

If tliere is a binding contract of insurance, tlie fact that the polic.y 
is not delivered until after a loss occurred does not defeat insured's rlght 
to recover under the contract. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 219-230; Dec 
Dig. (©=136.] 

2. Evidence <g=o441 — Parol Evidence to Vaby Wbiting. 

A policy of Insurance, issued by tlie insurance company and aecepted 
by insured, is in law the final contract betweeu the parties, and super- 
sedes ail preliniinary agreements In respect to the Insurance, in the ab- 
sence of fraud or mistake. 

[Ed. Note.— ï"or other cases, see Evidence, Cent Dig. §§ 1719, 1723- 
17BS, 1765-1845, 2030-2&47; Dec. Dig. ©==441.] 

3. EVIDENCE <S=3434 — Parol Evidence — Evidence of Pratjd. 

Extrinsie évidence is always admissible to show, for the purpose of In- 
validating a written instrument, that its existence was procured by fraud, 
or that by reason of fraud it does not express the true intention of the 
parties. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2005-2020 ; Dec. 
Dig. <S^4S4.] 

4. Evidence <s=34,33 — Paeol Evidence — .Evidence of Mistake. 

Extrinsie évidence may be received for the purpose of showing that by 
reason of a mistake a written instrument does not truly express the in- 
tention of the parties. 

[Ed. Note.— ^Por other cases, see Evidence, Cent. Dig. §§ 1990-2004 ; Dec. 
Dig. ®=433.] 

6. Insurance ®=262 — Valijitt of Polict — Fraud — Failuke to Disolosb 
Loss. 

Pursuant to negotiations between brokers representiiig the D. Co. and 
the agent of an insurance company, the agent on Aprll 2Sth wired the 
broker "binding $15,000" and asking the brokers to send forms. Tlie D. 
Co.'s gênerai manager was informed of thls telegram. On April 29th the 
brokers vvrote the agent, inclosing forms, but on April 30th wired the 
agent not to use such forms, and sent new forms. On April 29th a fire 
took place. The brokers did not know of this lire, and the company's 
gênerai manager did not know of the substitution of the forms. Jleld, 
that the failure of the D. Co. and the brokers to give the insurance com- 
pany notice of the loss before the subséquent issuance of the policy did 
not amount to fraud affecting tbe policy, as insured, knowing that the 
risk had attached and not knowing of tbe substitution of fornis, was not 
called upoii to say anything, while no fraud could be attributed to the 
broker because of his failure to give notice of that of which he had no 
knowledge. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 557 ; Dec. Dig. 
<S=>202.] 

6. Insurance iS=»127 — Existence of Subject-Matter — Antedatino Policy. 
The ruie that, if parties contract regarding a thing which, unkuown to 
them, does not exist at the tlme, there is no contract, because of tbe lack 
of a subject-matter, did not apply where an insurance policy was ante- 
dated, and the property Insured was in existence at the date as of wlilch 
the policy was issued, but had been destroyed by fire prior to its issu- 
ance ; and the fact that the property was not in existence did not inval- 

^=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
228 F.— 53 
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Idate the pollcy, as, by antedating the poUcy, the Insurer assumed the 
restrospective risk for which It provided, In the same manner as if it 
had been issued on the day It bore date. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 186, 187 ; Dec. 
Dig. ®=»127.] 

7. Insubance ®=132 — ^Requisites of Contract — Bindino Slips. 

A contract of Insurance Is ordinarlly complète and closed when a binder 
Is signed and dellvered. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 210; Dec. Dig. 
<S=132.] 

8. Insubance i®=»646 — ^Actions on Policies — Pbesumptions and Bxjbden of 

Pboop. 

In an action on a flre insurance pollcy, the burden was on défendant to 
prove by a fair prépondérance of the évidence that fraud was practiced 
on It or its adjuster in misrepresenting the value of the property de- 
stroyed. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1555, 1645- 
1668; Dec. Dig. ®=>646.] 

9. Appeal and Ebrob <S=1003 — Revievc — Questions of Fact. 

The verdict of a jury on a question of fact fairly presented to them Is 
not to be disturbed, unless clearly against the welght of the évidence. 

[Ed. Note. — B'or other cases, see Appeal and Error, Cent Dig. §§ 393S- 
3943; Dec. Dig. <S=»1003.] 

10. Appeal and Erbob iS=959 — Eeview — Discbeiionaet Mattebs — Amend- 

MENTS. 

In an action on a fire insurance policy, défendant pleaded that the 
contract of insurance in force at the time of the loss contained terms and 
conditions différent from those alleged in the complaint, and that insured 
misrepresented to its adjuster the amount and value of the property, with 
intent to deceive and defraud it and create a liability on Its part great- 
er than was warranted by the facts. Held, that a motion to amend the 
answer, so as to plead fraud in the exécution of the poticy, was addressed 
to the discrétion of the trial judge, and its déniai presented no question 
which could be revlewed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3825- 
3831; Dec. Dig. ®=5059.] 

Lacombe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Southern 
District of New York. 

The plaintifï below is a citizen of the state of New York, and brings 
this action as assignée of the Duluth Log Company, a corporation or- 
ganized and existing under the laws of the state of Minnesota. The 
El Dia Insurance Company is a corporation organized and existing 
under the laws of the kingdom of Spain, having its principal office in 
the city of Madrid. It has no branch office in the United States, but 
transacted its business in this country through John L. Dudley, Jr., a 
New York corporation residing in New York City. The facts of the 
case are stated in the opinion. 

Van Iderstine, Duncan & Barker, of New York City (Wendell P. 
Barker, of New York City, of counsel), for plaintiiï in error. 

William Otis Badger, Jr., of New York City (Louis J. Wolff, of 
Brooklyn, N. Y., of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

e=s>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge. This action is brought to recover under 
a contract or policy of insurance. The complaint allèges that the 
Duluth hog Company, hereinafter referred to as the insured, applied 
to the El l3ia Insurance Company, hereinafter referred to as défend- 
ant, for insurance against loss or damage by fire upon certain of its 
property consisting of lumber and timber products located in the state 
of Minnesota; that on April 28, 1913, the défendant insured the said 
property for the term of one year from said April 28, 1913, at noon to 
April 28, 1914, at noon, in the sum of $15,000; that pursuant to this 
agreement the défendant issued its policy on May 10, 1913; that on 
April 29, 1913, a fire occurred which damaged the insured's property 
to the extent of $33,183.04; that thereafter the défendant, through its 
adjuster, adjusted the loss and fixed the amount at $33,183.04; that 
the proportionate share of the loss chargeable to the défendants under 
the policy was $11,483.33. 

liie answer admits that a contract of insurance was entered into 
on April 28, 1913, and that défendant agreed to issue a policy expressing 
the terms and conditions agreed upon in the contract of April 28th. It 
admits that it issued its policy on May 10, 1913. It admits that it in- 
sured the property to an amount not exceeding $15,000, and that it 
designated and appointed an adjuster for the purpose of adjusting the 
loss. That the fire occurred is not denied. It allèges that the insured 
misrepresented to its adjuster the amount and value of the property 
with the intent to deceive and defraud it and create a liability on the 
part of the défendant greater than was warranted by the facts. It 
also allèges that its contract of insurance of April 28th was made upon 
the following terms and conditions : (1) That the maximum liability 
of the défendant during the term of the contract of insurance should 
not exceed $15,000. (2) That the defendant's liability for loss result- 
ing from any one fire should not exceed 30 per cent, of such maximum 
liabiHty. (3) That the said insurance should be subject in case of loss 
to what is commonly known as the 80 per cent, coinsurance clause. The 
policy as issued does not contain any coinsurance clause. It provides 
insurance to an amount not exceeding $15,000. It does not contain 
any clause limiting the defendant's liability for loss so that it should 
not exceed 30 per cent, of the maximum liability, thus increasing the 
defendant's apparent maximum liability by reason of one fire from 
$4,500 to $15,000. The answer also avers that by reason of fraud and 
deceit practiced upon défendant the contract of insurance entered into 
on April 28, 1913, has become and is void. 

At the trial the counsel for défendant undertook to show that the 
policy as issued on May lOth did not conform to the contract of in-' 
surance as agreed upon on April 28th. This the trial judge refused to 
allow, and his refusai is assigned as error ; and this alleged error we 
shall first consider. 

The historical séquence of events is this : 

On April 21, 1913, the Duluth brokers, acting for the insured, tele- 
graphed the agent of the défendant in New York and asked the latter to 
place $50,000 insurance (a floater policy) on behalf of the Duluth Log 
Company and the Bradley Timber & Raiiway Supply Company on their 
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timber products în Northern Minnesota ; rate "net to exceed two fif ty 
yitt." To this came by telegraph the reply on April 22d : 

"Message twenty-first recelved forward immediately copy of forms to be 
used showing limit by reason any one fire also coinsiirance conditions." 

The same day the broker at New York addressed a letter to the 
Minnesota brokers which reads as follows : 

"Heplying to your message of April 21st, and conflrming our reply of even 
date, would state that it Is impossible for us to advlse deflnltely whether we 
can handle this proposition or not untU we bave before us a copy of the fonn. 
The Company will require a coinsurance clause equal to at least 90 per cent. 
They will also require a lirait by reason of any one flre. As soon as we hâve 
full Information before us, we will promptly advise you." 

On the same day the brokers for the insured telegraphed a night 
letter to the def endant's agent in New York which reads : 

"Limit any one fire thirty per cent, of face of pollcy will use eighty per 
cent, clause as soon as the assured are able to check up value of their prop- 
erty sending forms by mail to-day." 

On April 23d, the insured's brokers wrote and mailed a long letter 
to the defendant's agent in which the telegram of April 21st was con- 
firmed. It.said: 

"We hope you may be able to cover this order or a part of it at the rate 
Indicated, gross rate of 3 per cent., and as soon as the owners are able to 
arrive at the exact value of their property they will use the 80 per cent, co- 
insurance clause." 

On April 28th the defendant's agent telegraphed : 
"Binding flfteen tliousand each lumber Bradley, Duluth Log. Send forms." 

On April 29th the fire took place at about 4 p. m, and the président 
of the Duluth Log Company was informed of the fact by telegraph 
about 9:30 p. m. of the same day. Prior to the fire he had been in- 
formed of the telegram of April 28th. He did not inform bis brokers 
of the f act of the fire. On April 29th the insured's brokers wrote the 
defendant's agent a letter as follows : 

"FoUowing your telegram of the 28th instant in which you state you hâve 
bound $15,000 under each schedule, the IXiJuth Log Company and the Brad- 
ley Timber & Rallway Company, at a rate of 3 per cent, we are inclosing you 
herewith forms, and trust you will let policies come forward as soon as pos- 
sible. If you suceeed in placing any addltional, kiudly wire us." 

The letter was written without knowledge of the fire, and perhaps 
before the fire had occurred, as the fire broke out late in the afternoon 
of tlie same day. It is certain the letter did not reach the defendant's 
broker until after the loss had been incurred. The record does not dis- 
close what. the "forms". were which were forwarded. They were not 
so far as the record discloses put in évidence. 

The next day, April 30th, the agent of the insured telegraphed the 
agent of the défendant : "Do not use forms sent you yesterday new 
forms sent you to-day." At that time the insured's broker was still 
without knowledge of the fire. We do not find thèse "new forms" in 
the record. But on May Ist the insured's agent wrote the defendant's 
agent saying the "amended forms were sent yesterday," adding : 
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"The forms sliould hâve stated the gross amount liable In any one flre, In- 
stead of the perceiitage. That Is the only change." 

The reason the broker gave at the trial for this change of "forms" 

was as follows; 

"Because in my conversation vrtth Mr. Bradley (the officer of the Duhith 
liOg Company who applled for the Insurance) there was nothing said aliout 
percentages. In going over the placing of the order with me, the question 
arose as to what the liabllity should be under the Insurance, taking into ac- 
count that he viras getting $50,000, the amount that might be sustained by the 
varions companies, on their knowing one location. He flxed the amount at 
$15,000. There was nothing said about percentages. That was not the con- 
versation. So that how I discovered this I cannot tell you ; but, when I did 
dlscover It, I meant to fill out the contract as entered Into between Mr. Brad- 
ley and myselC." 

On May lOth the policy was issued. On May 26th the agent of the 
insured wrote and mailed a letter to defendant's agent, informing the 
iatter of the tire and asking to hâve an adjuster sent out to spur No. 
318 on the Soo Line, where the fire occurred, and adjust the loss. The 
letter also stated : 

"The Duluth Log Company were unable to report the loss any sooner be- 
cause of the faet that their woodsman was away and the loss was reported 
as soon as they were able to ascertain the facts." 

At the trial the agent of the insured testified that the first he heard 
of the fire was a f ew days prior to the time when the Duluth Log 
Company notified him ; and the testimony was that that notification 
was given about May 20th. 

The policy issued was accepted and retained by the insured as con- 
forming to the contract. On July 7, 1913, long after défendant had 
notice of the loss, it accepted and retained the premium, amounting to 
$405. The testimony shows that, if there had been a coinsurance 
clause in the policy, the premium would hâve been less. For weeks 
after the défendant received information of the loss no objection was 
raised by it that the policy in any way failed to express the contract 
between the parties. On August 23, 1913, the représentative of the 
Company in the United States, with whom ail the negotiations leading 
up to the issuance of the policy were had, wrote the agent of the insured 
as follows: 

"The form under which the Insurance was wrltten was drafted with the in- 
tention of carrj'ing $50,000 Insurance and an order was placed for $50,000. 
The $50,000 Insurance was not secured before the loss occurred, and It then 
developed that only $15,000 Insurance had been secured and ail in one Com- 
pany. A^'hile we are frank to admit that under a strict application of the 
conditions of the policy which the as.sured holds, in my opinion, the Company 
would hâve little or no grounds on which to contest (and we do not thlnk it 
Is their intention to contest), at the same tIme the company never anticipated, 
when writlng the policy, to be called upon to contribute the whole amount on 
a partial loss under such drcumstances, and the company do feel that there 
are reasonable grounds for asking or expecting some compromise." 

And on S'eptember 20, 1913, in answer to a letter complaining of the 
delay in paying the loss, the defendant's représentative wrote : 

"The claim up to date, we think you will agrée with us, Is not an old one, 
and in accordance with the usual understandlng of the policy form the com- 
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pany has 60 dayg from the date ot the flling of the proof In whlch to make 
settlement. According to the records In our office, the 60 days hâve not as 
yet elapsed, and we assure you that there is no reason, so far as we know, 
for the assured and yourselves to be apprehensive. We anticipate the policy 
obligation in this instance will be discharged with the same courtesy and 
promptness that the company adopted durlng the early part of Its existence, 
which custom has been contlnued." 

At the trial, however, the daim was advanced that the policy did not 
conform to the contract as it existed when the loss occurred, and that 
défendant proposed to show that this was so by introducing in évi- 
dence the letters and telegrams written prior to the loss. The plain- 
tiff's counsel objected on the ground that, where there is a written 
formai contract of insurance in évidence, paroi évidence cannot be re- 
ceived to vary its terms. The trial judge agreed with this view of the 
matter, and struck out the telegrams and letters by which it was sought 
to contradict the policy, and instructed the jury that the contract was 
to be f ound only in the pohcy. It is conceded that this rule would hâve 
applied if the fire had not occurred prior to the issuance of the policy, 
or prior to the changes, if any, which were made after the telegram of 
April 28th : 

"Binding flfteen thousand each lumber Bradley, Duluth Log. Send forms." 

But it is claimed the rule is inapplicable, because the policy actually 
dififers in certain particulars from the contract as it existed when the 
loss occurred. 

[ 1 ] The policy, as bef ore stated, is dated May 10, 1913, but is ante- 
dated, and insures the Duluth Log Company for the term of one year 
from the 28th day of April, 1913, at noon, to the 28th day of April, 
1914, at noon. It was signed in Madrid, Spain, and it provided that it 
was not to be valid unless countersigned by John L. Dudley Company, 
New York, the représentative of the company in the United States. 
It does not appear when it was countersigned, or when it was delivered 
to the insured ; but it is not questioned that it was countersigned and 
was delivered. If there is a bmding contract of insurance, the fact 
that the policy is not delivered until after the loss has occurred does 
not defeat the insured's right to a recovery under it. Michigan Pipe 
Co. V. Michigan F. & M. Ins. Co., 92 Mich. 4S2, 52 N. W. 1070, 20 L. 
R. A. 277 ; Commercial Ins. Co. v. Hallock, 27 N. J. Law, 645, 72 Am. 
Dec. 379. Indeed, the courts hâve held that a pohcy drawn up and 
signed by the proper officers wants no further delivery. It is a valid 
policy as soon as signed, and becomes then the property of the insured, 
and is held by the insurer for his use. 

[2] The policy of insurance which the company issued and the in- 
sured accepted is in law the final contract between the parties, and su- 
persedes ail preliminary agreements in respect to the insurance. What- 
ever may hâve been said previously, whatever negotiations may hâve 
taken place, ail are presumed to hâve been merged in the written con- 
tract. In Merchants' Mutual Ins. Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 
246, the law is declared to be that after a policy has been issued and 
accepted the prior agreement becomes merged in it. In Insurance 
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Company v. Mowry, 96 U. S. 544, 547, 24 L. Ed. 674, the Suprême 
Court, speaking of a policy, declared that: 

"The entire engagement of the parties, wlth ail the conditions upon which 
Its fulflllment could be clalmed, must be conclusively presumed to be there 
stated. If, by inadvertance or mlstake, provisions other than those intended 
were inserted, or stlpulated provisions yreie omitted, the parties could hâve 
had recourse for a correction of the agreement to a court of equity, which is 
compétent to give ail needful relief in such cases. But until thus corrected 
the policy must be taken as expressing the final understanding of the assured 
and of the Insurance company." 

So the Suprême Court in a more récent case (Hartford Pire Ins. Co. 
V. Wilson, 187 U. S. 467, 478, 23 S'up. Ct. 189, 47 L. Ed. 261) quotes 
approvingly a statement from Harnickell v. New York Life Ins. 
Co., 111 _N. Y. 390, 18 N. E. 632, 2 L. R. A. 150, to the effect that 
ail negotiations and agreements had prior to the issuance of the policy 
are to be deemed merged in the policy. The Court of Appeals of N'êw 
York in Walton v. Agricultural Ins. Co., 116 N. Y. 317, 322, 22 N. E. 
443, 5 L. R. A. 677, declared that "a policy of insurance is presumed 
to embrace the entire agreement of the parties." In 16 Am. & Eng. 
Encyc. L. (2d Ed.) p. 856, the rule is stated as follows: 

"The policy of insurance is the final contract between the parties, and the 
efCect of its acceptance is to supersede ail preliminary agreements in respect 
to insurance." 

[3] The rule that the written contract, in this case the policy, cannot 
be contradicted by extrinsic évidence, is subject to certain exceptions 
as well recognized as the rule itself. As fraud vitiates whatever it 
touches, extrinsic évidence is, of course, always admissible to show, 
for the purpose of invalidating a written instrument, that its existence 
was procured by fraud, or that by reason of fraud it does not express 
the true intention of the parties. 

[4] Extrinsic évidence may be aiso received for the purpose of 
showing that by reason of a mistake a written instrument does not 
truly express the intention of the parties. Many authorities déclare 
that évidence of mistake is admissible only in equity, and not at law, 
while many others assert that no such distinction exists. See 17 Cyc. 
703. But the circumstances of this case do not make it important to 
détermine whether such a distinction exists or does not exist. In 
Richards on Insurance (3d Ed.) p. 105 (1910), the rule is stated as fol- 
lows: 

"In absence of fraud or mutual mistake the written contract, if there be 
one, is the best and only admissible évidence of what the contract is as to ail 
matters which it purports to cover." 

[5] The policy in the case at bar is not shown to be in any way af- 
fected by fraud. Neither the insured nor the insurer's brokers hâve 
practiced any fraud whatever upon the insurer or its agents. It is true 
that after the fire occurred and prior to the issuance of the policy the 
insured gave no notice of the loss. But the failure to do so is ex- 
plained. The gênerai manager of the insured said that prior to the 
fire he had been informed by his brokers that the insurance had been 
secured, and that he was waiting to get the policy, which had not been 
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issued. Surely, under the circumstances, he was not called upon to 
say anything. In Joyce on Insurance, vol. 1, § 108 (1897), it is said 
that : 

"There Is no légal nor moral obligation restlng on the assured to volun- 
tarlly notify the company of a loss occurring after the rlsk has attached, al- 
though the poUcy has not been dellvered nor the premium pald." 

The author cites Keim v. Home Mutual Fire Ins. Co., 42 Mo. 38, 
97 Am. Dec. 291 ; American Home Ins. Co. v. Patterson, 28 Ind. 17. 
The insured knew the risk had attached, and he knew noîhing of the 
communication relating to the substitution of one set of forms for an- 
other; and the broker who forwarded that communication had at the 
time no knowledge of the loss. No fraud can be attributed to him, 
because he failed to give notice of what he had no knowledge of until 
many days afterward. The insured at no time made any misrepresen- 
tations, and at no time withheld any facts which it was under either a 
légal or a moral obligation to make known. 

[6] It is equally true that there was no mistake made which in any 
way aflfected the policy. In Pollock on Contracts, 383, it is said that 
mistake does not of itself afïect the validity of contracts at ail. And 
Anson in his Law of Contracts (Huffcut's Ed. 1906) § 178, déclares 
that: 

"ïhe cases In which mistake ai'feets contraet are the rare exceptions to an 
almost nnlversal rule that a man is bonnd by an agreement to which he has 
expressed a clear assent, uninflueneed by falsehood, violence, or oppression." 

Nevertheless mistake may be such as to prevent any real agreement 
f rom being f ormed, in which case the agreement is not merely voidable, 
as in the case of fraud, but is absolutely void, both at law and in equity. 
In the case at bar, however, there was no mistake as to the party con- 
tracted with, and no mistake as to any of the terms of the contraet. 
The contraet made was in ail respects the identical contraet each of 
the parties intended it to be. It is conceded, however, that every agree- 
ment must bave a subject-matter to opéra te upon. There is a gênerai 
rule that, if the parties agrée in regard to a thing which unknown to 
them does not exist at the time, there is no contraet, for there is no 
subject-matter. If parties agrée to sell a picture or a building, and at 
the time of the sale the picture or the building is not in existence, that 
f act being unknown at the time to the parties to the agreement, there 
is no contraet. And so in the law of fire insurance, if at the time the 
risk attaches the property insured is not in existence, the parties being 
ignorant of the fact at the lime, the rule is that there is no valid insur- 
ance. But that principle had no application to a case where the policy 
issued was antedated to a period prior to the fire. In that case the fact 
that the property insured was not in existence does not invalidate the 
policy. Thus in Hallock v. Commercial Ins. Co., 26 N. J. Law, 268 
(1857), the facts were as follows: The policy was signed at Jersey 
City, N. J., on March 13, 1855. It insured property at Bath, N. Y., 
from March 10, 1855, noon, for a period of one year. It was mailed 
to the agent of the insurance company at Bath, with instructions to 
deliver it. The agent did not in fact receive it until March 16th. It 
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turned out that the property insured had been burned in the early 
morning of March 13th, which was before the policy had been signed, 
aîthough the policy was signed later on the same day, so that the prop- 
erty did net exist when the poHcy was signed, that fact being unknown 
to the Company. When the company discovered the fact it telegraphed 
its agent at Bath not to dehver the policy, and it was never delivered. 
The telegram read: "Risk not taken when burnt, return policy when 
received." The court held the company liable and said : 

"They intentionally made the year's risk commence from the lOth. If the 
lire Imd occurred on the l.'îth March, 1856, Instead of 1855, under this policy 
the défendants could not hâve been held liable. When they fllled up the pol- 
icy, they elected to taUe the premlum from the lOth. They took their pay for 
the very time during which the flre occurred, and thus say now, in effect, this 
is a very good policy from the lOth to the l-Sth, if no flre occurs, but a void 
one if there doe& The question, therefore, really is: Is a contract to insure 
agalnst flre from a time past void in law? No décision or authority or princi- 
ple sustaining such a doctrine has been referred to before us. It is every 
day's practice in both marine and flre Insurance. A contract is good, unless 
shown to be against good morals or sound policy. I do not see hovv this con- 
tract contravenes either, or what différence in principle there can be betwcen 
insu ring from a time past and a time to come. Many cases will be found 
recognizing the validitv of such contracts. Lightbody v. N. American Ins. 
Co., 23 Wend. (N. Y.) 18; Perkins v. Washington Ins. Co., 4 Cow. (N. Y.) 645; 
Kohne v. Ins. C!o. of N. America, Fed. Cas. No. 7,920 ; General Interest Ins. 
Co. V. Ruggles, 12 Wheat. 408, 6 L. Ed. 674 ; New York Cent. Ins. Co. v. Nat. 
Protection Ins. Co., 20 Barb. (N. Y.) 475." 

In the case at bar the policv took effect by relation from the day of 
its date. Lightbody v. N. Am. Ins. Co., 23 Wend. (N. Y.) 18 (1840). 
By antedating the policy the défendant assumed the rétrospective risk 
for which it provided, in the same manner as if it had been issued on 
the day it bore date. Hughes v. Mercantile Mutual Ins. Co., 44 How. 
Prac. (N. Y.) 351, 355. It is therefore wholly immaterial in the case 
at bar that at the time the policy issued or the risk attached the prop- 
erty insured was not in existence; it having been in existence within 
the period covered by the terms of the policy. 

The changes in the policy suggested by the agent of the insured in 
the telegram sent on April 29tli were forwarded without the knowl- 
edge of the insured, and were to correct the agent's own mistake of the 
previous day and make the policy conform to the original instructions 
given to the agent by the insured. As the agent had no knowledge of 
the loss, he was under no obligation to impart what he did not possess; 
and as the insured understood that the insurance had been secured ac- 
cording to his instructions and did not know of this telegram of April 
29th he was not at fault; and as the loss occurred within the period 
covered by the policy, neither the insured nor its agent being in any 
way at fault, the company cannot escape the liability it assumed when 
it antedated its poHcy, unless there is some other ground than the fact 
that the contract as expressed in the policy was not in ail of its terms 
agreed upon until after the fire. 

[7] A contract of insurance is ordiiiarily complète and closed when 
the binder is signed and delivered. Van Tassel v. Greenwich Ins. Co., 
151 N. Y. 130, 45 N. E. 365. In the remarkable case cited, in which 
there were six trials and ten hearings on appeal, the binder was sus- 
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tained as équivalent to a standard one-year policy and subject to the 
standard five-day cancellation clause, though the binder specified no 
rate, and though no policy was ever delivered or premium paid. And 
see Smith & Co. v. Prussian Nat. Ins. Co., 68 N. J. Law, 674, 54 Atl. 
458 ; British American Ins. Co. v. Wilson, 17 Conn. 559, 60 Atl. 293. 
In Richards on Insurance (3d Ed., 1910) it is said : 

"The regular binder is the same thing in effect as the usual policy, for 
whlch It stands as a convenlent, temporary substitute, and, whether it so 
States or not, embraces by inference ail the clauses of the policy." 

If the défendant had never issued a policy, and the proposition of 
the Duluth Log Company had been correctly transmitted by its agent 
to the defendant's agent, and accepted by it by the delivery of the 
"binder," there could be no question but that défendant would hâve 
been bound. But the fact seems to hâve escaped the attention of coun- 
sel on both sides that on April 28th the minds of the insured and the 
insurer had not met. That they had not met is shown by the testimony 
of the agent of the insured, and already mentioned, that in sending on 
the first "forms" he had not conformed to his instructions, and that on 
April 29th he sent forward the second "forms" in order to rectify his 
previous mistake. If this is the fact, we do not see that any contract 
existed on April 28th. But that fact is immaterial in view of the sub- 
séquent issue of the policy, which merged ail prior negotiations and 
was antedated to make the risk attach on April 28th ; both the insured 
and its agent being blameless in respect thereto. 

[8, 9] This brings us to inquire whether any fraud was practiced 
upon the adjuster, or upon the défendant, in misrepresenting the value 
of the property. The défendant claims that such fraud was practiced. 
The burden was on the défendant to prove the fact by a fair prépon- 
dérance of the évidence. The question was one of fact for the jury. 
It was fairly presented to them, and they hâve decided it, as their 
verdict shows, adversely to the défendant Their verdict is not to be 
disturbed, unless clearly against the weight of évidence, which as- 
suredly it is not. 

[10] The déniai of defendant's motion to amend its answer so as to 
plead fraud in the exécution of the policy présents no question which 
we can review. The matter was discretionary with the trial judge. 

Courts must take due care to see that parties are not held to con- 
tracts they do not make. But they must also exercise due care to see 
that contracts which the parties do make are performed in good faith 
according to their terms. It is particularly important that insurance 
companies, which issue policies of insurance to applicants blameless 
throughout the negotiations, should not be permitted to avoid those 
policies, or the contracts into which they entered, unless good and valid 
reasons are shown which justify invalidating the contracts. In the 
case at bar we are unable to find that a meritorious défense to the 
action exists. 

Judgment affirmed. 

LACO'MBE, Circuit Judge (dissenting). I am unable to concur with 
the majority of the court. This action is not brought on the policy of 
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insurance issued on May lOth. Originally the complaint averred that 
a policy was issued and delivered to the insured on April 28th, and that 
the property covered thereby was destroyed by fire on April 29th. 
Upon the filing of answer to this original complaint plaintiff filed an 
amended complaint, in which he averred that on or about April 28th 
insured made application to underwriter for insurance, and that on 
said day the underwriter promised and agreed to insure its property, 
and that défendant would exécute and deliver policy in the usual form ; 
also that on May lOth it did issue the policy. The answer to this 
amended complaint admitted that a contract of insurance was entered 
into on April 28th. It averred that among the terms and conditions 
were thèse: (1) Maximum liability not to exceed $15,000. (2) Un- 
derwriters liability for loss resulting from any one fire not to exceed 
30 per cent, of such maximum liability. (This was a floater policy, 
covering limiber in différent localities.) (3) That insurance should be 
subject to 80 per cent, coinsurance clause. The answer further admits 
the issuance on May lOth of the policy attached to complaint. 

It is manifest that the main issue which the parties came into court 
to try was this: "What contract was entered into on April 28th?" 
Upon that question proof was introduced, written proof , which stands 
upon the record wholly uncontradicted. To my mind that proof estab- 
lishes conclusively what were the terms of the contract. On April 21st 
the Duluth Company asks for a floater policy on timber products in 
Minnesota, covering $50,000 at a rate "not to exceed two fifty net." 
The next day the insurance company replies by telegram and mail 
asking that forms be forwarded, stating that it could not advise defi- 
nitely as to acceptance of the proposition until it had a copy of the 
form ; also that it would require a coinsurance clause equal to 90 per 
cent, and a limit of loss by any one fire — a plain statement that the 
whole amount of the floater insurance was not to be absorbed by fire 
at a single place. By telegram and letter of April 22d and 23d the 
Duluth Company replied, stating that it was willing to pay gross rate 
of 3 per cent, premium; also that it would agrée to an 80 per cent, 
clause, instead of the 90 per cent, suggested ; also that it would agrée 
to lirait loss by any one fire to 30 per cent, of the face of the policy. 
Ail thèse negotiations, of course, included the making of a policy in 
the standard form, with the usual provisions as to care of property, 
date of notification, proofs of loss, etc. 

Such, then, was the proposition before the insurance company; its 
terms specifically covering the matter in controversy hère, viz., the 
limitation of loss by a single fire. The total amount asked for was 
$50,000. This proposition the insurance company accepted, with the 
single modification of the total amount to $15,000. That this acceptance 
made a binding contract is conceded. If no binding contract was made 
before the fire occurred, plaintiff under the pleadings would bave no 
case at ail. Of course, it was in the power of the parties, who had 
made this binding contract in express terms, subsequently by agree- 
ment to modify any one of those terms. But no such modification was 
made, or even attempted to be made, until after the occurrence of the 
fire while the contract was in force, which crystallized the rights and 
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obligations of both parties. The telegram of May Ist, two days after 
the fire, would not change it. 

It does not seem to me that the well-settled rule that prier negotia- 
tions are merged in a subséquent written contract applies hère, where 
it is asserted and must be shown as a condition of plaintiff's recovery 
that there was a complète contract on Àpril 28th, and where the event 
which the contract provided for occurred the next day. The agent of 
the insurance company, who had power to make the contract and agrée 
to its terms, had also power to modify or alter those terms at any 
time bef ore the fire had created mutual rights and obligations ; his 
agency would not, without proof of spécial authority, give him the pow- 
er to give up rights of his principal which had become fixed and de- 
termined. 

Nor do I think that there is any force in the proposition that the 
telegram of May Ist sent by the insured and the testimony of its 
agent as to correcting a mistake in the forms sent changes the situa- 
tion. To the defendant's contention that the policy should be made 
to conform to the agreement, it is objected that this could be done 
only in a direct proceeding to reform the pohcy. The same objection 
may with equal force be urged against an attempt by plaintiff to re- 
form the contract on the ground of mistake. 



INGERSOLL ENGINEERING & CONSTRUCTING CO. v. CROCKER, 

(Circuit Court of Appeals, Sixth Circuit. December 7, 1915.) 

No. 2614. 

1. Courts ©=i367 — Fédéral Courts — Authouity of State Décisions. 

Upon the question of tbe sufBciency of a title to real estate, the décisions 
of the Suprême Court of the state flx a rule of property wliich the fédéral 
courts will follow. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 058, 959; Dec. 
Dig. <S=>367.] 

2. Vendoe and Purchaseb ©=>102 — Rights of Pabties to Contbact — Rescis- 

sion BT A''BNDOR. 

Where by reason of an outstanding mortgage a vendor could not make 
the clear title required by his contract and the purehaser refused to make 
payment, an immédiate déclaration pf forfeiture by the vendor, on dls- 
charging the mortgage, without previous notice to the purehaser, was in- 
elïective ; but the commencement of an action for damages by the pur- 
ehaser for breach of contract operated as an acceptance of the tendered 
forfeiture and rendered it effective f rom that date. 

[Ed. Note. — For other cases, see Vendor aud Purehaser, Cent. Dig. §§ 
175-177 ; Dec. Dig. <S=»102.] 

3. Vendoe and Puechaser <®=»130— Title of Vendor — Bffeot of Condition 

Subséquent in Prioe Conveyance — "Incumbbance" — "Maeketable Ti- 
tle." 

A deed containing an express condition that "said promises shall never 
be occupied or used by or in any trade or business suth as, if launched or 
started in localities in cities already thickly populated and devoted to 
first-class résidences, are held to be nuisances," upon violation of which 
tlie title should revert, créâtes a condition subséquent, which under the 

®=3For other cases see same topio & KEY-NUMB5SR in ail Key-Numbered Digests & Indexes 
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law of Michigan constitutes an apparent or prima facie incumbrance, and 
renders the title of the grantee nonmarketable. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dlg. §§ 
245-247; Dec. Dig. (g=130. 

For other définitions, see Words and Phrases, First and Second Séries, 
Incumbrance; Marketable Title.] 

4. Vendor and Purchaser ®=3l30 — Title or Vendob — Epfect dp Condition 

Subséquent in Priob Conveyance. 

Sucb condition, if in force, would clearly render the title nonmarketable 
as between a vendor and a purchaser who desired the property, as was 
known to the vendor, for a use which would constitute a nuisance in a 
locality "devoted to first-class résidences." 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. §§ 
245-247 ; Dec. Dlg. <S=130.] 

5. Deeds i®=>166 — Conditions Subséquent— Dischabge bt Subséquent Con- 

veyance BY Gbantee. 

The rule that the right of re-entry for breach of a condition subséquent 
Is extinguished, if the grantor afterward and before the breach conveys 
to another, bas relation only to a conveyance of the very property trans- 
ferred by the deed carrying the condition. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 522-525; Dec 
Dig. <s=>166.] 

6. Deeds ©=3156 — Conditions Subséquent — Peesons Entitled to Enfoece 

— "Condition Mekely Nominal." 

Where the owner of a tract of land subdlvided it into blocks and lots, 
a large number of whIch he sold and conveyed by deeds containing a con- 
dition subséquent, tlie grantees aequired the right to enforce the condition 
as to any other lot in their vlcinity, and the fact that the original grantor 
disposed of ail his interest did not render the condition "merely nominal," 
within the meaning ot Comp. Laws Mich. 1S07, § 8828, which provides 
that such conditions may be dlsregarded. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 4&6-499 ; Dec. Dlg. 
<S=3l56.] 

7. Deeds <®=3iG6 — Conditions Subséquent — Iîelease ob Waiveb — Questions 

OF Fact. 

Whether a use of property was in violation of a condition subséquent 
in a prior deed, and whether, if so, the contlnuance of such use for the 
statutory perlod would bar ail persons entitled to enforce such condition, 
as well as whether the condition had been walved and abandoned by every- 
body concerned, ail held questions of fact, not to be determiued as matter 
of law. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 522-525 ; Dea Dig. 
<g=ie6.] 

8. Deeds <S=»166 — Conditions Subséquent — Discharge ob Doss op Riqhts. 

A grantee, who accepts a deed carrying a condition subse<iuent, cannot 
free the estate by omittlng the condition when he deeds it away, although 
its omission froin so many subséquent deeds as to be gênerai or common 
may bave a bearlng on the que.stion of fact whether there lias been an 
abandonment of the condition by those interested in Its benefits. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 522-525 ; Dec. Dig. 
<©=>166.] 

9. Deeds <S=>149 — Conditions Subséquent — Validity. 

A State statute against perpetulties does not affect the validity of a 
condition subséquent in a deed as to the use of the premises, which runs 

^=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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wlth the land, but whlch can be released at any tlme by the jolnder of ail 
persons entitled to its beneflts. 

[Ed. Note.— For other cases, see Deeds, Cent. Dig. §§ 451, 479; Dec. 
Dig. <S=5l49.] 

10. Courts «©=493 — Pbiobitt or Jxjbisdiction — ^Legal and Equitable Jubis- 

DICTION. 

Complainant contracted to sell to défendants certain real estate, for 
which défendants refused to complète payment on the ground that the title 
was not such as required by the contract. Complainant declared a for- 
felture and re-entered, whereupon défendants brought an action at law for 
damages for breach of the contract by fallure of complainant to furnish 
good title. Pending such action, complainant brought suit in equlty to 
caneel the contract, which was of record, as a cloud upon hls title. The 
rights of the parties depended upon whether complainant had tendered a 
marketable title, whlch involved questions of both law and fact. HelA 
that, whlle the court of equlty acquired jurisdiction so far as related to 
the cancellation of the contract, such jurisdiction extended only to an in- 
cident of the main controversy which involved questions of title and dam- 
ages proper to be tried by a jury, and that it should bave awaited the 
trial of such issues in the court of law whlch first acquired jurisdiction, 
instead of assuming to détermine the entire controversy. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1346-1352 ; Dec. 
Dig. <@=493.] 

Appeal from the District Court of the United States for the East- 
crn District of Michigan ; Arthur J. Tuttle, Judge. 

Suit in equity by Martin Crocker against the Ingersoll Engineering 
& Constructing Company. Decree for complainant (205 Fed. 99), and 
défendant appeals. Reversed. 

G. K. Wright, of Pîttsburgh, Pa., for appellant. 
Martin Crocker, of Mt. Clemens, Mich., and F. D. Eaman, of Dé- 
troit, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. The appellee filed a bill in equity in one 
of the State courts in Michigan, making the Ingersoll Company défend- 
ant, and alleging that Mr. Crocker, as vendor, had made in 1898 an 
executory contract of sale to the Ingersoll Company, as vendee, cover- 
ing part of block 1, Dickinson's addition to the city of Mt. Clemens; 
that the vendee had failed to perform the conditions and thereupon 
the vendor had forfeited the contract and re-entered; that the con- 
tract had been placed upon record and constituted a cloud on vendor's 
title. The bill prayed that this cloud might be removed and the vendee 
enjoined from interfering with vendor's possession. The Ingersoll 
Company removed the case to the court below, in which, after some 
interlocutory proceedings, the company answered, claiming that the 
vendor's title proved to be bad, and that défendant had therefore been 
justified in refusing to pay the remainder of the price. The answer 
also set up that, before the bill in equity was filed, the Ingersoll Com- 
pany, as plaintifï, had begun a case at law in the court below against 
Mr. Crocker to recover damages because he had been unable to make a 

<g:=5For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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good title, and claiming, as such damages, the portion of the purchase 
price which had been paid and the value of the structures which défend- 
ant had erected on the premises and which had been taken over by the 
vendor when he retook possession. The answer insisted that the prior 
suit at law involved the whole controversy, and that the equity case 
ought to be stayed until the suit at law was determined ; but the District 
Court declined to do so, and a final hearing was had upon proofs taken. 
This resulted in a decree finding that the vendor's title was sufHcient, 
and that the vendee and not the vendor had broken the contract, and 
adjudging that unless within 30 days the vendee paid the remainder 
of the purchase price ail the vendee's rights under the contract should 
be treated as forfeited and that the recorded contract, as a cloud upon 
Mr. Crocker's title, should be canceled. From this decree, défendant 
brought this appeal. 

The meritorious questions involved are two : (1) Was Mr. Crocker's 
title good enough, so that his deed would hâve satisfied his agreement 
to convey a "good and suiïïcient title"? (2) Should the question of 
title and the dépendent question of who broke the contract hâve been 
left to the law case for détermination? Although we conclude, for 
reasons hereafter stated, that the second question should be answered 
in the affirmative, yet, since the court of equity had some measure of 
jurisdiction, and the légal questions hâve been fully argued, and send- 
ing the subject-matter back to be tried at law would only resuit in 
bringing the same questions hère again, we think it proper on this 
appeal to consider those matters which hâve been thus presented, and 
which, clearly, must upon the further trial be treated as questions of 
law. 

[1] 1. Thé case involves title to real estate in Michigan, and it has 
often been held by this court that upon such a matter the décisions 
of the Suprême Court of the state fix a rule of property which the 
fédéral courts will follow. In Michigan, the rule has long been estab- 
lished that such a covenant as was contained in the contract hère 
involved — viz. to exécute and deliver a good and sufficient conveyance 
in fee simple, free and clear of ail liens and incumbrances — imposes 
on the vendor an obligation only to convey a marketable, and not a 
perfect, title (Barnard v. Brown, 112 Mich. 452, 70 N. W. 1038, 67 
Am. St. Rep. 432) ; and in the same case it is held that a title acquired 
by adverse possession is, or may be, a marketable title. Ail alleged 
defects in Mr. Crocker's title, not hereafter specially mentioned, we 
think are clearly either too inconsiderable to make it less than market- 
able or else are sufficiently cured by the long possession which conced- 
edly had been held by the vendor and his grantors. 

[2] 2. A controversy betvveen the parties as to whether the title 
was good came to a sharp issue in October, 1911. At that time there 
was an undischarged mortgage against the property, and we assume 
that this made the title then nonmarketable. On December 14th Mr. 
Crocker discharged the mortgage; but without notifying the vendee 
of this act he declared a forfeiture and took possession. We cannot 
think this forfeiture was effective, or at least that it should be so re- 
garded in a suit in equity brought by the vendor. Fair dealing re- 
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quired notice that the mortgage had been paid, and reasonable op- 
portunity for the vendee to reconsider its détermination not to pay. 
Hence the vendor's action amounted only to a déclaration of his in- 
tention and désire to forfeit, and it continued to hâve only this force 
until, on March 30th, the vendee commenced the suit for damages 
because the vendor had no marketable title to convey. This was clearly 
an acceptance of the tendered forfeiture, which must take complète 
effect from that date. The mortgage had then been paid, and the 
vendee knew it, and could not thereafter, in that suit or in this, rely 
upon a def ect which had then ceased to exist. 

[3] 3. The next alleged def ect is the most serions, and to appreciate 
its force further facts must be stated. In 1881 Mt. Clemens was a 
town of considérable size, lying mainly along tlie outside or convex 
side of a sharp curve of the Clinton river, a stream which is narrow, 
but navigable for the intervening few miles to Lake St. Clair. The 
chief business and résidence districts of the town were immediately 
along and opposite this bow, while upon the other side, and separated 
only by the width of the river, was a low-lying district having the 
river practically upon three sides. At tlie time named, the greater 
part of this parcel which was so surrounded by the river and projected 
into the thickly-settled part of the city, but which was itself vacant, 
was owned by Mr. Don M. Dickinson, and was by him platted into 
blocks and lots, as Dickinson's addition. Block 1 was situated at the 
center of the bow, and so was nearest to the business district; and 
at both ends of the block, bridges crossed the river. Judging by the 
map, this block extends to within about 200 feet of the main part of 
the main business street. The dced from Mr. Dickinson to Mr. Crock- 
er's grantor contained this provision : 

"It Is made an express condition of this conveyance that said premlses shall 
never be oceupied or used by or in any trade or business such as if launched 
or started in loealltios in cities already thicljly populated and de^'oted to flrst- 
class résidences are held to be nuisances ; and upon violation of this condition, 
the said premises, and the title thereof, with ail improvements thereon, shall 
revert to party of the first part, their heirs, représentatives and assigns." 

No one doubts the prima facie validity of this stipulation, or that 
it would at once be effective as a condition subséquent, a breach of 
which would give the right of re-entry; and obviously such a condi- 
tion would affect the title in the hands of ail subséquent grantees, 
without regard to whether the condition was repeated in the deeds in 
the intervening chain of title. Blanchard v. R. R., 31 Mich. 43, 18 
Am. Rep. 142 ; Batley v. Foerderer, 162 Pa. 460, 29 Atl, 868. The 
Michigan décisions adopt the gênerai rule that a title is not marketa- 
ble, if there is any outstanding incumbrance or claim — and a condi- 
tion subséquent is an incumbrance — which would make a purchaser 
of ordinary business prudence unwilling to accept the title. Allen v. 
Atkinson, 21 Mich. 351, 361 ; Barnard v. Brown, supra. Clearly, this 
condition in this deed créâtes an apparent or prima facie incumbrance 
which seenis to make the title nonmarketable ; and we corne to a con- 
sidération of the spécial reasons why the condition is thought either 
never to hâve been, or to bave ceased to be, thus operative. 
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[4] 4. It is said that a condition which forbids the maintenance of 
a nuisance is only a déclaration of a burden already imposed by law, 
and so does not constitute an incumbrance. This position is based 
upon three New York cases, Clément v. Burtis, 121 N. Y. 708, 24 
N. E. 1013, Rowland v. Miller, 139 N. Y. 93, 34 N. E. 765, 22 L. R. 
A. 182, and Floyd v. Clark, 7 Abb. N. C. 136. Even if thèse cases 
may be accepted as sustaining the proposition as applicable to a 
condition as well as to a covenant, the condition now involved is es- 
sentially différent. What is and what is not a nuisance dépends largely 
upon the character of the neighborhood, and, if we except certain 
things which are nuisances always and everywhere, the question wheth- 
er a particular use constitutes a nuisance dépends on the surroundings. 
The draftsman of this condition clearly intended to eliminate any 
such question of doubt. He made the restriction apply, not to nuisances 
generally, but to any business which would be considered a nuisance 
if started in a city and in a locality "already thickly populated and 
devoted to first-class résidences." The obvions intention was to fix 
for this locahty, not the changing standard which might be appropriate 
to the vagaries of city growth, but the hard and fast standard of a 
first-class résidence district. 

It might be argued that restrictions intended to maintain a high-class 
residential neighborhood would increase rather than diminish the val- 
ue of the property so long as the neighborhood maintained that char- 
acter, and hence that such a restriction would not injuriously affect 
the marketability of the title; but even that argument will not reach 
the présent case. It appears without dispute that this district did not 
develop as was planned; that the résidences built thereon were of a 
médium class ; that for many years a f actory, coal and lumber yard, 
boarding houses, and places of public entertainment had been maintain- 
ed on block 1, or within the district covered by restrictions like that in 
this deed, and that just outside the district and closely adjacent to this 
parcel were large factories of différent kinds. It is not to be doubted 
that, when the Crocker-Ingersoll contract was made, block 1 was better 
adapted to business purposes than to first-class résidences ; and this 
is emphasized by the fact that Ingersoll contracted to purchase the 
property for the purpose of building upon it a roller coaster or switch- 
back railroad, and using it as a public amusement park. This, cer- 
tainly, would not be, by law, a nuisance if in a suitable location; it 
surely — or at least probably — would be, among "first-class résidences." 
If the restrictive condition was in force, it is clear enough that the 
property could not be appropriated to the lawful use which tlie pur- 
chaser intended, and hence that the condition was an incumbrance 
which made the titie insufficient. 

[ 5 ] 5. Appellee invokes the rule that the right of re-entry for breach 
of condition subséquent is extinguished, if the grantor afterwards. 
and before the breach, conveys to another. Rice v. Boston, etc., R. R., 
12 Allen (Mass.) 141 ; Hooper v. Cummings, 45 Me. 359. It is doubt- 
ful whether this rule survived its reason, which was largely destroyed 
by the statutes making rights of action assignable (Underhill v. Sara- 
toga, etc., R. R., 20 Barb. [N. Y.] 455, 461); but it has relation only 
228 F.— 54 
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to a later conveyance of the very property transferred by the deed 
carrying the condition, whereby the grantor loses that interest which 
bears some analogy to a reversion, and there does not appear to hâve 
been any later deed by Mr. Dickinson covering the parcel now in 
question. 

[6] 6. It wras made to appear that Mr. Dickinson, the grantor, had 
sold ail the property which, at the time of the deed, he owned ad- 
joining or anywhere in the vicinity, and hence it is said that neither 
the grantor nor his heirs had any interest in enforcing the condition, 
and that, if there is no person compétent to enforce the condition, it 
no longer constitutes a substantial burden. This contention perhaps 
confuses the différence between a condition and a covenant, but it 
rests on the supposed application of the Michigan statute (section 
8828, C. L. 1897) providing that a failure to perform "merely nominal" 
conditions not of "substantial benefit" shall not work a forfaiture.^ 
In Barrie v. Smith, 47 Mich. 131, 10 N. W. 168, and Smith v. Barrie, 
56 Mich. 314, 22 N. W. 816, 56 Am. Rep. 391, it was held that the 
grantor, at the time of the deed, must own other lands to be benefited 
by such a condition, or else it is "merely nominal," but that his sub- 
séquent grantees of adjacent lands would or might hâve a right to in- 
sist on the condition (see full discussion by Judge Cooley in 56 Mich.). 
In the présent case it is made to appear that this deed was one of a 
séries of similar ones. Dickinson's addition was platted in 1881, and 
contained 14 blocks, divided into about 260 lots. It also contained 
three larger tracts, not subdivided, but called outlots. As we under- 
stand the présent record, it should be inferred that every deed made 
by Mr. Dickinson from 1881 until 1895 contained this identical re- 
striction, and that such deeds conveyed about 135 lots. Such restric- 
tions thus became fixed, not only upon the entire of block 1, but upon 
the entire of block 2, and upon those portions of block 9 nearest 
block 1. It resulted that block 1 was bounded on the north by the 
river, on the west (300 feet) by nonrestricted territory not a part of 
Dickinson's addition, but on the south (600 feet) and on the east 
(300 feet) by restricted territory. In addition, about half of ail the 
lots to the south and the east within a quarter of a mile were like- 
wise restricted. 

By thèse deeds, the adjacent and nearby lot owners acquired rights 
to benefits from the condition imposed upon block 1. It is qui te clear 
under the two Smith-Barrie Cases not only that the condition, when 
imposed, was substantial, not nominal, but also that conveyances of 
the adjoining land as described did not change the character of the 
condition and render it "merely nominal." 

[7] 7. It is next urged that the condition has become barred by the 
statute of limitations. This is because this part of block 1 had been 
used for a lumber and coal yard with docks on the river front for 

1 "Wlien any conditions annexed to a grant or conveyance of land are merely 
nominal and évince no intention of actual and substantial benefit to the party to 
whom or in vyhose favor they are to be performed, they may be whoUy dis- 
regarded ; and a failure to perform the same shall in no case operate as a for- 
felture of the land conveyed subject thereto." 
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15 years or more before the date of the contract. We see no reason 
to doubt that such a use of the property as was clearly inconsistent 
with the restriction, if sitfficiently open and notorious, and if con- 
tinued for the period of the Michigan statute, would operate to bar 
the right of re-entry and ail dépendent rights, as against ail persons 
who would be bound by adverse possession ; but whether the use hère 
was of such a character as to set the statute in motion is or may be 
a question of fact, and if the statute would otherwise hâve run, the 
inquiry whether there are persons adversely interested who, for spé- 
cifie reasons, are not bound, is not covered by this record. The burden 
is on the one refusing the title to show that it is not marketable (Bax- 
ter V. Aubrey, 41 Mich. 13, 1 N. W. 897) ; and, on the other hand, ac- 
ceptance of a title cannot be compelled, if its validity dépends upon the 
uncertain verdict of a future jury regarding a disputed question of fact 
(Brokaw v. DufFy, 165 N. Y. 391, 59 N. E. 196). If we undertook to 
détermine finally thèse questions on the présent record, only imper- 
fectly shaped for this purpose, we might be doing great injustice. 
They should be tried out in the suit at law, and if any équitable re- 
lief is needed, it may be that, under the présent statute (Judicial Code, 
§ 274 (b) [Act March 3, 1915, c. 90, 38 Stat. 956]), it could be given 
in that suit. 

8. It is said that the condition has been waived and abandoned by 
everybody concerned. This contention is based on the fact that in 
1894 outlot 3 was subdivided into lots, and in 1895 a large part of 
the original addition remaining unsold was partitioned by Mr. Dick- 
inson among the owners, for whom he was trustée, and that after 
thèse dates this restriction was omitted from ail further deeds made 
by the proprietors of the original addition or of lot 3. We infer that, 
at the time of the partition, there remained unsold about 124 of the 
small lots on the original addition, and that, as thèse were 
afterwards sold by the proprietors who had succeeded Mr. Dickinson, 
no condition was imposed. Further, considérable portions of the 
property sold under restriction had been used for years for purposes 
which might be considered forbidden by the condition, and no lot 
owner had ever made any objection. Upon this question of abandon- 
ment and waiver, as upon that of adverse possession, we think no 
décision should now be made. The proofs hâve by no means been 
exhausted, and the questions are proper for décision in the suit at 
law. We do not intend to intimate that each of thèse two questions 
may not now be upon this record, and may not turn out to be upon 
the final record, one of law and not of fact. 

[8] 9. Block 1, and many other restricted parcels, hâve been, by 
the grantees, conveyed by deeds which contained no similar condition 
and no référence to the condition in the Dickinson deed; and this 
fact is urged as having, in some way, cured the defect in the title. 
We do not see how it can hâve this efifect. Obviously a grantee who ac- 
cepts a deed carrying a condition subséquent cannot free the estate by 
omitting the condition when he deeds it away. The omission of the 
condition in so many subséquent deeds as to be gênerai or common 
may hâve a bearing on the question of fact whether there has been an 
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effective abandonment of the condition by those interested in its 
benefits ; but this is the only pertinence the f act has. 

[9] 10. It is urged that to enforce the condition permanently is 
to violate the Michigan statute against perpetuities, which f orbids sus- 
pension of the power of ahenation for more than two lives in being. 
This contention is based upon a misapprehension of the statute. It 
does not prohibit the granting of an easement, or the réservation of 
an analogous interest, for a term without stated Hmit; the power of 
ahenation is not hère suspended, since, if ail persons interested join 
in a deed, a perfect title can be conveyed at any time. Whether or 
not the resuit of such a condition as this should be classified as a 
négative easement existing in connection with a dominant estate in the 
adjoining lots, certain it is that the right grantors could release ail 
incumbrances. 

Several other points are made against the effectiveness of tlie con- 
dition to constitute an incumbrance, but we think the others do not 
require discussion. It cannot be important whether the Ingersoll 
Company was really anxious to carry out the contract, if in fact the 
title was one which it was not bound to accept. 

The Ingersoll Company relied upon another supposed defcct in the 
title: It appeared that the city of Mt. Clemens had once reccived 
a grant of a right to lay water pipes across block 1, and this right 
never was formally released by the city until after the status of the 
parties hereto was fixed by the forfeiture and its acceptance. Wiieth- 
er this apparently outstanding right was really a burden or a benefit, 
whether it had been in fact abandoned by the city, and whether the 
benefit or the abandonment was clear enoueh to make unsubstantial 
any complaint based on this objection, are questions for tlie suit at law. 

[10] We hâve said that the equity court had some measure of 
jurisdiction of this controversy. Ordinarily questions of title are for 
courts of law, and this court has repeatedly denied the jurisdiction 
of a court of equity to consider merely légal questions of title. Hère, 
however, is an executory contract of sale which had been placed on 
record ; until it was removed f rom the record, it constituted a cloud, 
and this f urnished jurisdiction in equity to remove the cloud. We think 
the court should not hâve gone further. It is true that under some 
conditions the jurisdiction of equity, once attached, extends to the 
whole controversy; but hère a suit at law had been first commenced. 
The questions of marketable title, of adverse possession, and partic- 
ularly the question of damages were proper for a jury trial. It is not 
easy to see why the Ingersoll Company was not entitled of right to 
a jury trial; and in such a situation to permit a bill later filed and 
based upon a comparatively trifling incident of the situation to oust 
the jurisdiction of the law court and prevent trial by jury was, we 
think, an undue expansion of equity powers. Orderly administration 
required that the main controversy, légal in its nature, should be tried 
out in the court of law, which had first taken hold of it. Certain ob- 
jections made against the sufficiency of the title were so clearly unten- 
able that we bave thought proper to say so in this case, and in so far 
eud the controversy; but as to others this cannot be said, and they 
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must be left to the appropriate tribunal. This court cannot apply 
to this situation section 274 (a) of the Judicial Code. 

The decree below is reversed, and the case remanded for further 
proceedings consistent herewith. 



SOUTHEEN RY. CO. v. PEPLB. 

In re STANTON TANNING CO., Inc. 

(Circuit Court of Appeals, Fourth Circuit November 4, 1915. Eehearing 
Denied Deeember 11, 1915.) 

No. 1354. 

1. LANDrORD AND TENANT <S=^86 LffiASES — COVENANTS FOE RENEWAL — CON- 

DITIONS PRECEDENT — WaIVEK. 

A railwaj' company leased land to C. for 10 years, wlth the right of re- 
newal ; the lease requiring the lessee to erect a two-story brick warehouse 
on the land, and providing that, as a condition précèdent to a renewal, the 
lessee should serve notice of his élection to renevv 90 days prior to the 
expiration of the term. C. sublet the premises, with the railway coni- 
pany's consent, for a period extending 14 naonths beyond the lO-year 
term, and organized a corporation to take over hls business, which corpora- 
tion executed a mortgage on the leasehold interest to secure an issue of 
bonds when the lease had only 2 years to run. The railway company's 
consent to the sublease and to the assignaient and exécution of the 
mortgage, however, was expressly made subject to the terras and provi- 
sions of the lease. By inadvertence, notice of the lessee's élection to 
renew was not given until 60 days before the expiration of the 10 years. 
The railway company delayed answering for about 5 weeks, and then re- 
plied, explicitly promising to renew the lease upon the lessee writing a 
more formai letter on the subject to its vice président and gênerai man- 
ager, which letter was written. Beld that, the railway company's consent 
having been expressly made subject to the terms of the lease, the sub- 
letting and the assignment to the corporation and exécution by it 
of the mortgage and the érection by the lessee of the warehouse contem- 
plated by the lease were not suffieient in themselves to constitute évidence 
of waiver of the provision requiring notice of the élection to renevs- to 
be given 90 days before the expiration of the term. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275; Dec. Dig. <S=S6.] 

2. Landlord and Tenant <S=386 — Leases — Covenants foe Kenewal — Condi- 

tions Précèdent — Waivee. 

That the railway company allowed the lessee to remain in possession 
and pay rent and taxes after the expiration of the term pending nego- 
tiations for an adjustment of the différences between the parties was not 
in itself évidence of waiver, since, while continuance in possession by a 
tenant with the payment of rent will usually be regarded as a renewal of 
the lease, the acceptance of the rent being considered a waiver of any 
right to notice of intention to renew, this rule does not apply where the 
possession is retained and the rent paid pending negotiations with respect 
to a renewal of the lease. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275; Dec. Dig. <@=j86.] 

8. Landlord and Tenant <g=j86 — Leases — Covenants tob Renewal — Condi- 
tions Précèdent — Waiver. 

The sublease running beyond the term of the original lease, the forma- 
tion of the corporation, the assignment of the lease to it, and the mortgage 

^aoFoT other cases see same topic & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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of the leasehold Indlcated to the lessor the Intention of the lessee to renevs^ 
Vie lease, and In view of the embarrasslng business situation wliicli would 
hj brougtit about by the loss through inadvertence of the premises, equity 
and good conscience required the lessor to promptly reject the notice of 
the lessee's élection to renew, If it intended to stand on its rlght to 90 
days' notice. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275; Dec. Dig. <@=86.] 

4. Landlobd and Tenant (®=86 — Leases — Covenants fob Renewal — Con- 

ditions PRECEDENT — WaIVEE. 

The promise by the rallway company to renew the lease, having become 
effective by the writing of the formai letter requested, amounted to a 
waiver of the 90 days' notice, and acceptance of the 60 days' notice as 
sufficient, and an agreement to renew on the notice given. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275 ; Dec. Dig. 0=86.] 

5. Landlobd and Tenant ©=86 — Leases — Covenants foe Renewal — Con- 

ditions Précèdent — Waivee. 

Where the letter from the corporation containing the promise to renew 
speciflcally referred to the contracta between the parties, setting out the 
dates showing that the officer who wrote it had the lease before him, It 
could not be inferred that the promise to renew was made inadvertently, 
and that the officer writing it had lost sight of the condition contained In 
the lease merely because In a subséquent letter from the vice président 
of the railway company It was stated that he had discovered such condi- 
tion on examination of the lease; the railway company and ail of Its 
officers concerned with the matter having presumptive knowledge of the 
contract to which It was a party and which was in its possession. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275 ; Dec. Dig. <@=>86.] 

6. Landlobd and Tenant <S=»86 — Leases — Covenants foe Renewal — Con- 

ditions Pbecbdent — Waivee. 

Assuming that the rallway company's agreement to renew was due to 
inadvertence, such company had no equity to ask that it be relieved from 
Its promise, as the lessee's fallure to give 90 days' notice was also an 
Inadvertence, and the déniai of a renewal would resuit In great loss and 
hardship to It, while the railway company had suffered no loss or détri- 
ment from the fallure to give the notice earlier. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. |§ 
270-275 ; Dec. Dig. <®=j86.] 

7. Landlobd and Tenant cg=»86 — Leases — Covenants foe Renewal — Con- 

ditions Peecedent — Waivee. 

Negotlatlons between the railway company and the lessee subséquent 
to the letter containing the promise to renew, in which the lessee assented 
to the statement that it had lost the right to a renewal by fallure to give 
the 90 days' notice, and agreed to make a new lease on différent terms, was 
not conclusive that there was no waiver of the 90 days' notice ; no new 
lease having In fact been made. 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent Dig. §§ 
270-275 ; Dec. Dig. <S=>86.] 

8. WoBDS and Pheases — "Waivee." 

"Waiver" is the intentional relinquishment of a known right, with 
both knowledge of its existence and intention to relinqulsh It. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Waiver.] 

^=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe» 
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9. Landlobd and Tenant ®=j86 — Leases — Covenants foe Eenewai- — Con- 
ditions PRECEDENT— WaIVER. 

In a proceeding Involving a question as to a lessee's rlght to a renewal 
of a lease, providing that, as a condition précèdent to a renewal, the lessee 
should give 90 days' notice of its élection to renew, whether tlie lessor 
rellnquished its right to refuse to renew, where sueh notice was not given, 
was a question of fact 

[Ed. Note. — For other cases, see Landlord and Tenant, Cent. Dig. §§ 
270-275; Dec. Dig. ©=86.] 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Richmond, in Bankruptcy ; Edmund Wad- 
dill, Judge. 

In the matter of the Stanton Tanning Company, Incorporated, bank- 
rupt. From a judgment dismissing the pétition of the Southern Rail- 
way Company, opposed by Gustavus A. Peple, trustée, the Railway 
Company appeals. Affirmed. 

Thomas B. Gay, of Richmond, Va. (Eppa Hunton, Jr., of Rich- 
mond, Va., on the brief), for appellant. 

George Bryan and Henry C. Riely, both of Richmond, Va., for 
appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. By a written contract dated November 
1, 1900, Southern Railway Company leased to Marion H. Chalkley a 
vacant lot, now in the limits of the city of Richmond, for the term 
of 10 years beginning October 1, 1898, with the right of renewal for 
two other successive terms of 10 years. The lessee agreed to pay 
$35 a year rent and to erect a two-story brick warehouse on the lot. 
The contract provided, "as a condition précèdent" to renewal, that the 
lessee "should first serve upon the railway company ninety (90) days' 
notice in writing of his élection of such renewal prior to the expira- 
tion of any existing term of renewal thereof ." 

By a contract dated October 1, 1904, the railway company consented 
to a sublease of part of the lot to the Gus Kohn Company for 5 years 
from December 1, 1904; and on April 11, 1906, consented that Chalk- 
ley should assign ail his rights under the lease to Stanton Tanning 
Company, a corporation formed to take over and operate the lessee's 
business, and that the Stanton Tanning Company should include the 
leasehold interest in a mortgage or deed of trust to secure an issue 
of bonds. Thèse consents were given with the stipulation that the 
transactions made should be subject to the terms and conditions of 
the lease to Chalkley. 

On August 1, 1908, 60 days before the expiration of the first lease 
term of 10 years, the Stanton Tanning Company, by letter, formally 
notified the railway company of its élection to renew the lease for 
another period of 10 years. The failure to give the notice 90 days 
before the expiration of the lease term of 10 years, as required by con- 
tract, was due to the inadvertence of Chalkley, the président of the 
tanning company. 

@=9For atber cstnes see same tapie & KSY-NUMBËR in ail Key-Numbered Dlgests & Indexes 
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The tanning company, with the consent of the railway company, 
remained in possession, paying rents and taxes, about 4 years after 
the expiration of the first lease period. Before the expiration of that 
period, however, the railway company had asserted its claim of 
faillira to rryeet the condition précèdent to renewai and there 
were extended negotiations looking to a settlement of the différ- 
ences between the lessor and the lessee. In January, 1912, the tan- 
ning company was adjudged a bankrupt, and its rights became vested 
in G. A. Peple, trustée. On October 18, 1912, the railway company 
filed its pétition in the bankruptcy proceeding, setting ont the lease, 
and alleging that the right to renew the lease had not been exercised 
since notice of the élection to renew had not been given by the lessee 
90 days before its termination as stipulated in the contract. On this 
ground the railway company asked immédiate possession of the lot 
and the houses situatçd thereon, and compensation for the use since 
October 1, 1912. The District Court dismissed the pétition, holding 
that the railway company had not clearly proved the forfeiture con- 
tended for, that it had waiyed the requirement of 90 days" notice, 
and that the tanning company had exercised the right of renewai. 
The question before us is whether the évidence affords sufficient sup- 
port for the conclusion of the District Court. 

[1-3] It is to be observed that the railway company is not in a 
strict sensé setting up a forfeiture, for the lease was for 10 years, 
with the right of renewai made by the parties themselves to dépend 
upon the 90 days' notice as a condition précèdent. Yet, under the cir- 
cumstances, the lessee's claim to relief appeals as strongly to a court 
of equity as if a technical forfeiture were involved. By the lease the 
lessee had contracted to erect a two-story brick warehouse 90 by 100 
feet on the lot. Hc had incurred this expense witli the knowledge 
that the warehouse would be forfeited unless he renewed the lease. 
Afterwards, when the original term had only 4 years to run, he had 
sublet the premises for a period extending 14 months beyond the 
10-year term. He had organized a corporation to take over and con- 
tinue the business a little over 2 years before the first term of 10 
years had expired, and this corporation had executed a mortgage to 
secure its bonds. 

We do not think, however, that thèse facts, standing alone, are suf- 
ficient in themselves to constitute évidence of waiver; for the consent 
of the lessor to the sublease and to the assignment and exécution of 
the mortgage was expressly made subject to ail the terms and pro- 
visions of the lease, and one of the provisions was that notice of 
90 days should be a condition précèdent to the renewai of the lease. 
Nor do we think that allowing the lessee to remain in possession and 
pay rent and taxes, pending the negotiation for adjustment of the 
différences between the parties, should be taken as in itself évidence 
of waiver. Continuance in possession by a tenant, with the payment 
of rent, will usually be regarded as renewai of the lease; the ac- 
ceptance of the rent by the lessor being considered a waiver of any 
right to notice of intention to renew. Probst v. Rochester Steam 
Daundry Co., 171 N. Y. 584, 64 N. E. 504; Long v. Stafford, 103 
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N. Y. 274, 8 N. E. 522; Stone v. St. Louis Stamping Co., 155 Mass. 
267, 29 N. E. 623; Benne v. Miller, 149 Mo. 228, 50 S. W. 824; 
Hôtel Allen Co. v. Allen's Estate, 117 Minn. 333, 135 N. W. 812. 
But this rule does not apply where the possession is retained and the 
rent paid pending negotiations with respect to the renewal of the 
lease. Williamson v. Paxton, 18 Grat. (Va.) 475; Peirce v. Grice, 
92 Va. 767, 24 S. E. 392; Grant v. White, 42 Mo. 285; Waring v. 
L. & N. R. Co. (C. C.) 19 Fed. 863; 24 Cyc. 1014. 

But the sublease, running 14 months beyond the first lease period, 
the formation of a corporation to take over the business, Chalkley's 
assignment of the lease to that corporation, and the mortgage of the 
leasehold when the first lease period had only 2 years to run, indicated 
to the lessor the intention of the lessee to renew the lease. Thèse 
transactions placed the parties in a relation to each other différent from 
that which would hâve existed, had there been a mère option to lease 
upon acceptance of an ofîer within 90 days without an intervening 
lease period ; and they hâve an important bearing on the inference to 
be drawn from the conduct of the lessor when the notice was given 
by the lessee 60 days before the expiration of the lease. Expense and 
labor had been incurred and plans had been laid out for éie future 
which the lessor could hardly fail to know would not hâve been in- 
curred and entered upon if the lessee had not been relying on a 
renewal of the lease. It seems, therefore, reasonable to infer that, 
if the lessor intended to stand on its right to 90 days' formai notice 
of the élection to renew, it would hâve promptly rejected as insuffi- 
cient the notice given 60 days before the expiration of the first lease 
period. Indeed, equity and good conscience required prompt rejec- 
tion of the notice, so that the lessee might hâve immédiate opportunity 
to relieve itself as far as possible from the embarrassing business sit- 
uation which would hâve been brought about by the loss, through 
inadvertence, of a very important property right. 

[4] The case, then, is narrowed down to the inquiry whether, un- 
der thèse circumstances and in thèse relations of the parties, the con- 
duct of the lessor, after receiving the 60 days' notice, indicated an in- 
tentional acceptance of that notice as sufficient. Upon receiving the 
notice of August 1, 1908, 60 days before the termination of the first 
lease period, the lessor did not reply for 5 weeks. After that delay 
it responded to the notice on September 8, 1908, with an explicit 
promise to renew the lease upon the lessee writing a more formai let- 
ter on the subject to the vice président and gênerai manager. The let- 
ter was written as requested, and the conclusion is inévitable that the 
promise became efifective ; for it was without other condition or quali- 
fication. The promise was given with knowledge of the arrangements 
which the lessee had before made for a continuance of its business, 
and in the full view which the lease contract presented of the right 
of the lessor to insist on 90 days' notice. Had nothing more appeared, 
there could be no doubt that the case would be this : A lease for 10 
years, with the right to renew for 10 years on notice of élection to 
renew 90 days before the expiration of the first lease period; trans- 
actions between lessor and lessee indicating plainly a purpose to re- 
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new; notice of élection to renew 60 days before expiration of first 
lease period ; waiver of 90 days' notice by acceptance of 60 days' 
notice as sufficient, and agreement to renew on the notice given. 

[5] But it is said that the officer who agreed on behalf of the Com- 
pany to renew was not advertent to the condition of 90 days' notice 
req«ired by the contract, and that the company should be relieyed 
from the mistake. In the first place, it does not appear that the mind 
of the officer who wrote the letter did not advert to the condition re- 
quired by the contract. It cannot be inferred that he had lost sight of 
the condition merely because the vice président, in a letter of Septem- 
ber 16, 1908, said that he had discovered the condition on examina- 
tion of the contract. The railway company, and ail of its officers con- 
cerned with the matter, were under the presumption of knowledge 
of the contract to which the corporation was a party and which was 
in its possession. Surely this presumption is not rebutted as to other 
officers of the company by a letter of one officer, not sworn as a wit- 
ness, to the effect that on examination he had found the provision 
of the contract. On the contrary, the letter of September 8, 1908, 
agreeing to renew, shows on its face that the officer who wrote it had 
before him the lease contract, for the letter refers specifically to ail 
the contracts relating to the matter and sets out the dates. 

The position that the officer who agreed to renew did so under the 
supposition that another notice had been given 90 days before the ter- 
minât! on of the first lease period is untenable. The notice of August 
1, 1908, on its face plainly indicated that it was intended as the formai 
notice of élection to renew. The natural inference is that the railway 
company, having been already advised by its transactions with the 
tanning company that it would désire to renew the lease and having 
suffered no détriment from the lessee's failure to give 90 days' notice, 
agreed to renew the lease with knowledge of the condition of 90 days' 
notice, or that, without concerning itself with the condition it intended 
to waive it, whatever it might be. 

[6] But let it be assumed that the agreement to renew was due to 
inadvertence ; what equity has the railway company to be relieved 
against its agreement or the waiver implied by the promise? The 
lessee's failure to give 90 days' notice was also an inadvertence. It 
had made arrangements, and had had transactions with the lessor, 
which gave the lessor notice that déniai of a renewal would resuit 
in great loss and hardship. The lessor had suffered no loss nor détri- 
ment from the failure to give the notice earlier. It had delayed 5 
weeks an answer to a request for renewal, and had then given an un- 
equivocal promise to renew. Plainly, under thèse circumstances, the 
lessor has no equity to ask that it be relieved from its promise. On 
the other hand, the lessee présents a very strong case for the enforce- 
ment of the new promise or the waiver implied by it. 

[7-9] It is true there was uncontradicted oral évidence that after 
the letter of September 8, 1908, Chalkley, on behalf of the tanning 
company, made efforts to corne to terms with the railway company 
on a new lease, and assented to the statement that he had lost the 
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TÏght of renewal by failure to give the 90 days' notice. The voluminous 
correspondance on the subject also indicates that he thought his com- 
pany's rights had been lost, and he agreed to make a new lease on terms 
différent from the original. But the proposed new lease was never 
«xecuted, and the railway company does not claim that there was a 
new contract. On the contrary, its claim to possession rests on the 
position that none was ever made, and that there is now no outstand- 
ing contract of any kind. The expression of opinion by Chalkley and 
his inference at the time that his company's rights had been lost is 
not conclusive. Since no new agreement was alleged or proved, the 
court must go back to the last binding transaction between the parties ; 
that is, to the request or ofîer to renew the lease and the acceptance 
of the offer by the railway company. "Waiver is the intentional re- 
linquishment of a known right, with both knowledge of its existence 
and intention to relinquish it." So. Ry. Co. v. Gregg, 101 Va. 308, 
43 S. E. 570. Whether there was a relinquishment is a question of 
fact, and the évidence affords strong support for the finding that the 
railway company, with full knowledge of its right, intended to relin- 
quish it, and did relinquish it by an agreement to renew the lease not- 
withstanding the failure of the lessee to comply strictly with the con- 
dition précèdent. 

It would be mère affectation to analyze and discuss the numerous 
and somewhat conflicting cases on the length to which the courts will 
go in relieving against strict compliance with the time requirement for 
the renewal of a lease or other contract. Every case dépends upon 
the particular words used in the contract and the circumstances sur- 
rounding the transaction. Assuming the right of the lessor in this 
case to stand on strict compliance with the condition précèdent that 
notice of élection to renew be given 90 days before expiration of the 
first lease term, we affirm the judgment on the strong évidence lead- 
ing to the conclusion that the lessor waived the requirement and 
agreed to renew without respect to whether the notice was in time or 
not. 

Affirmed. 



COURTNEY V. GEOEGEE. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 95. 

1. COBPOBÂTIONS €=9175 — ^LlABILITT OP SlOCKKOLDEBS UNPAID SUBSCBIP- 

TIONS. 

An agreement by a corporation that no more than $10 need be pald 
for stock of the par value of $100, and that on the payment of that 
amount the stock was to be nonassessable, was binding on the corpora- 
tion, whether the stoekholder subscribed for the stock or purchased it 
from the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent Dlg. S§ 654-656; 
Dec. Dig. ®=9l75.] 

(S=3Far other cases see same toplc & KEY-NUMBER ia ail Key-Numbered DigesU & Indexes 
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Z. Bankruptct <Sx=145— Liabilitt of Stockholders— TJnpaid Subscmp- 

TIONS. 

Gen. St. Mlim. 1913, § 6193, provides tliat, save as otherwise speclally 
llmlted or provided, no corporation shall issue any share of stoclî for a 
less amount to be actually pald in tlian tlie par value ol tliose first is- 
sued. Défendant purchased stock in a Minnesota corporation of the par 
value of $100 from the corporation under an agreement lliat upon pay- 
ment of $10 a share, the stock would be fully paid up and nonassessable, 
and this amount vvas paid. Held tliat, under such statute as construed 
by the Minnesota Suprême Court, a trustée in bankruptcy could not recov- 
er from défendant the unpaid balance of the par value. 

[ï.'d. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 205, 230- 
232, 234 ; Dec. Dig. ©=5145.] 

In Error to the District Court of the United States for the Western 
District of New York. 

The Huron Iron Mining Company is a corporation organized and 
existing under the laws of the state of Minnesota and is a citizen of 
that state. It has its principal place of business in the Western district 
of Michigan. The défendant is a citizen of the state of New York and 
résides in the Western district. 

The Huron Iron Mining Company was organized on August 24, 1906, and 
carrled on its opérations until a bout October 20, 1913, when it became unable 
to meet its obligations as they became due. On December 19, 1913, it flled a 
voluntary pétition in bankruptcy in the District Court of the United States for 
the Western District of Michigan, Nortliern Division. On December 20, 1913, 
it was duly adjudged a bankrupt In that court. On January 24, 1914, the 
plaintiff was duly elected trustée of the estate of the bankrupt, was confirmed, 
and duly qualifled. At the time of the adjudication of the corporation as a 
bankrupt its outstanding capital stock was $1,500,000, divided into 15,000 
shares of $100 each. The défendant is the holder of 1,500 sharcs of the stock. 

This action was brought by the trustée in bankruptcy agaiust défendant as 
a stockholder to recover an assessment upon the stock which had been issued 
to him for less than its par value and as nonassessable. The parties stipulated 
In writing that a trial by jury was walved and that the case mlght be tried at 
Buffalo, N. Y. Tbe case was accordlngly tried at Buffalo on January 22, 1915. 
The court found the followmg facts: 

That the stock was Issued for the price of $10 per share, and that when that 
amount was paid the stock was to be nonassessable. 

That défendant paid $10 per share and no more for bis stock. 

That the référée in bankruptcy had ordered and adjudged that the défend- 
ant be assessed $3 per share on his 1,500 shares. 

That payment of the assessment was necessary in order that payment of 
the debts of the Huron Iron Mining Company might be made. 

That défendant refused to pay the assessment. 

The court dismissed tlie bill. 

Judgment (221 Fed. 502, C. O. A. ) affirmed. 

Thompson, Hine & Flory, of Qeveland, Ohio, and Morey, Bosley & 
Morey, of Bufifalo, N. Y., for plaintiff in error. 

Strebel, Corey, Tubbs & Beals, of Buffalo, N. Y. (Warren Tubbs, 
of Buffalo, N. Y., on the brief), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question which this case présents is whether a trustée of a bankrupt 

®=jFor other cases see same topic & KBY-NUMBEH in ail Key-Numbered Dlgests & Indexes 
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Minnesota corporation has a right to maintain an action against a 
stockholder who received his stock from the company without paying 
the full par value and under an agreement that it should be nonassess- 
able. The stockholder has been assessed by the receiver in bankruptcy 
$3 a share on 1,500 shares, and this action has been brought by the 
trustée of the bankrupt to recover $4,500. 

[1] This is not an action to recover the balance of an unpaid sub- 
scription to stock. The complaint alleged that the défendant was a 
subscriber for and the owner and holder of 1,500 shares of the capi- 
tal stock of the par value of $100 per share, and that upon his sub- 
scription therefor he promised and agreed to pay $100 per share, and 
that he paid no part thereof except the sum of $5 per share. The Dis- 
trict Judge, however, found as a fact that the défendant purchased 
his shares from the company under an express agreement between 
himself and the corporation that $10 per share should fully pay it for 
each such share and that the shares so sold should be nonassessable. 
He aiso found as a fact that in pursuance of the agreement the de- 
fendant paid the corporation $10 for each share. So long as there was 
an agreement with the corporation that no more than $10 need be paid 
for the stock, and that on the payment of that amount the stock was 
to be nonassessable, the agreement to that effect would be equally bind- 
ing, as against the corporation, whether the défendant subscribed for 
the stock or purchased it. In neither event would the claim for the 
unpaid balance be an asset of the corporation. But if there had been 
a subscription for the stock, with no such understanding that on the 
payment of $10 per share the stock was to be nonassessable, then the 
claim for the unpaid balance would be an asset of the corporation. In 
the one case the trustée in bankruptcy might be able to maintain the 
action while in the other he might not. A contract entered into by a 
corporation with the unanimous consent of ail the remaining stock- 
holders that a particular stockholder need pay but a specified portion 
of the face value of the stock is binding on the corporation, although 
it may be declared void in favor of creditors who became such with- 
out notice of the agreement. It is to protect the right of such credi- 
tors that the présent action was brought. 

In Remington on Bankruptcy, § 976, the rule is stated to be that 
unpaid stock subscriptions in a bankrupt corporation pass to the trus- 
tée. This is undoubtedly true where the subscription is made with- 
out restriction. But it may not be everywhere true where the sub- 
scription is accompanied by an agreement similar to that which the 
corporation made with the défendant in the case at bar. 

In re Jassoy Co., 178 Fed. 515, 101 C. C. A. 641 (1910) this court 
had before it the question of the right of a trustée in bankruptcy to 
maintain an action against stockholders to the extent of the amount 
unpaid on their stock. The trustée sued to enforce the payment of a 
balance of the par value of stock concededly issued as full-paid for 
property purchased, but which property had been found not to be 
worth the par value. In that case we held that as the bankrupt was a 
New York ccrporatiom the right to levy an assessment or to take other 
action to coUect from its stockholders must be found in the statutes 
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of thîs State ; that there was no such right at common law, where an 
original contract of subscription did not exist ; and that in the fédéral 
courts the New York statute would be construed in strict conformîty 
to the construction placed upon it by the New York Court of Appeals. 
We therefore held, in accordance with the décisions of that court, 
that no right of action passed to a trustée in bankruptcy of the cor- 
poration in behalf of its gênerai creditors to enforce payments from 
stockholders to whom full-paid stock was issued for property the real 
value of which was less than the par value of the stock. 

That case settled the law for this circuit, and we see no reason why 
it should be departed from in the case which is now presented to us. 
In the case at bar the bankrupt corporation was organized under the 
laws of the state of Minnesota. The défendant was a stockholder in 
a Minnesota corporation. The single question, therefore, is whether 
the Minnesota statute as interpreted by the Minnesota courts gives the 
receiver of the bankrupt corporation a right to maintain this action. 

[2] The corporation was organized in 1906, and the Minnesota stat- 
ute (Gen. St. 1913, § 6193) reads as foUows : 

"Save as otherwise specially limlted or provided, no corporation shall issue 
any share of stock for a less amount to be actually paid in than the par value 
of those first issued." 

This provision seems to hâve been enacted in 1866, and to hâve been 
retained in the varions acts subsequently adopted and which regulate 
the corporations of that state. 

In Minnesota Thresher M. Co. v. Langdqn, 44 Minn. 37, 46 N. W. 
310 (1890), the Suprême Court held that a receiver could recover capi- 
tal which had been withdrawn and refunded by the corporation as a 
gratuity to its stockholders. The property so withdrawn was assets 
of the corporation at the time of the withdrawal. Although the cor- 
poration could not recover back tlie moneys so paid out, the court said 
that everything became assets in the hands of the receiver which were 
assets as to creditors, and that the receiver might sue to recover them, 
not in the right of the corporation, but only in the right of the creditors. 
The reason for the décision, as explained in Minneapolis Baseball Co. v. 
City Bank, 66 Miim. 441, 443, 69 N. W. 331, 38 L. R. A. 415 (1896), 
was "because such was at one time the property of the corporation." 

In Hospes v. Northwestern Mfg. Co., 48 Minn. 197, 50 N. W. 1117, 
15 L. R. A. 470, 31 Am. St. Rep. 637 (1892), the court had before it 
the liability of a stockholder on stock issued gratuitously as full-paid, 
no payment having ever been made, either in money or property. The 
Company at the time the stock was issued was free from debt, but 
afterwards became insolvent. Its indebtedness amounted to about 
$3,000,000, and the corporate assets were not sufficient to pay any con- 
sidérable part of it. The court elaborately considered the liability of 
one holding watered stock, and the opinion rendered has been fre- 
quently cited since by courts and text-writers. The "trust fund" doc- 
trine announced by Justice Story in Wood v. Dummer, 3 Mason, 308, 
was subjected to a very discriminating criticism and rejected, as was 
that of an implied promise, and the liability of the stockholder was 
placed, where it undoubtedly should rest, upon the fraud practiced 
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upon the creditors. The court held that an agreement to issue, as full- 
paid and nonassessable, stock for which full payment was not to be 
made, was valid as between the company and the stockholder, but in- 
valid as between the stockholder and creditors who became such after 
the stock was issued, and who could fairly be presumed to hâve relied 
on the fact that the stock had been paid for. And it was held that the 
right of the creditors against the stockholders in such cases was not 
derived through the corporation, but accrued directly to the creditors 
or for their benefit. In the case of In re People's Live Stock Insurance 
Co., 56 Minn. 180, 57 N. W. 468 (1894), the court held that the power 
of a receiver of an insolvent corporation to prosecute and défend ac- 
tions had référence to such actions as the corporation might hâve pros- 
ecuted or defended, had its aflfairs not been taken out of its hands by 
the appointment of a receiver. It was declared in that case that, as 
the constitutional or statutory liability of the stockholders was directly 
to the creditors, it was no part of the assets of the corporation, and 
could not be enforced by the corporation. It was also held that the 
right to recover the balance due on a subscription for stock was an in- 
debtedness, not to the creditors of the corporation, but to the corpora- 
tion itself, and that it might be enforced by the receiver; the claim 
being an asset of the corporation. 

In Basting v. Ankeny, 64 Minn. 133, 66 N. W. 266 (1896), the court 
held that the receiver of an insolvent corporation could tnaintain an 
action for an unpaid subscription for shares; that being a debt due 
to the corporation, and as such an asset of the corporation. 

In Minneapolis Baseball Company v. City Bank, supra, the court 
held that a receiver of an insolvent corporation had no authority to 
enforce the individual liability of stockholders for the debts of the 
corporation. The court said : 

"Everythlng which Is still an asset of the corporation or debtor as to credi- 
tors becomes an asset In the hands of such a receiver. Among the rights 
which pass to hlm as the représentative of creditors is the right to recover 
property of the corporation conveyed in f raud of creditors, or capital refunded 
without considération to stocliholders ; that is, his powers and functions re- 
late only to what is, or was at some previous tlme, and still is, as to creditors, 
the property or estate of the corporation." 

We do not find in any subséquent Minnesota décisions any qualifica- 
tion of the doctrine announced in the above cases. Our attention has 
been directed to some of the later décisions, which counsel would hâve 
us believe départ f rom the doctrine laid down in the earlier cases ; but 
we are unable to accept his view, and we think that ail such cases are 
easily distinguishable, and by no means warrant the conclusion that 
in the state of Minnesota a receiver or trustée could maintain an ac- 
tion against an original holder of nonassessable stock issued for less 
than par to recover for the benefit of creditors the unpaid balance on 
the stock. 

In view of our décision in the Jassoy Case and the décisions of the 
Minnesota courts, the District Court was right in holding that the 
plaintiflf, as trustée in bankruptcy, has no cause of action. 

Judgment affirmed. 
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RAMSDELL et al. v. GOTJMIS. 
(Circuit Court of Appeals, Second Circuit. November 9, 1915.) 

No. 51. 

1. Mastek and Servant ©=5286, 289 — Action foe Death or Servant — Ques- 

tions FOK JUEY. 

The end of a gangway, composed of tliree planks, wliicli rested upon 
a barge, dropped off owlng to the rocliing of tlie barge caused by passing 
vessels, and plaintiff's Intestate, v^ho was employing in wlieeling a barrow 
load of bricks on board, f ell in the river and was drowned. The planks 
extended three feet upon the barge, but were not fastened. They were 
long enough to hâve been extended further. The accident occurred during 
the lunch hour, vvhen the rules of the employer requlred a cessation of 
work, but it did not appear that such rule vras for the protection of the 
workman, or that deceased was ever personally notifled of It, or that It 
was generally observed. Eeld, that the fact that it was not customary to 
fasten the ends of such ways, or that it was not shown that such acci- 
dents had occurred bef ore, did not authorize the court to say as matter 
of law that the employers were not négligent, but that such question and 
the question of the contributory négligence of the deceased were proper- 
ly submitted to the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. il 
1001, 1006, 1008, 1010-1015, 1017-1033, 1036-1042, 1014, 1046-1050, 1089, 
1090, 1092-1132 ; Dec. Dig. <S==>286, 289.] 

2. Négligence <@=>136 — Actions foe Négligence — When Négligence I8 

Question foe Juey. 

Whenever there may reasonably be difCerence of opinion which may 
fairly be drawn from the facts, the question of négligence Is one of fact 
for the jury. 

[Ed. Note. — Por other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dig. <S=>136.] 

3. Négligence <S=>136 — ^Actions foe Négligence — Questions foe Juey — 

conteibutobt negligence. 

The question of contributory négligence Is always for the jury, ex- 
cept where the exact standard of duty is flxed or the négligence is gross 
and Inexcusable. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 277-353; 
Dec. Dig. <S=»136.] 

4. Appeal and Erroe <g=al004 — Eeview — Excessive Veedicts. 

Appellate fédéral courts possess no revlsory power as to excessive 
verdicts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944r- 
3947 ; Dec. Dig. «=1004.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by Pantelis T. Goumis, administrator of the estate 
of Sarantos Andréas Vlemmas, deceased, agfainst James A. Ramsdell, 
Henry P. Ramsdell, and Homer S. Ramsdell. Judgment for plaintiff, 
and défendants bring error. Affirmed. 

Robert M. McCormick, of New York City (Joseph F. Murray, of 
New York City, of counsel), for plaintiffs in error. 

Samuel F. Frank, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

©sjFor other cases see same topio & KEY-NUMBBE In ail Key-Numbered Digests & Indexes 
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ROGERS, Circuit Judge. [1] The plaintiff's intestate was employ- 
ed by défendant as a laborer and while so employed and on July 26, 
1913, accidentally met his death. The action is brought under the New- 
York Employers' Liability Act, which imposes liabiHty on employers 
causing workmen injury "by reason of any defect in the condition of 
the ways, works, machinery or plant. * * * " Chapter 352 of the 
Laws of 1910. 

The plaintiff alleged in his complaint that défendants provided the 
deceased with an unsafe and improper place to work where he was 
exposed to great and needless danger ; tliat the place was unsafe and 
dangerous, in that the only way to the barge was over a plank which 
was unsafe, defective, and improper for use as a passageway, and 
that it was too narrow and of old, splintered, and uneven wood so 
that it did not lie firmly and securely ; that it was in no way secured, 
fastened, or attached at either end so as to prevent the same from 
rocking violently in any motion of the said scow, although défendants 
knew of the possibility of rocking owing to the oft-repeated and con- 
tinuai passage of large and heavy steamboats along the Hudson river at 
that point; that the said plank and scaffold was slippery and covered 
with clay and water, thereby rendering it unsafe to stand upon or walk 
across; and that the said plank had no side rails, guards, or protec- 
tive devices of any kind whatsoever. 

At the time of the accident the deceased was engaged in wheeling 
a barrow loaded with bricks from the shore at the brick works over 
upon a barge moored near the shore in the Hudson river. To provide 
a passage over which the bricks might be wheeled three planks had 
been laid between the dock and the barge making a passageway about 
30 inches wide and 30 f eet long. Thèse planks were fastened together 
with a cleat on the bottom, but were in no way secured or fastened 
at either end. About 3 feet of the gang planks rested on the barge. 
While the man was on the planks and midway the barge and the dock 
and engaged in wheeling the bricks, the gangplanks fell, the end on 
the boat falling into the water, the other end remaining on the dock. 
The fall of the planks was occasioned by the barge having been rocked 
by a swell caused by a passing steamer. As the planks went down the 
man fell into the water and his barrow of bricks on top of him and he 
was drowned. This was on Saturday at about 12:20 p. m. The men 
engaged to wheel the bricks had been informed in the morning how 
many tiers of bricks they were to put on the barge, and that when 
they had put the indicated number on board they could stop work for 
the day. The rules provided for the cessation of work laetween 12 
o'clock noon and 12 :45 p. m. when the men ate their lunch. The rulé 
was that during that period the men were not to work. The rule to 
that efïect was never posted, and the plaintiff's intestate was never 
individually informed that he was not to work at that time. The 
foreman said he "just told the whole bunch of them as they were 
there." Whether the deceased was in "the bunch" at the time the 
rule was thus announced does not appear. The rule does not appear 
to bave been made for the protection of workers. The assistant f ore- 
man's testimony indicates that his duty was to keep his eyes on IJib 
228 F.— 55 
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bricks that were being loaded on the wheelbarrows on the shore for 
the purpose of rejecting the bad bricks. He was asked specifically 
what objection tliere was to the man's going to work during the lunch 
hour, and he answered : 

"Hère is the harm. It is that they wlU go to work and they wlll put In any 
klnd of brick, and I got found fault with lettlng them do so." 

It is évident therefore that the object of the rule was not to make 
sure that some one in authority should be présent to warn them if it 
became unsafe to use the gangplanks because of the rocking of the 
boat. But whatever the purpose of the rule may hâve been the évi- 
dence showed that it had been so generally disregarded that the jury 
might well hâve found that it had become a dead letter. 

The foreman testified that he had never seen the end of the gang- 
planks fastened to a barge. A witness called for the défendant, who 
had been a boat captain for 35 years and had been running boats on the 
Hudson river for about 50 years and was familiar with tlie dock where 
the accident occurred, was asked whether it was customary for gang- 
planks to be made fast on a barge while it was being loaded with bricks, 
replied that it was not. He testified that he never had a man drowned 
in that way. He added on cross-examination that he had seen planks 
fastened on ferryboats. Another witness similarly called, who had 
had expérience as a boat captain for 23 years and was familiar with 
the loadîng and unloading of bricks, testified that it was not customary 
to hâve the gangplanks made fast to the barge when the barge was 
at the dock. He stated also that he never had heard of a man being 
thrown ofï one of thèse planks. Did the manner in which thèse planks 
were allowed to rest on the barge show that défendants were neg- 
'.igent ? 

[2] The court instructed the jury that the burden of proof was on 
the plaintiff to satisfy them by a fair prépondérance of the évidence 
that the défendant was guilty of négligence in furnishing neither a 
suitable place nor suitable material with which to do the work. He 
charged them that the plaintiff claimed that the planks ought to hâve 
been fastened so that when the boat rocked it could not hâve dropped 
off, and said that on that question the défendants claimed that they did 
as everybody else did, and that with that kind of a boat and under ail 
the circumstances they were not required to do more than they did. 
We see no error in leaving that question to the jury to décide. This 
certainly is not a case where the court could say as a matter of law 
that the défendants were not négligent. Neither is it a case in which 
the court could say as a matter of law that the défendants were nég- 
ligent. What is and what is not négligence in a particular case is 
generally a question for the jury, and we think it was a question for 
the jury in this case. Whenever there may reasonably be difiference 
of opinion which may fairly be drawn f rom the facts the question of 
négligence is one of fact for the jury to détermine. They hâve found 
against the défendant. Evidence was introduced for the purpose of 
showing that it was the universal practice on thèse brick barges to leave 
the gangplanks when placed in position unfastened. But irrespective 
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of whether it is or is not négligent for thèse planks to be used in 
this manner, we think the évidence showed conclusively that the planks 
f ell because not placed far enough on the barge to meet the play which 
might be expected at that place, where défendants knew that the pas- 
sage of large boats frequently rocked any barges which might be lying 
at the dock. The planks rested only three f eet on the barge ; they were 
long enough to hâve been given six feet on the barge. It was a fair 
question for the jury to say whether it was not careless management 
to place the gangplanks so that they did not hâve bearing surface enough 
to meet a sway which might reasonably be expected. The fact that 
■it was not customary to fasten the gangplanks to the brick barges and 
that injuries had not before happened because of the omission to do 
so did not constitute an answer as a matter of law to the charge of 
négligence. See Fletcher v. Baltimore & Potomac R. R., 168 U. S. 
135, 18 Sup. Ct 35, 42 L. Ed. 411 (1897). 

[3] It is claimed in this court that the négligence of the plaintifï's 
intestate contributed to, if it was not the sole proximate cause of, his 
death. The question of whether the death was occasioned b>' the 
man's own négligence was for the jury, and they hâve answered it by 
finding against the défendant. The question of contributory négli- 
gence is always for the jury except where the exact standard of duty 
is fixed, or the négligence is gross and inexcusable. And the facts 
of this case do not bring it within either exception. Moreover, no 
claim was made in the court below that the court should hâve de- 
cided as matter of law that the négligence of the man caused his death. 

[4] The jury rendered a verdict in favor of the plaintiff for $1,500, 
and the court ordered judgment to be entered for that amount It is 
now urged in this court that the amount of the damages for the loss 
resulting from the death of the plaintifif's intestate is excessive and a 
reversai is asked on that ground. Whatever the practice in the state 
courts may be, it is well settled that in the United States courts those 
of appellate jurisdiction are not possessed of revisory powers as to 
excessive verdicts but are limited to the inquiry whether the jury was 
properly directed as to the mode of assessing damages. It is not 
claimed that in this case any improper instruction was given. No re- 
quests to charge were made and refused, and no exception was taken 
to the charge given. We are unable therefore to consider whether an 
award of $1,500 for the death of a man only 25 years of âge and earn- 
ing $2.25 a day and leaving a wife and father surviving him was or 
was not excessive. 

The question of whether the man assumed the risk which resulted 
in his death does not arise under tlie Employers' Liability Law of the 
state of New York. The act has abolished the défense of assumption 
of risk both as a matter of law and as a matter of fact Thompson 
V. Levering, 155 App. Div. 554, 140 N. Y. Supp. 769. 

We find the assignment of error to be without merit 

The judgment is affirmed. 
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JETJNG BOW V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 9. 

1. AtrENs <g==>32 — Pboceedings fok Déportation of Ciiinese — Right to 

COUNSEL. 

A proceeding before the immigration autborities for tlie déportation 
of a Obinese person is not a criminal proseeution, but the refusai of 
counsel to défendant in such proceeding, If showii, might be strong évi- 
dence that lie was denled the fair hearing to wblch be is entitled. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dea 
Dig. <S=>32.] 

2. Aliens >S=332 — Iîxclusion — Peeson Likelt to Become Public Charge. 

The testimony of a Chlnese alien that he had but $7 in money and 
no other property and had no relatives or friends in the Tlnlted States 
held sufflcient to warrant his exclusion or déportation as a person llkely 
to become a public charge under Immigration Act Feb. 20, 1907, c, 1134, 
§ 2, as amended by Act March 26, 1910, c. 128, § 1, 36 Stat. 263 (Oomp. 
St. 1913, § 4244). 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dca 
Dig. <S=532.] 

5. Aliens ®=332 — Proceeding fou Déportation of Chinese — Procédure — 

OaTH of INTERPRETEE. 

Where the officiai interpréter, aetlng under hls oath of olUce, inter- 
prets the testimony in a Chiuese exclusion proceeding, there is no neces- 
sity of his being specially sworn. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95 ; Dec. 
Dig. <S=»32.] 

4. Aliens ®=532 — Pboceedings fob Déportation of Chinesb — Warrant of 
Aerest. 

Although the rules of the department provide that a Chinese person 
arrested for déportation shall be permitted to inspect the warrant, 
where the défendant is unable to read Engllsh and is fuUy informed of 
the charge against hlm, it is immaterlal that the warrant on whlch he 
was arrested was in cipher. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dec. 
Dig. <g=:>32.] 

6. Aliens <®=»32 — Déportation or Chinesb — Place to Which Déportation 

May be Ordered. 

Under Act Feb. 20, 1907, c. 1134, § 35, 84 Stat. 908 (Comp, St. 1913, § 
4284), providing that the déportation of aliens found after entry to be 
illegally within the United States "shall be to the transatlantie or 
transpaciflc ports from which said aliens embarked for the United 
States, or, if such embarkatlon was for foreign contiguous territory, to 
the foreign port at which said aliens embarked," a Chlnese alien vfixo 
came from China to Canada with the intention of being smuggled into 
the United States, and was so smuggled, may properly be deported to 
China instead of to Canada. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 84, 92-95; Dea 
Dig. <S=532.] 

Appeal from the District Court of the United States for the West- 
ern District of New Yorlî. 

Habeas corpus by Jeung Bow against the United States. From an 
order dismissing the writ, petitioner appeals. Affirmed. 

©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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This cause cornes hère on an appeal from the District Court of the 
United States for the Western District of New York, dismissing a 
writ of habeas corpus. 

Dilworth M. Silver, of Buffalo, N. Y., for appellant. 
John D. Lynn, U. S. Atty., of Rochester, N. Y., and Donald Bain, 
Asst. U. S. Atty., of Buffalo, N. Y. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 



ROGERS, Circuit Judge. The appellant has been ordered by the 
Secretary of Labor to be deported to China on the ground that under 
the Chinese Exclusion Laws (Act May 6, 1882, c. 126, 22 Stat. 58) 
he belongs to the excluded classes, and on the farther ground that 
he is a person liable to become a public charge. He presented to the 
District Court of the United States for the Western District of New 
York his pétition for a writ of habeas corpus upon the ground that 
he was in custody in violation of law for the following reasons: 

1. That he is not an alien but a citizen of the United States by rea- 
son of having been born within this country. 

2. That he had not had a fair hearing in that the government in- 
terpréter and prosecutor was one and the same person. 

3. Because the interpréter was not swom truthfully to interpret. 

4. That the Secretary of Labor had no authority in law or jurisdic- 
tion to issue the warrant for his déportation as there is no proof to 
show that he embarked from an Asiatic port. 

Return to the writ was duly made and upon the évidence submitted 
the writ was dismissed. 

The testimony given by Jeung Bow at the hearing disposes of the 
objection that he is a citizen of the United States. He testified that 
he is a citizen of China; that his father and mother are both of Chi- 
nese parentage; that he himself was born in that country ; that he had 
always been a laborer; that he left China in March or April, 1913, 
and went directly to San Francisco; that he had never been in the 
United States before; that he lived in San Francisco a few months 
over a year but did not know the name of any street in the city or of 
any person there ; that he had no papers showing his right to enter 
or remain although he claimed to hâve had such a paper and to hâve 
lost it. 

There is nothing in the record which shows that this man did not 
hâve a fair hearing. On the contrary, it appears affirmatively that he 
did hâve such a hearing. He testified that he had been fairly treated 
since his appréhension, and that he did not wish his hearing adjourned 
to enable him to communicate with friends. The nature of the pro- 
ceedings were fully explained to him and he was informed as to his 
rights. 

[1] It is objected, however, that there is nothing in the case to show 
that the man had counsel, or that he could hâve had counsel at the 
hearing before the inspector, and it is claimed that this fact invalidated 
the whole proceeding. 
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The sixth amendment of the Constitution reads as f ollows : 
"In ail criminal prosecutions, the aecused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the state and district wherein the 
crime shall hâve been commltted, which district shall hâve been previously 
ascertained by law, and to be informed of the nature and cause of the accu- 
sation ; to be confronted vrith the wltnesses against him ; to hâve compulsory 
process for obtaining vpitnesses in. his favor, and to bave the assistance of 
counsel for his défense." 

The proceeding under review is not a criminal prosecution, but an 
administrative hearing before the immigration authorities, and it need 
not be conducted in accordance with the procédure and rules of évi- 
dence which are observed in the courts of law. 

Whether a Chinaman arrested and brought before an administrative 
board or immigration officiais conducting an investigation into his 
right to be in this country has or has not a constitutional right to hâve 
the assistance of counsel for his défense is a matter we need not now 
consider. If in the case at bar Jeung Bow had asked for counsel and 
been refused, it would at least be strong évidence to show that he had 
been denied the fair hearing to which he is entitled under the statute, 
even though it should be held that it involved no violation of any consti- 
tutional right. But even that question does not arise in this case. Kor 
the record shows tliat the appellant was expressly informed that he 
had a right to be represented by counsel, and was asked whether he 
wished to be so represented, and stated that he did not. He was then 
asked whether he waived ail rights of attorney and was ready to pro- 
ceed with the hearing, and he replied that he was. 

[2] The act of Congress of February 20, 1907, amended March 26, 
1910, and entitled "An act to regulate the immigration of aliens into 
the United States," provides for the exclusion among others of paupers 
and persons likely to become a public charge. U. S. Stat. at Large, 
vol. 36, p. 263. At the hearing, the appellant testified that he had at 
that time on his person about $7; that he had no baggage and no 
other property or money; that he had no friends or relations in the 
United States who could corne to his aid in case of distress. 

[3] The objection that the interpréter was not swom to interpret 
truthfully is without merit. He was the officiai interpréter acting un- 
der his oath of office, and there is no more reason for putting him 
under a spécial oath in each separate case where his services are em- 
ployed than there is for swearing a judge anew at each trial over which 
he présides. We hâve ruled on this question before and see no rea- 
son for altering the opinion heretofore expressed. Lee Sim v. United 
States, 218 Fed. 432, 134 C. C. A. 232 (1914). 

[4] It appears that Jeung Bow was taken into custody upon a code 
télégraphie warrant which reads: 

"Arrow Lum Chln Yuls Ho Jung Lay and Jeung Bow Liken Ethical Erudite 
Relay Ten Each." 

The translation follows: 

"Arrest I^um Chln Xuk, Ho Jung Lay and Jeung Bow and brlng before 
yourself for hearing forwarding record of proceedlngs to the department; 
persons likely to become public charges at time of entry ; entered the L'nlted 
States without inspection ; entered in violation of section 36 of the Immigra- 
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tlon Act of February 20, 1907 [Comp. St. 1913, § 4285] ; authorlty granted for 
release from custody under bond In the sum of ten hundred dollars each." 

The telegrani was signed by the immigrant inspecter in charge. The 
rules of the immigration department provide that a person taken into 
custody shall be permitted to inspect the warrant, and that if, as in 
this case, he is allowed to be tried upon a warrant which must neces- 
sarily be unintelhgible to ail except those who are familiar with the 
code of the Department of Labor, that would be a useless proceeding. 
As a matter of fact, Jeung Bow was unable to read English, and it 
made little différence whether the télégraphie warrant was in code 
or not. He was f ully informed as to the charge against him and that 
was the essential thing he needed to know. Whether the telegram 
was in cipher or not is unimportant. 

[5] The act to regulate the immigration of aliens into the United 
States (U. S. Stat. at Large, vol. 34, p. 898) provides, in section 35, as 
f ollows : 

"The déportation of aliens arrested wlthin the United States after entry 
and found to be illegally therein, provided for in this act, shall be to the 
transatlantic or transpaciflc ports from which said aliens embarked for the 
United States ; or, if such embarkation was for foreign contiguous territory, 
to the foreign port at which said aliens embarked for such territory." 

The appellant's counsel claims that there is no proof to justify the 
conclusion that this man embarked from an Asiatic port of China, and 
therefore there is no right to order his déportation to China. But at 
his hearing he admitted that he left Hong Kong in March or April, 
1913, and landed in San Francisco coming on one of the Canadian 
Pacific boats; that that was the first time he had ever been in the 
United States, and he denied positively that he had ever been at 
any time in Canada. The immigrant inspecter, however, found as a 
fact that he entered the United States surreptitiously and without in- 
spection at Buffalo on May 16, 1914, and was in the United States in 
violation of the Chinese Exclusion Act. We had occasion to construe 
this provision of the statute in Lee Sim v. United States, supra, and 
we there held that a person can be properly deported to Ch-na instead 
of to Canada if he cornes from China to Canada with the intention of 
being smuggled into the United States. So that whether he came 
from China into the United States at San Francisco as he claims, or 
through Canada as the inspecter believed, makes no differ'^nce in the 
final resuit. 

It sufficiently appears that this man was born in China, has always 
been a laborer, entered the country without inspection, has no papers 
in his possession entitling him to remain, is without means atid liable 
to become a public charge, and that he has had a fair hearmg. Un- 
der the Chinese Exclusion Laws he has no right to remain in the 
United States. 

The appeal is dismissed. 
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CARTWRIGHT y. ATCHISON, T. & S. F. RT. CO. 

(Circuit Court of Appeals, Eighth Circuit. December 6, 1915.) 

No. 4341. 

1. Master and Servant <g=107 — Liabilitt fob Injuries— Unsafe Place to 

Work — Tempohabt Structures. 

Plaintiff, an experienced railway shop machinist, was directed to put 
a flre door frame on a locomotive standing over a pit, and for tliat pur- 
pose constructed a temporary platfonn upon which to stand, by laying 
boards across the framework of tbe cab of the locomotive. Held tbat, If 
this temporary structure was détective, It was plalntifCs own fault, and 
bis employer owed hlm no duty to make such place safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 199- 
202, 212, 254, 255 ; Dec. Dig. ®=»107.] 

2. Masteb and SïmvANT <S=>278 — Actions fob Injuries — Evidence. 

In an action by a railway sbop macbinlst, injured whlle putting a lire 
door frame on a locomotive, évidence tbat be went to the tool room to ob- 
taiu a block and fall, but was told by the keeper that there was no block 
and fall there, and that they were ail in tbe roundhouse, about 50 feet 
away, without évidence tbat he could not hâve gotten the appliauce if he 
had gone to the roundhouse, was insuUicient to show tbat the employer did 
not furnish such appliance. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 900-969, 971, 972, 977 ; Dec. Dig. ©=278.] 

5. Mastek and Servant <S=5217 — Liabiliïy for Injuries — Assujiption oîi 

RiSK. 

An experienced railway shop machinist, while putting a tire door frame 
welgbing 150 pounds on a locomotive standing over a pit, fell into the 
pit and was injured. He had prevlously lifted the framie to Us place 
at least three times for the purpose of seeing what altérations were need- 
ed. Ueîd that, if there was any danger in attemptlng to do the work 
without a block and fall to raise the frame, he must hâve knovfn the 
danger, and by going on with the work without such appliance he assumed 
the risk. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. §§ 574:- 
600 ; Dec. Dig. <©=3217.] 

4. Master and Servant <S=>217 — Liabilitt fob Injuries — Assomption of 
Risk. 

An employé, who knew the necessity of having a helper as well as his 
employer, but went forward with the work without a helper when told to 
do so, assumed the risk, especially where he did not apparently regard a 
helper as necessary for the safe doing of the work, but rather as a matter 
of convenience. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
600 ; Dec. Dig. ®=o217.] 

6. Master and Servant ©=397 — Liabilitt foe Injuries — TJnanticipated Ac- 

cident. 

Plaintiff, an experienced railway shop machinist, was directed to put 
a flre door frame weighing 150 pounds on a locomotive standing over a 
pit, and for tbat purpose constructed a temporary platform upon which to 
stand in doing the work, by laying boards across the framework of the 
cab of the locomotive. After boring certain holes and making certain 
altérations, he attempted to place the frame in position to see how it 
would fit, and was pusbing the frame up against the face of the boiler 
with his haiids and stomacb, when his foot slipped, or a board sllpped, 
and he lost his balance and fell into the pit. Held, that the injury was 

©z^For other cases ses same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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apparently the resuit of a pure accident, and there was no reason for the 
employer to anticipate injury to any one from doing the work under the 
clreumstanees disclosed, and hence there was no négligence. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 163 ; 
Dec. Dig. <S=397.] 

In Error to the District Court of the United States for the District 
of New Mexico; Wm. H. Pope, Judge. 

Action by David L. Cartwright against the Atchison, Topeka_& 
Santa Fé Railway Company. From a judgment on a directed verdict 
for défendant, plaintiff brings error. Affirmed. 

Elmer E. Studlev, of Raton, N. M., for plaintiff in error. 

W. C. Reid, of Roswell, N. M. (Gardiner Lathrop and Robert Dun- 
lap, both of Chicago, 111., and R. E. Twitchell, of Santa Fé, N. M., on 
the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and AMIDON and VAN VAL- 
KENBURGH, District Judges. 

AMIDON, District Judge. This case turns upon uncontroverted 
questions of fact and well established principles of law. It hardly 
justifies an opinion. The plaintiff, an experienced machinist 24 years 
of âge, was employed in defendant's shops at Raton, N. M. On Sep- 
tember 15, 1913, he was directed by the foreman to put a fire door 
frame on a locomotive, which stood over a pit to enable workmen to 
get at it from ail sides. The boiler was tilted so that the door frame 
when placed against it was supported by the slant of the surface. 
Plaintiff had constructed a temporary platform upon which to stand 
in doing the work, by laying boards across the framework of the cab 
of the locomotive. When he was directed to do the work, he asked 
for a helper. The foreman told him that he had no helper, and di- 
l'ected the plaintiff to do the work himself . The frame v/eighed about 
150 pounds, and had already been lifted onto the platform by other 
employés. Plaintiff began work on the job on the 15th. Holes had 
to be bored in the frame to receive the studs by which it was to be 
bolted to the front of the boiler. Its surface also needed to be 
chipped, so as to obtain a substantially airtight fit. Plaintiff raised 
it to place, and marked with chalk the points for the holes and where 
chipping seemed necessary. To do this the frame had to be lifted not 
to exceed 9 inches from the platform, and the drawing would indi- 
cate that it possibly did not require to be raised more than 2 or 3 
inches. After the holes were bored in the frame, plaintiff, without 
any helper, placed it twice upon the bolts to see where it needed 
chipping, and then returned it again to the platform. On the morning 
of the 16th he started to do some other work, but was directed by the 
foreman to complète the attaching of the door frame. He again asked 
for a helper, and received substantially the same direction as on the 
day previous. When he was first told to do the work without a helper, 
he went to the tool room to obtain a block and fall, but the keeper 
told him that there was no block and fall there ; that they were ail in 
the roundhouse, about 50 feet away. The évidence fails to show 
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whether plaintiff could hâve gotten the appliance if he had gone to 
the roundhouse. As to the need of a helper plaintiff testified as fol- 
lows : 

"Q. Tou were Tery pronounced in your request for a helper were y ou? 

"A. Well, I asked him for a belper. I needed a helper to do it a llttle better 
— easler — easier to do It 

"Q. That was your reason for wanting a helper, it was easier to adjust the 
frame, was it? 

"A. Yes, sir." 

On the morning of the 16th the plaintiff attempted to place the 
frame on the bolts, so as to see how it would fit the boiler front. He 
had the holes in the bottom of the frame over the bolts, and was push- 
ing the frame up against the ■ face of the boiler with his hands and 
stomach. As to what then occurred he testified as follows : 

"I raised the door up, and got it partly hung on two of the bottom studs ; 
part of the deck slipped, or something slipped, 1 don't know just what now, 
and the next thlng I knew I was in the pit. 

"Q. Then your fall. according to your judgment, was on account of the deck 
slipping; Is that right? 

"A. Well, and the door overbalanced me at the same time. I would not bave 
went in the pit if the door had not overbalanced me. 

"Q. And you had got the frame partly adjusted onto thèse lower studs? 

"A. Yes, sir. 

"Q. And your foot slipped, or the platform slipped, and the next thing you 
knew you were down in the pit ; is that right? 

"A. Yes sir." 

Again : 

"Q. And your foot slipped, and the frame came out and struck you. That 
Is about the size of it, isn't it? 

"A. I don't know whether my foot slipped, or whether the door slipped ofP 
the studs. 

"Q. Either your foot slipped, then, or the door frame slipped ofE of the 
studs ; is that right? 

"A. Yes, sir." 

Plaintiff fell from the platform into the pit, and the door frame 
fell on him, causing the injuries for which he seeks to recover. 

Plaintiff bases his right to damages upon three grounds. 

[ 1 ] First. Failure of the défendant to f urnish him a saf e place. It 
is mahifest that he cannot recover upon that ground. The platform 
was a temporary structure, which he made himself as a part of the 
work which he was attempting to do. If it was defective, that was 
his own fault. It is elementary law that as to such temporary struc- 
tures made by workmen themselves from material fturnished by the 
master, structures about which the judgment of the workmen is as 
good as that of the master, the master owes no duty to make such a 
place safe. That is the duty of the workman himself. American 
Bridge Ce. v. Seeds, 144 Fed. 605, 75 C. C. A. 407, 11 L. R. A. (N. 
S.) 1041. 

[2, 3] Second. Failure to f urnish block and fall. There are two 
answers to this claim. First, the évidence is insufficient to show that 
the master did not furnish such an appliance. The évidence, in so 
far as we hâve any, tends to show that there was a supply of such arti- 
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des ; that they were not in the toolhouse, but were in the roundhouse 
near by. There is no évidence whatever that the plaintiff could not 
hâve obtained the appHance, if he had gpne there to get it. Surely in 
a repair plant, such as that in which the plaintiff was employed, the 
master is not obliged to keep such an appliance as a block and fall 
in stock in a particular room. Workmen hâve not done their part 
unless they hâve at least endeavored to find out whether the appliance 
can be obtained from other workmen, if it happens to be out of the 
toolhouse. Again, the character of the work was well known to the 
plaintiff. He had handled the frame at least three times the day pre- 
vious. As an experienced machinist he must hâve known the danger, 
if there was any danger, in attempting to do the work without a block 
and fall. When he went forward with the work without the appli- 
ance, he assumed the risk. That is clearly established by the récent 
décision of the Suprême Court in Seaboard Air Line Railway v. Hor- 
ton, 233 U. S. 492, 34 Sup. Ct. 635, 58 L. Ed. 1062, L. R. A. 191 5C, 
1, Ann. Cas. 1915B, 475. 

[4,5] Third. Failure to furnish a helper. The same observations 
apply to this ground of recovery. Plaintiff himself does not seem 
to regard a helper as necessary for the safe doing of the work, but 
rather as a matter of convenience. If a helper was necessary, he knew 
the necessity as well as the master, and when he went forward with 
the work without the helper he assumed the risk, under the case just 
cited. We prefer to place the décision, however, upon the ground 
that there was no évidence of defendant's négligence. The injury, 
under the testimony, seems to hâve been the resuit of a pure accident. 
Either the plaintiff's foot slipped, or a board slipped, and he lost his 
balance and fell. We do not think that there was any reason for the 
master to anticipate injury to any one from doing tlie work under the 
circumstances disclosed by the évidence. That being so, the charge of 
négligence fails. Motey v. Pickie Marble Co., 74 Fed. 155, 20 C. C. 
A. 366. 

The trial court, at the conclusion of plaintiff's case, on motion of 
the défendant, directed a verdict in its favor. We think the ruling 
was clearly right, and the judgment is affirmed. 
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CENTRAL VERMONT RT. CO. v. CAUBLB. 
(Circuit Court of Appeals, Second Circuit. December 14, 1915.) 

No. 27. 

1. Cabkiers ®=»320 — Passengee's Action for Injuries — Questions fob 

Jury. 

In an action for injuries, where It appeared that plaintiff was a pas- 
senger on a train of défendant whlch colllded wlth anottier train, and 
tîiere was évidence that she sustained injuries of a permanent nature, a 
motion by défendant to dismlss tlie complaint was properly denled. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 1118, 1126, 1149, 
1153, 1160, 1167, 1179, 1190, 1217, 1233, 1244, 1248, 1315-1325; Dec. Dig. 
<®=>320.] 

2. APPEAL AND EEEOB <^=>1004 — ScOPE OF ReVIEW ^BXCESSIVENESS OF DAM- 

AGES. 

In an action for Personal injuries, the alleged excessiveness of tbe dam- 
ages cannot be reviewed by a fédéral apx)ellate court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947; Dec. Dig. <S=3l004.] 

3. Teial <©=296 — Instructions — Cure bt Othee Insteuctions. 

In a passenger's action for Injuries aOeged to bave been sustained in a 
collision, the court charged that, as défendant oft'ered no explanation of 
the collision whlch It admitted took place, and as there was no évidence 
of cbntrlbutory négligence, plaintiff was entitled to a verdict. It l'urther 
charged, however, that if tlie jury found that plalntifC was entitled to any 
damages because of defeiidant's négligence, they inlght give her reason- 
able compensation, and that the question came down to a question of the 
extent of her injuries, whether she suffered any injuries of a serious 
character, or whether she did or did not exaggerate her Injuries. Htid 
that, if the instruction flrst mentloned was not strictly correct, standing 
alone, it was cured by wliat followed, as the charge, as a whole, could not 
hâve misled the jury into thinking that plaintif!: could recover unless she 
sustained some injury, and where the charge, as a whole, présents the 
question fully and falrly to the jury, so as not to mislead them, excep- 
tions to detached portions of the charge will not be sustained. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 705-713, 715, 716, 
718; Dec. Dig. <®=5296.] 

4. Appeal and Erroe <S==>1050 — Harmless Breor — Admission of Evidence. 

In an action for injuries, in which plaintiff's case rested largely upon 
the testimony of D., a physician, auother physician was allowed to tes- 
tify that D.'s réputation was very good, and that he was oue of the most 
capable men in New York City. D.'s réputation liad not been attacked, 
and neither his profession nor gênerai character had been assailed on 
cross-examination. Beld that, while the admission of this testimony 
was a doubtful propriety, siuca évidence Is not admissible, as a gênerai 
rule, to sustain the credibility of an unimpeached witness, its admission 
was not sufficlent to justify a reversai, as it was not probable that the 
jury, who saw and observed D. while under direct and cross exami na- 
tion, attached undue weight to the opinion of the other physician as to 
his standing and ability. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 1068, 
1069, 4153-4157, 4166 ; Dec. Dig. <®=5l050.] 

5. AppEAi AND Erroe <®=1048 — Haemless Error — Admission of Evidence. 

In an action for injuries, though no damages to plaintiH's eyesight 
were clalmed in the complaint, the admission of a question to plaintiff as 

©ssFor other cases ses aame topio & KEY-NUMBBli in ail Key-Kumbered Digests & Indexes 
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to whether anything was the matter with her eyes after the accident was 
harmless, where she answered that she dld not know. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4140- 
4145. 4151, 4158, 4160 ; Dec. Dig. <®=5l048.] 

In Error to the District Court of the United States for the Southern 
District of New Yorl<. 

Action by Laura A. Cauble against the Central Vermont Railway 
Company. Judgment for plaintilï, and défendant brings error. Af- 
firnied. 

See, also, 216 Fed. 712. 

Martin S- Lynch, of New York City, for plaintifï in error. 
Bassett, Thompson & Gilpatric, of New York City (W. W. Thomp- 
son, of New York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges 

ROGERS, Circuit Judge. This is an action brought to recover for 
Personal injuries alleged to hâve been caused to the défendant in error, 
hereinafter called the plaintiff, by the négligence of the plaintifï in 
error, hereinafter called the défendant. The action has been twice 
tried. On the fîrst trial the plaintiiï obtained a verdict for $10,000. 
On the second trial she recovered a verdict for $16,356. 

[1] On September 12, 1912, the plaintiff was a passenger riding in 
a Pullman car attached to a passenger train belonging to and operated 
by the défendant on its railroad in the state of Vermont. She was on 
her way to Middlebury, Vt., and just before Essex Junction was 
reached the collision occurred between the train upon which she was 
traveling and a local train which had pulled out from the Junction. 
The collision was caused by a misunderstanding of signais. The de- 
fendant is charged with négligence and want of care in the manage- 
ment and opération of its trains, and the injuries the plaintiff sufifered 
are attributed to this négligence of the défendant. It is claimed that 
as a resuit of the collision the plaintiff was thrown from her chair in 
the Pullman against the chair in front of her, and struck her breast 
Ibone and lower left ribs, and that severe bruises and contusions re- 
sulted; that the jar of the accident and being thrown against the chair 
caused the plaintiff's spine and back to be twisted and strained; that 
the plaintiff suffered a severe shock to her nervous System, and had 
not recovered therefrom at the time of the trial in December, 1914, 2 
years and 3 months after the accident; and that her injuries were of a 
permanent nature. 

The plaintiff's physician testified that, when he made a physical ex- 
amination of her after the accident, he found that the largest and 
most prominent vertebra of the spinal column was displaced ; that 
when a joint had been once dislocated it was much easier for the 
same joint to become dislocated again; that since his first examination 
he had found her spine displaced perhaps a dozen times; that he did 
not think she would ever permanently recover from the effects of the 
accident ; that prior to the accident he thought her a woman exception- 
ally well poised both physicaily and mentally; that since the accident 
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she had more or less nervous disturbance ail the time, sometîmes more 
severe, and sometimes less severe, but never entirely absent; that 
tears were very plentiful on slight provocation, or no provocation; 
that she was able to accomplish about one-half the work that she was 
able to accomplish before the accident. There was testimony of other 
witnesses as to her excellent physical condition before the accident, 
and the great suffering she had endured since, and her exceedingly 
nervous condition. 

The défendant put on the stand an expert, whose testimony tended 
to destroy the efïect of the testimony of the plaintifï's physician if the 
jury believed it. The counsel for the défense at the close of the plain- 
tifï's case moved that the complaint be dismissed. The motion was 
very properly denied. To hâve taken the case from the jury would 
hâve been manifest error. 

[2] This court cannot consider the question whether the amount of 
the damages is excessive. In the fédéral courts the appellate courts 
do not review the action of the jury in that particular. But we may 
be permitted to say that if the testimony of the plaintifif and of her wit- 
nesses is believed, and the jury did believe it, we cannot see how it 
can be seriously claimed that the amount ot the verdict is excessive. 

[3] Complaint is made in respect to the charge to the jury, in that 
the jury was instructed that since the défendant offered no explanation 
of the collision, which it admitted took place, and there was no évi- 
dence of contributory négligence, the plaintiff was entitled to a verdict. 
But, conceding that that portion of the charge was not strictly correct, 
standing alone, the error of it was corrected by what followed. For 
the jury was instructed that: 

"If you flnd she Is entitled to any damages because of défendants négli- 
gence, you may give her reasonable compensation." 

And in speaking of the collision the jury was told that, if it was 
found that the collision occurred negligently, the question — 

"cornes down to the question of the extent of her injuries, whether she suf- 
fered any injuries of a serions character, whether she does or does not ex- 
aggerate her injuries." 

Of course it was necessary that the jury should be satisfied that the 
plaintiff did sustain some injurj"- in conséquence of the collision. And 
we think the charge as a whole could not bave misled the jury on that 
point. The rule is that, if a charge as a whole présents the questions 
fully and fairly to the jury, so as not to mislead them, exceptions to 
detached portions of it will not be eflfectual for the support of error. 
Hickenbottom v. D., h. & W. R. R. Co., 122 N. Y. 91, 100, 25 N. E. 
279. 

[4] It is assigned as error that the court permitted, over an objec- 
tion and an exception, a witness who was a physician and called by 
the plaintiff, to testify as to the réputation and standing of the plain- 
tifï's médical expert. He was allowed to answer the question, "Do you 
know Dr. De Forest's réputation in his profession?" And, having an- 
swered that he did, was asked, "Is that réputation good?" To which 
he replied, "It is very good ; I think he is one of the most capable men 
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in New York City." The réputation of Dr. De Forest had not been 
attacked on the trial. No impeaching witnesses had been called, and 
neither his professional or gênerai character had been assailed upon 
cross-examination. At the time of thèse questions Dr. De Forest had 
given no testimony and had not even been sworn. The case rests 
largely upon the testimony of Dr. De Forest. He is the only person 
who ever saw the dislocation of the vertebra. He alone testified that 
the vertebra was liable to become dislocated at any moment, and would 
require reducing from time to time, and constituted a permanent in- 

As a gênerai rule évidence is not admissible to sustain the credibility 
of a witness who has not been impeached. Woey Ho v. United States, 
109 Fed. 888, 48 C. C. A. 705 (1901) ; Adams v. Greenwich Ins. Co., 
70 N. Y. 166 (1877); Bryant v. Tidgewell, 133 Mass. 86 (1882). And 
if the court had sustained the objection, and declined to allow the ques- 
tions to be answered, no error would bave been committed. The ré- 
ception of the testimony was of doubtful propriety, but we cannot be- 
lieve that the error, if one was committed, is of sufficient gravity to 
justify us in reversing the judgment and sending the case back for a 
retrial. The jury saw the physician on the stand, and observed him 
during his direct and cross examination, and it is not probable that the 
opinion of another physician as to his standing and ability could hâve 
had any undue weight with the jury in considering the testimony. 

[5] We do not find it necessary to pass upon the other exceptions 
taken to rulings of the court below upon minor questions. If some of 
the rulings were erroneous, they were of so trivial a nature as to ren- 
der the errors, if any there were, negligible. For example, no damage 
to eyesight was claimed in the complaint, nevertheless plaintifiE was 
asked on direct examination if "anything was the matter with her eyes 
after the accident." This was excepted to; but, as the answer was, 
"I don't know," no possible harra was donc, and the exception is sim- 
ply académie. 

Judgment afifàrmed. 
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KLTJCHNIK et al. y. I.EHIGH VALLEY COÂL CO. 
(Circuit Court oî Appeals, Second Circuit, December 14, 1915.) 

No. 32. 

1. Death ®=329 — Action for Wkongful Death — Abatement and Revival-— 

Death of Pabty. 

Act Pa. Api-il 26, 1855 (Stewart's Purd. Dig. [13th Ed.] pp. 3241, 3243), 
provides thnt tlie persons eutitled to recover damages for any injury 
causlng deatti shall be the husband, widow, children, or parents of tlie 
deceased, aud no other relative. This bas been construed by tbe l'enn- 
sylvania courts as meaning that, if both parents are liviug, tbe action 
must be brought in the names of both. licld that, where an action for 
death occun-ing in Pennsylvanla was brought by the father alone, and 
the defect of parties was not remedied during his life, there was no valid 
action pendiug after hls death, and noue could be revlved in the name of 
the inother. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 33; Dec. Dig. 
<®=529.] 

2. Death ©=529 — Action fob Wrongful Death — Abatement and Revival — 

Death of Pakty. 

Tlie father's administrator could not be substituted to carry on the 
suit, because no cause of action passed to him. 

[Ed. Note. — For other cases, see Death, Cent. Dig. § 33; Dec. Dig. 
®=^29.] 

In Error to the District Court of the United States for the Southern 
District of New York. 

Action by George Kluchnik against the Lehigh Valley Coal Com- 
pany. On the death of plaintiff, Mary Kluchnik and Robert C. Lipman 
separately moved to revive the action, which motions were denied. 
Orders affirmed. 

This cause cornes hère upon writ of error to review orders made 
respectively on November 11, 1914, December 30 and 31, 1914, and 
March 17, 1915, which resulted in a refusai on the part of the District 
Court to permit the revival and prosecution of an action to recover 
damages for the death of J ohn Kluchnik which it is alleged was occa- 
sioned by the négligence of the défendant, in whose colliery at Pittston 
Junction, Pa., the said John Kluchnik was employed. 

Rufus M. Overlander, of New York City (Herbert C. Smyth, of 
New York City, of counsel), for plaintiffs in error. 

Allan McCulloh, of New York City (Clifton P. Williamson, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

COXE, Circuit Judge. The chronology of the important events 
hère involved is as follows : John Kluchnik was the son of George and 
Mary Kluchnik and on June 24, 1913, being then 16 years of âge, was 
in the employ of the défendant as a nipper and while so employed was 
killed by the alleged négligence oi the défendant. 

On August 1, 1913, George Kluchnik, the father of the deceased 
John Kluchnik, commenced a suit in the District Court for the South- 
ern District of New York to recover damages in the sum of $25,000. 

<g=3Fûr other cases see saine topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



KLUCHNIK V. LEHIGH VALLEY COAL CO. 881 

The complaint in this action alleged that John Kluchnik died intestate 
and left surviving the plaintiff, George Kluchnik, his father, Mary 
Kluchnik, his mother, and five brothers and two sisters. Issue was 
joined in this suit and the case was placed on the calendar for the Oc- 
tober term of that year. 

On June 4, 1914 George Kluchnik, the father and sole plaintiff in 
the action, died and the District Court granted an ex parte order sub- 
stituting the widow, Mary Kluchnik, as plaintitï and directing that the 
action proceed in her name. Subsequently, after full hearing, the 
court vacated this order and directed that the cause be stricken from 
the trial calendar of the court. A motion was then made for an order 
reviving the action in the name of Mary Kluchnik, the surviving par- 
ent of John Kluchnik, deceased. This motion was also denied. A 
rehearing was denied. 

A motion was then made for an order substituting Robert C. Lip- 
man as administrator of the goods and chattels of George Kluchnik, 
deceased, as plaintiff and permitting him to serve an amended com- 
plaint and continue the action. This was also denied. 

[1,2] The question thus presented is whether a single parent of 
a person killed by négligence, the other parent being alive, may main- 
tain alone an action against the person guilt)' of such négligence under 
the statutes of Pennsylvania. So far as applicable to this controversy 
the law, Act April 26, 1855 (Stewart's Purd. Dig. [13th Ed.] pp. 3241, 
3243), is as foUows : 

"4. The persons entitled to recover damages for any Injury causing death 
Khall be the husband, widow, chlldren or parents of the deceased and no other 
relative ; * * * the suai recovered shall go to them in the proportion they 
would take his or her Personal estate in case of intestacy without liability to 
ereditors. 

"5. The déclaration shall state who are the parties entitled in such action ; 
the action shall be brought within one year after the death and not there- 
after." 

We are not permitted to interpret thèse provisions as permitting 
either the father or the mother to commence the action because the 
Pennsylvania courts hâve construed the statute to mean that if both 
parents are living the action must be brought in the names of both. 
George Kluchnik, the sole plaintiff, died June 4, 1915. It was then 
sought to revive the action in the name of the mother. This was op- 
posed on the foUowing grounds, inter alia : First, that the action abat- 
ed on the death of George Kluchnik, the father; second, that Mary 
Kluchnik was not entitled to be substituted as plaintiff. The motion to 
revive was denied and the action was dismissed on the ground that it 
had abated, the conditions upon which the statute permitted a revival 
not having been carried out. If the objection had been taken during 
the life of George Kluchnik, it might hâve been remedied, but when he 
died the action abated. There was no valid action then pending and 
none could be revived — it was dead. The father's administrator has 
no right to be substituted to carry on the suit because no. cause of ac- 
tion passed to him. Waltz v. Penna. R. R. Ce, 216 Pa. 165, 65 Atl. 
401 ; Penna. R. R. Co. v. Zebe, 37 Pa. 420. 
228 F.— 56 
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Controlled as we think we are by the décisions of the Pennsylvania 
courts construing one of their own statutes, we see no escape f rom the 
proposition that the action in the name of the father, George Kluch- 
nik, alone could net be maintained. No effort was made to correct the 
situation until after George's death; it was then too late, ail rights 
under the statute were forfeited. 

Our attention has been called to Reardon v. Balaklala Copper Co. 
(C. C.) 193 Fed. 189, but we do not consider it controlling for the rea- 
son that it deals with an entirely différent statute. It was an action 
to recover of an employer for the death of an employé under section 
1970 of the Civil Code of California which provides that such an ac- 
tion may be maintained in the name of the légal représentatives of the 
deceased employé for the benefit of the next of kin in a prescribefl 
order of precedence. The father brought the suit in his own name, 
within the time limited by law. The court held that he should hâve 
brought it as administrator and, having been appointed administrator 
in the meantime, the court permitted him to file an amended complaint 
as administrator, holding that a change in the capacity in which the 
plaintiff sued was not the commencement of a new suit and that the 
amendment might properly be allowed. Thèse facts are not analogous 
to the présent situation. Hère George Kluchnik, the sole plaintiff 
died ; the statute did not permit him to bring the action alone and when 
he died nothing was left to revive. In the California case the court 
permitted a party to change the capacity in which he sued, but did not 
permit the revival of a cause of action which had expired by opération 
of law. 

The orders are affirmed. 



WELLMAN V. BETHEA. Clerk of Court. 
(Circuit Court of Appeals, Fourth Circuit. December 21, 1915.) 

No. 1383. 

JlTDSMENT ©=390 OPENINO CE VaCATING GkOUNDS — MiSTAKE OF LAW. 

An administrator, sued for tlie wrongful death of a person lîllled by 
his intestate, falled to set up the plea of plene administravit, the failure 
to plead which, under the laws of South Carolina, makes the administra- 
tor personally liable. The total assets coUected by him amounted to 
about $2,200, and he produced a statement of his receipts and disburse- 
ments, showing a balance of $380.40, and offered to allow judgment for 
that amount. Plaintiff rejected thls ofCer, and after some further nego- 
tiations a consent verdict for $4,000 and a judgment for that amount 
were entered. Plaintiff refused to accept judgment for the small balance 
reported, beeause of a belief that a proper accounting would show a much 
greater sum applicable to the payment of her claim ; but neither party 
had In mind the conséquences which might follow from the failure to set 
up a formai plea of plene administravit. Held that, as the minds of the 
opposing counsel did not meet as to the effect of the consent judgment, 
the rule that equity wlll not grant relief against a pure mistake of law 

<S=s>For other cases ses same topic & KEY-NUMBER in ail Key-Numberefl Digests & Indexe» 
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did not apply, and equity would set aside the verdict and Judgment, in 
order that the adminlstrator might set up sueh plea. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. IS 148, 149 ; Dec. 
Dig. ©==90.] 

Appeal from the District Court o£ the United States for the East- 
ern District of South Carolina, at Charleston; Henry G. Connor, 
Judge. 

Suit by John C. Bethea, Clerk of Court, as administrator of John 
H. Bethea, deceased, against Sarah S. Wellman, in her own right and 
as widow of Ora E. Wellman, deceased. Decree for coniplainant, and 
défendant appeals. Affirmed. 

William Ewin Bonn, of Baltimore, Md. (Mitchell & Smith, of 
Charleston, S. C, and Carrington & Carrington, of Baltimore, Md., 
on the brief), for appellant. 

W. H. MuUer, of Dillon, S. C, and Henry E. Davis, of Florence, 
S. C. (Gibson & Muller, of Dillon, S. C, and Willcox & Willcox, of 
Florence, S. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In March, 1910, the appellant's husband 
was shot and killed by one John H. Bethea on a railroad train inl 
the state of Delaware. About a year later, John H. Bethea having died 
in the meantime and her cause of action surviving under the laws of 
Delaware, Mrs. Wellman brought suit against the administrator of his 
estate, the appellee herein, to recover damages in the sum of $25,000 
for the death of her husband. The administrator filed a demurrer, 
which seems to hâve been abandoned, and also made answer to the 
complaint. When the case came on for trial a motion to strike out 
certain allégations of the answer was made in open court and granted. 
This left the cause without any substantial défense pleaded, and ap- 
parently there was no défense on the merits. Some negotiations be- 
tween counsel thereupon took place, which resulted in a consent 
verdict for $4,000, on which judgment was entered against the ad- 
ministrator. Failing to collect this judgment by exécution or other- 
wise, Mrs. Wellman brought a second suit to enforce it against the 
administrator personally, on the ground (1) that he had dissipated the 
assets of the estate, and particularly in that he had suffered another 
judgment to be taken without proper défense, and had paid the same, 
while the suit of Mrs. Wellman was pending, and (2) that he had not 
set up the plea of plene administravit in the original action. 

It appears that under the laws of South Carolina an administrator 
becomes personally liable if he fails to interpose this plea when he 
is sued. In this second suit the administrator set up the plea which 
he had neglected to interpose in the first action. A motion was there- 
upon made by the plaintiff to strike out this plea, and that motion is 
still pending. The administrator also moved in the original suit to 
open the judgment and for leave to file in that suit the plea men- 
tioned. This motion was denied for want of power to grant it, as 
we understand, because the term of court at which the judgment was 
entered had expired. Shortly afterwards this bill in equity was filed: 
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to set aside the Judgment entered upon the consent verdict, and to 
permit complainant to answer over in the cause in which that judg- 
ment was rendered, and especially to set up therein the défense of plene 
administravit and such other défenses as he might be advised. The 
trial court sustained the bill by a decree which granted ihe reUef 
sought, and from that decree Mrs. Wellman has appealed to this court. 

It is earnestly contended in her behalf that the predicament m which 
the appellee found himself resulted solely from a mistake of law, 
namely, the failure to interpose the défense of plene administravit, and 
that on well-settled principles a court of equity will not grant relief 
from such a mistake. This argument is based generally upon the 
évidence given at the trial, and also upon the finding of the learned 
District Judge to the effect that there was no mutual mistake, nor "any 
élément of fraud, misrepresentation, or suppression of facts by de- 
fendant or her counsel." The answer to the contention brings in 
review certain incidents that occurred when the consent verdict was 
rendered. Apparently what happened was this : The appellee had 
in court a statement of his receipts and disbursements as administrator, 
which showed a balance then in his hands of only $380.40. Fie of- 
fered to allow judgment for that amount, but the offer was declined. 
Negotiations followed, as before stated, which resulted in the con- 
sent verdict and judgment. Counsel for Mrs. Wellman appear to hâve 
been surprised at the great shrinkage of the estate, as one of them 
States in his affidavit, and they evidently then had in mind holding the 
administrator personally liable, not because there was no plea of plene 
administravit in his answer, but because he had mismanaged the es- 
tate and dissipated its assets. They refused to accept judgment for 
the small balance which he reported, and insisted upon the larger 
judgment obtained by consent, apparently on the theory that a proper 
accounting would show a much greater sum applicable to the pay- 
ment of Mrs. Wellman's claim. 

As we see the matter, the only reasonable inference is that the con- 
sent verdict was allowed by the administrator and agreed to by counsel 
for Mrs. Wellman without either of them understanding at the time 
that défendant would be personally liable, except for such sum as 
he might hâve on hand or be chargeable with upon a proper account- 
ing. And so the learned District Judge says, "I cannot think that, in 
consenting to the amount of the judgment, either party understood or 
contemplated that resuit," meaning the resuit of making the adminis- 
trator personally liable for the full amount of the judgment with- 
out référence to the assets which were or ought to be in his hands. 
This seems to us the crux of the case. Strictly speaking, as the court 
below found, there was no mutual mistake, or fraud, or misrepresenta- 
tion ; but it does not f ollow, and we are not convinced, that appellee's 
situation resulted wholly from a mistake of law. AU the circum- 
stances must be taken into account, and it is quite évident that 
neither party had in mind the conséquences which might follow, under 
South Carolina law, from failure to set up the formai plea of plene 
administravit. In other words, the record shows that the minds of op- 
posing counsel did not meet as to the effect of the judgment to which 
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they both consented. We think this sufficient to take the case out of 
the gênerai rule that equity will not grant relief from a pure mistake of 
law, and therefore sufficient to justify équitable interférence. 

This view is supported in our judgment by facts which are undis- 
puted. The total assets which the administrator had collected were 
little more than $2,200, and there îs no claim that the estate was of 
greater value. To hold the administrator personally liable for the 
entire judgment of $4,000 obtained by Mrs. Wellman would seem 
obviously unjust, and we think the court below was right in decid- 
ing that this judgment should be opened, and the administrator al- 
lowed to set up the défense which in the first instance he failed to 
interpose. So far as Mrs. Wellman's second action is based upon the 
négligence of the administrator in the management of the estate, or 
the improvident payment of another judgment which he might hâve 
prevented, the decree in no wise limits her opportunity to call the 
administrator to full account. As respects that basis of her action 
it may be that the administrator does not come into court with clean 
hands, but it does not appear to us that he has donc anything in con- 
nection with the consent judgment which should bar him from équi- 
table relief. 

Affîrmed. 



WESTERN UNION TBLEGRAPH CO. v. HUGHES. 

(Circuit Court of Appeals, Fourth Circuit. Xovember 4, 1915.) 

No. 1375. 

L Master and Servant <®=578 — BENEFrr Funds — Liabilitt — "Claims Akis- 
iNG From or Growing out of Death of Employé." 

A telegraph company adopted a plan for the payment of accident bene- 
flts to employés and life Insurance to their beneficiarles, vvhlch provided 
that the àcceptance of any beneflts should operate as a release of ail 
claims against the company, and that in case of death no part of the 
beneflts should be due or payable unless a release should be delivered of 
ail claims against the benefit fund and against the company "arising from 
or growing out of the death of the employé," and that should claim other- 
wlse than thereunder be presented or suit brought against the company, 
or against any other corporation which might be associated with the com- 
pany in the administration of the fund, the employé or hls beneficiarles 
should not be entitled to any payment from the fund unless such claim 
should be wlthdrawn or such suit discontlmied. It further appeared from 
the plan that this référence to other corporations referred to other allied 
telegraph and téléphone companles. The company had agreed to Indemnlf y 
a railroad company against ail loss or damage arising from Injuries to the 
telegraph company's employés whlle being carried free or at half rates by 
the railroad company, but it dld not appear that a telegraph employé 
killed in a railroad accident knew of this agreement or was chargeable 
with knowledge thereof. Held, that the telegraph company could not re- 
quire a release of the railroad company as a condition of the payment of 
tJie Insurance, as its llabllity to the railroad company was not a "claim 
arising from or growing out of the death of the employé," whUe the ref- 

^1 — .Fnr otber cases see same topic & KEY-NDMBBR in ail Key-Numbered Dlgests & Indexes 
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erence to other corporations against whicîi claims might net be made or 
suit brought excluded corporations not so specifled. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. <S=78.] 
2. Masttee and Sbevant <®=»77 — Benefit Funds — Construction oï Agbee- 

MENT3. 

The plan, having been prepared and put into effect by the telegraph 
Company, should be strictly construed against It, under the rule that the 
words of an Insurance policy should be taken most strongly against the 
Insurance Company, and that that interprétation should be adopted which 
is most favorable to the Insured if not inconsistent with the language 
used. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
105, 106 ; Dec. Dlg. <S=77.] 

In Error to the District Court of the United States for the East- 
ern District of South Carolina, at Florence; Henry A. Middleton 
Smith, Judge. 

Action by Mrs. Sophia Hughes against the Western Union Tele- 
graph Company. Judgment for plaintifif, and défendant brings error. 
Affirmed. 

F. L. Willcox, of Florence, S. C. (Geo. H. Fearons, of New York 
City, on the brief), for plaintifif in error. 

R. E. Whiting, of Florence, S. C. (Whiting & Baker, of Florence, 
S. C, on the brief), for défendant in error. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. [1] On January 1, 1913, the plaintiff in 
error, défendant below, adopted and put into effect a "Plan," as it is 
called, for the payment of pensions and accident and sickness disability 
benefits to employés, and of life insurance to their beneficiaries in case 
of death. This plan contained the following provision : 

"The acceptance of any benefits from the EmployCs' Beneflt Fund by an 
employé or his beneficiary or beneficiaries on account of injury or death, shall 
operate as a release and satisfaction of ail claims against the company for 
damages arising from or growing ont of such Injury or death, and further. 
In the event of the death of an employé no part of the death benefit or unpald 
disability shall be due or payable unless and untU good and sufliclent release 
shall be delivered to the commlttee, of ail claims against the Employés' Bene- 
flt Fund as well as against the company, arising from or growing out of the 
death of the employé, said release having been duly executed by ail wlio 
might legally assert such claims." 

In February, 1914, J. W. Hughes, the plaintiff's husband, a lineman 
in the employ of défendant, was killed in an accident on the Atlantic 
Coast Line Railroad. The plaintiff was his beneficiary under the plan, 
and it is conceded that défendant is liable to her, if liable at ail, in 
the sum of $2,160 and interest, for which she had judgment in the 
court below. The only défense set up was her refusai to release the 
Atlantic Coast Line. It appears that there was a contract between 
défendant and the railroad company, under which the former agreed 
to indemnify the latter "against ail loss or damage of any kind aris- 
ing from any injury to persons in the employ of the telegraph com- 
pany, while being carried free or at half rates over said railroads un- 

®=»Por other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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der this agreement." Mrs. Hughes offered to release ail daims against 
the benefit fund and the défendant, but declined to release the Atlantic 
Coast Line ; her contention being that she could recover from défend- 
ant the amount to which she was entitled under the plan without sur- 
rendering any right of action she might hâve against the railroad Com- 
pany. The trial court upheld this contention, sustained her demurrer 
to the défense interposed, and she had judgment accordingly. 

We are of opinion that the question presented was correctly decided 
and deem it sufficient to merely outline our reasons for affirming the 
judgment. In the first place, it does not appear that Hughes was 
ever aware of this contract that défendant had with the Coast Line, 
or was chargeable with knowledge of any agreement between the two 
companies which related to or affected tlie rights of employés under 
the provisions of the benefit plan. The language of the section above 
quoted calls for a release against the benefit fund and telegraph Com- 
pany only, and carries no suggestion that the release of a third party 
could in any case be required. The fact that défendant might be 
liable to a third party, in this case the Coast Line, under a contract 
of indemnity unknown to the insured, did not serve to make such lia- 
bility a claim against the défendant "arising from or growing out of 
the death of the employé," within the meaning of that phrase as used 
in the plan, and the défendant therefore could not exact a release of 
the Coast Line as the condition of paying the amount to which the 
plaintiflf was otherwise entitled. In other words, the release of the 
benefit fund and the défendant company, which the plaintifï conced- 
edly oflfered, was the only release that the plaintifï could be required 
to give. This is the more apparent when the entire plan is examined. 
The ninth section contains this provision : 

"Should claim otherwise ttian hereunder be présentée! or suit brought 
against the company, or against any other corporation, which may be at the 
tlme associated therewith in administration of the Employés' Benefit Fund, 
in accordance with the terms set forth in section 10, for damages on account 
of injury or death of any employé, such employé or his beneflclaries shall not 
be entitled to any payment from the Employés' Benefit Fund on account of 
such injury or death, unless such claim shall be withdrawn or such suit shall 
be discontlnued before trial thereof or décision rendered therein." 

When we look to see what is meant by "any other corporation, 
which may be at the time associated therewith in administration of the 
Employés' Benefit Fund," it plainly appears that the phrase refers to 
the American Téléphone & Telegraph Company and its associated and 
allied companies, and there is no sustainable basis for extending its 
application. Under a familiar maxim of the law, the express men- 
tion of certain corporations against which claims might be made or 
suit brought opérâtes to exclude corporations which are not specified. 
Not only was Hughes without notice of the private contract between 
défendant and the Coast Line, but the provisions of the plan itself 
warranted the inference that there were no outstanding contracts af- 
f ecting his rights as an employé except those therein mentioned. 

[2] Moreover, this seems clearly a case for the application of the 
iiule that the words of an insurance policy, being those of the insur- 
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ance company îtself, should be taken most strongly against it, and that 
interprétation adopted which is most favorable to the insured, if such 
interprétation be not inconsistent with the language used. National 
Bank v. Insurance Co., 95 U. S. 673, 24 L,. Ed. 563 ; Liverpool Ins. 
Co. V. Kearney, 180 U. S. 132, 21 Sup. Ct. 326, 45 L. Ed. 460: Royal 
Ins._ Co. V. Martin, 192 U. S. 149, 24 Sup. Ct. 247, 48 L. Ed. 385. 

The plan in question was prepared and put into effect by the défend- 
ant company, and upon the authority of thèse décisions it cannot justly 
complain of a strict construction ag'ainst it oi this agreement with its 
employés. 

The conclusion we hâve reached renders it unnecessary to décide 
whether the défense sought to be interposed was barred by the provi- 
sions of section 2808 of the South Carolina Code. 

Affirmed. 



ARONIN V. SECURITY BANK OF NEW YORK. 

In re DRAPKIN. 

(Circuit Court of Appeals, Second Circuit December 14, 1915.) 

No. 39. 

1. Bankkuptct <®=:»303 — Voidablb Préférences — Sufficienct of Evidence. 

In an action by a trustée in bankruptcy to recover accouuts transferred 
by the bankrupt to défendant to apply on a pre-existlng indebtedness, évi- 
dence held to support a finding that, when défendant acquired the ac- 
counts, it had notice that a préférence was intended. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. <S=303.] 

2. Bankruptcy <S=^166— Voidable Préférences — Teansfers Constituting. 

Where défendant, withln four months before the flling of a pétition In 
bankruptcy and while the bankrupt was insolvcnt, recel ved from the 
bankrupt to apply on a pre-existing debt aecounts due the bankrupt un- 
der circumstances such as naturally would hâve caused an ordinary per- 
son to believe that a préférence would thereby be eff ected, the trustée could 
recover for the benefit of the bankrupt estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 255- 
258 ; Dec. Dig. <S=3lGe.] 

Appeal from the District Court of the United States for the Southern 
District of New York. 

In the matter of Moses Drapkin, bankrupt. Suit by Max Aronin, 
trustée in bankruptcy, against the Security Bank of New York. De- 
cree for complainant, made and entered March 8, 1915, and de- 
fendant appeals. Affirmed. 

Herman B. Goodstein, of New York City (Herman B. Goodstein 
and Thomas J. Kavanagh, both of New York City, of counsel), for 
appellant. 

Rosenthal & Heermance, of New York City (Clayton J. Heermance 
and 'S. Michael Cohen, both of New York City, of counsel), for ap- 
pellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

^=3Por other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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ROGERS, Circuit Judge. [1] The question which this case pré- 
sents is whether the défendant obtained a préférence as respects two 
accounts which were transferred- to it at a time when it is alleged to 
hâve had knowledge that the transférer, Moses Drapkin, was without 
sufficient funds to pay his debts. The trustée in bankruptcy of Drap- 
kin has brought suit against the défendant to recover thèse two ac- 
counts — one with the Commercial Trades Company in the sum of 
$519.65, and the other with S. Weiner, Son & Co. in the sum of $598.25. 
The court held that the bank had notice that préférence was intended, 
and that the trustée was therefore entitled to a decree directing the 
return of the accounts, as the défendant received the accounts with- 
in four months prior to the adjudication in bankruptcy. 

The bankruptcy proceedings were voluntary, and the pétition was 
filed on March 21, 1914. In September 1913, an involuntary péti- 
tion in bankruptcy had been filed against Drapkin, who had been doing 
business under the trade name of M. Handin & Drapkin. The pro- 
ceedings in 1913 resulted in a settlement upon a basis of 25 per cent, 
in cash and notes for 10 per cent, of the claims. The appellant bank 
then had a claim against the bankrupt and did not participate in the 
involuntary proceedings, but effected the sale of its claim to one Chester 
for $428.75 in cash, taking notes for the balance indorsed by the bank- 
rupt. The bankrupt had been a depositor in the défendant bank, but 
that relationship terminated subséquent to the first bankruptcy pro- 
ceedings and prior to the assignment of the accounts. 

The plaintifï called as a witness one Holleb, who was in the employ 
of the bankrupt at the time the accounts in question were transferred 
to the défendant. He was thoroughly conversant with the bankrupt's 
business, and one of his duties was to examine f rom time to time the 
books to see that the bookkeeper made no mistakes. It was with him 
that the bank was accustomed to confer about the financial condition 
of Drapkin and his indebtedness to the bank. He was called to the 
bank in February, 1914, and asked by its crédit man for a check to 
discharge Drapkin's indebtedness. He testified that he informed Mr. 
Heidelberg, the crédit man of the bank, that "we were not in a po- 
sition to do it," that "we had no cash on hand at the présent time," that 
"we might manage to raise possibly a little over $100, and would give 
him a note for the balance." Later in February he was again called 
to the bank on the same subject and asked whether the notes would 
be paid. He testified he told Heidelberg that he "would hâve to see 
Mr. Drapkin about it," and that he called a few days later and gave 
Heidelberg the two accounts, adding, "I told him that we wouldn't hâve 
sufficient funds to meet everything we owed, and for that reason 
we gave him those two accounts to secure part of his money," and 
at the same time told him that "Mr. Drapkin will hâve to get out of 
business ; we might be able to offer a 10 per cent, settlement." At 
that time the bank held two notes, which had been protested in De- 
cember, upon which Drapkin was an indorser, and which still remained 
unpaid, although the bank had been pressing for some time for pay- 
ment. 
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There was some testimony which tended to throw doubt upon Hol- 
leb's testimony, but we hâve not been impressed by it, and it did not 
impress the trial judge, who saw and heard the witnesses and stated 
in his opinion tliat "I observed closely each vvitness as he testified, and 
believe Holleb was correct in his évidence." We think the conclusions 
of the District Judge, w^ho saw the witnesses, and heard them give 
their testimony, and came to the conclusion that the bank, at the time 
it acquired those accounts, had notice that a préférence was intended, 
shouîd not be disturbed. 

[2] At the time the bank received thèse accounts it received them 
as a creditor and for a pre-existing debt. The testimony shows that 
Drapkin at the time was insolvent. It also shows, in the opinion of 
the trial judge, and in our opinion, that the bank received the ac- 
counts under such circumstances as naturally would hâve caused an 
ordinary person, had he been the creditor receiving the préférence, to 
hâve believed tliat thereby a préférence would be efïected. And it 
appears that the bank received the accounts within four months before 
the filing of the pétition. Property received under such circumstances 
constitutes a voidable préférence and the trustée can recover for the 
benefit of the bankrupt estate. 

Decree affirmed. 



UNTEKEINBR v. CAMORS et al. (two cases). 

lu re A. LE MORE & 00. et al. 

(Circuit Court of Appeals, Flfth Circuit. January 19, 1916. Rehearlng 

Denied February 21, 1916.) 

Nos. 2790, 2863. 

1. Bankruptct <S=>265 — Sales of Pkopertt — Rigiits of Bidders. 

Trustées in bankruptcy petltloned for and were granted by the référée 
authority to offer real estate at auction, adjudications to be made at sucti 
priées as they might détermine, not less tlian three-fourths of the ap- 
pralsed value. The advertisement of sale referred to the order and stated 
that the sale was subject to confirmation by the référée, and the auctioneer 
read the advertisement including sueh provision before offering the prop- 
erty. A bid of more than three-fourths of the appraised value, but less 
than the amount which the trustées had told the auctioneer they would 
accept, was made, and the auctioneer màde no adjudication, and re- 
fused to accept a deposit, but had the bldder sign an agreement to make 
such deposit, in order that he might be held if the trustées decided to ac- 
cept the bid. They, however, declined to do so. Held, that the bidder ac- 
quired no légal rights In the bid, as no adjudication was made, and the 
trustées were vested with ample discrétion to reject the bid as a private 
ofCer, and hence the référée acted within his authorlty and discrétion in 
declining to compel a transfer of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 367; Dec. 
Dig. <S=>265.] 

2. Bankruptcy ®=>440 — Review of Proceedings — Pboper Mode of Review. 

Bankr. Act July 1, 1898, c. 541, § 25a, 30 Stat 553 (Comp. St. 1913, § 
9609), provides that appeals as in equity cases may be taken in bankruptcy 
proceedings from Judgments adjudging or refusing to adjudge the de- 
fendant a banknipt, grantlng or denying a discharge, or allowing or 

®=:>For oUier cases see same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexe» 
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rejectlng a debt or claim o£ $500 or over. A rule to compel trustées to 
convey real estate to the highest bidder at an auction sale was dismissed 
by tbe référée, and bis action was sustained by an order of the District 
Court. Held, tbat no appeal lay from ttiis order, as tbe matters sought 
to be reviewed were ordinary steps in bankruptcy proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. § 915; Dec. 
Dig. ©=5440.] 

Appeal from, and Pétition to Superintend and Revise Order of , the 
District Court of the United States for the Eastern District of Louisi- 
ana; Rufus E. Foster, Judge. 

In the matter of A. Le More & Co. and others, bankrupts. The 
dismissal of a rule to compel Frédéric Camors and others, trustées, 
to convey real estate to George J. Untereiner, the highest bidder at an 
auction sale, was sustained by an order of the District Court, and 
said Untereiner appeals and files a pétition to revise. Appeal dis- 
missed, and pétition to revise denied. 

Geo. J. Untereiner, of New Orléans, La., for appellant. 
J. Blanc Monroe, Monte M. Lemann, and D. B. H. Chaffe, ail of 
"New Orléans, La., for appellees. 

Before FARDEE and WALKER, Circuit Judges, and SPEER, 
District Judge. 

PER CURIAM. No. 2790 is an appeal from an order of the Dis- 
trict Court sustaining the référée in a certain sale of bankrupt estate, 
and No. 2863 is a pétition to revise in matters of law the same order 
of the District Court. 

[ 1 ] The f acts as f ound in the written opinion by the District Judge 
are as f ollows : 

"In thls matter It appears tbat the trustées filed a pétition with the référée, 
asking the authorlty to bave certain real estate offered at public auction by 
Robert G. Guerard, adjudications to be made at such priées as they mlght 
détermine, not less than threc-fourths of the appraised value, and authorlty to 
do so was granted. In accordance therewith a number of pièces of property 
were then advertised for sale. The advertisement referred to the order and 
stated plainly that the sale was subject to confirmation by Hon. William A. 
Bell, référée In bankruptcy. Before offering any of the property the auc- 
tioneer read the advertisement In full, and particularly the clause above 
referred to. The trustées had previously advlsed the auctioneer of the mini- 
mum priées they could accept. When the partlcular property hère In con- 
troversy was offered, there was no bld equaling the price flxed by the trus- 
tées ; but mover in rule, Mr. Untereiner, was the last and highest bidder, at 
a price exceeding three-fourths of the appraised value. The trustées de- 
clined to make title, and a rule to compel them to do so was dismissed by the 
référée. Mr. Untereiner contends that the property was adjudicated to hlm, 
and, as the price exceeded three-fourths of the appraised value, title vested. 

"Conceding that thls would be so under ordinary circumstances, and that 
the référée could only withhold bis approval because of gross inadequacy of 
price, which does not appear from the record, in thls case there was no ad- 
judication. There is évidence that the auctioneer cried the property in the 
usual way, and It may hâve appeared to the disinterested onlookers that 
an adjudication was made, but the auctioneer testifles that he made no adjudi- 
cation, and Mr. Untereiner, being a lawyer, could not hâve been mistaken 
with regard to thls, as the auctioneer declined to receive any deposit on ac- 
count of the sale, and Mr. Untereiner signed a card of the following ténor: 
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" 'I have this day bid .?12,250 for the property No. 1304 Carrollton avenue, 
Rnd will Immediately deposit with the auctioneer 10 per cent, on account of 
the purchase priée, ail in accordauce with judieial advertisement in Tiuies- 
Picayune this date. [Signed] George J. Untereiner.' 

"The objeet of this card was to hold Mr. Untereiner to the bid in case the 
trustées decided to accept it When they decliued, the matter was ended. In 
my opinion, Mr. Untereiner acquired no légal rlghts by bis bid, as no adjudi- 
cation was made, and the trustées were vested with ample discrétion to re- 
ject tbe bid as a private olïer. The référée has acted well wlthiu bis authority 
and with sound discrétion in declining to order the transfer. 

"Tbe point was made in argument that the référée decllned to admit évi- 
dence of other and better oft'ers after the property was offered at auction. 
The évidence should have been admltted as the court, in preparing to exercise 
its discrétion, was entltled to ail the ligbt on tbe subject that was obtainable. 
However, in this instance, it bas liad no effect upon the outcome of the case. 

"The order appealed from will be affirmed." 

[2] The matters sought to be reviewed hère are clearly ordinary 
steps in bankruptcy proceedings, and no appeal lies therefrom. Sec 
section 25a, Bankruptcy Law 1898. 

In considering the pétition to revise, we are concluded by the facts 
in the case, and on the facts and for the reasons given by the District 
Judge there was no error of law. 

It follows that the appeal. No. 2790, must be dismissed, and the 
pétition to revise, No. 2863, denied; and it is so ordered. 



HUFF et al. t. UNITED STATES. 

(Circuit Court of Appeals, Fifth Circuit. January 17, 1916. Rehearing 
Denied February 1, 1916.) 

No. 2805. 

1. Cbimisal Law «©=5371 — Evidence — Other Offenses. 

On a trial for conspirlng to foreibly arrest "W. for the purpose and 
with the intent to hold him in a condition of peonage, the government offer- 
ed évidence tending strongly to prove concerted action by défendants in 
arresting, whlpping, and returning W. to an employer, whose employ- 
ment he had deserted. Défendants offered évidence attacklng the charac- 
ter and réputation of the prosecuting witness, évidence tending to prove an 
alibi for some of the défendants, and évidence of the good cbaracter and 
standing of ail of the défendants. Held that, in rebuttal, évidence that, 
about the time laid for the conspiracy, the défendants were acting in con- 
federacy and concert in arresting without warrant, wliipping, and foreibly 
returning other laborers to the custody and service of employers wbom 
they had deserted, was admissible for the purpose of showlng tbe accord 
and combinatlon of the alleged conspirators and their intent in commltting 
tbe acts cbarged, and it was Immaterial that tbls also tended to prove 
other offenses and had a bearing on the question of défendants' good 
character. 

[Ed. Note. — For other cases, see Crlmlnal Law, Cent DIg. §§ 830-832; 
Dec. Dlg. ©=3371.] 

2. CoNSPiEACT ®=»48 — Vekdict — Sufficiency. 

On a trial for combinlng, conspirlng, etc., to commit an offense agalnst 
the United States, a verdict finding défendants "guilty of conspiracy" 

<Ê=5For otlier cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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wns a gênerai and not a spécial verdict, and to he understood as referring 
to tlie conspiracy charged in tlie Indictment, and was sufficient. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 108-111; Dec. 

Dig. ©=^48.] 

In Error to the District Court of the United States for the North- 
ern District of Georgia ; Wm. T. Newman, Judge. 

Franklin Huff and others were convicted of an ofifense, and they 
bring error. Affirmed. 

Marion Smith, of Atlanta, Ga., for plaintiffs in error. 
Hooper Alexander, U. S. Atty., of Atlanta, Ga. 

Before FARDEE and WAEKER, Circuit Judges, and POSTER, 
District Judge. 

PER CURIAM. The plaintiffs in error and others were indicted 
for combining, confederating, conspiring, and agreeing together to 
commit an offense against the United States ; i. e., to f orcibly arrest 
one John Westmoreland for tlie purpose and with the intent to hold 
the said John Westmoreland in a condition of peonage, and with the 
intent and purpose of forcibly compelling him against his will to work 
for one of the plaintiffs in error to pay a debt of $57, claimed to be 
due and owing. 

[1] The government ofïered évidence tending strongly to prove 
concerted action of the défendants in arresting, whipping, and retum- 
ing John Westmoreland to the employer whose employment he had 
deserted. On the trial the plaintiffs in error put in évidence attack- 
ing the character and réputation of the prosecuting witness John West- 
moreland, évidence tending to prove an alibi for some of the accused 
on trial and the good character and standing of ail the défendants as 
a défense to the indictment. 

It was therefore not error on the part of the trial judge to admit 
in rebuttal the évidence of Maggie Miller and others to prove that 
about the same time laid for the conspiracy the défendants were acting 
in confederacy and concert in kindred actions and enterprises of a 
like nature as that charged in the indictment, to wit, the arresting with- 
out warrant, the whipping, and forcibly returning other laborers to the 
custody and service of employers whom they had deserted, for the 
purpose of showing the accord and combination of the alleged con- 
spirators and their intent in confederating and combining and in com- 
mitting the acts charged in the indictment. That such évidence tended 
to prove other offenses than that charged in the indictment, and also 
had a bearing upon the défense of good character invoked by the 
défendants and was otherwise prejudicial, did not afïect its admissibil- 
ity. See Wood v. United States, 16 Pet. 342, 10 L. Ed. 987 ; Oison v. 
United States, 133 Fed. 849, 67 C. C. A. 21 ; Van Gisner v. United 
States, 153 Fed. 47; Thomas v. United States, 156 Fed. 897, 84 C. C. 
A. 477, 17 L. R. A. (N. S.) 720; Sapir v. United States, 174 Fed. 
219; Uueders v. United States, 210 Fed. 419, 127 C. C. A. 151 ; Stem 

v. United States, 223 Fed. 762, . C. C. A. ; Farmer v. United 

States, 223 Fed. 903-911, C. C. A. . 
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[2] The verdict found in the case, "Guilty of conspiracy," was a 
gênerai and not a spécial verdict, and is to be understood as referring 
to the conspiracy charged in the indictment, and is sufficient. See 
Statler v. United States, 157 U. S. 277-279, 15 Sup. Ct. 616, 39 L. 
Ed. 700, and cases there cited. We find none of the assignments of 
error in this case well taken. 

The judginent of the District Court is affirmed. 



CITY OF COLORADO, TEX., v. HARRISON. 

(Circuit Court of Appeals, Pifth Circuit. December 13, 1915. Rehearing 
Denied February 1, 1916.) 

No. 2737. 

AppEAt AND Eeror <S=>866, IOIO—Review— Motion bt Both Parties fob 

DiEECTED VeEDICT. 

Where both parties asked the court to instruct a verdict, they neces- 
sarily requested the court to flnd the facts, and were concluded by its 
flndlug upon which the resulting instruction of law was given, and a re- 
viewing court was limited to a considération of the correctness of the 
finding on the law, and must affirm, if there was any évidence in support 
thereof. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §S 3467- 
3475, 3979-3982, 4024 ; Dec. Dig. <S=3866, 1010.] 

In Error to the District Court of the United States for the Northern 
District of Texas ; Edward R. Meek, Judge. 

Action by Clarisse M. Harrison against the City of Colorado, Tex. 
Judgment for plaintiff, and défendant brings error. Afiirmed. 

Royall G. Smith, of Colorado, Tex., for plaintiff in error. 
William D. Tatlow, of Springfield, Mo., for défendant in error. 

Before FARDEE and WAEKER, Circuit Judges, and SPEER, 
District Judge. 

PER CURIAM. "As * * * both parties asked the court to 
instruct the verdict, both affirmed that there viras no disputed question 
of fact which could operate to deflect or control the question of law. 
This was necessarily a request that the court find the facts, and the 
parties are, therefore, concluded by the finding made by tiie court, 
upon which the resulting instruction of law was given. The facts 
having been thus submitted to the court, we are limited in reviewing 
its action to the considération of the correctness of the finding on the 
law, and must aifirm, if there be any évidence in support thereof." 
Beuttell v. Magone, 157 U. S. 154, 157, 15 Sup. Ct. 566, 567 (39 L. 
Ed. 654) ; Sena v. American Turquoise Co., 220 U. S. 497, 598, 31 
Sup. Ct. 488, 55 L. Ed. 559. 

The évidence offered by the plaintiff as shown in the bill of ex- 
ceptions not only makes a prima facie case in his favor, but fuUy 
supports the finding of the court. See Presidio County v. Noël etc., 

©=3For other cases eee same topic & KEY-NUMBER In ail Key-Numbered Digests ^ Indexe» 
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212 U. S. 58, 29 Sup. Ct. 237, 53 L. Ed. 402; Quinlan v. Green 
County, 205 U. S. 410, 419, 27 Sup. Ct. 505, 51 L. Ed. 860; Provident 
Trust Co. V. Mercer County, 170 U. S. 593, 601, 18 Sup. Ct. 788, 42 
L. Ed. 1156; City of Evansville v. Dennett, 161 U. S. 434, 16 Sup. 
Ct. 613, 40 L. Ed. 760; City of Lampasas v. Talcott, 94 Fed. 457, 
36 C. C. A. 318; Young v. City of Colorado (Tex. Civ. App.) 174 
S. W. 986. 
The judgment of the District Court is affirraed. 



BALDWIN (JOHN SIMMONS CO., Intervener) t. ABERCROMBIE & FITCH 
CO. (JUSTRITE MFG. CO., Intervener). 

(Circuit Court of Appeals, Second Circuit November 9, 1915.) 

No. 26. 

1. Patents <g=>327 — Suxts poe Infbingement — Following Décisions in 

Otheb Circuits. 

A Circuit Court of Appeals, in doubtful cases involving the validity 
of patents, will. conf orm to a décision in anotlier circuit ; but wliere It is 
convinced tbat tbe conclusion reactied was wrong, it is not at llberty to 
surrender its own judgment for the purpose of secuiing uniformity of 
décision. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 62(Mj25; Dec. 
Dig. €=327.] 

2. Patents <S=3S28 — Vamdity or Beissue — Infkingement — Mineb's Acéty- 

lène Gas Lamp. 

The Baldwin reissue patent. No. 13,542 (original No. 821,580), for an 
acétylène gas generating lamp, principally for miner's use, claim 4, was 
not anticipated and Is not invalld, as broadening the same claim in the 
original patent, but discloses patentable invention and is yalid; also- 
held infringed. 

3. Patents ©=324 — Suit foe Infeingement — Record on Appeai. — Pkinting 

exhibits. 

To render efCective a stipulation in an infringement suit that prior 
art patents introdueed in évidence need not be printed in the record on 
appeai, but that the original exhibits may be used, the approval of the 
Circuit Court of Appeals is necessary. 

[Ed. Note.— For other cases, see Patents, Cent Dig. §§ 600-606; De& 
Dig. ©=3324.] 

Appeai from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Frederick E. Baldwin, in which the John Simmons 
Company intervenes, against the Abercrombie & Fitch Company, in 
which the Justrite Manufacturing Company intervened. Decree for 
complainants, and défendants appeai. Àffirmed. 

For opinion below, see 227 Fed. 455. 

This cause cornes hère on appeai from the decree of the TJnlted States Dis- 
trict Court for the Southern District of New York, entered on February 10, 
1915, holding valid and infringed claim 4 of the reissue patent No. 13,542, is- 
sued to Frederick E. Baldwin on March 11, 1913. The Invention oovered by 
this patent is for a lamp designed to generate and bum acétylène or similar 
gas. It is intended for use as a bicycle, automobile, yacht, or miner's lamp, 

£=sFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & Indexes 
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but its commercial utlUty bas been princlpally In connection with mlner's 
cap lampa. The invention is stiown in the followlng drawing: 

The spécification descrlbes the lamp 
as folio vvs: "Generally considered, the 
lamp is one comprising a metallic or 
other réceptacle A, preferably provided 
wlth a bottom B, which may be readlly 
detached and which when the lamp is 
in use is held flrmly in position by suit- 
able clamps C, so as to make a water 
and gas tight closure. The réceptacle 
is dlvided, preferably horizontally, by 
a partition D into two compartments, 
the upper one, E, designed to serve as 
a water chamber or réservoir, the low- 
er, F, as a gas-generating chamber 
adapted to contaln a réceptacle G^ for 
calcium carbid, which is generally at- 
tached to or forms the détachable bot- 
tom. In the top of the lamp is an ori- 
fice closed by a screw cap B. or simi- 
lar device for the introduction of water 
to the réservoir, and from the gas-gen- 
erating chamber F through the water 
réservoir E and out through the top of 
the lamp extends a tube /, which con- 
ducts the gas to the burner J." 

The complainants relied solely upon 
clalm four, which reads as foUows: "In 
a lamp of the kind described, the com- 
bination wlth a water réservoir, and a 
réceptacle for calcium carbid, of a water tube extendlng from the former a 
considérable distance into the latter and adapted to be embedded In the mass 
of carbid In the réceptacle, and a rod extendlng through the water tube, and 
constituting a stirrer to break up slaked carbid around the outlet of the water 
tube, the rod operating to restrict and thus control the flow of water to the 
carbid, as set forth." 

The John Simmons Company intervened in the suit, became a complainant, 
and alleged that It was a corporation organized and existing under the 
laws of the state of New York ; that it had its principal place of business in 
the borough of Manhattan in said state; that it was the only manufacturer 
of the Inventions of the plaintlff, Baldwin, and that unless it was allowed 
to intervene it would necessitate the beginning of a new action for the re- 
covery of damages and profits ; that in 1908 an arrangement was made be- 
tween it and Baldwin whereby the former manufactured the lamps while 
both parties sold them; that in 1911 a new contract was made, under which 
it acquired the exclusive right to manufacture and sell the lamps. 

The Abercrombie & Fltch Company, of the borough of Manhattan and 
st^te of New York, was the original défendant and sold the lamps alleged to 
infringe. The Justrite Manufacturing Company of Chicago, 111., was the 
manufacturer of the lamps sold by the Abercrombie & Fitch Company, and 
intervened under fédéral equlty rule No. 37, which provides that any person 
may be made défendant who has or claims an interest adverse to the plaintlff. 
The amended answer of the Justrite Manufacturing Company denied that 
the plaintlff, Baldwin, was the original, sole, and flrst inventer of the al- 
leged improvement claimed by him in his letters patent; averred that the 
said Improvement was null and vold for want of utillty, as well as for want 
of invention on the part of Baldwin ; denied that the same had been in public 
use or on sale for more than two years prier to the application for the 
patent; denied the fact of infringement ; averred that the principle of the 
alleged invention was not new, but had been fuUy described in letters patent, 
both of the United States and of foreign countries, long prior to the applica- 
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tton ma de by the plaintiff, Baldwin, for hls patent, and averred that the 
reissue patent No. 13,542 was invalld. 

The testimony was taken In open court, and a decree entered holding reissue 
letters patent No. 13,-542 to be valid as to claim 4, that défendants had in- 
fringed, that plaintiiï recover the profits which défendants derived from their 
infringement, that a perpétuai injunction issue, and that the injunction 
granted be suspended pending appeal If appeal be promptly talîen. It was 
also deereed that plalntlffs recover thelr costs and disbursements. 

James R. Offield and Charles K. Offield, both of Chicago, 111., for 
appellants. 

James Q. Rice, of New York City, for appellees. 

Before LACOMEE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). United 
States patent No. 656,874 was issued to Frederick E. Baldwin on 
August 28, 1900, for an acétylène gas generating lamp; and letters 
patent No. 821,580 was issued to him on May 22, 1906, for an im- 
provement on the form described in No. 656,874; and reissued let- 
ters patent No. 13,542 was issued to him on March 11, 1913, and is 
the patent in suit. 

Patents No. 656,874 and No. 821,580 came before the Circuit Court 
for the Southern District of Illinois in a suit brought by Baldwin, 
who claimed his patents were infringed by the lamp of the Bleser 
patent, No. 949,349. The court sustained Baldwin's claims, and the 
case was appealed to the Circuit Court of Appeals for the Seventh 
Circuit, which affirmed in part and reversed in part. The court, de- 
cided that patent No. 656,874 was valid, and claim 1 infringed by the 
Bleser patent, but held claims 2, 3, 4, 5, 6, and 10 not infringed. Pat- 
ent No. 821,580 was held valid, but not infringed. It declared that 
in view of the prior art patent No. 656,874 was not entitled to a 
broad construction with référence to équivalents. Bleser v. Baldwin, 
199 Fed. 133, 117 C. C. A. 615 (1912). 

The above décision was handed down on April 23, 1912, and Bald- 
win on February 3, 1913, filed his application for the reissued patent 
No. 13,342. The latter patent then came before the District Court 
for the Western District of Penn.sylvania, and was held valid and 
infringed. Baldwin v. Grier Bros., 215 Fed. 735. The case was then 
taken on appeal to the Circuit Court of Appeals for the Third Cir- 
cuit, and that court held claim 4 of the reissued patent void. The 
court thought claim 4 of the reissue patent broader than that of the 
original patent, and said that a reissue patent cculd not be allowed to 
broaden an original patent after the lapse of so long a time as seven 
years, and after the original patent had been limited bv final adjudica- 
tion. Grier Bros. Co. v. Baldwin, 219 Fed. 735, 135 C. C. À. 433. 

In the suit now before us this same claim 4 of the reissue patent is 
the claim involved. The court below bas held it valid and infringed. 
Its opinion conflicts with the décision in the Third Circuit. 

[1] This court appréciâtes that imiformity is désirable in décisions 

respecting the validity of patents, and is disposed in ail doubtful cases 

to conform to a décision rendered in another circuit. But in a case 

in which this court is convinced that the conclusion reached was wrong, 

228 F.— 57 
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it îs not at liberty to surrender its own judgment upon the issue in- 
volved in order that uniformity may be secured. In Mast, Foos & 
Co. V. Stover Manufacturing Co., 177 U. S. 485, 20 Sup. Ct. 708, 44 
L. Ed. 856 (1900), Mr. Justice Brown said: 

"Comlty persuades ; but It does not command. It déclares, not bow a case 
shall be decided, but how it may with propriety be declded. It reeognizes the 
fact tbat the primary duty o£ every court is to dispose of cases according to 
law and the f acts ; in a Word, to décide them right. In dolng so, the judge Is 
bound to détermine them according to his own convictions. If be be clear 
in those œnvictions, he should foUow them. It is only in cases, where, in 
his own mind, there may be a doubt as to the soundness of his views, that 
comity cornes in play and suggests a uniformity of ruling to avoid confusion, 
until a higher court has settled the law. It demands of no one that he shall 
abdicate his individual judgment, but only that déférence shall be paid to 
the judgments of other co-ordinate tribunals. Clearly it appUes only to ques- 
tions which hâve been actually decided, and which arose under the same 
facts." 

The plaintifif, Baldwin, first began to market an acétylène miner's 
cap lamp in January, 1906. At that time there was no other acétylène 
cap lamp on the naarket. Prior to the introduction of the Baldwin 
lamp, miners used oil lamps, with a wick, or candies. In an oil lamp 
the mining law required the use of a high grade of oil, which cost 
the miners from 28 to 40 cents a gallon, and a gallon lasted for a 
week. The Baldwin acétylène lamp resulted in quite a saving to the 
miners, for it could be used for a week at a cost not to exceed 8 cents. 
The oil lamps, too, gave ofï a great deal of smoke, which contributed 
largely to miner's asthma and also consuraed a great deal of the 
oxygen of the air. The Baldwin lamp gave off no smoke, and only 
consumed one-eighth of the oxygen that the oil lamps consumed. 
Then, too, the oil lamps had a very large wick, an inch in diameter 
and rough on the top, and in going through windy places with them 
sparks were often blown off into the timber, which was oil-soaked, 
and therefore dangerous. And miners were sometimes careless, and 
would throw partly consumed wicks away without putting their foot 
on them to extinguish them. In preparing powder to blast with, the 
miners often would keep the lamps on their hats, although the law 
prohibited their doing so, and sometimes a spark would fall on the 
powder and ignite it. It was not an uncommon occurrence for min- 
ers to be injured in this way. So that the invention of the plaintiffs' 
acétylène lamp involved a considérable saving of money to the miners, 
as well as an improvement in their health through better air, and gave 
them protection against explosions and the dangers arising from con- 
flagrations within the mines. It is not surprising, therefore, to find 
that over 1,000,000 of the acétylène lamps of the patent hâve been 
sold in the market in the short time that has elapsed since tlie patent 
was granted. The Baldwin lamp had merit in it, and the inventor ac- 
complished something that was well worth while. 

[2] We come now to consider the questions involved. The Cir- 
cuit Court of Appeals in the Seventh Circuit held, as before stated, 
that the original patent was valid, including claim 4, and the Third 
Circuit held that claim 4 was invalidated by the fact that in the reis- 
sue it had been broadened. The patentée had amended his specifica- 



BALDWIN V. ABEKCROMEIE & FITCH CO. 899 

tion in two particulars: (1) He described the tube as always erti- 
bedded in the carbid. (2) He added the f ollowing statement : 

"It wlll be understood from what has been said that the functlon of the 
stirrer is to break up, pierce, or disturb the particles of the slaked carbid 
mass, which, when the lamp Is in use, forms at the delivery end of the tube. 
This slaked carbid mass tends to solldify, and either shuts the water ofC al- 
together or restricts it so that less water is delivered from the water tube 
than the lamp demands for efficient opération. As It Is sufflclent, under 
certain eircumstances, to Insure the requisite flow of water by so manlpulat- 
ing the stirrer as to pierce, break up, or loosen the slaked carbid mass Im- 
mediately around or at the mouth of the tube, It Is obvious that the stirrer 
need not always be formed with a bent end, or so as to extend radially from 
the mouth of the tube." 

He then amended claim 4 so as to read: 

"In a lamp of the kind described, the combinatlon with a water réservoir, 
and a réceptacle for calcium carbid, of a water tube extending from the 
former a considérable distance into the latter and adapted to be embedded 
in the mass of carbid In the réceptacle, and a rod extending through the water 
tube, and constituting a stirrer to break up slaked carbid around the outlet 
of the water tube, tJie rod operating to restrict and thvs control the flow of 
water to the carUd, as set forth" (the Italicized words being the clause in- 
serted). 

It will be at once conceded that amendment 1 is not of importance. 
The objection to amendment 2, as the Third Circuit thought, was that 
it eliminated the need of a bent arm at the end of the rod used as a 
stirrer. The Seventh Circuit had held that a rod without a bent arm 
■did not infringe claim 4, and if that décision was right the Third Cir- 
cuit was right in regarding the amendment made in the reissue pat- 
ent as broadening the patent and therefore void. But we are unable 
to concur in the view taken of the matter in the Seventh Circuit, and, 
not concurring in that view, we are unable to concur in the view taken 
in the Third Circuit. 

The décision in the Seventh Circuit confined the patentée to a sub- 
stantially right-angled stirrer, while the original claim merely said 
"constituting a stirrer." The material thing was to stir the sludge, 
and one can stir such a substance as carbid sludge by an up and down 
motion of a straight rod, though perhaps not as thoroughly as he can 
by the rotary motion of a bent part. Claim 1 covers "end formed as 
a stirrer," which might properly call for something more than a 
straight end. Claim 2 covers "end bent to form a stirrer." Claim 4 
has no limitation, but speaks merely of the rod as "constituting a 
stirrer," which, especially in view of the phrasing of the other two 
clairns, may properly be construed as covering a rod, of whatever shape 
(straight or bent), which penetrated into the carbid sufficiently to allow 
of its being used to stir the same. In that respect it differed from 
the prier art. It seems to us that the court in the Third Circuit erred 
in not holding, that the "rod extending through the water tube 
* * * as set forth" was the sort of rod to which the patentée had 
devoted a whole column of description dealing with prior art, defects, 
and his improvement to avoid them; that is to say, a rod of thick- 
ness sufficient to regulate ilow of water through the tube. It does not 
follow that, because the original patent shows a stirrer having a bent 
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end, it îs limited to such a stirrer, notvvithstanding that the patent 
defines the function the stirrer is to discharge, and notwithstanding 
that, in the lamps in suit, a stirrer having a straight end discharges 
precisely that function. 

The Suprême Court laid down the rule in Machine Company v. 
Murphy, 97 U. S. 120, 125, 24 h. Ed. 935 (1877), as follows: 

"Except where form is of the essence of the Invention, it has but littie 
weiglit In the décision of such an issue; the correct rule being that, in de- 
termining the question of Infringement, the court or jury, as the case may be, 
are net to judge about slmilarlties or différences by the names of things, but 
are to loolt at the machines or their several devlces or éléments in the light 
of what they do, or what office or function they perform, and how they per- 
form it, and to find that one thing is substantially the same as another, if it 
performs substantially the same function in substantially the same way to 
obtain the same resuit, always bearing in mind that devlces in a patented 
machine are différent in the sensé of the patent law when they perform 
différent functions, or in a différent way, or produce a substantially différent 
resuit. Kor is it safe to give much heed to the fact that the corresponding 
deviee In two machines orgauized to accomplish the same resuit is différent 
in shape or form the one from the other, as it is necessary in every such in- 
vestigation to look at the mode of opération or the way the deviee works, and 
at the resuit, as well as at the means by which the resuit is attained. 
♦ • * Authorities concur that the substantial équivalent of a thing, in 
the sensé of the patent law, is the same as the thing itself, so that, if two 
devices do the same work in substantially the same way, and accomplish sub- 
stantially the same resuit, they are the same, even though they ditter tu 
name, form or shape. Curtis, Patents (4th Ed.) § 310." 

And see Winans v. Denmead, 15 How. 330, 14 h. Ed. 717 (1853). 

The straight rod idea was an alternative form, which the patentée 
was entitled to use instead of a rod with a bent form. Baldwin filed 
his original application in July, 1903, and the patent was not granted 
until May, 1906, and between iha time of tlie application and the time 
of the grant Baldwin had made lamps in which lie had used both a 
straight rod and the rod with the bent arm. So that it is incorrect to 
say that the straight rod was suggested to him by the litigation in 
Baldwin v. Bleser. 

As a stirrer having a straight end accompHshes in a miner's cap lamp 
the exact function which one accomplishes with a bent end, the reissue 
did not, in the opinion of this court, broaden the patent, and a rod 
with a straight end infringes the patent in suit, assuming the patent 
to be valid. And that the patent now before the court is valid we hâve 
no doubt. 

In discussing the prior art appellants in their brief refer to the 
Mosher patent, No. 644,439, and they assert that the broad principle of 
restricting the control of the flow of the water by a restricting rod 
in the water tube is clearly shown in that patent. The appellees in 
their brief refer to the same patent, and claim that it is clear that it 
has no restricting rod, such as that of the patent in suit. They say 
that the Mosher patent has no water tube imbedded in the carbid, and 
has nothing which has the function of, or which corresponds to, the 
stirrer of the complainant's deviee. The experts on each side refer 
to the patent and undertake to quote from it. We find, however, no 
such patent in the record and the expérience of this court inclines us 
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to give little weight to the statement of a witness as to what a patent 
States, when we are not furnished with the patent, so that we can 
see for ourselves exactly what it does and does not disclose. 

[3] Examination of the record shows that, subséquent to the time 
when allowance of appeal had brought the cause into this court, coun- 
sel entered into a stipulation that the prior art patents need not be 
printed in the record, but might be taken to this court as physical ex- 
hibits. To this stipulation they obtained the indorsement by a District 
Judge of the words, "So ordered." Attention of the bar is called to 
the fact that this court is the one to détermine whether or not exhibits 
marked in évidence in the trial court and sent up hère shall or shall not 
be printed in the record upon which argument is to be had and dé- 
cision to be asked for. The court is composed of three judges, who 
necessarily bave to study the records on appeal, not in banc, but in- 
dividually; they cannot do so properly and expeditiously, if there are 
only single copies of patents, which counsel think of sufficient impor- 
tance to refer to in their briefs. It is most embarrassing, when one 
is considering an argument based on such référence, to hâve to sus- 
pend such considération until he can, perhaps on some subséquent 
day, obtain the patent from one or the other of his associâtes. Here- 
after the clerk of this court, whenever a stipulation such as this is 
f ound in any record filed hère, will at once notify counsel that an ap- 
proval by this court is necessary to its validity. 

We may say, however, that we do not find in the Mosher patent, 
assuming the quotations to be accurately given by the experts, anything 
which négatives Baldwin's invention. 

The appellants strongly rely on the Schmitt British patent, No. 15,- 
688, dated July 18, 1898. They assert that in it is to be found the 
most complète anticipation of the patent in suit, and they see in it a 
complète and accurate embodiment of ail that is called for in claim 
4 of the reissue patent. It is true that in the Schmitt patent there is 
a water réservoir and a water tube. But there is no disclosure of the 
tube being imbedded in the carbid, nor is there a disclosure of a re- 
stricting rod or a stirrer such as is disclosed in the patent in suit. It 
is true there is a rod extending through the water tube, and that it is 
movable vertically within the tube. But it is described as a cleaning 
rod, and that clearly was its sole purpose, notwithstanding the fact 
that the expert of the appellants argued that it was a restricting rod. 
The expert on the other side squarely denied that this rod had any 
such functions, and we coïncide in that opinion. The water feed in 
the Schmitt patent is not controlled by the rod, but is controlled in 
part by the valve and in part by the use of a wick in the tube, a device 
which is referred to in Baldwin's patent as prior art which had proved 
unsatisfactory. 

It is sought to help out the Schmitt patent by an article taken from 
Dingler's Polytechniches Journal. But surely, if the disclosure of the 
Schmitt patent is insufficient, as we hâve found it is, it cannot be help- 
ed out by the publication referred to. It does not, however, aid ap- 
pellants' case. The sieve tube, which it shows, makes it clear that in the 
lamp which it discloses the end of the water tube is not imbedded in 
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the carbid. In describing the filling of the lamp, the article states that 
"care should be taken during the filling opération not to let any carbid 
fall in to the center straining tube." We think this sieve tube makes 
it clear that in the lamp of the Dingler publication the end of the 
water tube is not imbedded in the carbid, and, not being so imbedded, 
it could not hâve been intended that it should be a stirrer. The lan- 
guage of the Dingler Journal is : 

"For the regulating the water feed and to avert the clogglng up of the water 
drop hole, a wire o is inserted In the tubular end of the water drop valve." 

Référence to the drawing shows that the clogging was not from 
carbid, because the tube and wire ail go into the center sieve tube, 
which is carefuUy kept free of carbid. There was nothing, there- 
fore, to be stirred. The words "to regulate the water feed" are too 
vague to give any definite idea of how this is donc ; there is nothing 
to indicate that it is accomplished in the manner adopted in the patent 
in suit. Baldwin clearly sets forth the difificulties which he found in 
the lamps of the prior art, and he describes the manner in which he 
proposes to attain the end desired. He says : 

"Varions means hâve been employed to regulate or control the normal rate 
of flow of water through a water supply tube. For example, the bore of the 
tube has been made of small diameter; but this plan bas not been found 
practical for varions reasons. In the flrst place, the disoharge outlet thereof 
Is under pressure of several inehes of water, and it is practically impossible 
to make the bore so minute that the water will issue in sufflciently small 
quantity. If the attempt is made to secure this small flow by making the tube 
very minute, it then becomes so easily clogged that the opération of the 
lamp is rendered extremely uncertain. The smallest particle of f oreign matter 
in the water, or a bit of slaked carbid carried into the bore by back pressure 
of the gas, wlU stop the flow completely, and the lamp wlll go out. Sueh a 
tube is difflcult->-in fact, almost impossible — to clean. Another method which 
has been employed is to use a duct of comparatively larger bore, and flU the 
same with a wick of more or less loose texture, for the purpose of checking 
the supply. This for a time opérâtes with some degree ofl suceess, though 
from the very nature of the material used the précise amount of the feed can 
never be exactly determiued. A valve is generally necessary to regulate the sup- 
ply. Furthermore, when the lamp has been used for a time, the wick, which, 
of course, must act as a stralner, becomes fiUed with solid matter — such as 
saud, dirt, and organic partiales contained in the water — so that the feed Is 
reduced. This nécessitâtes fréquent adjustment of the valve to restore the 
proper supply. In time the wick becomes completely choked, and the user, 
often unsklUful In such matters, must tamper with the lamp and insert a new 
wick, which is at best a troublesome procédure. Again, if the lamp has not 
been used for some time, the wick drles out, and a very appréciable time is 
required to soak it up, so that the water will again flow through. 

"The method which I bave invented for securing the proper feed under ail 
cireumstances, without the above objectionable features, is to make the bore 
of the duct of comparatively large slze, extend the tube which forms the duct 
downward, so that it is and will be always imbedded in the carbid, and then 
restrict the duct by means of a wire or rod, preferably centrally located there- 
in, to leave a channel of the proper size. This arrangement Is simple ; but in 
a long expérience It has been found to be entlrely successf ul. It is possible to 
secure the drop-by-drop feed with a duct of considérable size, since the fric- 
tion of the water on a large area of the tube wall and wire reduces its flow. 
This retarding friction ma y be regulated by varying the size of wire used. 
The duct does not become choked, slnce, if foreign partiales are deposited 
therein, the water can take a zigzag course around it, without the supply being 
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appreciably affected. If it Is at any time necessary to clean the tube, the 
wire is simply reciprocated and rotated a few tlmes from the outside of the 
lamp, without disturbing the position of other parts. This nice régulation 
of the flow enables me to entirely dispense with the troublesome adjustment of 
the valve. If a valve Is used at ail, it is employed to shut off the flow en- 
tirely, and not to regulate it" 

The appellants also rely on the Handshy patent. No. 591,132. In 
that patent it is claimed that the rod which extends through the water 
tube was intended to control the flow o£ water. There is nothing, 
however, in the spécification, that indicates that the rod had any such 
function, and counsel cannot seriously claim that the rod in question 
restricted to any useful degree the iîow of the water. The experts 
on both sides practically agreed that the rod in the Handshy patent 
was without effect in restricting and controlling the water flow, be- 
cause it was too small. It is equally évident that the rod could not 
operate as a stirrer. The water tube could not be imbedded in the 
carbid, for the reason that, if it were, as the carbid slaked and the 
sludge formed, the expanding sludge would prevent the reciprocating 
movement of the tube on which the opération of the lamp depended. 

The appellants rely chiefly upon the invalidity of the patent. It is 
true, however, that they assert that there is no infringement. They 
say there can be no infringement, for the reason that the lamp made 
by the Justrite Company bas no stirrer within the meaning of the orig- 
inal patent. But, as we hâve shown, the language of the original pat- 
ent was comprehensive enough to include the stirrer of the original 
patent. And défendants do not avoid infringement because their lamp 
contains a shut-off valve, which may be used to open or close the 
mouth of the water tube. It is not questioned that the flow of water 
through the water tube can be increased or diminished by turning this 
valve, but obviously that is not the purpose of the valve. It is clear 
that this valve was intended to be used simply as a shut-off valve, and 
not as a regulating valve. That being so, infringement is plain, for 
the lamp of the défendants is identical with the lamp of the plaintiffs. 
The lamp of défendants bas the carbid container, the restricting and 
controlling rod, and the stirrer. The rod and tube of the lamp of the 
plaintiffs as embodied in the lamp of the défendants afïord ail the rég- 
ulation of the flow of the water that is necessary. 

The conclusions which we bave reached are: 

That the patent in suit is not invalid because of anything in the 
prior art. 

That claim 4 of the original patent is valid, and was not broadened 
in the reissue patent. 

That claim 4 of the reissue patent, being valid, is infringed by the 
défendants. 

That no error was committed by the court below. 

The decree is in ail respects aflîrmed, with costs. 
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THOMA et al. v. PERRI et al. 

(Circuit Court of Appeals, First Circuit. November 16, 1915.) 

No. 1129. 

Patents <S=5>114 — Suit in Equity to Obtain Patent — Evidencb. 

Evidence held insufficient to overcome the presumption lu favor of the 
décision of the Court of Appeals of the District of Columbia, awarding 
priority of invention to one ot two applicants whose applications for pat- 
ents were in interférence. Brooks v. Saclis, 81 Fed. 403, 26 O. O. A. 456. 
applied. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. § 166; Dec. Dig. 

I®=5ll4.] 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts; Frédéric Dodge, Judge. 

Suit in equity by Andrew Thoma and others against Angelo Perri 
and others to obtain the issuance of a patent, under Rev. St. ,§ 4915 
(Comp. St. 1913, § 9460). Decree for défendants and complainants 
appeal. Affirmed. 

See, also, 205 Fed. 632. 

Melville Church, of Washington, D. C, for appellants. 
Harrison F. Lyman, of Boston, Mass. (Fish, Richardson, Herrick 
& Neave, of Boston, Mass., on the brief), for appellees. 

Before FUTNAM and BINGHAM, Circuit Judges. and ALD- 
RICH, District Judge. 

PUTNAM, Circuit Judge. This is one of the cases which 
hâve been quite common in this circuit, wherein a patentée has in one 
way or another fixed a settled date for his invention, and some in- 
fringer undertakes to establish an earlier date. The courts in this cir- 
cuit, in Broolcs v. Sacks, 81 Fed. 403, 26 C. C. A. 456, decided on June 
10, 1897, rejected any such attempt, based upon the unsupported rec- 
ollections of witnesses, after any considérable length of time had ex- 
pired, unless supported by concrète facts, and in several cases, some of 
which are of striking character, enf orced tliat rule, tlie last case of that 
kind being Greenwood v. Dover, 194 Fed. 91, 114 C. C. A. 169, decided 
on December 12, 1911. In this latter case, the patent had also been 
sustained by a suit in the Court of Appeals in the District of Columbia, 
based upon section 4915 of Revised Statutes (Comp. St. 1913, § 9460). 
The appeal at bar, in ail substantial respects, including the adjudica- 
tion of the Circuit Court of Appeals in the District of Columbia, co- 
incided with Greenwood v. Dover. It is impossible to establish any 
positive distinction between Greenwood v. Dover and the case at bar, 
and it is beyond doubt, therefore, that we must now affirm the déci- 
sion of the District Court appealed from. We can see no reason for 
elaborating our conclusion. 

The judgment of the District Court is affirmed, and the costs of ap- 
peal are awarded to the appellees. 

®=3For other cases see same topic & KBY-NUMBBR In aU Key-Numbered Digesta & Indexes 
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THACHER V. TRANSIT CONST. CO. 

(District Court, S. D. New York. January 8, 1916.) 

No. 12-302. 

1. Patents <S=:»328 — Constbuction — Infbingement — Improvement in Con- 

CEETE Arches. 

The Thaeher patent, No. 617,615, for an improvement in concrète arch- 
es consisting of a comblnation, with abutments and a concrète arch span- 
ning the Intervening space, of a séries of métal bars. In pairs, held limlt- 
ed by the prior art, the proceedings in the Patent Office, and the self-lm- 
posed limitations in the patent and the claims, to a comblnation in which 
the bars of each pair are physically and mechanically independent of 
each other, and, as so limited, not inf ringed. 

2. Patents ®=>112 — Conclusiveness of Patent. 

As patents are procured ex parte the public Is not bound by them, but 
the patentées are. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 162-165; Dec. 
Dig. <S=112.] 

3. Patents <g=3ll2 — Peoceedings in Patent Office — Conclusiveness. 

Where the Patent Office repeatedly rejected the claims in an application 
for a patent on the ground that they conflicted with a prior patent unlesa 
limited, and the applicant, instead of appealing from the décision of the 
examiner rejecting the application, amended the claims to contain the 
necessary limitation, he was bound by such décision, whether it was right 
or wrong. 

[Ed. Note.— ror other cases, see Patents, Cent. Dig. §§ 162-165; Dec. 
Dig. <S=>112.] 

4. Patents <S=3l65 — Limitation of Claims — Opération and Effect ob 

Claims. 

Self-imposed limitations in the claims of a patent preclude the patentée 
from showing tliat the invention is broader than hls claims, and if it is 
broader he is deemed to bave surrendered the surplus to the public. 

[Ed. Note. — For other cases, see Patents, Cent Dig. § 241; Dec. Dig, 
<S=5l65.] 

In Equity. Suit by Edwin Thaeher against the Transit Construction 
Company. Bill dismissed. 

A. Alexander Thomas, of New York City, for plaintiflf. 
E. Clarkson Seward, of New York City, for défendant 

THOMAS, District Judge. This case arises on final hearing on 
pleadings and proofs, wherein the bill of complaint charges infringe- 
ment of letters patent of the United States, No. 617,615, issued to Ed- 
win Thaeher on January 10, 1899, for new and usef ul improvements in 
concrète arches. The bill asks for an injunction and an accounting. 
The défense is that the patent, if eonstrued broadly, so as to include 
the def endant's structure, lacks patentable novelty, in view of the prior 
art, and if strictly eonstrued, as the défendant insists it should be by- 
reason of the prior art, the proceedings in the Patent Office and the 
self-imposed hmitations in the patent and the claims, it is not infringed. 

[1] The invention, as stated in the spécification, has for its object — 
"an improved arch structure in which Iron or steel bars are Imbedded in con- 
crète near the outer and inner surfaces of the arch in such a manner as to 

©c::s>For other cases see same toplc à KEY-NUMBEB in ail Key-Numbered Digests & Indexes 
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assist the concrète In reslsting the thrusts and bendlng moments to whlcli 
the arch Is subjected." 

The spécification then goes on to state that by the invention the 
patentée provides : 

"First, for an effective connection between the bars and the concrète, em- 
ploying lugs, dowels, bolts, or rivets, whlch pass through the bars and Pro- 
ject into the concrète, in which they are imbedded, and thereby reinforce 
the adhésion between the métal and the concrète and prevent any end move- 
ment of the bar through the concrète, so that the complète crushlng or shear- 
ing of the concrète must take place before a séparation can be efCected ; sec- 
ond, I employ barsof sucha form that they can be readily audcheaply spllced, 
if a greater length of bar Is required than that which can be conveniently 
rolled or shlpped ; third, I provide bars that can be manufactured at a small 
cost and as a standard or stock article, and can be readily bent, when used, 
to the curve of the arch into whlch they are to enter." 

The claims alleged to be infringed are the first and third, which are 
as follows: 

"1. The combination with abutments, and a concrète arch spauning the 
intervening space, or a séries of métal bars, in pairs, one bar of each pair 
above the other, near the intrados and extrados of the arch, and extending 
well into the abutments, each bar of a pair being independent of the other, 
substantially as described." 

"3. The combination with abutments, and a concrète arch spanning the 
space between the abutments, of a séries of métal bars in pairs, one bar of 
each pair above the otlier bar, near the extrados and intrados of the arch, 
each bar of the pair being independent of the other and one bar of each pair 
extending, well into the abutment, substantially as described." 

The third claim is distinguished from the first only in the fact that 
the latter requires that one bar of each pair shall extend into the abut- 
ments. 

The prior art relied upon by the défendant is the Milliken patent, 
No. 545,301, issued Aiigust 27, 1895, the object of which is to provide 
in the construction of arches, partitions, floors, etc., a combination of 
cernent and concrète with wrought or sheet iron which will develop the 
fuU strength of ail the materials. The Milliken patent shows every 
élément of the patent in suit, save that in the Milliken patent the upper 
and lo-di'er bars are connectée! by means of métal work, whereas in the 
patent in suit each bar of a pair is independent of the other. This in- 
dependence clearly means a physical and mechanical independence of 
the bars, which are separate and disconnected with each other. Thus 
at line 94 of page 1 of the spécification the patentée says : 

"The use of the double bars enables me to not only bend them at the time 
they are required for use to any desired arc of a circle, but enables me to 
bend them so that the différent memibers of each pair are difCerently arched, 
and, furthermore, it enables me to completely imbed the lowermost member 
of the pair before the uppermost member is placed." 

[2, 3] Moreover, the proceedings in the Patent Office preceding the 
issue of the patent in suit confirmed the defendant's contention that it 
was the feature of physical and mechanical independence or severance 
which led the Patent Office to allow the patent. The claims presented 
in the original application, and subsequently in the prosecution of the 
claim, were repeatedly rejected by the Patent Office, and the Milliken 
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patent was cited as a référence, and the patent was finally allowed only 
when the claims were put in their présent form with the Hmitation in 
each claim of "each bar of a pair being independent of the other." I 
cannot accède to the plaintiff's contention that this was a broadening 
of the claims. On the contrary, I hold that it was net. It was mani- 
festly narrower, and was accepted by the patentée as a condition pré- 
cèdent to the grant of the patent. 

The patentée now urges that, because of the incompétence of the 
solicitor who first attended to his application (not his présent soliciter), 
he should not be bound by the conduct of the case in the Patent Office. 
The answer to that proposition is that, as patents are procured ex 
parte, the public is not bound by them, but the patentées are. Key- 
stone Bridge Co. v. Phœnix Iron Ce, 95 U. S. 274, 279, 24 L. Ed. 344. 
The patentée had an opportunity to appeal from the décision of the 
examiner rejecting his application and his claims, but he did not. He 
is therefore bound by it, and must be held to hâve surrendered what 
he thus conceded, and it is immaterial whether the Patent Office was 
right or wrong in rejecting the original claims. Sargent v. Hall Safe 
& Lock Co., 114 U. S. 63, 86, 5 Sup. Ct. 1021, 29 L. Ed. 67; Shepard 
V. Carrigan, 116 U. S. 593, 598, 6 Sup. Ct. 493, 29 L. Ed. 723 ; Roemer 
V. Peddie, 132 U. S. 313, 317, 10 Sup. Ct. 98, 33 L. Ed. 382; Knapp 
V. Morss, 150 U. S. 221, 224, 14 Sup. Ct. 81, 37 L. Ed. 1059; Morgan 
Envelope Co. v. Albany Paper Ce, 152 U. S. 425, 429, 14 Sup. Ct. 627, 
38 L. Ed. 500. 

[4] Furthermore, the patentée must be presumed to hâve meant 
what he said. He has described a particular construction and in his 
claim he has stated that it is this particular construction upon which he 
desired to secure a monopoly. Such self-imposed limitations are al- 
ways recognized as precluding a patentée from showing that the in- 
vention is broader than his claims, and, if broader, he must be deemed 
to hâve surrendered the surplus to the public. Railroad Company v. 
Mellon, 104 U. S. 112, 119, 26 L. Ed. 639; White v. Dunbar, 119 U. S. 
47, 51, 52, 7 Sup. Ct. 72, 30 L. Ed. 303; McClain v. Ortmayer, 141 
U. S. 419, 12 Sup. Ct. 76, 35 L. Ed. 800. This proposition was clearly 
stated in White v. Dunbar, supra, where the court said : 

"Some persons seem to suppose that a claim in a patent Is like a nose of 
wax, which may be turned and twisted in any direction, by merely referrlng 
to the spécification, so as to malîe it include something more than, or some- 
thing différent from, what its words express. The context may undoubtedly 
be resorted to, and often Is resorted to, for the purpose of better understand- 
ing the meanlng of the claim, but not for the purpose of changing it, and 
maldng it différent from what it is. The claim is a statutory requirement, 
preseribed for the very purpose of making the patentée define precisely what 
his invention is ; and it is unjust to the public, as well as an évasion of the 
law, to construe it in a manner différent from the plain Import of its terms." 

The meaning of the words "each bar of a pair being independent of 
the other" is not doubtful, and there is nothing in the case which justi- 
fies its being expunged from the claims. Brookfield v. Elmer Glass 
Works, 154 Fed. 197, 83 C. C. A. 180. Tested by thèse well-settl'ed 
rules of construction, the ultimate question is, in the defendant's struc- 
ture upon which the charge of infringement is predicated, are the bars 



908 228 FEDERAL REPORTER 

independent of each other? In my opinion, they are not, and, if they 
are not, the patent is not infringed. 

In no sensé are the upper and lower arch bars of the defendant's 
structure independent of each other. They are physically and mechan- 
ically connected to each other by exceedingly strong iron fasteners, 
and, as is shown in the diagram of the defendant's structure, the trans- 
verse fasteners of metallic construction which fasten the upper and 
lower arch bars appear to be considerably stronger and heavier than 
the arch bars themselves. The connections between the cross-frames 
and arch bars are direct; that is, the arch bars are directly bolted to 
the angle iron cross-frames by heavy bolts at the bottom and top, and 
thèse bolts are drawn up very tightly, so that the upper bars cannot 
move perceptibly without producing a corresponding movement in the 
lower bar, the connection between each upper arch bar and its corre- 
sponding lower bar being efïected by severaî iron fasteners called "stir- 
rups." Thèse stirrups are fastened directly into the upper and lower 
cross-rods, so that the direct connection of the upper and lower cross- 
rods by nieans of thèse stirrups is a connection between the upper and 
lower arch bars, owing to the f astening of the cross-rods to the arch 
bars. The resuit of this arrangement is that each upper bar is fàrmly 
connected to the corresponding lower arch bar by angle iron frames at 
seven différent points and by stirrups at ten miore points. 

That this distinction between dependence and independence must be 
regarded as material in determining the question of infringement can- 
not be doubted. The numerous authorities cited fully bear eut this 
view. There is not a single suggestion in the patent itself , or in the his- 
tory of its prosecution in the Patent Office, upon which a contrary view 
can be based. 

Due considération in reaching this resuit bas been given to the opin- 
ion of Judge Rose in Thacher v. Mayor, etc., of Baltimore (D. C.) 219 
Fed. 909, in which the claims in controversy were sustained. The 
question hère involved was not before the court in that suit, as appears 
from the opinion. The question there involved was mainly one of 
patentability, and it was held that the patentée had done something 
which his predecessors in the art had not, and that the difiference be- 
tween the patent and the charged infringement (and which did not in- 
volve in any way the dependence or independence of the bars upon 
each other) was substantially the same as that of the patent in suit. 

Let the bill of complaint be dismissed. 
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CENTRAL RT. SIGNAL CO. v. METALLIC SHELL & TUBE 00. 

(District Court, D. Rhode Island. December 14, 1915.) 

No. 3L 

1. Patents <S==>328 — Validity and Infbingement — Tback — Torpédo. 

The Jackson patent, No. 824,019, for a track torpédo, claims 2 and 3, 
held void for lack of invention ; also held not infringed. 

2. Patents <©=3328 — Validity and Infbingement — Railwat Torpédo. 

The Beckwith reissue patent. No. 12,396 (original No. 790,879), for rail- 
way torpédo, claims 2, 8, and 9, held not infringed. 

In Equity. Suit by the Central Railway Signal Company against the 
Metallic Shell & Tube Company. On final hearing. Decree for de- 
fendant. 

James H. Thurston, of Providence, R. I., for complainant. 
Horatio E. Bellows, of Providence, R. I., for respondent. 

BROWN, District Judge. The bill charges infringement of letters 
patent to W. D. Jackson, No. 824,019, June 19, 1906, on application 
filed December 26, 1903, for track torpédo, and letters patent to C. 
E. Beckwith, No. 123,396, reissue November 7, 1905, on application 
of May 30, 1905, for reissue September 13, 1905, for railway torpédo. 

Both patents relate to torpedoes used for railway signaling purposes. 

The prior patented art discloses a number of such devices: 

Hickman 160.431 1875. 

Hickman 173,291 1876. 

Bevington 375.254 1887. 

W. C. Beckwith 409,902 1889. 

E. G. Beckwith 501 ,399 1893. 

Bevington & Fisher 608,020 1898. 

Dutcher 610,672 1898. 

Broe 647,938 1900. 

A track torpédo comprises, first, a torpédo; second, means for at- 
taching the torpédo to the rail. The torpédo proper consists of de- 
tonating material in a suitable shell or container. Métal was some- 
times used for the shell; but, in order to avoid danger from flying 
bits of hard métal, other material was commonly used. 

The torpédo is secured to the rail by some means which must engage 
both the torpédo and the rail. Soft or flexible métal strips or secur- 
ing straps, which can be bent readily over opposite sides of the head 
of the rail, were the ordinary means for engaging the rail. Leaden 
strips were commonly used. The prior patent to Beckwith, 501,399, 
speaks of "the ordinary soft métal securing strip." 

As shown by the prior art, thèse strips were attached to the torpédo 
in varions ways. In Hickman, 160,431, they are made intégral with 
the container or shell of the torpédo; the container and straps being 
struck up from a single pièce of soft or ductile sheet métal. It is obvi- 
ous. of course, that when the straps and shell of the torpédo are made 

^=>For other cases see «ame topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of the same material and in a single pièce they require no attachment 
other than that which results from continuity of the material. When, 
however, the strap and the torpédo shell are made in separate pièces 
and of différent materials, it is necessary to attach the strap or straps 
to the torpédo, in order that the torpédo may be connected with the 
rail. This attachment is made by passing the strap over the top of the 
container, Hickman, 173,291; Broe, 647,938; by soldering, Bevington, 
375,854; by the use of tacks, Beckwith, 501,399; by passing the strap 
between inner and outer layers of the shell and through slots in the 
outer layer of the shell, Dutcher, 610,672. 

[ 1 ] The claims of the Jackson patent now in suit are 2 and 3 : 

"2. As a new article of manoifaeture, a track torpédo eomprising a casing of 
paper having a filling of detonating material exploding under pressure, means 
for securing said torpédo to the head of a rail, and means encircliug tbe body 
of said torpédo for retaining said securing means thereto. 

"3. As a new article of manufacture, a track torpédo of tubular shape, hav- 
ing a fllling of detonating material exploding under pressure, means for Be- 
curing it to the head of a rail, and means encircling the body of the torpédo 
for retaining said securing means thereto." 

Because Jackson makes his securing strap and his torpédo shell of 
différent materials and in separate parts, he is compelled to furnish 
means for uniting them, in order to secure a connection between the 
track and the torpédo. 

The defendant's device resembles that of Hickman, in that the straps 
and the shell of the torpédo are made intégral, of the same material. 
The défendant places the explosive material in a paper envelope, which 
is folded up and placed within a tube of thin lead foil. The lead foil 
is pinched in on either side of its central portion to form the shell of 
the torpédo, while the end portions of the tube are folded up to form 
leaden strips of sufficient thickness and consistency to serve as straps 
for connection to the rail. 

It is obvions that this track torpédo is of a very différent type from 
the track torpedoes of the patents in suit, for the reason that the 
problem, if there be any problem, of attaching the straps to the shell, 
is solved by making ail in a single pièce. In this respect the defend- 
ant's device is of the Hickman type. 

The means provided by Jackson for Connecting his securing strap to 
the torpédo body was of the simplest and most obvious character. 
He uses the ordinary leaden strap, places it lengthwise of a tubular 
torpédo body, and unités the torpédo and strap by slipping over both 
an open-ended tube, or, as an alternative, tubular bands. The claims 
are drawn broadly to include — 

"means encircling the body of said torpédo for retaining said securing means 
thereto." 

By "securing means" he means simply a strip of lead which, prop- 
erly speaking, is not in itself a securing means, for alone it bas no pro- 
vision for attachment to the torpédo. The Jackson invention is fully 
represented by passing a pair of rubber bands over the torpédo case 
and the lead strip, and thus holding them together, or it would be 
fully represented by tying the leaden strip to the tube by two pièces 
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of tape. S'uch devices are within the claims, and would infringe them 
if they are valid. 

Nor can the claims be saved by limiting the encirding means to a 
complète tube ; for they are specifically drawn to cover bands, as weU 
as the tube, as appears by the spécification. It is apparent that neither 
the bands, which leave exposed, not only the ends, but a portion of 
the side, of the torpédo shell, nor the tube which covers the sides, but 
not the ends, of the torpédo, can be considered as the shell of the tor- 
pédo, since neither form confines the explosive. In complainant's 
brief the tube or bands which retain the lead strip to the body of the 
torpédo are referred to as an "inclosing case." This is inaccurate. 

It is then argued that the use of an inner case or explosive con- 
tainer in combina tion with an outer case is of marked utility, in that 
it enables the explosive charge to be practically measured in the inner 
réceptacle, and when so measured in the inner réceptacle to be readily 
placed within the encircling tube or member. It is argued that eacb 
of the patents of the prior art shows only a single case, and does not 
show a container in which the explosive is measured and placed, and 
this container placed within an outer tube or encircling means or mem- 
ber, as disclosed in the Jackson patent and in the defendant's torpédo. 
This is entirely an expert importation into the case, and bas nothing 
to do with the patent in suit, which neither shows nor claims two com- 
plète cases for the explosive. 

The complainant fallaciously attempts to find in the defendant's de- 
vice the three éléments of the Jackson patent. It first contends that 
an ordinary paper envelope containing the explosive charge, which is 
folded up and placed within the leaden tube, constitutes the defend- 
ant's torpédo. This is erroneous. The torpédo of the défendant con- 
sists, not only of the explosive charge in a paper envelope, but of the 
protecting shell of lead foil which completely incloses the paper en- 
velope and explosive. The paper envelope of the défendant is not the 
shell of its torpédo, in the sensé that Jackson's casing of paper, against 
which he puts the leaden strip, and about which he puts an open-ended 
tube or bands, is the casing of bis torpédo. 

Complainant next finds in the continuity of the defendant's shell 
and its straps an équivalent for the means of uniting the separate parts ; 
but in this contention there is no merit. 

It seems clear that the Jackson patent does not describe a patentable 
invention, unless it be said that it is a patentable invention to tie his 
leaden strip to his torpédo by two bands of tape. It also seems clear 
that there is no substantial resemblance between Jackson's track tor- 
pédo and the defendant's in any particular that was new with Jackson. 

I find the claims of the Jackson patent in suit invalid. I find, also, 
that they are not infringed by the defendant's structure. 

[2] The Beckwith patent in suit also relates to that type of torpédo 
in which the container or shell for the explosive and the straps to at- 
tach it to the rail are made of separate pièces and separate material, 
and therefore are required to be united by some separate means. Like 
Jackson, Beckwith bas a problem which does not arise in devices of 
the Hickman type, to v/hich the defendant's device corresponds ir 
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having the container and straps made of the same material and of one 
pièce. 

It is a curious inversion of things, when the prior art discloses the 
making of shell and straps in one pièce, for the complainant now to 
contend that complainant's means of uniting two différent pièces to- 
gether is infringed by a one-piece structure, wherein there was never 
any problem of devising means for uniting separate parts. 

Beckwith uses the flexible metallic strip in conjunction with a metal- 
Hc part called a "carrier," which engages the ends of the torpédo, 
though it does not fully encircle the torpédo. The daims of the Beck- 
with patent in suit are 2, 8, and 9. 

The claims of this patent, if valid at ail, hâve no application to a 
structure like the defendant's, which involves no problem of uniting 
a separate case to a separate leaden strip. It is doubtful if any feature 
of novelty appears in the Beckwith patent, except the clamping action 
of the ends of his carrier, so called, upon the ends of a tube, in order 
to hold them closed. Nothing corresponding to this is found in tlie 
defendant's device. 

The argument that the closing down or twisting of portions of de- 
fendant's tube corresponds to the clamping action of the Beckwith 
device, whereby the carrier closes the turned-over ends of his tubular 
envelope, is far-fetched and unsound. In fact, it seems to me that the 
complainant's argument in this case is extremely sophistical, and is an 
attempt, through language and misleading abstractions, to prove the 
similarity of things which, from a practical point of view, are sub- 
stantially différent. The defendant's device seems to be a structure of 
entirely independent character, which borrows absolutely nothing from 
either Jackson or Beckwith. Though the idea that the inclosing case 
and the straps might be made of the same material, and intégral, was 
not novel, the use of a tube of lead foil which should form a suitable 
non-flying shell for a torpédo, and which also, by manipulation of its 
ends, would afford suitable leaden strips for attachment to the track, 
seems a distinct invention for meeting the requirements of a track tor- 
pédo— that its shell shall be sufficient to protect the explosive, that it 
shall not be dangerous by reason of the flying of its material, and that 
it shall be readily attachable to the rail. Nothing disclosed in either 
the Jackson or Beckwith patents affords a reasonable justification for 
the charge of infringement. 

The bill will be dismissed. 

A draft decree may be presented accordingly. 
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BERNATS V. FREDERIC LEYLAND & CO., Limited. 

(District Court, D. Massacliusetts. May 27, 1915.) 

No. 3. 

DisMissAL AND NoNsuiT ®=a6{) — Want of Prosecution — Plaintiff's Duty. 

Af ter an action against a steamship company for damages for Its f allure 
to receive and transport a sbipment of grain in accordance with a con- 
traet œade by it was at issue, and an auditor was appointed by consent 
of the parties, no action was taken thereln for 15 years, except that it 
was continued from term to term by tlie clerk as a routine matter. In 
tbe meantime the leading counsel for each party had dled. No reason was 
given for the failure to prosecute, except that the case was overlooked by 
counsel, and plalntifE's neglect to foUow up his case was whoUy unex- 
plalned. Held that, though there was no spécifie évidence that any of dé- 
fendants wltnesses had died, or that its abllity to maintain its défense 
had been Impaired, thls must necessarily be so, and the action would be 
dlsmlssed, though, by reason of limitations having run, the dismlssal 
would amount to a final judgment. 

[Ed. Note. — For other cases, see Dismlssal and Nonsuit, Cent. Dig. §§ 
140-152; Dec. Dig. ®=560.] 

At Law. Action by Ely Bernays against Frédéric Leyland & Co., 
Limited On motion to dismiss for want of prosecution. Motion 
granted. 

« Tyler, Corneau & Eames, of Boston, Mass., for plaintiff. 
Frédéric Cunningham, of Boston, Mass., for défendant. 

MORTON, District Judge. This case was within the provisions of 
the docket-clearing order entered by this court on March 16, 1915. 
The plaintiff moves that it be excepted from the opération thereof and 
be retained on the docket. The défendant contends that it ought to 
be dismissed under said order, and has aiso filed a separate motion 
to dismiss for lack of prosecution and because no good cause has been 
shown to exempt it from the order ref erred to. The matter has been 
heard on statements by counsel and on affidavits filed by the parties. 
The following facts either are not in dispute or are established. 

It is an action at law to recover damages for the alleged failure of 
the défendant, a common carrier by sea operating steamships between 
Boston and Liverpool, to receive and transport seasonably and prompt- 
ly certain grain, in accordance with a contract alleged to hâve been 
entered into between it and the plaintiiï on April 30, 1897. The case 
was originally brought in the Suprême Judicial Court of Massachusetts 
by a writ dated June 14, 1898. It was removed to the United States 
Circuit Court for this district in March, 1899, and has been pending 
ever since. The defendant's answer was filed in June, 1899. On Feb- 
ruary 12, 1900, an auditor was appointed by consent of parties. Since 
that date no action has been taken, except the présent motion by the 
plaintiff to save it from dismissal, and that by the défendant to hâve 
it dismissed as above stated. There were no hearings before the audi- 
tor. 

It thus appears that for over 15 years no action has been taken in 
this case, except that it has been continued from term to term by the 

^zzsFor other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 
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clerk as a routine matter. During that time the leading counsel for 
the défendant has died, and so lias the leading counsel for the plain- 
tiff. There is no spécifie évidence that any of the defendant's witnesses 
hâve died, or that its ability to maintain its défense has been impaired ; 
but it is contended, correctly I think, that that must necessarily be 
so, and that the knowledge of such witnesses, as upon investigation 
prove to be still available for the défendant, upon the points in dispute, 
must hâve become less definite and complète because of the long de- 
lay. No reason is given for the failure to prosecute the case more 
diligently, except that it was overlooked by counsel. The plaintiff's 
own neglect in failing to follow up his case stands wholly unexplained. 
The principles of law by which the question is to be determined ap- 
pear to be fairly well settled. 

"It has been frequently held that the mère institution of a suit does not of 
itself relleve a person from the charge of lâches, and that if he fail in the dili- 
gent prosecution of the action, the consetiuences are the same as though no 
action had been begun." FuUer, 0. J., citing authorities, tn Johnston v. 
Standard Mining Co., 148 U. S. 360, 370, 13 Sup. Ct. 585, Si L. Ed. 480. 

See, too, Willard v. Wood, 164 U. S. 502, 525, 17 Sup. Ct. 176, 
41 !.. Ed. 531 ; Johnson v. West India Transfer Co., 156 U. S. 618, 
648, 15 Sup. Ct. 520, 39 h. Ed. 556; Drees v. Waldron, 212 Fed. 93, 
97, 128 C. C. A. 609. 

Thèse décisions were made on cases in equity and in bankruptcy ; 
but I see no sufficient reason for making a distinction in this respect 
between such cases and actions at law. In two of those cited, the 
plaintiff's claim was founded on an alleged fraud, and in the case 
quoted from there had been a décision in his favor on the merits be- 
fore the question of failure to prosecute was raised. It does not seem 
to me that a less stringent rule should be applied in this case than in 
those based on fraud. It devolves upon a plaintiff who brings an 
action to follow it up diligently, and if he fails to do so it is but right 
that his case should be dismissed. I do not think that a défendant, 
who has not induced, or caused, or contributed to the delay should 
be held responsible for it. When by reason of unnecessary and un- 
reasonable delay on the part of the plaintiff in prosecuting a case, the 
défendant has been injuriously afïected in a substantial degree, he is, 
it seeras to me, entitled to hâve the case dismissed. 

It is strongly urged that the dismissal of this action will work great 
hardship to the plaintiff, because, the statute of limitations having run, 
it amounts to final judgment against him; but in ail the cases above 
referred to the dismissal was made against objection and was final 
action. Johnston v. Standard Mining Co. was, on the point of hard- 
ship, a much stronger case for the plaintiff than this one. The para- 
mount considération appears to be that the plaintiff shall not, by reason 
of his own neglect and unreasonable delay, gain an advantage over 
the défendant. 

It follows that the motion to dismiss should be allowed. So ordered. 
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TJNITED STATES v. BOSTON & M. R. E. 

(District Court, D. Massachusetts. July 6, 1915.) 

No. 528. 

Caeriees <S=337 — Confinement of Live Stock — Excuses. 

Act June 29, 1906, c. 3594, § 1, 34 Stat. 607 (Comp. St. 1913, § 8651), pro- 
liibits Interstate carriers from confining live stock in cars, etc., for longer 
than 28 consécutive hours without unloading them for rest, vcater, and 
feeding, unless prevented by storm or other accidentai or unavoidable 
causes, which cannot be anticipated or avolded by tlie exercise of due dili- 
gence and foresight. When four car loads of sheep were delivered to de- 
fendant, there remained over 16 àours In which to maUe delivery, and 
that time would ordinarily hâve been sufficient. When the shipment left 
G., 100 miles from its destination, at which place there were facilities for 
unloading one car load, there remained 5 hours and 30 minutes, and there 
was no unloading place between that point and the destination. It was 
then reasonably expected that the train would make the run within that 
time. A hot box developed on the engine tender, and another engine was 
procured, which developed leaks, and the failure of the two engines to 
work made delivery impossible within the time limit. The fîrst engine 
had recently been overhauled, and there was no spécial reason for antici- 
pating a hot box, and the second engine had worked well on its last previ- 
ous trip ; the defect which caused the delay first developing on the run 
in question. Held, that the delay was caused by accidentai or unavoid- 
able causes, which could not be anticipated or avoided by the exercise of 
due diligence and foresight. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927; Dec. 
Dig. <®=37.] 

Action for statutory penalties by the United States against the Bos- 
ton & Maine Railroad. Judgment for défendant. 

Charles S. Pierce, of Boston, Mass., for défendant. 

MORTON, District Judge. The défendant confined the sheep with- 
out unloading for 6% or 7 hours beyond the permitted time. The 
only question is whether it was prevented from unloading them by 
"accidentai or unavoidable causes which cannot be anticipated or avoid- 
ed by the exercise of due diligence and foresight." Act June 29, 1906, 
§ 1. The shipment consisted of four cars, which were delivered to 
the défendant at Rotterdam Junction on February 11, 1914, at 11 
a. m., and left there 20 minutes later for Boston with 16 hours and 
10 minutes in which to make delivery, which would ordinarily be suf- 
ficient. There is no place between that point and Boston, where a 
shipment of this size can be unloaded at the same time. The only 
facilities are at Greenfield, and are capable of handling only one car 
load at a time. 

The train passed Greenfield and arrived at East Deerfield that night 
at 8 :30 p. m. It left that point, which is about 100 miles from Bos- 
ton, at 10 p. m., with 5 hours and 30 minutes in which to make the 
delivery. It was reasonably expected by the railroad officiais that the 
train would make the run within that time. Moreover, as there were 
no unloading facilities at that place, or between there and Boston, there 
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seems to hâve been nothing to do but to push the sheep forward as 
fast as possible. 

After leaving East Deerfield a hot box developed on the engine 
tender. There was no spécial reason for anticipating such a con- 
tingency, as the engine was recently out of the shops, where it had 
been overhauled. Another engine was procured and substituted, and 
the train proceeded, This engine developed leaks in its boiler and 
had to be withdrawn at South Acton. On the last previous trip on 
which it had been used, it had operated well. The defect which neces- 
sitated laying it off first developed on this run. A third engine was 
substituted, which pulled the train to Boston. Undoubtedly one of 
the causes for the failure of the first and second engines was the ex- 
trême cold, about 20 degrees below zéro, which occurred on the morn- 
ing of February 12th. 

South Acton is within the district covered by the suburban service 
of the défendant. The train in question had lost its place on the 
schedule, and f rom that point was worked along so as not to interfère 
with the suburban schedule, reaching Boston about 10 or half past 
10 on the morning of February 12th. As the unloading time had ex- 
pired before the train left South Acton, the defendant's liability is 
not affected by this last condition, which is relevant only upon the 
question of the amount of penalty. 

No reason is suggested why the défendant should hâve foreseen 
that the first engine was likely to develop a hot box which would 
necessitate withdrawing it en route, still less why it should anticipate 
that the second engine, which had worked well on its previous run, 
should suddenly develop a leaky boiler. As I understand the facts, 
it was the failure of both of thèse engines, and not one of them alone, 
which delayed the train so that delivery was impossible within the 
time limit. 

I therefore find that the défendant was prevented by accidentai or 
unavoidable causes which could not be anticipated or avoided by the 
exercise of due diligence and foresight from unloading the shipment 
of sheep in question. Chicago, B. & Q. R. R. Co. v. United States, 
194 Fed. 342, 114 C. C. A. 334. 

Judgment for the défendant. 



In re PATTERSON LUMBER CO. 

(District Court, E. D. Pennsylvania. January 15, 1916.) 

No. 568S. 

Bankbuptct ©=5217 — Restraining Pbooeedings in State Courts — Ancii.- 

LABT PbOCEEDINGS. 

A corporation, adjudicated a bankrupt in the Soutliern district of New- 
York, owned land in Tennessee covered by a mortgage. Tlie trustée un- 
der ttie mortgage was within the Eastern district of Pennsylvania, and 
an ancillary proceeding was instituted there to restrain the trustée from 
foreclosing. The bondholders claimed the mortgaged premises were not 
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worth more than the amount of the mortgage, while the trustée clalmed it 
had a much greater value, which would be lost If the property was sold 
under foreclosure. Held, that this question could be best passed upon 
by the court having control of the bankrupt estate, or the court within 
whose jurisdlction the property was situated, and the trustée would 
therefore be restralned from foreclosing until it applied for and ob- 
tained leave from the court having jurisdlction of the mortgaged premises 
to proceed. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 323, 330, 340; 
Dec. Dig. <S=^217.] 

In Bankruptcy. Ancillary proceedings in the matter of the Patter- 
son Lumber Company, bankrupt. On pétition for an order on the 
Belmont Trust Company, mortgagee trustée. Order granted. 

Rearick & Illoway, of Philadelphia, Pa., for petitioner. 

Joseph W. Kenworthy, of Philadelphia, Pa., for Belmont Trust Co. 

DICKINSON, District Judge. Bankruptcy proceedings in this es- 
tate are pending in the District Court for the Southern District of New 
York. It is a fact admitted at the argument, although not appearing 
in the record, that ancillary proceedings hâve been instituted in the 
District Court of the District of ' Tennessee, in which lands belonging 
to the bankrupt are situate. Neither of thèse courts has jurisdlction 
of the person of the Belmont Trust Company. This company holds 
as trustée for bondholders a mortgage against thèse lands in Tennessee 
to secure the payment of an issue of bonds. The title to thèse lands 
vested in the trustée in bankruptcy, subject to the lien of this mort- 
gage. Foreclosure proceedings are about to be instituted on the mort- 
gage. The trustée in bankruptcy wishes to hâve such proceedings 
stopped until the court having in its keeping the bankrupt estate has 
determined what shall be done with respect to its sale or other disposi- 
tion. Application has been made to this court for a restraining order 
on the mortgagee who is within this jurisdiction. 

The power to interfère is conferred by the act of June 25, 1910, 
in the amended clause 20 of section 2 of the Bankruptcy Act (Act 
June 25, 1910, c. 412, 36 Stat. 838 [Comp. St. 1913, § 9586]); as 
similar power, under section 21a of the Bankruptcy Act (Act July 1, 
1898,_c. 541, 30 Stat. 551 [Comp. St. 1913, § 9605]) hasbeen held 
to exist, and, indeed, gênerai ancillary powers to be exercised in aid 
of proceedings before another court (In re Madson Steele Co., 216 
U. S. 115, 30 Sup. Ct. m, 54 L. Ed. 407, 23 Am. Bankr. Rep. 
615). AU the parties in interest hâve voluntarily appeared, and hâve 
joined in the prayer that this court exercise this power. The only 
questions, therefore, are the propriety of its exercise, and, if ex- 
ercised, what the order should be. The merits of the practical situ- 
ation hère could be best and most conveniently met by the usual ap- 
plication to the court having control of the assets of the estate for 
leave to proceed on the mortgage. The Belmont Trust Company has 
no selfish interest to be served beyond what is involved in perform- 
ing its full duty as trustée under the mortgage. The bondholders 
claim the mortgaged premises not to be worth the amount or more than 
the amount of the mortgage. If this is accepted as a fact, their right 
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to act promptly for tlie protection of their interests îs conceded. The- 
trustée, on the other hand, thinks the property may hâve a much 
greater value, which would be lost if the property is sold under fore- 
closure. 

It is clear that the tribunal best situated to pass upon the question 
involved is the court having control of the assets of the bankrupt es- 
tate or the court within whose jurisdiction the property is situate. 
There is this very practical embarrassment which might arise out of 
another court passing upon the question. There might be a différence 
of judgment. If a court having jurisdiction of the subject-matter 
had passed upon the real question raised, the course of action of this 
court in aiding in the enforcement of that judgment would be plainly 
indicated. We do not know, however, what view such court may take. 
We are, in conséquence, led to make this disposition of the présent ap- 
plication : 

Let an order issue restraining the mortgagee from proceeding to- 
foreclose his mortgage and sell the property until it has first applied 
for and obtained leave from the court having jurisdiction of the mort- 
gaged premises to proceed upon its mortgage, the order now made to 
be thereupon vacated. 



UNITED STATES v. BUTIKOFER. 
Pistrict Court, D. Idaho, Ei D. January 13, 1916.) 

1. Aliens ®=>71%, New, vol. 7 Key-No. Séries — Natuealization — Cancella- 

TION op Certificate — Groukds. 

"Under Act June 29, 1906, c. 3592, § 15, 34 Stat. 601 (Cotnp. St. 1913, § 
4374), autliorlzing the cancellation of certiflcates of citlzensliip on tlie 
ground of fraud, or on the ground that such certificate was illegally pro- 
cured, a certificate issued by a court having jurisdiction could not be 
canceled, on the ground that the applieant was under the âge of 21, where 
It did not appear that he concealed or mlsrepresented the facts, or intend- 
ed to or did mislead the court, or that the court was without knowledge 
of the correct date of his birth, as a final decree of naturalization can- 
not be overturned for a mère error of judgment committed by a court 
having jurisdiction. 

2. Aliens <S=>71%, New, vol. 7 Key-No. Séries — Naturalization — Cancella- 

tion OF Ceetipicate — GnOUNDS. 

In a proceeding for admission of citizenship, the âge of the applieant 
was a question of fact to be determined by the court, and any error com- 
mitted by it in determining such fact cannot be reviewed in a proceeding 
to cancel the certificate of citizenship. 

3. Aliens <S=>71%, New, vol. 7 Key-No. Séries — Naturalization — Cancella- 

tion ov Certificate — Presumptions. 

In a proceeding to cancel a certificate of citizenship, it must be presum- 
ed that the court issuing such certificate, in finding that the applieant 
was of such âge as to be entitled to naturalization, acted upon compétent 
évidence. 

Proceeding by the United States against Rudolph Butikofer to 
cancel a certificate of citizenship. Bill dismissed. 

Ê=3For other cases see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes^ 
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John R. Smead, Asst. U. S. Atty., of Silver City, Idaho. 
Richards, Hart & Van Dam, of Sait Lake City, Utah, for défend- 
ant. 

DIETRICH, District Judge. This is a proceeding brought under 
the provisions of section 15 of the Naturalization Act of June 29, 
1906 (34 Stat. 596, c. 3592), to cancel a certificate of citizenship held 
by the défendant. The certificate was issued pursuant to a decree 
of naturalization entered by the district court of the Third judicial 
district in the territory of Utah April 11, 1889. The provision referred 
to authorizes such a proceeding only "for the purpose of setting aside 
and canceling the certificate of citizenship on the ground of fraud, 
or on the ground that such certificate of citizenship was illegally pro- 
cured." Therefore it devolves upon the government to allège and 
prove either that the certificate was "illegally procured," or that it 
was obtained by fraud. 

[1] By stipulation the cause has been submitted on complaint and 
answer. The gist oî the complaint is that at the time the naturali- 
zation proceedings were had défendant lacked approximately two 
months of having attained his majority. This fact the answer admits. 
There is no charge that he or his witnesses concealed or misrepre- 
sented the facts touching his âge, or intended to or did mislead the 
court, nor is there any averment that the court was without knowl- 
edge of the correct date of the applicant's birth. It may very well be 
that, having fuU knowledge of the facts, the conclusion was reached 
as a matter of law that he was qualified. It must be borne in mind 
that there is no provision of the statutes prescribing an âge qualifica- 
tion for citizenship. The view that the right of naturalization extends 
only to those of the âge of 21 years rests upon gênerai principles 
which the court may hâve thought to be inapplicable. By section 15 
of the Naturalization Act Congress sUrely did not intend to authorize 
the overturning of a final decree of naturalization for a mère error of 
judgment committed by a court having jurisdiction and proceeding in 
the manner prescribed by law. The exercise by one court of the 
power to overthrow the judgment of another court having co-ordinate 
jurisdiction, merely because differing views of the law are entertained, 
would resuit in intolérable uncertainty and confusion. In United 
States v. Albertini, 206 Fed. 133, it was held that the phrase "illegally 
procured" imports "a certificate issued by a court without jurisdiction 
or in violation of the law's procédure — without pétition, or witnesses, 
or notice, or hearing, for example." The Utah court had jurisdiction, 
and in so far as appears its procédure was regular; no fraud was 
practiced. For thèse reasons alone the decree must be held to be un- 
assailable. 

[2,3] But there is still another considération equally conclusive. 
The âge of the défendant was a question of fact, not of law. If it be 
assumed that the Utah court held the view that only appUcants 21 
years of âge or over were entitled to citizenship, then its duty was 
to satisfy itself that, as a matter of fact, this défendant had the req- 
uisite qualification. Its finding upon that issue was a finding of fact. 
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and involved no question of law. In the absence of an averment to 
the contrary, it must be presumed that the court acted upon compé- 
tent évidence, and any error which it may hâve committed cannot in 
this proceeding be brought under review; the statutedoes not, ex- 
cept in cases of fraud, authorize the cancellation of certificates for er- 
roneous findings of fact. 
A decree will be entered distnissing the bill, with préjudice. 



In re MONDELLI. 

(District Court, E. D. Kentucky. December 31, 1915.) 

Aliens ©=3-68 — ^Naturalization — Déclaration of Intention — Statutory 
Provisions. 

Act June 25, 1910, a 401, § 3, 36 Stat. 830 (Comp. St. 1913, § 4352), pro 
vides that any person qualified to become a citizen, who bas resided con- 
stantly in the United States for five years next preceding May 1, 1910, 
and who because of misinformation in regard to Ms citizenship or the 
requirements of the law governing naturalization bas labored and acted 
under the impression that he was, or could become, a citizen, and bas 
In good faith exercised the rights or duties of a citizen, or Intended citi- 
zen, because of sueh wrongful information and belief may receive a cer- 
tificate of naturalization, without proof of a déclaration of Intention 
to become a citizen. Ileld, that under such section the appllcant must 
bave received such wrongful information from a source which, in the 
ordinary course of events, might be considered authentic, and an appli- 
cant who was ignorant of the laws governing naturalization, and made 
no particular attempt to discover their requirements, did not come withiu 
the law, though he claimed that he liad the Impression, because of hls 
arrivai in the United States at the early âge of 15, that he was a citizen. 

[Ed. Note.— For other cases, see Aliens, Cent. Dig. §§ 138-145; Dec. 
Dig. <g=>68.] 

Pétition by John MondelH for naturahzation. Pétition dismissed. 

COCHRAN, District Judge. This pétition for naturalization was 
filed under section 3 of the act of Congress of June 25, 1910 (36 Stat. 
pages 830, 831). The petitioner did not make a déclaration of his in- 
tention to become a citizen previous to the date of the filing of his 
pétition. He was 15 years of âge on the date of his arrivai in the 
United States, and bas resided in this country for 23 years. In his 
testimony before the court, the petitioner stated that he had not been 
told by any one in particular that he was a citizen of the United States, 
but somehow had that impression because of his arrivai at an early 
âge. He stated that he first exercised the élective franchise about 4 
or 5 years prior to the date of his pétition; that during the 17 years 
of his résidence in the United States, after he had attained his ma- 
jority, until within the period of 4 or 5 years preceding the filing of 
his pétition, he had not, at any time, exercised any of the rights or 
duties of a citizen. He stated that he knew his father, who also re- 

e^z^FoT other casses see sarne topic & KEY-NUMBER in ail Key-Nuinbered Digests & Indexes 
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sides in the United States, was not a citizen, for the reason that he 
"did not hâve his naturalization papers." 

In order that an alien may be qualified to apply under the pro- 
visions of the act of June 25, 1910, he must hâve, "because of misin- 
formation in regard to his citizenship, * * * in good faith, ex- 
ercised the rights or duties of a citizen or intended citizen of the United 
States because of such wrongful information." It is the opinion of 
the court that an applicant under this section must hâve received such 
wrongful information f rom a source which, in the ordinary course of 
events, might be considered authentic. 

It is the opinion of the court that this petitioner lacked informa- 
tion, was ignorant of the laws relative to the naturalization of aliens, 
made no particular attempt to discover the requirements of the law in 
this regard, and does not therefore belong to the class of persons re- 
ferred to in the above-mentioned act. The pétition is therefore dis- 
missed, without préjudice. 



In re EOSENFELD-GOLDMAN CO. 

(District Court, D. Massachusetts. July 16, 1915.) 

No. 20795. 

1. Bankbuptct ©=>127 — REvrEw of Référée' s Actions. 

The administration of bankrupt estâtes Is left largely to référées, and 
their acts In administrative matters, such as the élection of trustées, will 
not be disturbed, unless a plain and injurlous error of law or abuse of 
discrétion Is shown. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 183; Dec. 
Dlg. <@==5l27.] 

2. Bankbuptct ©=5231 — Cbeditobs' Meetings — Continuance — Discrétion 

of referee. 

An order continuing a meeting of creditors of a bankrupt estate was a 
matter of discrétion with the référée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 541; Dec. 
Dlg. <®=231.] 

3. Bankrtjptcy <S=3l23 — Peoceedinos bt Référée — Discrétion. 

At the first meeting of creditors of a bankrupt estate It beeame évident 
that a contest was imminent over the élection of a trustée, and a con- 
tinuance for a few hours was requested, in order that other claims 
mlght be presented and allowed. The postponement was granted over the 
protest of objecting creditors, whose counsel stated that objection 
would be made to the allowance of such claims, and asked for a continu- 
ance of the meeting in order that évidence mlght be taken respecting the 
allowance of such claims. The meeting was accordingly adjourned, and 
hearings were held, and one of such claims was allowed and voted at the 
ad.journed meeting, resulting In a tle vote. Held, that the référée nelther 
abused his discrétion, nor erred, as a matter of law, in continuing the 
first meeting and proceeding with hearings on such claims. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 171-179 ; Dec. 
Dig. <g=123.] 

4. Bankbuptct <®=>228 — Proceedings bt Refebee — Discrétion. 

Where, before the élection of a trustée of a bankrupt estate, objections 
were made to a claim, it was for the référée to détermine whether he 

^=9Far other cases see same topic & KEY-NUMBEH in ail Key-Numbered Digests & Inde^ies 
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would disfranchise the clalm upon thel mère flUng of objections, or go 
forward and ascertaln in a summary manner whether or not the claira 
ought to be voted upon, and bis décision would not be set aslde, unless so 
plainly unjust as to amount to an abuse of discrétion. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. § 387 ; Dec. 
Dig. <S=>228.] 

5. Bankextptcy <S=>127 — Election of Trustée — Pkactice on Objected 

Claims — Review of Obders. 

On review of an order of the référée appointing a trustée because of a 
tie vote, where a créditer, whose disputed daim was so voted as to cause 
a tle, was not a party to the proceeding, the court would not détermine, as 
a strict matter of law and fact, whether such créditer had received a préf- 
érence or not, but would merely détermine whether the referee's décision 
was so plainly wrong as to render the élection manifestly unfalr. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 183; Dec. 
Dig. <S=>127.] 

6. Bankruptcy i®=»123— Election of Trustée — Objtîctions to Voting Claim» 

— Détermination Thereof. 

The first meeting of credltors of a bankrupt estate was contlnued to 
permit the proof of certain claims, and two claims were presented, to 
which objection was made. The référée heard évidence as to thèse claims, 
and allowed one of them, whlch was so voted as to cause a tie. The other 
clalm was not passed upon by him, and would hâve been so voted as not 
to alïect the resuit. Held that, as a décision wlth respect to such clalm 
was not essentlal, the référée was not called upon to pass upon it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 171-179 ; Dec. 
Dlg. <©=5l23.] 

In Bankruptcy. In the matter of the Rosenfeld-Goldman Company,, 
bankrupt. On review of an order of the référée. Affirmed. 

Philip Rubenstein, of Boston, Mass., for creditors. 
Thayer, Smith & Gaskill and Webster Thayer, ail of Worcester, 
Mass., for trustée. 

MORTON, District Judge. This is a reviev^' taken by certain 
creditors from action by the référée in référence to the choice of a 
trustée. 

At the first meeting on July 2, 1914, it became évident before the 
voting for the trustée began that a contest was imminent. Thereupon 
a request was made that the meeting stand continued for a few hours 
in order that proofs of claims of the Worcester Trust Company and 
of the Globe Manufacturing Company might be presented and allowed. 
The référée granted the postponement requested against the protest 
of thèse objecting creditors. Their counsel thereupon stated that 
objection would be made to the allowance of the claims referred to 
on the ground that préférences had been received by the claimants, 
and that he was unprepared to go on with évidence at that time, and 
he asked for a continuance of the meeting until July 30th, that hear- 
ings might be held in the meantime and évidence taken upon the ques- 
tion of the allowance of thèse claims. This was agreed to, and the 
meeting was adjourned accordingly. The claim of the Globe Manu- 
facturing Company was filed on July 2d, and that of the Trust Com- 
pany on July 14tli. Hearings on them were held from time to time. 

<S:=jFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The référée treated thèse creditors as having the right to be heard 
upon their objections to the allowance of the daims in question, and 
postponed the choice of a trustée until the validity of the objections 
could be determined. He allowed the claim of the Trust Company, 
and did not find it necessary to pass on the claim of the Globe Man- 
ufacturing Company. Accordingly the claim of the Trust Company 
was voted at the adjourned meeting on July 30th. It created a tie, a 
majority in number of creditors voting for one Whiting, and a ma- 
jority in value voting for one Tatman. The claim of the Globe Man- 
ufacturing Company would hâve been voted the same way as that oi 
the Worcester Trust Company. The allowance of it would not, there- 
fore, hâve aflfected the resuit; and this was the reason why no dé- 
cision as to it was made by the référée. As the voting was a tie 
between number and amount, the référée appointed Mr. Tatman, who 
had previously been receiver, trustée. 

The objecting creditors contend that the référée erred, first, in 
continuing the meeting in order to allow the claims of the Worcester 
Trust Company and of the Globe Manufacturing Company to be pre- 
sented and allowed ; second, in allowing the claim of the Trust Com- 
pany to be voted ; third, in not passing upon the claim of the Globe 
Manufacturing Company; fourth, in not declaring Whiting elected 
trustée; and, fifth, in not ruling that Mr. Tatman was disqualified, 
because he was controlled by the bankrupt, or by one Wolfson, as 
pref erred créditer. As to the last objection: The référée reports that 
at one of the hearings before him counsel for thèse creditors stated 
that he had no criticism to make of the qualifications of Mr. Tatman 
for receivership or trusteeship ; also reports that Mr. Tatman's con- 
duct of the affairs of the company was satisfactory to the référée. It 
does not appear that Mr. Tatman is controlled by the bankrupt, or by 
Wolfson, or that he is in any way disquahfied from acting as trustée. 

[1-3] The actual administration of bankrupt estâtes is, under the 
présent law, left largely to the référées. It is the settled practice of 
this court not to disturb their acts in administrative matters — of which 
the élection of a trustée is a typical example — unless a plain and in- 
jurions error of law or abuse of discrétion is shown. Nothing can be 
more a matter of discrétion, or more largely within the ref eree's power, 
than an order continuing a meeting. It certainly does not appear that, 
in continuing the first meeting, and in proceeding with hearings on 
the Trust Company's claim, the référée either abused his discrétion 
or erred as a matter of law. 

[4] The claim of the Trust Company having been presented, and 
objections having been made, the référée had either to disfranchise 
the claim upon the mère filing of objections, or to go forward and 
ascertain in a summary manner whether or not the claim ought to be 
voted upon. Which course should be followed it was for the référée 
to détermine; and his décision ought not to be set aside, unless so 
plainly unjust as to amount to an abuse of discrétion. Considering 
the merely preliminary character of the question before him, he seems 
to hâve made an unusually thorough and careful investigation as to 
the validity of the claim. The transcript of évidence covers more than 
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200 pages, and numerous documentary exhibits were introditced. He 
concluded that it had not been shown tihat a préférence had been re- 
ceived, and accordingly allowed the daim to be voted. 

[5] The Trust Company is not a party to thèse review proceedings, 
which are between the objecting creditors and the successful candi- 
date. The real question involved in this appeal is which of two com- 
pétent and proper persons shall bave the job of settUng this estate. 
No décision that can now be made would preclude the Trust Company 
from insisting on the vahdity of its claim in future proceedings. The 
trustée bas not passed upon the claim. No issue concerning it bas 
been raised between the Trust Company and the bankrupt estate ; and 
no such issue may ever be raised. Under thèse circumstances, tlie 
court ought not to undertake to détermine, as a strict matter of fact 
and law, whether préférences had or had not been received. The 
real issue, as it seems to me, is not whether the claim of the Trust 
Company is valid, but whether the référée, in deciding, on an inves- 
tigation, summary in character, made before the appointment of a 
trustée, and as an incident to the élection of a trustée, that a claim 
could be voted on, was so plainly wrong that the élection based on bis 
décision was manifestly unfair and ought to be set aside. It is es- 
sential to the proper administration of bankrupt estâtes that a trustée 
shall be appointed as promptly as possible, and that an appointment 
once made shall not be lightly set aside on appeal. Rights of cred- 
itors in the sélection of a trustée are important, but the décision as 
to them ought to rest largely with the référée. No case upon the 
exact point hère presented bas been called to my attention. It seems 
to me that the rule above stated sufficiently préserves the rights of 
creditors, and that a less flexible one would tend to cause harmful 
delays, and litigation of a peculiarly unprofitable character, in the 
settlement of bankrupt estâtes. 

Under the rule of law above stated it is clear that sufficient ground 
for setting aside the élection is not shown. I bave not considered 
and do not pass upon the validity of the Trust Company's claim, nor 
whether it received préférences, beyond what is required in making 
a décision under the view of the law above stated. 

[6] It is also objected that the référée did not décide the questions 
concerning the claim of the Globe Manufacturing Company. As 
before observed, however, he was called to décide only such matters 
as were necessary to a fair and proper élection. Upon the facts stated, 
it is apparent that a décision of the claim last referred to was not 
essential. Indeed, there is no contention that bis action on the Globe 
Manufacturing Company claim could bave directly atfected the resuit. 
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In re GEAT. 

(District Court, D. Massachusetts. luly 26, 1&15.) 
No. 21566. 

1. Bankruptct ®=>126 — Election op TKrsTEES — Review. 

The élection of trustées in bankruptcy is part of the administrative 
work whicli Is left largely to the référées, and their décisions in référence 
thereto vvill not be set aside, unless an unjust and injurious abuse of dis- 
crétion, or a clear mlstalîe of law, is shovvn. 

[Eu. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 182, 184, 
18Y; Dec. Dig. <S=3i26.] 

2. Banketjptct <@=>126 — Election or Texjstees — Review. 

Where, at the stated time for the élection of a trustée in bankruptcy, 
a majorlty in number of the creditors were ready to proceed wlth tlie 
élection and opposed delay, and objecting creditors presented no good ex- 
cuse for their failure to be ready, the référée did not abuse his discré- 
tion in refusing to postpone the élection for an hour, in order that other 
claims favorable to the candidate of the objecting creditors might be pre- 
sented and voted upon. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 182, 184, 
187; Dec. Dig. ©=126.] 

In Bankruptcy. In the matter of Max Grat, bankrupt. On review 
of an order of Ùie référée. Affirmed. 

Frank F. Dresser, of Worcester, Mass., for creditors. 
Webster Thayer and Maurice h. Katz, both of Worcester, Mass., 
for trustée. 

MORTON, District Judge. When the business of electing a trus- 
tée was reached in due course, the objecting creditors, who favored 
Mr. Lewis, apparently recognized that they were in a minority in num- 
ber of claims, and requested a postponement of an hour in order that 
the other claims favorable to their candidate might be presented and 
voted upon. The learned référée declined to grant the postponement 
desired and directed that the élection go forward. It is urged that he 
erred in so doing. 

[1] The conduct of the élections of trustées is part of the admin- 
istrative work which is left largely with the référées. Their décisions 
in référence thereto will not, for reasons recently stated by me in Re 
Rosenfeld-Goldman Co. (D. C.) 228 Fed. 921, be set aside, unless an 
unjust and injurious abuse of discrétion, or a clear mistake of law, is 
shown. 

[2] In this case the learned référée made no disputed ruling of law. 
The question is whether he is shown to hâve abused his discretionary 
power in refusing to delay the élection an hour as requested. As I 
said in the Rosenfeld-Goldman Case, nothing, it seems to me, can be 
more a matter of discrétion than the allowance or refusai of a con- 
tinuance. In the Massachusetts courts there is no appeal from such 
action by a trial court, although it not infrequently is of much practi- 
cal importance. Barker v. Haskell, 9 Cush. 218-221. Probably a dis- 

^z^Por other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexés 
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tinction should be made between décisions by référées usurping from 
ail, or a majority in number and amount, of the creditors of an estate, 
their right to choose a trustée (of which Re Nice & Schreiber [D. 
C] 123 Fed. 987, is typical), and décisions afïecting the relative rights 
of contending groups of creditors. In the présent instance the person 
appointed by the référée was the choice of a majority in number of 
the creditors. The learned référée evidently considered him an un- 
usually efficient liquidator and thought that the objecting creditors 
vvere not acting for the best interests of the estate. The stated time 
for the élection had arrived; a majority in number of the creditors 
were ready and opposed delay. It was the duty of the objecting cred- 
itors to be ready, or to présent a good excuse for not being so. No 
such excuse was ofïered. Under the circumstances, the learned ref- 
eree's refusai to postpone the élection does not seem to me to hâve been 
an abuse of discrétion. 
Order affirmed. 



In re MARKEI* 

(District Court, N. D. California, First Division. September, 1915.) 

Bankbuptcy <S=288 — Collection of Assets — Summaet Peocœedings. 

Ttie wife ol a bankrupt claimed to own a motor truck, asserting ttiat 
it was purcliased by the bankrupt witli money furnished by her before 
her marriage, and that instead of taking title in her name, as was agreed, 
the bankrupt took title In his own name. It appeared without contradic- 
tion that the truck was kept in a garage in the wlfe's name, and It also 
appeared that the wife did furnish the husband wlth a considérable sum 
of money for some purpose. HelA, that the wife was entitled to retain 
possession until it was determined in a plenary action that she was not 
entitled thereto, and her claim, not being merely colorable, could not be 
determined In a summary proceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
DIg. <©=»288.] 

In Bankruptcy. In the matter of George Markel, bankrupt. On 
review of an order of the référée. Order reversed. 

Clarence A. Shuey, of San Francisco, Cal., for trustée. 
Frank W. Sawyer, of San Francisco., Cal., for bankrupt. 

DOOLING, District Judge. This is a proceeding to review an or- 
der of the référée holding a certain motor truck to be the property of 
the bankrupt, George Markel, and to be properly in the possession of 
the trustée. Mildred Markel, wife of the bankrupt, claims to be the 
owner of the truck, and asserts that it was purchased by the bankrupt 
with money furnished by her before their marriage, and that, instead 
of taking the title in her name, as was agreed, the bankrupt took the 
title in his own name. It is certain that on September 25, 1914, the 
bankrupt did make, and there was recorded, a disclaimer of the owner- 
ship of said truck in favor of his wife, and a transfer to her oi ail his 
right, title, claim, or interest therein. It is also certain that the wife 

<g::3For oth,er cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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did furnish the husband with a considérable sum of nioney, whether 
for the purpose claimed, or not, I do not now undertake to détermine. 
But both husband and wife testified that the truck was in a garage in 
the wife's name. I hâve searched the record for any testimony con- 
tradicting this, and, find none. This being so, I do not think her pos- 
session can be disturbed in this summary proceeding. Her claim as 
presented, accompanied by the possession of the truck, is not merely 
colorable, but may be very substantial. For this reason alone, and 
without in any way passing upon the merits of her claim, other than 
to détermine that it is not under ail the évidence merely colorable, par- 
ticularly in view of the uncontradicted testimony that the truck is in 
the garage in her name, I am of the belief that she is entitled to retain 
such possession until it is determined in a plenary action that she is 
not entitled thereto. 

The order of the référée is therefore reversed. 



Ex parte WOO JAN, 
(District Court, E. D. Kentucky. January 22, 1916.) 

1, AxrENS <S=324 — Immigrants Excluded — Statxjtort Provisions. 

Act March 3, 1891, c. 551, § 1, 26 Stat. 1084, excluding certain classes of 
aliens from admission into tlie United States, and providing tliat they 
sliall be so excluded "in accordanee wlth tlie existlng acts regulating im- 
migration other than thosa coneernlng Chinese laborers," did not place 
Chinese laborers outside the excluded classes, but merely provided that 
the exclusion should be in the manner provided in the existing laws reg- 
ulating immigration other than the Chinese Exclusion Acts. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 76-78; Dec. Dig. 
<S=324.] 

2. Aliens <©=32 — Exclusion and Déportation oï Chinese — Statutory Pro- 

visions. 

Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. 898, as amended by Act March 26, 
1910, c. 128, § 1, 36 Stat. 263 (Comp. St. 1913, § 4244), provides that the 
classes of aliens therein specified shall be excluded from admission into 
the United States. Section 20 (section 4269) provides that any alien who 
shall enter the United States in violation of law shall, upon the warrant of 
the Secretary of Commerce and Labor, be taken into custody and deported 
to the country whence he came at any time within three years. Section 
21 (section 4270) provides that in case the Secretary of Commerce and 
Labor shall be satlsfied that an alien bas been found in the United States 
in violation of that act, or that an alien is subject to déportation under 
the provisions of that act "or of any law of the United States" he shall 
cause such alien, within three years after landing or entry, to be talien 
Into custody and returned to the country whence he came. Section 43 
(section 4289) repeals previous laws regardlng immigration, but provides 
that that act shall not be construed to repeal, alter, or amend existing 
laws relating to the immigration or exclusion of Chinese persons or persons 
of Chinese descent. Held that, considered in the light of prior législation, 
the quoted clause of section 21 does not authorlze the immigration au- 
thorities to déport a Chinese laborer in the United States in violation of 
the Chinese Exclusion Acts, and such laborers must be deported by the 
Judicial Department of the government, as provided in such Exclusion 
Laws, as such a construction of this clause would be out of harmony with 

ÛssFor other cases see same topic & KEY-NUMBËR la ail Key-Numbered Digests & Indexes 
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the spirit of the act, which bas to do with ail allens alite, wlthout regard 
to their spécifie alienage, and such clause refers to laws of the United 
States whicli, like the act of 1907, deal with ail aliens, without regard to 
their spécifie alienage, and, moreover, section 20 bas never been con- 
strued as authorizing such déportation of Ohinese laborers, though such a 
laborer, entering the United States in violation of the Chinese Exclusion 
Laws, would be in the United States in violation of law within that 
section. 

[Ed. Note.— For other cases, see Allens, Cent Dig. §§ Si, 92-95; Dec. 
Dig. <S=^32.] 

3. Aliens <®=:>32 — Exclusion and Depoetation of Chinese — Statutort Pro- 

visions — "Alteb" — "Amend." 

To construe Act Feb. 20, 1907, § 21, as authorizing the déportation of 
Chinese laborers in the United States in violation of tbe Chinese Exclusion 
Laws by the immigration authorities, would bring such section Into con- 
flict with section 43, providing that that act shall not be construed to re- 
peal, alter, or amend exlsting laws relating to the immigration or exclu- 
sion of Chinese persons, as the words "amend" and "alter" are each suf- 
ficiently broad to cover a mère addition to those laws, and such section, 
as so construed, would add to those laws a provision not contained in 
such laws. 

[Ed. Note.— For other cases, see Allens, Cent Dig. §§ 84, 92-95 ; Dea 
Dig. (S=»32. 

For other définitions, see Words and Phrases, First and Second Séries, 
Alter ; Amend.] 

4. Aliens <©=»32 — Exclusion and Déportation of Chinese — Statutort Pro- 

visions. 

The rule of construction that every sentence, clause, and word In a 
statute, if possible, must be given some efCect, does not require that Act 
Feb. 20, 1907, § 21, be construed as authorizing the déportation by the 
immigration authorities of Ohinese laborers in the United States in vio- 
lation of the Chinese Exclusion Acts, as statutes cannot aUvays be con- 
strued on the assumption that the language bas been used logically and 
with discrimination, and the provision for such déportation of persons 
found in the United States in violation of any law of the United States 
may hâve been intended to apply to immigration laws, if any, omitted by 
inadvertence from the act of 1907, or may hâve been intended to apply to 
future immigration lawa 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ M, 93-95; Dec. 
Dig. <g=>S2.] 

6. Aliens <g=332 — Exclusion and Déportation op Chinese — Statutort Pro- 
visions "JUDICIAL Hearing." 

Under Act Feb. 20, 1907, § 21, there is at least suflicient doubt as to 
the power of the immigration authorities to déport Chinese laborers in 
the United States in violation of the Chinese Exclusion Laws to require 
that such doubt should be resolved against the existence of such power, aa 
the right to a judicial hearing provided by the Exclusion Laws is a 
valuaWe right, and an executive hearing is not its équivalent, and such 
^udicial hearing should not be taken away by doubtful language. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. §§ 84, 92-95; Dec. 
Dig. <S=332.] 

Habeas corpus by Woo Jan. On demurrer to the pétition. De- 
murrer overruled, and applicant discharged. 

Tliomas D. Slattery, of Covington, Ky., for the United States. 
Proctor K. Malin, of Ashland, Ky., and Sims, Welch & Goodman, 
of Chicago, 111., for défendant. 

^csjFor othier cases see same toplc & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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COCHRAN, District Judge. This is an application by Woo Jan, a 
Chinaman, for a writ of habeas corpus and discharge thereon f rom the 
custody of Thomas Thomas, an immigrant inspector of the United 
States, who holds him under a warrant issued by the Secretary of La- 
bor. That officer claimed the right to issue it by virtue of the act of 
February 20, 1907. The warrant charges that Woo Jan is an alien ; 
that he landed at the port of San Francisco, Cal., May 2, 1913 ; and that 
he has been found in the United States in violation of that act, in that 
he has been found therein in violation of the Chinese Exclusion Laws, 
and is therefore subject to déportation under the provisions of sec- 
tion 21 of that act. 

The applicant dénies that he is in this country in violation of the 
Chinese Exclusion Laws, and in support of this contention states thèse 
facts about himself in the pétition filed by him on which he obtained 
the writ: He is 57 years old, was born in China, and has been a 
merchant domiciled in the United States since 1877. Since 1907 he 
has been a partner in the firm of Lick Sang Tong at San Francisco, 
which has a paid-in capital stock of $16,000 and does a yearly business 
of $30,000, and for many years he has owned and directed a mercan- 
tile business in the city of Ashland in this district. On February 15, 
1894, he registered as a Chinese merchant at the oiïîce of the Collecter 
of Internai Revenue at Lexington, Ky., and was given registration 
certificate No. 43202, which he still has. Since bis résidence in the 
United States he has thrice returned to China, and on each occasion 
his status as such merchant was investigated by the United States 
authorities, and such status was thereby established. On the last oc- 
casion, to wit, January 29, 1912, he applied at the port of San Fran- 
cisco for a pre-investigation of his status preparatory to departing for 
China on a temporary visit. Such investigation was had, and on Febru- 
ary 28, 1912, the Chinese inspector held that he was legally in the 
United States and was and had been a merchant for more than a 
year. Thereupon there was issued to him a returning merchant's cer- 
tificate, entitling him, on présentation on his return, to enter the United 
States at the port from which he departed. On March 12, 1912, he 
departed for China, and remained upon a temporary visit until his 
return May 2, 1913. On that date he was admitted by the immigra- 
tion and customs ofHcers of the United States at San Francisco, to- 
gether with his wife, and he has been in the United States continuously 
since then, and engaged in the conduct and prosecution of his business 
as a merchant. 

But, though the applicant thus claims that he is not in this country 
in violation of the Chinese Exclusion Laws, he does not base his right 
to a discharge from the custody complained of on this ground. He 
bases it on the ground tliat the Immigrant Department — a part of 
the Executive Department of the government — has no authority to 
take him in custody upon the charge that he is hère in violation there- 
of, and, if on investigation it détermines that he is, to déport him. He 
claims that the Judicial Department alone has such authority. And 
so it is that in his pétition he challenges the existence of such author- 
ity in the Immigration Department, and claims that because of the 
228 F.— 59 
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want thereof he should be discharged from its custody. The case 
cornes before me on a demurrer to the pétition. 

The sole question, then, which it présents for décision, is whether 
the Immigration Department is authorized to inquire into the matter 
whether the applicant, or any other Chinaman, is in this country in 
violation of the Chinese Exclusion Laws, and, if it finds that he is, to 
déport him because thereof. The sole basis on which such authority 
is claimed is the act of February 20, 1907, entitled "An act to regulate 
the immigration of aliens into the United States," and more particu- 
larly section 21 of that act. So the question for décision is narrowed 
to this; i. e., whether section 21 of that act confers such authority on 
that department. To décide it correctly, it should be approached from 
a gênerai survey of the fédéral législation on the subject of the immi- 
gration of aliens, of the act of February 20, 1907, and of section 21 
thereof. 

There are two lines of such législation. The Chinese Exclusion 
Laws, which relate solely to Chinese aliens, constitute one line. Those 
laws provide for the exclusion and déportation of Chinese laborers. In 
case of déportation it is to be had through the judicial department of 
the government. No further statement as to this line need be made. 
The other consists of statutes and acts which relate to aliens gener- 
ally, without regard to their spécifie alienage. The act of February 20, 
1907, under section 21 of which the Immigration Department claims au- 
thority to investigate whether the applicant is in the United States in 
violation of the Chinese Exclusion Laws, constituting the first line 
of législation referred to, and to déport him, if it détermines that he 
is, belongs to the second line. 

The statutes and acts constituting this line may be f ound referred to 
in the margin to the case of Lapina v. Williams, 232 U. S. 77 , 86, 34 
Sup. Ct. 196, 58 L. Ed. 515. Without copying this référence hère, I 
will proceed as if it were copied. Mr. Justice Pitney in that case said 
that the acts of March 3, 1903 (32 Stat. 1213, c. 1012), and February 
20, 1907, were "revisions or compilations (with some modifications) 
of previous acts pertaining to the same gênerai subj ect-matter." Pos- 
sibly it would be truer to say that the act of March 3, 1903, was a 
revision and compilation of such acts previous thereto, and that the 
act of February 20, 1907, was a revision thereof. In the case 
of Lewis y. Frick, 233 U. S. 289, 296, 34 Sup. Ct. 488, 58 L. Ed. 
967, he said that "the material provisions of the 1907 act were taken" 
from the act of 1903. The latter act of the two, by section 43 thereof, 
expressly repeals the earlier one, except section 34 thereof (Comp. St. 
1913, § 3391), prohibiting the sale of liquors within the limits of the 
Capitol Building of the United States — a strange provision to be f ound 
in an Immigration Act. The last act referred to, to wit, that of March 
26, 1910, consists merely of amendments to sections 2 and 3 of the act 
of February 20, 1907 (Comp. St. 1913, § 4247). Possibly the act of 
February 20, 1907, as amended by that of March 26, 1910, is ail of 
this line now in force- 

The provisions of the Revised Statutes, the first of the statutes and 
acts referred to, related solely to the subjects of China, Japan, or of 
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any other Oriental country, known as coolies, and the first four sec- 
tions of the act of March 3, 1875 (18 Stat. 477, c. 141 [Comp. St. 1913, 
§§ 4348-4350]), were amendatory thereof. Thèse provisions and 
those sections may be set aside as net constituting a part of that line, 
and it be limited to the fifth section of that act and the other acts re- 
ferred to. I know of no reason why it should be thought that the fifth 
section of the act of March 3, 1875, or any of the acts of August 3, 
1882 (22 Stat. 214, c. 376), February 26, 1885 (23 Stat. 332, c. 164), 
February 23, 1887 (24 Stat. 414, c. 220), and March 3, 1891, did not 
relate to ail aliens alike, without regard to their spécifie alienage, and 
therefore did not take in Chinese aliens. In the case of U. S. v. John- 
son (C. C.) 7 Fed. 453, it was held that section 5 of the act of March 
3, 1875, applied to ail aliens, Oriental and others. 

[1] A clause in section 1 of the act of March 3, 1891, may be 
thought to hâve excluded Chinese aliens from its opérations, but I do 
not think it did. That section enuraerates certain classes of aliens 
who are thereby excluded from admission into the United States, and 
it provides that they shall be so excluded "in accordance with exist- 
ing acts regulating immigration other than those concerning Chinese 
laborers"; i. e., the Chinese Exclusion Laws, constituting the first 
line of législation hereinbefore referred to. But this clause does not 
mean that Chinese, coming within the classes of aliens thus enumerat- 
ed, are not thereby excluded, but only that they, as well as ail other 
aliens coming within those classes, shall be excluded "in accordance 
with [i. e., in the manner provided in] the existing laws regulating 
immigration other than those concerning Chinese laborers." It could 
hardly hâve been intended that Chinese not laborers, and hence not 
excluded by the Chinese Exclusion Laws, coming within such classes, 
were not thereby excluded. The act of March 3, 1893 (27 Stat. 569, 
c. 206), however, did not relate to Chinese aliens. This was by virtue 
of the express provision of section 10 thereof, which provided thaï 
that act should "not apply to Chinese persons." This act is of a sub- 
ordinate character, as a perusal of its provisions will disclose, and the 
statement in its title, that it was an "act to facilitate" the enforce- 
ment of the immigration and contract labor laws of the United States, 
so indicates. Possibly reflection will bring to mind some spécial reason 
for excluding Chinese persons from this particular act which would 
not operate to cause them to be excluded from other acts of this line of 
a more fundamental character. 

The act of March 3, 1903, and that of February 20, 1907, amended 
by the act of March 26, 1910, under which the warrant in question 
issued, relate to ail aliens alike, without regard to their spécifie alienage, 
and hence to Chinese aliens. Each, however, contains this provision, 
to wit: 

"That ail acts and parts of acts inconsistent with this act are hereby re- 
pealed: Provided that this act shall not be construed to repeal, alter or 
amend existing laws relating to the immigration or exclusion of Chinese per- 
sons or persons of Chinese descent." 

It constitutes section 36 of the former act and a part of section 
43 of the latter. It was held by the Suprême Court in the case of 
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United States v. Wong You, 223 U. S. 67, 32 Sup. Ct. 195, 56 L. Ed. 
354, that this provision did not make it so that the other provisions of 
the two acts did not relate to Chinese persons or persons of Chinese 
descent. 

The resuit, then, of this considération of the acts constituting the 
second line of such législation is that we reach the conclusion that with 
the exception of the act of March 3, 1893, which, as noted, was of a 
subordinate character, they ail hâve to do with ail aliens alike, without 
regard to the spécifie character of their alienage, and hence with Chi- 
nese aliens. 

[2] We come now to the act of February 20, 1907, as amended by 
the act of March 26, 1910, which, as stated, possibly constitutes ail 
of the second line of législation referred to which is now in force 
and effect. It provides for the taking by the Immigration Department 
of two particular actions, to wit, exclusion from admission and dé- 
portation. That of exclusion from admission, in the nature of things, 
can be taken only in case the alien présents himself for admission, and 
that at a place of entry where officiais of that department are stationed 
to pass on the admission of aliens. The sole provision for exclusion 
from admission is contained in thesecond section of the act, and such 
action is to be taken if the alien cornes within any of the classes of 
"undesirables" thereby specified. That it is thus provided that such 
aliens shall be excluded from admission, if they so présent themselves 
for admission, involves that, if an excludable alien so presenting him- 
self actually secures admission, either by the déception or mistake or 
connivance of the officiais, or if he en ter s at such a place of entry 
without presenting himself for admission, or elsewhere, his entry is in 
violation of the act and his présence in this country unlawful. But, 
possibly, if there were nothing more than such provision, there would 
be no process by which he could be expelled from the country. Hence 
the occasion for an express provision for the déportation of such an 
ahen. This the act contains. Indeed, it contains two such provisions. 
They are to be found in sections 20 and 21, the latter of which, it is 
claimed on behalf of respondent, confers authority on the Immigration 
Department also to déport the applicant, notwithstanding he was not 
excludable under section 2 as amended by the act of March 26, 1910, 
if it finds that he was excludable under the Chinese Exclusion Laws, 
and hence is hère in violation thereof. The opening portion of section 
20 is in thèse words : 

"That any alien who shall enter the United States In violation of law, and 
such as become imblic charges from causes existing prier to landiug, shall 
upon the warrant of the Seoretary of Commerce and Labor be taken into 
custody and deported to the country whence he came at any time withJn 
three years after the date of his entry into the United States." Comp. St 
1913, I 4269. 

By the remaining portion thereof provision is made for the payment 
of the expenses of removal to the port of déportation and of déporta- 
tion therefrom, and for the alien's giving bond, pending the final dis- 
posai of the case, for his appearance at the hearing, and for déporta- 
tion, if he shall be found to be unlawfully in the United States. 
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The opening portion of section 21 îs in thèse words: 

"That in case tlie Secretary of Commerce and Labor shall be satlsfled that 
an alien bas been found in the United States in violation of this aet, or tliat 
an alien is subject to déportation under the provisions of this act or of any 
law of the United States, lie shall cause such alien within the period of three 
years after landing or entry therein to be taken into custody and returned to 
the countrv whence he came, as provided by section 20 of this act" Comp. 
St. 1913, § 4270. 

By the remaining portion thereof provision is made for the punish- 
ment of the représentatives of the vessel by which the alien is ordered 
to be deported for failure or refusai to déport him, and for the em- 
ployment of a suitable person to accompany the alien, if his mental 
or physical condition is such as to require it. 

It is évident that the opening portions of the two sections are to a 
certain extent redundant. This the act itself recognizes ; i. e., it recog- 
nizes that the two sections cover the same subject-matter, and the 
opening portions are the only portions which do. Section 36 (Comp. 
St. 1913, § 4285) provides for the déportation of aliens, whether ex- 
cludable or not under section 2 as so amended, if they enter elsewhere 
than at a proper place of entry, and the provision ie that they "shall 
be deported as provided by sections 20 and 21 of this act." Section 
3, as amended by the act of March 26, 1910, provides for déportation 
for a cause "arising after lawful entry." Lewis v. Frick, supra. In 
the section, as it was originally, the provision is that the déportation 
shall be "as provided in sections 20 and 21"; and in it as it is as so 
amended the provision is that the déportation shall be "in the manner 
provided in sections 20 and 21," which change in phraseology Mr. 
Justice Holmes, in the case of Bugajewitz v. Adams, 228 U. S. 585, 
591, 33 Sup. Ct. 607, 57 L. Ed. 978, said indicated "a narrowed pur- 
pose" in the référence to thèse two sections. And the décisions of 
the Suprême Court dealing vvith questions arising under the act of 
February 20, 1907, as amended by that of March 26, 1910, couple 
the two sections together. Low Wah Suey v. Backus, 225 U. S. 460, 
32 Sup. Ct. 734, 56 L. Ed. 1165; Bugajewitz v. Adams, supra; Lewis 
V. Frick, supra. 

To what extent, then, are thèse portions of the two sections redun- 
dant ? Their requirements as to what action shall be taken as to such 
aliens as come within their scope are identical. By section 20 he — 
i. e., the alien — "shall upon the warrant of the Secretary of Commerce 
and Labor be taken into custody and deported to the country whence 
he came"; and by section 21 he — i. e., the Secretary of Commerce 
and Labor — "shall cause such alien * * * to be taken into cus- 
tody and returned to the country whence he came." 

So are their requirements as to the time within which such action 
shall be taken. By section 20 it is "within three years after the date 
of his entry into the United States" ; and by section 21 it is "within the 
period of three years after landing or entry therein." In the case of 
Lewis V. Frick, supra (page 303 of 233 U. S., page 488 of 34 Sup. Ct. 
[58 L. Ed. 967]), Mr. Justice Pitney characterized the phraseology 
of section 20 in this particular as "peculiar," in that it suggested the 
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question wliether the "three-year period limits only the authority to 
déport," or affects merely "the détermination of the country to which 
an alien is to be deported," and he seertis to hâve thought that section 
21 was affected with the same want of clearness, for he said: 
"Eespectlng this matter, the sections are somewhat lacking In clearness." 

He said, however, that it was clear that in each section the Hmit re- 
lated solely to the authority to déport. 

The opening portions of the two sections thus being identical as 
to the action required to be taken as to ahens coming within them 
and as to the time within which such action shall be taken, it follows 
that they are redundant in so far as they cover the same aUens. They 
differ, in that section 20 covers "such as become public charges from 
causes existing prior to landing," and section 21 does not. This clause 
of section 20 will be omitted from further considération of that sec- 
tion, and it will be dealt with as if it did not contain such clause. So 
treating it, we find that section 20 contains but one clause describing 
the aliens covered by it, whereas section 21 contains three such clauses. 
This nécessitâtes that, before comparing the two sections with each 
other, we should so compare the three clauses of section 21 to déter- 
mine wherein, if at ail, they difïer. Such a comparison leads to the 
conclusion that this section, considered by itself, is redundant. The 
three clauses are: (1) "An alien * * * found in the United 
States in violation of this act;" (2) "an alien subject to déportation 
under the provisions of this act;" and (3) an alien subject to déporta- 
tion under the provisions "of any law of the United States." 

The first and second clauses, though differing in phraseology, would 
seem to be identical in efïect. Clearly, an aHen found in the United 
States in violation of the act is the same as one subject to déportation 
thereunder, for it makes provision for tlie déportation of every alien 
found therein in violation of the act. If there is want of identity in 
the two clauses, it can only be in this: That every alien subject to 
déportation under the provisions of the act cannot be said to be found 
in the United States in violation thereof. The aliens subject to dé- 
portation under the provisions of the act are such as are excludable, 
such as enter otherwise than at a proper place of entry, whether ex- 
cludable or not, and such as are deportable because of conduct after 
lawful entry. Beyond question, the first two classes are found in the 
United States in violation of the act, for their entry was in violation 
thereof. Possibly this is true, also, of the last class, though their en- 
try was not. This is on the idea that their continuance in the United 
States after such conduct is in violation of the act. If it is true, then 
the two clauses — i. e., first and second — are absolutely identical in 
effect. 

How is it as between the first and second clauses, on the one hand, 
and the third clause, on the other? Do they overlap to any extent, 
and, if so, to what extent? Of course, the act of which tliey are a 
part is "a law of the United States," and is, therefore, covered by the 
letter of the third clause. But for the disposition to duplicate shown 
otherwise, there would hardly be any reason to claim that the third 
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clause was intended to cover the act of which it is a part, and which 
was already covered by the second clause. Possibly, notwithstanding 
this disposition, its true meaning is to be taken as if it were written 
"any other law of the United States." But certainly its meaning can- 
not be other than either as if it were written "any other law of the 
United States" or "this act and any other law of the United States." 
Whichever it is, it must be accepted that there is a lack of identity or 
real différence between the first and second clauses, on the one hand, 
and the third, on the other. They are limited to the législation of which 
they are a part. It covers other législation. 

We corne, then, to a comparison of the two sections in the particu- 
lar under considération. Section 20 describes the aliens covered by it 
as "any alien who shall enter the United States in violation of law." 
Its letter differs from that of section 21, in that, in describing the 
aliens covered by it, it views them as they enter the United States and 
refers to their entry in gênerai terms, i. e., as being "in violation of 
law" ; whereas, that section, in describing the aliens covered by it, 
views them after they hâve entered, and the first two clauses refer 
to their présence in this country in spécifie terms, i. e., as being "in 
violation of this act" and "subject to déportation under the provisions 
of this act." 

It is certain that the two sections are redundant, in that both cover 
aliens who hâve entered in violation of the act and for this reason are 
subject to déportation. But they are not absolutely identical, in that 
section 20 covers aliens who become public charges from causes exist- 
ing prior to landing, and section 21 covers aliens whose entry was 
lawful, but whose subséquent conduct under section 3 renders them 
subject to déportation. Whether the two sections are otherwise iden- 
tical in this particular dépends on whether the word "law" in section 
20 is limited to the act of which it is a part and who are covered by the 
third clause of section 21. 

To cover the ground completely, thèse two sections should be viewed 
in their origins, as well as they now stand. Section 20 is the oldest 
of the two. The fîrst déportation provision in the line of immigrant 
législation, to which the act of February 20, 1907, belongs, is to be 
found in a provision contained in the Deficiency Appropriation Act of 
October 19, 1888 (25 Stat. 565, c. 1210), which was in effect an amend- 
ment to the act of February 26, 1885, entitled "An act to prohibit the 
importation and immigration of foreigners and aliens under contract 
or agreement to perform labor in the United States, its territories and 
the District of Columbia," as amended by the act of February 23, 
1887. By section 5 of the act of March 3, 1875, entitled "An act 
supplementary to the acts in relation to immigration," the immigration 
of convicts and prostitutes was prohibited ; and by the next succeeding 
act, and the act next preceding that of Febntary 26, 1885, to wit, the act 
of August 3, 1882, entitled "An act to regulate immigration," the immi- 
gration of convicts, lunatics, idiots, and persons not able to take care 
of themselves without becoming a public charge was prohibited. But 
the législation went no further than to provide that they should not 
be "allowed" or "permitted" to land; and by the act of February 
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26, 1885, as amended by the act of February 23, 1887, the sole pro- 
vision as to aliens under contract or agreement to perform labor in 
the United States, its territories, and the District of Columbia was that 
they should "not be permitted to land." By the provision of the De- 
ficiency Appropriation Act of October 19, 1888, referred to supra, it 
was provided that, if such an immigrant, i. e., one under such con- 
tract or agreement, "had been permitted to land" contrary to the pro- 
hibition of that law, i. e., the act of February 26, 1885, as amended 
by that of February 23, 1887, the Secretary of the Treasury was au- 
thorized "to cause such immigrant within the period of one year after 
landing or entry to be taken into custody and retumed to the country 
whence he came." This provision was broadened by the next act deal- 
ing with the subject, to wit, that of March 3, 1891, entitled "An act 
in amendment to the various acts relating to immigration and the 
importation of aliens under contract or agreement to perform labor." 
By section 11 thereof it was in part provided: 

"That an allen who shall come into the United States In violation of law 
may be returned as by law provided, at any time within one year thereafter." 

The act of which this provision was a part was not a comprehensive 
act, revising and compiling the previous acts pertaining to the same 
subject-matter, like the acts of March 3, 1903, and February 20, 1907 ; 
but it left ail previous législation on the subject, save as thereby 
amended, in force. Hence the aliens covered by the provision were 
described as "any alien who shall come into the United States in vio- 
lation of law," without specifying any particular alien. In the case 
of U. S. V. Yamasaka, 100 Fed. 404, 40 C. C. A. 454, the words "as 
by law provided" were held to refer to the provision of the Deficiency 
Appropriation Act of October 19, 1888, heretofore referred to. 

And so the law as to déportation in this line of législation remained 
until the comprehensive act of March 3, 1903. That act contained 
no déportation provision similar to those contained in sections 3 and 
36 of the act of February 20, 1907. It contained two déportation pro- 
visions in sections 20 and 21 ; i. e., in the same numbered sections as 
in the act of February 20, 1907. That in section 20 is substantially 
the same as that in section 20 of the later act, except as to the time 
of déportation. It was thereby provided: 

"That any alien who shall come into the United States In violation of law 
• • * shall be deported as hereinafter provided to the country whence he 
came at any time within two years after arrivai." 32 Stat 1218. 

This provision is substantially the same as section U of the act of 
March 3, 1891, save as to the time of déportation, that time being 
raised from oiie to two years, and evidently it came from there. And 
it would seem that it was suffîcient to provide for the déportation of 
aliens made excludable by the act who might be found in the country. 
Though possibly there were no other excludable aliens, except those 
covered by the Chinese Exclusion Laws, the aliens covered by the sec- 
tion were not described as such as might come into the United States 
"in violation of the act," but such as might so come "in violation of 
law." The phraseology used was no doubt due to its origin. 
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The déportation provision in section 21 of this act is în thèse words : 

"That in case the Secretary of the Treasury shall be satisfled tbat an alien 
has been found in the United States in violation of this act, he shall cause 
such alien, vvithin the period of three years after landing or entry therein, to 
be taken into custody and returned to the country whence he came, as pro- 
vided in section 20 of this act." 32 Stat. 1218. 

It will be noted that in describing the aliens covered by it the sec- 
tion contains only the first of the three clauses in the same numbered 
section of the later act, which added the other two clauses. Seem- 
ingly the two sections covered the same aliens, and there would seem 
to hâve been no occasion for the two. Either one would hâve served 
the purpose ; but, in that the one fixed the time in which déportation 
might be made as two years, and the other three, the two sections 
would seem to be répugnant. 

There is but one possible way to get rid of such repugnancy. Sec- 
tion 2 of the act of March 3, 1903, in describing the aliens thereby 
made excludable, made no express mention of contract laborers. In 
the case of In re Ellis (C. C.) 124 Fed. 637, it was held that the previ- 
ous législation as to contract laborers was not repealed by the act 
of March 3, 1903, but was still in force. And in the case of Botis 
V. Davies (D. C.) 173 Fed. 996, it was held that section 20 had to do 
with the déportation of contract laborers and section 21 with aliens 
expressly made excludable by section 2. In this way the apparent re- 
pugnancy was removed. Judge Sanborn said : 

"Since contract laborers are not referred to in the act of 1903, as has beeu 
already seen, it seems plain that the two-year provision applies to déportation 
under pre-existing statutes, and the three-year section to cases under the 
act of 1903 ; otherwise, the two sections would be répugnant." 

In so construing section 20, a more limited significance was given 
it than it had in section 11 of the act of March 3, 1891, from which 
it was taken. Possibly, however, the true view of the matter is that, 
though contract laborers were not expressly mentioned in section 2 
of the act of March 3, 1903, they were within its thought, and hence 
just as much covered by it as if they had been so mentioned, which, 
if so, would leave section 20 the same meaning as it had in section 
11 of the act of March 3, 1891, and it and section 21 were in reality 
répugnant in this particular. Since, however, contract laborers are ex- 
pressly mentioned in section 2 of the act of February 20, 1907, amongst 
the excludable aliens, and section 20 thereof has raised the limit from 
two to three years, the same as in section 21, thereby removing any 
repugnancy between them, there is now no ground for holding that 
the two sections do not cover the same aliens and are identical in the 
particular hereinbefore mentioned. 

We corne, then, directly to the question presented by this case. It 
is whether section 21 of the act of February 20, 1907, confers the 
authority herein claimed on behalf of the Immigration Department; 
i. e., is it the thought thereof that thereby that department is to hâve 
such authority? The claim that such is its thought is based on the third 
and last of the three clauses describing the aliens covered by it, and 
because of which it is made to provide for the déportation by the 
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Immigrant Department of an alien subject to déportation under the 
provisions "of any law of tlie United States." The argument is that, 
as a Chinese laborer is an alien and subject to déportation under the 
Chinese Exclusion Laws, which are laws of the United States, he 
cornes within the very terms of the description, and he is the only 
alien who does, apart from those coming within the preceding clauses 
of the section. It can hâve application to no other alien than a 
Chinese laborer. Hence it must be taken that it is the thought of the 
section that a Chinese laborer shall be deportable by the Immigration 
Department. Otherwise, this clause of the section is without any ef- 
fect. This, it must be conceded, is a plausible view of the matter. 
But it is only such. It is — and I would say this only very gently — a 
superficial view thereof. 

As against it, it is to be noted, in the first place, that this view in- 
jects into the act a provision eut of harmony with its spirit. The 
spirit of the act is that it has to do with ail aliens alike, without re- 
gard to the spécifie alienage of any. Apart from this provision, de- 
portability under the act dépends on the person sought to be deported 
being an alien, and not upon bis spécifie alienage. According to this 
view of this provision, deportability under it dépends upon such per- 
son's spécifie alienage. He must be a Chinese alien in order to be 
covered by it. It has no application to any other alien. In other words, 
apart from this provision, the act applies to ail aliens alike; whereas, 
this provision, according to this view of it, applies only to Chinese 
aliens. 

Again, we hâve seen that the true meaning of this clause is to be 
taken as if it were written, not an alien subject to déportation under 
the provisions of "any law of the United States," but an alien subject 
to déportation under the provisions of "any other law of the United 
States." This is so because the second clause covers aliens subject 
to déportation under that law of the United States; i. e., the act of 
which they are a part. If it were so written, we would bave a clear 
case for the application of the rule of ejusdem generis. That rule 
is thus stated by Mr. Justice Brewer in United States v. Mescall, 215 
U. S. 31, 30 Sup. Ct. 19, 54 L. Ed. 17: 

"Where partlcular words of desoriptlon are foUowed by gênerai terms, the 
latter will be regarded as referring to things of like elass with those par- 
tlcularly deserlbed— ejusdem generis." 

Hère the particular words of description would be "this act," and 
the gênerai term "any other law of the United States." And, applying 
the rule, the meaning would be, any other law of the United States 
like this act ; i. e., a law applicable to ail aliens alike, without regard 
to their spécifie alienage, which, as there was then no other such law, 
could mean only such a law subsequently enacted, thus bringing the pro- 
vision into harmony with the spirit of the act and its other provisions. 
But it may be said that some significance must be attached to the omis- 
sion of the word "other." It indicates detachment from the spirit of 
the act and its other provisions in this particular. But, if so, the detach- 
ment was conscious, and because it was had in mind to provide thereby 
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for the déportation by the Immigration Department of such Chinese 
alieus as were laborers. And, if such was tlie case, it is strange tliat 
the words "Chinese Exclusion Laws," or other words expressly re- 
ferring to them, were not used in place of "any law of the United 
States." It is not, however, essential to insert the word "other" hère 
in order to detect the présence of the idea that the law of the United 
States to which référence is made is one like that, of which the pro- 
vision was a part, in its relating to ail aliens alike, without regard to 
their spécifie alienage. The law referred to is one under the pro- 
visions of which "an alien" is subject to déportation; i. e., an alien 
without regard to his spécifie alienage, and not a spécifie alien, to wit, 
a Chinese alien. We find the words "an alien" in each of the two 
first of the three clauses of the section describing the aliens covered 
by it. In each of those instances they mean an alien, without regard 
to his spécifie alienage. They should be given no other meaning in 
the third clause. If so, the Chinese Exclusion Laws do not come 
within that clause. By those laws an alien — i. e,, an alien without 
regard to his spécifie alienage — is not made deportable. Only Chinese 
aliens are thereby so made. 

Still further, we find in section 20 the gênerai word "law" is used, 
and it is not now claimed, nor has it ever bcen claimed by any one, 
that under it Chinese laborers were deportable. It provides for the 
déportation of "any alien who shall enter the United .States in vio- 
lation of law." A Chinese laborer is an alien, and if he enters the 
United States he enters it in violation of law, in that the Chinese 
Exclusion Laws exclude him from admission. The origin of this pro- 
vision we found to be section II of the act of March 3, 1891. The 
use of the gênerai word "law" in that section may be attributed to 
the fact that that act was not a comprehensive one, revising the previ- 
ous acts covering the same subject-matter and including them in 
it, but it contemplated their continued existence separately from it. 
But when this provision was carried into section 20 of the compre- 
hensive act of March 3, 1903, its gênerai form was not altered. If 
the view taken in the case of In re Ellis, supra, that, notwithstanding 
the character of that act, the previous législation as to contract laborers 
was stiil in force, and in the case of Botis v. Davies that section 
20 had to do with the déportation of laborers under such législation, 
are sound, the rétention of the gênerai form is accounted for. But 
it is broad enough to cover Chinese laborers. If, however, they are 
not, and contract laborers were, covered by the act of March 3, 
1903, though not expressly designated in section 2 thereof as ex- 
cludable, it is not accounted for otherwise than on the ground that 
such was the form in the provision from which it was taken. And 
when in the revision of February 20, 1907, contract laborers were 
expressly named in section 2 as excludable, no reason for the réten- 
tion of the gênerai form existed. Section 20 might as well hâve been 
made spécifie, and provided for the déportation of any alien who 
should enter the United States in violation of that act. But this was 
not done. The period within which déportation might be made 
was raised from two to three years, thus removing any possible re- 
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pugnance between sections 20 and 21, and the second and third clauses 
were added to section 21. As left, section 20 provided for the dé- 
portation of any alien entering the United States "in violation of law," 
and section 21 provides for the déportation of an ahen subject to 
déportation under the provisions "of any law of the United States." 
It is not unHkely that the addition of. the gênerai clause in section 
21 was due to the gênerai form, of section 20. A Chinese 
laborer in the United States bas entered in violation of law just 
as much as he is subject to déportation under the provisions of 
a law of the United States ; yet since 1891 it has never been claimed 
that such an alien was subject to déportation by the Immigration 
Department by virtue of section 11 of the act of March 3, 1891, and 
section 20 of the acts of March 3, 1903, and February 20, 1907. In 
the one case, though such alien cornes within the letter of the pro- 
vision, he is not claimed to be within it ; whereas, in the other, he 
is claimed to be within the provision because he cornes within its 
letter. 

[3] Yet again, the view that it is the thought of section 21 that the 
Immigration Department is to hâve authority to déport Chinese aliens 
in this country in violation of the Chinese Exclusion Laws and de- 
portable thereunder brings it into conflict with that of the provision 
in section 43 that the act "shall not be construed to repeal, alter or 
amend existing laws relating to the immigation or exclusion of Chinese 
persons or persons of Chinese descent." The Attorney General, in 
construing the same provision in section 36 of the act of March 3, 
1903, gave it as bis opinion that the object thereof was to prevent 
a misinterpretation of the repealing clause in that section, which pré- 
cèdes it, and to forestall any attempt to secure the admission of 
Chinese, theretofore prohibited from entering the United States, un- 
der a claim that the act was intended to contain ail provisions reg- 
ulating the immigration of aliens, and that it expressly repealed the 
Chinese Exclusion Laws. 24 Op. Atty. Gen. 706. 

Undoubtedly such was a part of its object. But it cannot be said 
that it was its entire object. If such had been its en tire object, it 
vv'ould hâve been sufficient to provide that the act should not be con- 
strued to repeal the Chinese Exclusion Laws. It was unnecessary to 
go further and provide that it should not be construed to aUer or 
amend them. The use of thèse additional words indicatcs the intent 
and thought, not only that thèse laws were to continue in full force 
and effect just as they then were, but that there was no addition to 
them thereby made. The word "amend" is sufficient to cover a mère 
addition to those laws. In 3 Enc. L. & P. p. 528, as to the meaning 
of the word "amend," it is said that it "means, in its most com- 
prehensive sensé, to better. It is so defined by ail the leading lex- 
icographers; to make better; to change from bad to better." Now, 
one of the ways of bettering a thing is merely to add something to it, 
leaving it other wise as it is. Amongst the définitions given of the 
word "amend" in 2 C. J. 1316, 1317, is "to change," and in note 50a 
thereto it is said "by adding something," in support of which arc 
cited the cases of Polk County Bd. of Pub. Inst. v. Polk County, 58 
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Fia. 391-394, 50 South. 574; Henderson v. Galveston, 102 Tex. 163, 
169, 114 S. W. 108; Henderson v. Galveston (Tex. Civ. App.) 115 S. 
W. 1198. And amongst the définitions given of the word "amend- 
ment" in that work is "an addition or change within the lines of the 
original instrument as will effect an improvement or better carry put 
the purpose for which it was framed," in suppoi"t of which is cited 
the case of Livermore v. Waite, 102 Cal. 113, 118, 36 Pac. 424, 25 
L. R. A. 312. In the case of Corn. v. Atty. Gen., 13 Pa. Dist. Ct. 
521, it was said : 

"There is a distinction, alttiough pertiaps not always clear, between a supplé- 
ment and an amendment. * * * But in a broad sensé every amendatory 
statute is a supplément, and, at least generally speaking, every supplément Is 
more or less amendatory. Our législative practice, in entitling acts which 
hâve relation to existing législation and supplément or modify it, is not uni- 
form. Some are called 'suppléments,' others 'suppléments to amend,' and others 
still 'acts to amend.' But ail belong to the same gênerai class, and may be 
denomlnated, according to the point of view from which they are considered, 
eitlier suppléments or amendatory. The latter appears to be the generic term 
applied to them in other states, as well as in tîie text-books." 

And in the case of Knights of Maccabees v. Cox, 25 Tex. Civ. App. 
366, 60 S. W. 971, it was said: 

"The object of an amendment Is to add something to or withdraw something 
from that which bas been prevlously pleaded, so as to perfect that which is 
or may be déficient, or correct that which bas been incorrectly stated by the 
party making the amendment." 

But the word "alter" is itself broad enough to cover a mère addi- 
tion. In 3 Enc. L. & P. p. 333, it is defined to mean "to make a thing 
différent from what it was." Now, a thing is made différent from 
what it was when nothing more is donc than to add something to it. 
So in 2 C. J. 1166, one of the définitions given of this word is "to 
add to," in support of which is cited Adams v. Shelby ville, 154 Ind. 
467, 486, 57 N. E. 114, 49 h. R. A. 797, 77 Am. St. Rep. 484; Atty. 
Gen. V. Atty. Gen., 20 Ont. 222, 247. In Adams v. Shelbyville, the 
court said : 

" 'Alter' is to 'make otherwise.' Webster's Int. Dict. • • * From the 
power to alter is necessarily implied the power to add to or dlminish." 

And in Atty. Gen. v. Atty. Gen., Boyd, J., said: 

"But even in rigorous construction 'to alter' would include 'to add.' Altéra- 
tion may be by addition or subtraction." 

By section 43, therefore, it is expressly provided that the act, and 
this includes every other provision in it, shall not be construed to add 
to the Chinese Exclusion Laws. But, if the construction of section 
21 contended for is true, it does add to those laws. As those laws 
stood before the act of February 20, 1907, they provided for a dé- 
portation of Chinese aliens, thereby made excludable, by the Judiciai 
Department of the government, and not otherwise. According to that 
construction there is tliereby added to those laws the provision that 
within the three-year period they may also be deported by the Immi- 
gration Department, so that the department which is charged with 
the enforcement of those laws may, as it sees fit, resort to the Judi- 
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cial Department for déportation or take the matter in its own hands. 
Had Congress passed a spécial act conferring such power on the Im- 
migration Department and doing nothing more, it would hâve been 
proper to entitle the act as an act to amend the Chinese Exclusion 
Laws. That such is the character of the provision in question cannot 
be concealed by including it in an act relating to ail aliens alike, with- 
out regard to their spécifie alienage. So that what we hâve, according 
to the construction of section 21 contended for, is Congress amending 
those laws, by adding thereto another process for deporting Chinese 
laborers, whom they alone make deportable, and at the same time pro- 
viding that what it is doing shall not amend them. This présents us 
with two ideas. One is that the Immigration Department is thereby 
empowered to déport Chinese laborers, and the other that no provi- 
sion of the act adds to the Chinese Exclusion Laws. Thèse two ideas 
are inconsistent. They cannot stand together. One or tlie other must 
give way, and it is the former one which must do this. There is no 
reason why the provision that the act shall not be construed to alter or 
amend the Chinese Exclusion Laws should be rendered of no effect 
in order that some efifect be given to the third clause of section 21. 

The décision of the Suprême Court in the case of United States v. 
Wong You, supra, is not against giving such effect to this provision 
of section 43. In that case a Chinese laborer had entered this country 
from Canada surreptitiously, and not at a proper place of entry, and 
the question was whether he was deportable under the act of Febru- 
ary 20, 1907, by the Immigration Department, notwithstanding he was 
also deportable as a Chinese Laborer under the Chinese Exclusion 
Laws by the Judicial Department. It was held that he was, reversing 
the décision of the Circuit Court of Appeals for the Second Circuit, 
which held to the contrary. The position of the lower court was that 
that was a case for the application of this rule, to wit: 

"A later gênerai statute, which In its most comprehensive sensé would 
Inelude that which is embraced in an earller particular enactment, does not, 
as a gênerai ruie, repeal the latter, but applies ouly to such cases within Its 
gênerai lauguage as are not within the provisions of the particular act." 

And it was thought that this was a — 

"case especially for the application of the rule, because the Immigration Act 
expressly provicies that it shall not be construed as repealing, altering, or 
amending the existing laws relating to the exclusion of Chinese persons." 

The décision of that court was not based on section 43. It merely 
said that that section made the case especially one for the application 
of the rule. 

But that was not a case for the application of the rule referred to, 
because it did not come within it. The later gênerai statute did not 
inelude that which was embraced in the earlier particular enactment. 
The Chinese Exclusion Laws embraced Chinese laborers alone. The 
act of February 20, 1907, did not inelude Chinese laborers as such 
at ail. It included the undesirable aliens designated therein and those 
entering at improper places of entry. Because such an alien might 
also be a Chinese laborer, itcould not be said that the act included 
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Chînese laborers as such. And it was only in case it included them as 
such that it would hâve been true that both covered the same territory. 
The question presented, then, was simply this : Because a Chinese la- 
borer was deportable by the Judicial Department under the Chinese 
Exclusion Laws, on the ground that he was a laborer, was that any 
reason why he should not be also deportable by the Immigration De- 
partment under the act of February 20, 1907, on the ground that his 
présence hère was in violation thereof, in that he came within the list 
of undesirables thereby made, or had entered at an improper place of 
entry, if such were the case; that act exempting no aliens whatever 
from its provisions? In justifying the négative answer which the 
Suprême Court gave to this question, Mr. Justice Holmes said : 

"By the language of the act any allen that enters the country unlawfuUy 
may be summarlly deported by order of the Secretary of Commerce and 
Labor at any time within three years. It seems to us unwarranted to excejjt 
the Chinese from this llabillty because there is an earlier more cumbrous 
proceeding which this partially overlaps. The existence of the earlier laws 
only Indicates the spécial solicitude of the government to limit the entrance 
of Chinese. It is the very reverse of a reason for denying to the government 
a better remedy against them alone of ail the world, now that one bas been 
created in gênerai terms." 

As to the bearing of section 43 on the question he said : 

"To allow the Immigration Act its literal elïect does not repeal, alter, or 
amend the lavFs relatlng to the Chinese, as it Is provided that it shall not, in 
section 43." 

Does it follow, then, from the fact that the act of February 20, 
1907, does not alter or amend the Chinese Exclusion Laws, in that it 
provides for the exclusion and déportation by the Immigration De- 
partment of ail aliens alike, without regard to their spécifie alienage, 
if they corne within the list of undesirables thereby prescribed, or enter 
at an improper place of entry, thus including Chinese aliens and such 
of them as may be laborers, it does not alter or amend them if it pro- 
vides that Chinese laborers, who are excludable and deportable only 
under those laws, shall be deportable within the three-year period by 
the Immigration Department as well as by the Judicial Department? 
I think not, and it seems to me that the question answers îtself. The 
latter provision is a pure addition to, and hence an amendment and 
altération of the Chinese Exclusion Laws. It is nothing else than such 
an addition. It has no other scope. This is not true of the other pro- 
visions of the act of February 20, 1907, which cover ail aliens alike, 
without regard to their spécifie alienage. It would be incorrect to 
entitle an act embracing them "An act to amend the Chinese Exclu- 
sion Laws." Besides, as we hâve seen, before the acts of March 3, 
1903, and February 20, 1907, with their sections 36 and 43, the line 
of législation as to immigration of aliens to which they belong, with 
the exception of the subordinate act of March 3, 1893, from its very 
beginning in the fifth section of the act of March 3, 1875, embraced 
Chinese aliens. Those acts made no change in this particular, save as 
to the provisions of the subordinate act of March 3, 1893, which they 
embraced within them. In including Chinese aliens within their scope. 
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therefore, they made no departure from the line of législation to which 
they belong as it existed previously. And as it so existed it was sepa- 
rate and distinct from the Chinese Exclusion Laws. A continuation 
of this feature, tlien, in those acts, could not properly be viewed as 
having any relation to those laws by way of amendment or altération. 
[4] But what is to be said of the position that, unless the third 
of the three clauses of section 21 describing the aliens covered by it 
is construed to refer to aliens subject to déportation under the Chinese 
Exclusion Laws, it is without effect, and in order to give it efïect it 
should be so construed? It is undoubtedly a rule of statutory con- 
struction that every sentence, clause, and word in a statute should, if 
possible, be given some effect. This rule is based on the idea that it is 
to be assumed that tlie Législature, in using the sentence, clause, or word 
in question, was discriminating and logical. But, in interpreting an- 
other's language to ascertain his thought, it will not do in ail cases 
to act absolutely upon the assumption that in using it he was discrim- 
inating and logical. One too easily falls into error or inconsistency, 
i. e., blunders in expressing himself, for him not to make use, as a 
factor in the work of interprétation, of the possibility that the author 
may hâve expressed himself incorrectly. Want of discrimination and 
logicality is to be found in the législation before us. Mr. Justice Pit- 
ney, as heretofore noted, detected want of clearness therein. Sec- 
tions 20 and 21 are redundant as to the aliens covered by them. 
The three clauses of section 21 are redundant in the same par- 
ticular. Unless the position taken in the case of Botis v. Davis, 
supra, is sound, the two sections were répugnant as thej stood in the 
act of March 3, 1903. Contract laborers were omitted from express 
mention in the list of undesirables set forth in section 2 of the act of 
March 3, 1903, inadvertently, or without realization of the confusion 
their omission would create. That they had been so omitted may hâve 
been tlie source of the third clause of section 21. It may hâve been 
intended thereby to make it so that if there was any other law than the 
act of February 20, 1907, applying to ail aliens alike, without regard 
to their spécifie alienage, and rendering them deportable for other rea- 
sons than thereby provided, such aliens would still be deportable ; and 
this, notwithstanding there was no such other law. But bringing the 
Chinese Exclusion Laws within the scope of the clause does not rid us 
entirely of the trouble. Those laws do not exhaust the clause. It does 
not refer specifically to tliose laws. It refers to "any law of the United 
States." This does not stop at those laws. And what other laws are 
had in mind ? The only other laws which could possibly hâve been had 
in mind were laws subsequently enacted subjecting aliens to déporta- 
tion. And this suggests a meaning to be given to the third clause, 
which exhausts it, makes it apply to ail aliens alike, without regard 
to their spécifie alienage, and thereby brings it into harmony with 
the spirit of the act and its other provisions, and relieves it of any 
inconsistency with section 43. That meaning is any law of the United 
States relating to ail aliens alike, without regard to their spécifie alien- 
age, subsequently enacted. This' gives full effect to the clause and is 
discriminating and logical. The only thing against it is the want of 
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likelihood that any provision would hâve been made to bring future 
laws within the scope of the section, which ordinarily might be left 
to look out for themselves. But it is certainly not inconceivable that 
Kuch was the thought of Congress, and as it is the only reasonable 
position to take there should be no hesitancy in taking it. 

[5] A single observation in support of the view of this case which 
I feel constrained to take remains to be made. That is that by this 
time this much at least must be accepted as true, to wit, that it is by 
no means clear — indeed, it is extremely doubtful — whether Congress 
intended to subject Chinese laborers to déportation by the Immigra- 
tion Department; and, this being so, the doubt should be resolved 
against the existence of such power in that department. The right 
to a judicial hearing is a valuable right. An executive hearing is 
not its équivalent. No one relishes a trial by bis prosecutor. The 
judicial hearing was given in the législation enacted to carry into ex- 
écution the treaty between this country and China, by which Chinese 
laborers were made excludable, and bas been continued in force ever 
since, unless taken away by the act of February 20, 1907. Whilst there 
is nothing in the treaty in the way of Congress providing for the 
déportation of Chinese laborers by the Immigration Department, and 
Congress has absolute power to so provide, the fact that it has so pro- 
vided should not be doubtful, or left to a strained construction of what 
it has said; but Congress should so say in unmistakable terms. I see, 
therefore, no escaping the conclusion that the Immigration Depart- 
ment does not bave the power which it claims. It is to be noted that 
though, if the Immigration Department has the power hère claim.ed, 
it acquired it in 1907, there is no indication that it attempted to use 
it until after the décision in the Wong You Case in 1912. If that dé- 
cision was the cause of the attempt to use it such was the resuit of 
a misinterpretation thereof. 

In so holding I run counter to the trend of fédéral judicial opinion 
on the subject. The contrary position has been taken by Judge Con- 
nor in the case of Ex parte Lam Pui (D. C.) 217 Fed. 456, 460; by 
Judge Rose in the case of Ex parte Wong Yee Toon (D. C.) 227 Fed. 
247; by the Circuit Court of Appeals for the Third Circuit in the 
case of Sibray v. U. S. ex rel. Yee Yok Yee (C. C. A.) 227 Fed. 15; 
by Judge Dooling in the case of Ex parte Chun Woi San, 230 Fed. 538, 
in which he receded from the position he took in the case of Ex parte 
Wong Tuey Hing (D. C.) 213 Fed. 113; and by Judge Clarke in the 
case of Ex parte Woo Shing, 226 Fed. 141, which I understand is now 

pending in the Sixth Circuit Court of Appeals, 250 Fed. 598, C. C. 

A. . In none of thèse cases was the question fuUy developed, as the 

judges seemed to think that it was settled by the décision of the Su- 
prême Court in the Wong You Case, which I bave endeavored to show 
does not cover it. It is because of the fact that I hâve f elt constrained 
to go against this trend of fédéral judicial opinion and of the impor- 
tance of the question involved that I bave gone into so much détail. I 
am much persuaded that the truth of a case is to be found in its détails. 
Of course, in going much into détail, one runs the risk of not seeing 
the wood for the trees. But this dépends entirely upon bis perspec- 

228 F.— 60 
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tive ; î. e., whether he loses himself in the f orest or stands back from 
it. In order to a proper perspective, one's treatment of détails should 
be organic, and not atomistic. He should view 

"The parts, 
As parts, with a feeling of the whole." 

The demurrer is overruled, and the applicant discharged. 



THE KEONPRINZESSIN CECILIE. 

(District Court, D. Massachusetts. February 1, 1916.) 

No. 1069. 

1. SiiippiNG ®=5ll5 — AuTHoBnr and Duties oï Mastek — ^Nondelivebt of 

Shipment. 

On July 28, 1914, a German steamship salled from New York for Brem- 
erhaven, Germany, via Plymouth, England. On the evening of July 31st, 
when about 1,000 miles from Plymouth it changed its course and returned 
to an American port. The master had knowledge of such historical f acts, 
conceded to hâve preceded the outbreak of the Buropean war, as occurred 
before the sailing of the steamer, and of facts thereafter occurring, In- 
dicatlng that bis country was upon the verge of war with Russia, France, 
and England, and just before changing his course reeeived a wireless 
message from the steamship company stating that war had broken out 
and directing him to retui-n to New York, War had not in fact been de- 
clared at that time. Held, that he was justified, and acted with a due 
regard for the safety of his ship, passengers, and cargo, and his déviation 
from the direct course of his voyage was not a breach of the contract 
with a shipper, though It was clalmed that the steamship could hâve 
reached Plymouth, to whlch the shipment was consigned, before war was 
declared. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. §§ 226, 433 ; Dec. 
Dig. ®=»115.] 

2. ShIPPINQ <g=>115 AUTHOEITY AND DuTIES OF MaSTEH — NONDELIVERT OF 

Shipment. 

As the master acted in accordance with the dictâtes of his own pru- 
dence and sagacity, the fact that what he dld was with the approval of 
the shipowners and in concurrence with their views dld not préjudice 
him or the ship. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. §§ 226, 433 ; Dec. 
Dig. <Ê=>115.] 

3. SlIIPPINO ®=3ll5 — AUTHORITY AND DUTIBS OF MASTEB. 

So far as shlppers and passengers are concerned, the master of a ship 
was bound to act upon his own judgruent, to be exercised in good faith 
on their behalf, in determlnlng whether to abandon a voyage because of 
information that war was imminent, and instructions from the shipowners 
would not protect him. 

[Ed. Note.— For other cases, see Shlpplng, Cent. Dig. §§ 226, 433 ; Dec. 
Dig. <s=>115.] 

4. SHIPPIN& ®=115 — Nondblivebt of Shipment — Otithreak op Wab. 

On July 31, 1914, the dlrectors of a German steamship company leam- 
ed that a déclaration of a state of war would be made public at once, and 
later on the same day such déclaration was brought to their knowledge. 
From Information as to a steamshlp's supply of coal, it was cousldered 
necessary to décide that afternoon whether the steamship should be di- 

.^=:5For other cages see same topio & KEY-NUMBKR in aU Key-Numbered Digests & Indexes 
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rected to abandon Its voyage from New York to Bremerhaven, and, though 
war had iiot actually been declared, a wireless message was sent to the 
master, informing him that war had broken eut with England, France, and 
Russia, and directing bim to retum to New York. The message was sent 
in this form upon the idea that a mère statement announcing that a state 
of war had been proclalmed might not convey the full import of the 
actual imminence of war to the captaln. Held that, under the circum- 
stances, the message was not an untruthful one, or one calculated to de- 
ceive, or to cause the captain to take action whlch he ought not to hâve 
taken, and was justified. 

[Ed. Note.— For other cases, see Shipping, Cent Dlg. §§ 226, 433 ; Dec. 
Dig. <3=)115.] 

In Admiralty. Libel by the Guaranty Trust Company of New York 
against the steamship Kronprinzessin Cecihe, claimed by the North 
German Lloyd. Libel dismissed. 

Kirlin, Woolsey & Hickox, of New York City, and Blodgett, Jones, 
Burnham & Bingham, of Boston, Mass., for libelant. 

Choate, Larocque & Mitchell, of New York City, Choate, Hall & 
Stewart, of Boston, Mass., Joseph Larocque and Walter C. Noyés, both 
of New York City, and Joseph D. Bedle, of Jersey City, N. J., for 
claimant. 

HALE, District Judge. In this case, No. 1069, the Guaranty Trust 
Company of New York seeks to recover damages for breach of con- 
tract, by the steamship, in failing to carry a consignment of gold from 
the port of New York to the port of Plymouth, England. The libel al- 
lèges that on July 27, 1914, the steamship was lying in the port of 
New York, bound for Bremerhaven, Germany, by way of Plymouth, 
England; that on that date the libelant delivered to the steamship in 
good order and condition 93 kegs of gold bullion, of the agreed and 
declared value of $4,942,936.64, to be carried to Plymouth, England, 
thence to be forwarded to London, to be there delivered in like good 
order and condition to the order of the libelant, in considération of 
$9,268, prepaid freight; that the steamship delivered to the libelant a 
bill of lading therefor; that, in violation of her contract, the steamship, 
when about 900 miles from Plymouth, abandoned her voyage and put 
back to Bar Harbor, Me., where, on or about August 8, 1914, the libel- 
ant accepted redelivery of the 93 kegs of gold from the steamship, un- 
der an agreement that such redelivery should not constitute a waiver of 
libelant's claim for breach of contract. By reason of such failure of 
the steamship to deliver the gold at Plymouth, the libelant says, it bas 
sufïered damage exceeding the sum of $1,104,467.43. The libel is sub- 
sequently amended, increasing the amount claimed as damages to $1,- 
793,278.22 ; and the libelant says that no part of this sum has been paid. 

The answer admits the receipt of the 93 kegs of gold bullion, and 
allèges that the carriage of the same was undertaken by the claimant 
subject to the conditions and exceptions contained in the bill of lading, 
which is made a part of the answer, subject also to the possibility of 
the ship being prevented from concluding her voyage and being forced 
to put back into a port of refuge, in case of outbreak, or threatened 
outbreak, of the European war. It admits that the steamship turned 
back on her course, and says that at the time of turning back she was 
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about 1,070 miles froni Plymouth. It allèges that the décision of the 
master to return to a port in the United States was based upon crédi- 
ble information received by him from the North German LÎoyd office 
at Bremen by wireless message that war had broken ont, involving 
Germany and Russia, France, and England, and that this message, con- 
sidered in conjunction with the information with respect to the Euro- 
pean crisis received by him prier to sailing, furnished reasonable 
ground for him to apprehend that the steamship and cargo would be 
captured if she continued on her voyage, and required him, in the ex- 
ercise of Sound judgment and discrétion, to put back to a port of ref- 
uge; that, though war had not actually broken out at the time of the 
receipt of this wireless message, stiU the master, in anticipation of an 
outbreak of hostilities, and the conséquent danger of arrest of the 
members of his crew, the arrest or probable détention and discomfort 
of his passengers, and the capture of his ship and cargo, was fuUy 
justified in adopting the course which he did adopt. 

The answer dénies that the steamship violated any contract, or any 
other duty. It admits that, on or about August 8, 1914, the libelant 
accepted redelivery of the gold; it allèges that such redelivery was at 
the libelant's spécial request; it dénies that by reason of the alleged 
failure of the steamship to deliver the gold at Plymouth tlie libelant 
bas suffered any damage. 

As a second défense, the answer détails the facts in connection with 
the attachment of the gold, the incidents of the voyage, and the dan- 
ger of capture, had the ship proceeded on her voyage. It allèges that 
the action of the captain in directing the return of the steamship to the 
United States was in concurrence with instructions from her owners; 
that such instructions and the action following them were fully justi- 
fied by the circumstances, and were the exercise of a right given by 
the laws of the United States, as well as by the German Maritime 
Code. The answer further allèges that the course followed by the 
captain was successful; that his return to a port of refuge, and the 
dehvery of the specie to the parties entitled to it, were accomplished 
without the ijipture or détention of a single passenger or member of 
the crew, and without loss or damage to any of the sp/ecie, or to any 
other part of the cargo. 

As a third défense, the answer asserts an exception in the bill of 
lading against liability for the loss or damage "occasioned by arrest 
and restraint of princes, rulers, or people." 

As a fourth défense, the answer allèges a provision in a bill of lad- 
ing whereby neither the ship nor carrier should in any case be respoûsi- 
ble for a value greater than that declared by the shippers in the margin. 
It sets out the value of the shipment as already stated; that ail the 
gold representing the shipment, and the value thereof, was redelivered 
by the claimant to the libelant at Bar Harbor; that upon such rede- 
livery ail responsibility of the claimant, and of the ship, came to an 
end. 

As a fifth défense, the answer allèges that it was agreed that time 
should not be of the essence of the contract; that the bill of lading 
expressly providing that the steamer should hâve "liberty to call at 
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ïntermediate ports, or any port or ports in or out of the customary 
route in any order, to receive and discharge coal, cargo, passengers, 
and for any other purposes" ; that it was also agreed that the steamer 
should hâve liberty to put into a port of refuge ; and that neither the 
steamer nor carrier should be liable for "loss or damage by prolonga- 
tion of the voyage." 

Certain f acts are stipulated with clearness and brevity : The libelant 
is a corporation organized under the laws of the state of New York, 
having its ofifice in New York and a branch office in London. The 
claimant, North German Lloyd, is a corporation organized under the 
laws of Bremen, existing under said laws, and the laws of the Ger- 
man Empire, and is tlie owner of the Kronprinzessin Cecilie. The 
steamship was built in 1907 at a cost of about $4,500,000. On July 27, 
1914, the libelant shipped on board the steamer 93 kegs, containing 
gold bars owned by the shipper, of the value, at the time and place, 
as set forth in the libel. By the terms of the contract the gold was 
to be carried by the steamer from New York to Plymouth, England, 
thence to be forwarded at the steamer's expense, but at the owner's 
risk, to London, unto the Guaranty Trust Company of New York, or 
its assigns, subject to the provisions and exceptions of the bill of lad- 
ing, which I need not recite in fuU, but to which I may make further 
référence. This bill of lading was delivered to, and accepted by, the 
libelant as the contract of carriage, covering the shipment. The steam- 
er was fully manned, outfitted, and equipped, and sailed on the voyage 
from New York on July 28, 1914, about 1 o'clock in the morning. 
She continued on the voyage until the night of July 31st at about 
9 minutes past 10 o'clock in the evening, ship's time, when she turned 
back towards New York. At the time of turning back, the steamer 
was in the position of 46 degrees and 46 minutes north latitude, and 
30 degrees 21 minutes west longitude from Greenwich, a distance of 
about 1,070 nautical miles from Plymouth. Just before turning back, 
about 10 o'clock in the evening, a wireless message was received on 
board of the steamer from the directors of the North German Lloyd 
at Bremerhaven, in private code. The translation of the message 
reads as follows: 

"War bas broken out wlth England, France and Bussia. Retum to New 
York." 

It was signed by the managing directors of the North German 
Lloyd. This wireless message was sent out by the managing directors 
of the claimant company, after the publication of the decree of threat- 
ened danger of war, after having been informed of the intention of 
the government to dispatch on that day the notes to Russia and France 
which are referred to in the German White Paper, after a gênerai 
warning by the admiralty to the German merchant marine, and after 
the directors had received reliable information that a déclaration of 
a State of war had been perfected and would shortly be proclainied. 

After turning back, the steamer proceeded in a westerly direction 
towards the United States, and put into Bar Harbor, Me., on August 
4, 1914, where she dropped anchor about 4 o'clock in the morning. 
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By arrangement between the parties and the Navy Department of tlie 
United States, the steamer was afterwards moved to Boston Harbor, 
where she now lies. On August 8, 1914, the claimant redelivered to 
the hbelant, at Bar Harbor, Me., the 93 kegs of gold bars, being ail 
the gold which the claimant had received from the libelant for car- 
riage to England. On November 17, 1914, the claimant, without ad- 
mitting liability, refunded to the libelant $1,544.67, being the propor- 
tion of the prepaid freight covering the inland transportation of the 
libelant's gold from Plymouth to London; the acceptance of this re- 
fund by the libelant being without préjudice to its claim against the 
steamship and her owners for their alleged failure to deliver the gold 
in accordance with the terms of tlie contract. 

Certain historical facts are agreed upon, as part of the proofs. 
Those stipulated as having happened before the ship sailed from New 
York are as follows : On June 23, 1914, Archduke Francis Ferdinand, 
of Austria, and his wife, the Duchess of Hohenberg, were assassinated 
at Sarajevo, the capital of Bosnia. On July 23d Austria sent an ulti- 
matum to Servia, the terms of which appear in the German White 
Paper and the British White Paper. On July 24th Russia urged that 
Austria abandon the time limit of her ultimatum — 

"in order to prevent conséquences equally Incalculable and fatal to ail the 
Powers which might resuit from the course of action foUowed by the Austro- 
Hungarian govemment." 

The Russian government informed the other Powers that, if the 
Austro-Hungarian government should make war on Servia, Ri:ssia 
could not allow the conflict to be settled between those two countries 
alone. The French ambassador at St. Petersburg gave the English 
ambassador at St. Petersburg to understand — 

"that France would fulflU ail the obligations entailed by her alliance with 
Russia, if necessity arose, besides supporting Kussia strongly in ail diplomatie 
negotia tiens." 

The German government emphasized to other Powers its opinion 
that there is only question of a matter to be settled exclusively between 
Austria-Hungary and Servia, and that other Powers ought to reserve 
it to those two, because interférence of another Power, owing to dif- 
férent treaty obligations, would be followed by incalculable consé- 
quences. On July 25th Austria declined the Russian request for ex- 
tension of time Hmit in ultimatum to Servia. Servia replied to the 
Austrian ultimatum at 6 p. m. The terms of tlie reply are shown in 
German and British White Papers. Austria advised Servia and the 
other Powers that she considered Servia's reply unsatisfactory. The 
Austrian minister left Belgrade at 6:30 p. m. The Servian govern- 
ment moved from Belgrade to Nish the same evening. Germany con- 
fined her Alsace-Lorraine garrisons to barracks, and placed the frontier 
Works of Alsace-Lorraine in a complète state of défense. The pop- 
ulace in Berlin made démonstrations in f avor of war ; Servia ordered 
mobilization ; Russia began to take military précautions ; martial law 
was proclaimed in Austria. On July 26th Austria severed diplomatie 
relations with Servia, and sent passports to the Servian minister. 
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Austrian mobilization against Servia vvas decreed. Austria advised 
Russia that she sought no territory of Servia, and did not intend to 
impair tlie sovereignty of that country, but that, aside from that, she 
was prepared to go to the "furthest extrêmes" to obtain satisfaction 
of her demands. The Austrian ambassador at Washington instructed 
consuls in the United States to tell reservists to prépare to return 
home for service. The Servian army began mobilization. There was 
a panic in Belgrade as the people fled from the city. American tour- 
ists left Carlsbad and other resorts. Belgium increased her army to 
enforce neutrality. The German fleet was concentrated in the home 
waters. Germany indicated to her railroads the measures preparatory 
for concentration. Germany urged the other Powers not to interfère 
with Austro-Hungarian plans to discipline Servia. The German am- 
bassador at St. Petersburg was directed to make the f ollowing déclara- 
tion to the Russian government : 

"Preparatory military measures by Kussia will force us to counter measures 
which must consist in mobilizing the army. But mobilization means war. As 
we know the obligations of France towards Russia, thls mobilization would be 
directed against both Russia and France. We cannot assume that Russia de- 
sires to unchain such a European war. Sinee Austria-Hungary will not touch 
the existence of the Servian kingdom, we are of the opinion that Russia can 
afford to assume an attitude of waiting. We can ail the more support the 
désire of Russia to protect the integrity of Servia, as Austria-Hungary does not 
intend to question the latter. It will be easy in the further development of 
the atïair to find a basis for an understanding." 

The Russian Secretary of War gave the German military attaché his 
word of honor that no order to mobilize had been issued, merely prép- 
arations were being made, but not a horse mustered, nor reserves 
called in. If Austria-Hungary crossed the Servian frontier, such 
military districts as are directed toward Austria, namely Kiev, Odessa, 
Moscow, Kazan, would be mobilized; under no circumstances those 
on the German frontier, namely, St. Petersburg, Vilna, Warsaw. He 
added that peace with Germany was desired very much. The mili- 
tary attaché told the Secretary that Germany appreciated Russia's 
friendly intentions, but considered mobilization, even against Austria, 
as very menacing. Sir Edward Grey proposed to the Powers a con- 
férence in London between himself and the ambassadors of Germany, 
France, and Italy for the purpose of discovering an issue that would 
prevent complications. If agreed to, the représentatives of thèse Pow- 
ers were to request authorities at Belgrade, Vienna, and St. Petersburg 
to suspend active military opérations pending results of conférence. 
Russia asked Austria to take back her ultimatum, and modify its f orm, 
and, if this were done, oflfered to guarantee the resuit. Russia in- 
formed Italy that the Austrian-Servian conflict could not be localized. 
Austria notified the Powers that the refusai of Servia to accept the 
Austrian demands in full, without réservations, would compel Aus- 
tria to force Servia by the most drastic measures to a complète sub- 
mission. Russia announced that she could not be asked to allow Servia 
to be crushed. The German fleet in Norway put to sea, and Austria 
ordered partial military and naval mobilization. On July 27th, Ger- 
many completed réquisitions, and placed her covering troops in posi- 
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tion in Alsace-Lorraine. Russia notified Austria that, if war broke 
out between Austria and Servia, Russia would not give way. The 
Vienna and Budapest bourses closed. A skirmish occurred on the 
Danube between Austrian and Servian forces. England stated to 
Germany that, if Austria, notwithstanding the terms of the Servian 
reply, should invade Servia, she would prove she wished to crush a 
small state. This would raise a European question, and a war would 
ensue in which ail the Powers would take part. France, Italy, and 
Russia agreed to Sir Edward Grey's proposai of the 26th for a con- 
férence of ambassadors in London. State of war declared in Russian 
province of Kovno. Belgian army was mobilized. Shots were fired 
by 3) Cossack patrol on a German patrol at the Russian frontier. The 
Fourteenth corps of the French army discontinued maneuvers, and 
returned to its garrison. Information to this effect was received in 
Berlin. Germany refused Sir Edward Grey's proposai for a confér- 
ence of ambassadors at London. The Czar informed the crown 
prince of Servia, if ail efforts for peace failed, Russia would not dis- 
interest herself in the fate of Servia. Russia proposed to Austria that 
desired modifications in latter's demands on Servia be the subject of 
direct conversations between St. Petersburg and Vienna. 

The proofs show that a newspaper called the Océan Gazette was 
printed on the steamship, and that on July 29th a copy of the paper 
contained a wireless dispatch from London announcing that : 

"A formai déclaration of war was made by Austria on Servia to-day and 
active hostlllties between the two countries hâve already beguu. Two Servian 
steamers were tq-day attacked on the Danube, the Servian colors hauled down, 
and the Austrian colors holsted. 

"Germany bas decllned the proposai of Sir Edward Grey for a conférence of 
ambassadors of the Powers in London; Austria also formally decllned the 
proposais. Orders for the German fleet to concentrate in home waters hâve 
been issued, and the Brltish first and second battle squadrons are in readiness 
for service. 

"A dispatch from Berlin says a Russian force bas occupied positions near 
the frontier of Russian Poland and that a squadron of German cavalry bas 
also advanced to the frontier. 

"Emperor Franz Josef bas granted complète amnesty to ail Austro-Hungari- 
an subjeets who bave deserted from the army or who emigrated to other 
lands to avoid milltary duty." 

The text of Austria's déclaration of war was also printed. On July 
31st, tlie Océan Gazette published another wireless dispatch from 
London : 

"Germany sent an ultimatum to Russia, demanding an explanation for the 
latter's mobilizatlon. The answer is to be given witbiu the next 24 hours. 

"Fightlng between Austrian and Servian forces is reported to-day at several 
points and the invading forces are meeting with stout résistance. Dis- 
patches received at the Servian légation in London say that the Austrians were 
repulsed, while trying to cross the Danube 20 miles east of Belgrade and at 
Losnitza, west of Belgrade. 

"The southem column of Austrians in Bosnia is reported to be watching the 
Monténégrin troops. In a severe battle at Fotcha, in Bosnia, the Austrians 
defeated the Servians with several hundred kllled on each side. 

"The gravity of the international situation is recognized in ail European 
capitals. 
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"Russla proceeded with her mobilization of a large number of troops, while 
the French défensive forces took extensîve précautions. 

"Business was practically suspended on the London Stock Exchange to-day, 
pendlng the serious war situation. Dealers refused to make priées. The con- 
sols reached a record low price of 69%, the lowest in a fentury. Seven fail- 
ures were reported to-day. St. Petersburg, Vienna, Budapest, and Brussels 
Exchanges also remained closed ; two failures were announced on Glasgow 
Exchanges. 

• •••••«•«* 

"The Shinbum, a semiofflclal newspaper of Japan, déclares to-day that, If 
England is attacked, Japan wlU give assistance to the British arms. 

"Washinffton. Administration oiEclals are awaitlng additional developments 
In Buropean polltics. If other nations than Austria and Servla are drawn 
into the conflict, probably a proclamation of neutrality covering the entire 
situation will be determlned upon by the State Department." 

Captain Polack, the master of the steamship, testified that he had 
f ollowed the sea since 1875 ; he had been in the North German Lloyd 
service since 1886; he had been a master since 1900, and in command 
of this steamship since May, 1913. When he took command of the 
ship, he was given a sealed package, and was instructed to open the 
package at any time in the future in case he received a message, signed 
"Siegfried" and relating to some disease. On July 31st, at 10 o'clock 
in the evening, ship's time (11 :45 Greenwich time), a wireless message 
was brought to him on the bridge by the chief officer. The message 
was in German, and it related that somebody had fallen sick; it was 
signed "Siegfried." Upon opening the sealed package, he found a 
code which enabled him to translate the wireless message as follows: 

"War has broken out wlth England, France, and Russla. Return to New 
York." (It is in évidence that the translation from the German of the last 
clause is more literally "Tum Jjock to New York.") 

The name Siegfried meant "the board of directors of the North 
German Lloyd." After he had opened and read the message, the 
captain testifies, he immediately gave orders to turn the ship around 
toward the west ; he had kept in touch with the situation before sail- 
ing, and knew in a gênerai way how critically events had been de- 
veloping ; and, while on the water, he had f elt anxiety as to receiving 
some message informing him of présent conditions. He had discussed 
the matter with his chief officer the night of July 30th, and was very 
anxious to "get news from home about the political situation, and 
about this war," and had asked other ships about war news, so that, 
when he received the message, he assumed that the home office was 
fairly well informed as to the situation. He was then asked what 
appealed to his judgment upon receipt of the message as to the best 
course to pursue. He answered: 

"Well, after receiving that message which read, 'War has broken out with 
England, France, and Russla,' there wasi only one way to do, to go back to 
the United States, to the west — not to run Into any danger." 

[1-3] 1. Was the master of the steamship justified in turning the 
ship about, deviating from his direct course, and proceeding westward ? 

The libelant allèges that he was not justified; that, in fact, he 
îxercised no discrétion about the matter, and acted merely under cr- 
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ders from hîs managing directors ; and that, under the maritime law, 
and under his contract, the conduct of the master and of the ship was 
unjustifiable. The answer raises the sharp contention that: 

"The retnrn of the Kronprinzessin Cecllle to a port of the United States 
was net only a justifiable précaution, but was based upon reasonable ground 
for appréhension of capture, and was the performance of an obvlous duty 
which the master owed to hls owners, to the passengers and crew and to the 
cargo owners, and was a measure adopted by him in good faith. In the exer- 
cise of his best judgment and discrétion, for the beneiit of ail concerned." 

I hâve already stated the facts which may fairly be held to be with- 
in the knowledge of the ship, and of the master, at the time of turning 
back on July 31st, at 10 o'clock in the evening. The master has tes- 
tified that he kept in touch with the situation of affairs up to the time 
of sailing, and that on the voyage he had, from time to time, re- 
ceived information by vvay of the Sayville wireless station in regard 
to the progress of events ; that this information was published in the 
Océan Gazette; that he was awaiting information from the owners by 
wireless; and that, when he received his message on the evening of 
July 31st, he acted, not only in accordance with his instructions, but 
in accordance with the dictâtes of his own best judgment, which was 
to go back to the United States, "and not to run into any danger." 

In The Styria, .186 U. S. 1, 19, 20, 22 Sup. Ct. 731, 738 [46 L. Ed. 
1027] , thèse facts were disclosed : 

"The Styria, an Austrlan steamship sailing from Trieste by way of Sleilian 
ports to New York, took on board at Port Empedocle, Sicily, a quantlty of 
sulphur for New York. Before sailing the master learned that war had 
broken out between Spain and the United States, and as sulphur was an article 
contraband of war he had the sulphur ail unloaded and warehoused at Port 
Empedocle before sailing. The court holds that the master of the Styria was 
justifled in relanding and warehousing the contraband portion of the cargo, 
and that in so doing he had reasonable regard for the interests of both ship 
and cargo." 

Speaking for the Suprême Court, Mr. Justice Shiras referred to 
the fact that a suggestion had been made lay the District Court, and 
rCpeated in argument by the Hbelants, to the effect that the master was 
guided in his action in discharging the contraband cargo by a tele- 
gram from agents in London, "rather than by his own judgment on ail 
the circumstances known to him at the time." In disposing of this 
contention, the learned Justice said : 

"Without transcrlblng ail of the master's testimony, but having read and 
weighed it, we are of the opinion that it clearly shows that, while he carried 
out the instructions of the agents, his judgment, on the facts confronting him. 
was that it was not safe for him to proceed with a contraband cargo, nor 
proper to wait indeflnitely for the uncertain results pending negotiatlons 
between Italy and Spain. His conduct, as we hâve already said, had due 
regard to the interests of ail concerned in the ship and in the cargo, both that 
which was contraband and that which was not so. So far as the shipowners 
were concerned, he had the approval of the managing agents ; so far as the 
shippers and consignées were concerned, he acted upon hls own judgment, 
exercised, apparently in good faith, on their behalf. ^* * * Without pro- 
tracting the discussion, we are of tlie opinion that the "master was justified in 
landing and storing the cargo that had become contraband by reason of the 
outbreak of the war between Spain and the United States, and by the Spanish 
proclamation of Aprll 23d ; that, having acted reasonably, with due regard to 
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the Interest of ail concerned in so doing, it was not made his duty, by the 
facts brought to his notice, to resbip t±ie sulphur on the Styrla and furthei 
delay bis voyage." 

In Nobel's Explosives Co. v. Jenkins (1896) L. R. 2 Q. B. Div. 326, 
the case showed that a gênerai cargo ship sailed from London to 
Yokohama with a cargo of dynamite, which was contraband of war. 
On arriving at Hongkong the master landed the cargo, after cabling 
for instruction from the owners of the vessel, for the reason that war 
had been declared on that day between China and Japan. It was held 
in the Queen's Bench Division that the probability of capture of the 
cargo steamer on the 1,000 miles of sea between Hongkong and Yoko- 
hama justified the shipper in refusing to carry the cargo beyond 
Hongkong. In giving the judgment of the court, Matthew, J., ob- 
served : 

"Apart from tbe terms of tbe bill of lading, It seems to me that the conduct 
of the captain would be justified by référence to the duty Imposed upon 
him to take reasonable care of the goods intrusted to him. Whether he bas 
discharged that duty must dépend on the circumstances of each case, and 
hère, if the goods bad been carried forward, there was every reason to believe 
that the ship would be detained and the goods of tbe plaintifC confiscated. 
In the words of Willes, J., in Notara v. Henderson, L. R. 7 Q. B. 225, at 
page 234, 'a fair allowance ought to be made for the dlfficulty in which the 
master may be involved.' * * * It was said tbat the master was not an 
agent for the sbippers, beeause they had protested against the discbarge of 
the goods. But, even if this information had reacbed tbe captain, it would 
not hâve divested him of his original authority and discrétion as agent la any 
emergeney for the owners of the ship and tbe other owners of the cargo." 

This case was cited and f ollowed in The Styria, where, after quoting 
a considérable part of the opinion, Mr. Justice Shiras said : 

"Tbe master consulted tbe owners of the ship before he acted, but also 
acted in référence to tbe duty imposed upon bim to take reasonable care of 
the goods intrusted to him. The master, in either case, would bave acted 
imprudently if be bad not secured tbe approval of the sbipowners, if it were 
possible to get it before tbe emergeney was over ; and ail tbat can be said is 
that there was a concurrence of judgment between the ship agents and the 
master as to vvhat was tbe proper course to pursue." 

In The Teutonia, L. R. 4 P. C. 171, the case disclosed thèse facts: 

A suit was brougbt in the admiralty by a Liverpool firm against a Prussian 
brlg whose owner, master, and crew were ail Prussians, for breacb of a 
charter party entered into by the master and a branch of the Liverpool flrm 
at Valparaiso, by which the master agreed to carry a full cargo of bags of 
nitrate of soda from Pisagua, South America, to Cork, Cowes, or Falmouth, 
as he might elect, and thence to such port as tbe Liverpool firm might order 
between Havre and Hamburg and there deliver tbe cargo. 

The bill of lading contained an exception against the act of God, the 
queen's enemies, fire, and ail and every other dangers and accidents of seas, 
ri vers, and navigation of wbatever nature and klnd soever ; but the décision 
of the case was not based on tbis exception. 

TTie ship with ber cargo arrived at Falmouth on July 10, 1870, and while 
there the master heard rumors that war was probable between France and 
Prussia. 

On July llth, the master received orders to proceed to the port of Dunkirk 
and there deliver the cargo, and at once set sail for Dunkirk, and arrived 
at a distance of about 14 miles ofE that port at 12 o'clock at night on July 
16tb, which was Saturday. 
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After lying to for about two hours, a pllot came on board, and the master 
asked hlm about tbe war as to whlch be had beard rumors at Falmoutb. 
ïbe pilot told hlm that war had been declared two days before. He tben 
asked tbe pilot wbere he could bring blm in safety, and tbe pilot offered to 
take him to Flushing, or the Downs, or wberever he liked. 

The master thought it prudent to proceed to the Downs, and he anchored 
off thei'e on Sunday morning, the 17th. He could get no advice or Information 
on that day ; and on Monday, the 18th, he went ashore at Deal, and was told 
by the German consul that war had broken out between France and Prussla. 
He then telegraphed to the owner, who was his father, and received au 
answer on Tuesday, the l&th, forbidding him to go to Dunkirk, and, on the 
same day, took hls vessel into Dover, the nearest and safest port. 

On July 19th the French déclaration of war was delivered to the Prussian 
government at Berlin, which was known the same day by telegraph In Bngland. 

The Privy Council held that the master, when he was informed on his- 
arrivai off Dunkirk by the pilot, although incorrectly, that war had been 
actually declared two days before, was entitled to pause and to take a reason- 
able time to make further inquiries, and that he did not exceed the limits 
of a reasonable time in making Inquiries. 

In giving the judgment of the Privy Council, Lord Justice Mellish 
observed : 

"If the master had entered Dunkirk, and It had tumed ont that v?ar had 
been prevlously declared, he would hâve entered it with notice that he was 
enterlng an enemy's port, and thls would bave obvlously exposed his ship 
to condemnation, and might bave exposed himself to severe penalties when 
he returned to his own country. It seems obvious that, If a master receives 
crédible information that, if he continues in the direct course of his voyage, 
bis ship will be exposed to some imminent péril, as, for instance, that there 
are pirates in his course, or icebergs, or other dangers of navigation, he must 
be justifled in pausing and deviating from the direct course, and taking any 
step which a prudent man would take for the purpose of avoiding the danger. 
And their Lordships agrée, if authority was wanting, that the case of Pôle v. 
Cetcovich, 9 C. B. (N. S.) 430, is an authority in point." 

See The San Roman, L. R. 5 P. C. 301 ; Embiricos v. Reid & Co., 
L. R. 3 K. B. 45 ; The Heinrich, L. R. 3 A. & E. 424; The Wilhelm 
Schmidt, 25 L. T. N. S. 34. 

In the case at bar, Captain Polack, the master of the steamship, 
was examined before me at length, and was subjected to a very able 
and critical cross-examination. He impressed me as being a truthful 
man and a faithful, trustworthy shipmaster. He showed a clear ap- 
préciation of the trust imposed in him. The proofs lead me to the 
conclusion that, on the evening of July 31, 1914, as he stood upon the 
bridge of his ship, he had knowledge of the events, just referred to 
in détail, up to the time of the sailing of the ship from New York ; 
that he had knowledge, also, of the important events which had hap- 
pened after the ship left New York, and which were published in the 
newspaper printed on the steamship. He knew that Austria had de- 
clared war on Servia, and had commenced active hostilities ; that Ger- 
many and Austria had declined the English proposai for a conférence 
of the Powers in London. The facts within his knowledge tended to 
the conclusion that his country was upon the very edge of war with 
Russia, France, and England. In addition to this knowledge, he now 
receives information from the owners of the ship that war has broken 
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out between Germany, England, France, and Russia. He is within 
1,070 miles of Plymouth, England. If he proceeds much further, there 
will not be sufficient coal left in his bunkers to return to the United 
States. 

It is true, then, in the case at bar, as it was in the case of The Teu- 
tonia, that the shipmaster had received crédible information that, if 
he continued in the direct course of his voyage, his ship would be ex- 
poscd to an imminent péril. Upon the information which Captain 
Polack received, and the facts within his knowledge, he acted, I think, 
with a reasonable appréhension of impending danger. He was justi- 
fied in deviating from his direct course eastward ; and in doing this he 
was acting with a due regard for the safety of his ship, his passengers, 
and his cargo. In the light of what he knew, his clear duty was to 
turn about at the time he did. He was also instructed by the owners 
of the ship to turn about; and, if the case were one arising between 
him and the shipowners, those instructions might well be held, within 
certain limitations, to be conclusive. But, as between the parties to 
this controversy, those instructions were not décisive. They would not 
protect him if harm came to those who had intrusted their lives and 
property to his care and iîdelity. They should not préjudice him now, 
in thèse proceedings. The message received by the captain did not 
consist of instructions alone ; it contained a statement of an important 
fact. It is clear that the shipowners thought it necessary to give facts 
for their captain's guidance, as well as to give him instructions. By 
giving him such facts, they showed that they still relied upon his dis- 
crétion; they recognized that he was captain of their steamship, and 
they did not expect a slavish following of arbitrary orders. But, what- 
ever the communications between the master and the shipowners, the 
passengers and the shippers were not concluded by thèse communica- 
tions. This libelant had the right, and is now seeking to enforce the 
right, to look to the ship and to its master. The master's instructions 
did not add anything to his duty in référence to the care of the ship, 
passengers, and cargo ; they did not subtract anything from that duty. 
In an emergency, he must act for the protection of ail interests com- 
mitted to his care. Captain Polack was situated in this respect much 
as was the captain of the Styria. In what he did he had the approval 
of the shipowners ; he acted in concurrence with their views. So far 
as the shippers and passengers were concerned, he was under the duty 
to act upon his own judgment, to be exercised in good faith on their 
behalf . In The Styria, Mr. Justice Shiras clearly defined the duties of 
the master of a ship at sea : 

"The master of a ship is the person who Is Intrusted with the care and 
management of It, and the great trust reposed in him by the owners, and the 
great authority which the law has vested in him, require on his part and for 
his own sake, no less than for the interests of his empîoyers, the utmost fldelity 
and attention. Abbott on Shipping (7th Am. Ed.) 167. • • * 'AU will 
agrée that the master must act in good faith and exercise his best discrétion 
for the benefit of ail concerned.' New England Insurance Company v. The 
Sarah Ann, 13 Pet 400 [10 L. Ed. 213] ; The AmeUa, 6 WalL 27 [18 L. Ed. 
806]." 
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In the Ancient Laws of the Sea it was said : 

"When voyages are undertaken, the master is put in by the owners, and 
they ought to make good the master's fact and deed; and therefore as the 
whole caré and charge of shlp and goods are coœmitted to the master, it is 
the prudence of the owners to be careful who they wlU admit commander of 
their ship." 

It is argued by the learned proctors for the libelant that, in the prog- 
ress of thèse later years, shipowners are able to communicate with 
their ships by wireless, and to control them ; that, for this reason, there 
is a tendency in the courts to limit the great power of a master of a 
ship at sea. There was much interesting discussion touching this mat- 
ter at the hearing of the cause. It is urged in behalf of the hbelant 
that a shipmaster in command of a vessel operating as a common car- 
rier, in the absence of immédiate and compelHng necessity, has no au- 
thority or discrétion to vary the shipowner's contract of carriage, or 
to départ from his voyage. The JuHa Blake, 107 U. S. 418, 2 Sup. 
Ct. 692, 27 L. Ed. 595, is brought to my attention as a leading author- 
ity. That case arose upon a suit by the holder of a bottomry bond 
against the ship, her cargo and freight. The Juha Blake had been 
damaged by stress of weather, and forced to put into St. Thomas for 
repairs, where her cargo was unloaded. It would hâve been possible 
to forward the cargo at reasonable expense by some other vessel to 
New York ; instead of forwarding the cargo, the master hypothecated 
it and the freight, upon bottomry bond, to the Bank of St. Thomas; 
he did this without communicating with the cargo owners. Upon the 
arrivai of the ship at New York, the bond was not paid. The Suprême 
Court held that the master of a ship cannot sell nor hypothecate the 
cargo, except in case of urgent necessity ; that in the case of the Julia 
Blake, no such necessity appeared; and the cargo owners were not 
liable. In speaking for the court, Mr. Chief Justice Waite observed : 
"He [the master] acts for the owner of the cargo because there Is a 
necessity for some one to do so, and, like every agent whose authority arises 
by implication of law, he can only do what the owner. If présent, ought to do. 
Necessity develops hls authority and Umits his powers. What he does must 
be directly or indirectly for the benefit of the cargo, considering the situation 
In whleh he has been placed by the acceptance of the voyage. * * * 'But 
at ail events the necessity must be such as to connect the act with the success 
of the voyage, and not for the exclusive interests of the sbipowner.' * * * 
'Ail will agrée that the master must act In good faith, exercise his best dis- 
crétion for the benefit of ail concerned, and that it can only be done upon the 
compulsion of necessity, to be determlned in each case by an actual and im- 
pending péril to which the vessel is exposed.' " 

Further in his opinion, after considering the circumstances of the 
case, the Chief Justice said: 

"It must hâve been easy to see that to repair the vessel at the risk of the 
owner of the cargo would be to place his Interests in jeopardy, without any 
urgent necessity on his account. No master who 'held the balance evenly 
between his two principals' eould hâve belleved himself justifled, under the 
circumstances, in hypothecatlng the cargo for any such purpose, without notice 
to the owner." 

So far as it goes, I think, the case of The Julia Blake states the 
law in substantial accordance with the law of The Styria, and of the 
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other cases to which I hâve called attention. In The Julia Blake, the 
court was not dealing with the case of a master in an unexpected 
emergency; and the court found that the circumstances of that case 
did not justify the master in hypothecating the cargo. The case does 
not take away from the captain his power to act under a reasonable 
discrétion, or his power to exercise his judgment in case of emergency 
for the protection of ail the interests committed to him. My atten- 
tion is especially called, also, to the case of Brauer v. Compania 
Navigacion La Flécha (D. C.) 57 Fed. 403, where Judge Addison Brown 
held that the master was not justified in making a jettison in the ab- 
sence of any compelling necessity, and upon mère appréhension of 
danger. Hère, again, the court found that the circumstances did not 
warrant the act of the master, where he had sacrificed a deckload of 
cattle in bad weather without présent necessity, solely from appréhen- 
sion of further storms, and when there was "no reasonable or apparent 
necessity for this sacrifice." The case was afiirmed by the Suprême 
Court. 168 U. S. 104, 18 Sup. Ct. 12, 42 L. Ed. 398. Other important 
and interesting cases hâve been brought to my attention, among others 
Codwise v. Hadter, 1 Gaines, 526, and The Roebu-ck, 2 Asp. Mar. 
Law Cas. N. S. 387. Many cases to the same point are cited. An- 
other class of cases is urged upon my considération where the courts 
hâve held that mère fear of war does not justify a breach of a mar- 
itime contract. Among thèse cases are Atkinson v. Ritchie, 10 East, 
530; Forster v. Christie, 11 East, 205; Richardson v. Maine Ins. Ce, 
6 Mass. 102, 4 Am. Dec. 92 ; King v. Delaware Ins. Co., 6 Cranch, 
71, 3 L. Ed. 155. In the case last cited, the Suprême Court adverted 
to the danger of holding that false intelligence, received on a voyage, 
might justify a captain in acting as if that intelligence were true. Up- 
on a careful considération of ail the cases brought to my attention 
touching the subject, I am persuaded that the law is nowhere better 
declared than in the cases of The Styria, The Teutonia, and NobeFs 
Explosives Co. v. Jenkins. Thèse cases state the rule clearly, I think, 
that, apart from the terms of any maritime contract of carriage, a 
shipmaster at sea is under a plain duty to take care of ail interests in- 
trusted to him; he is justified in deviating from his direct course, 
when in reasonable appréhension of imminent péril; and the courts 
are to apply the test whetlier, in any case, and under any emergency, 
the master has discharged his duty, under ail the circumstances of 
each case. Upon this subject other courts hâve quoted the words of 
Willes, J., in Notara v. Henderson, cited by Matthew, J., in the case 
of The Nobel's Explosives Co. v. Jenkins : 

"A fair allowance ought to be made for the difflcultles In which a master 
may be involved. • * • The place, the season, the opportunlty, and 
means at hand, the interests of other persons concerned in the adventure, and 
whom it might be unfair to delay for the sake of the cargo in péril, in short, 
ail circumstances affectlng risk, trouble, delay, and inconvenience, must be 
taken into account." 

In that case the learned judge held that any information which had 
reached the master of the ship could not divest him of his original au- 
thority and discrétion as agent, in an emergency, for the owners of 
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the ship, and owners of the cargo. The learaed proctors for the libel- 
ant hâve in a most learned and interesting manner discussed the cases 
cited by them bearing upon this subject; but I think there is nothing 
further in the cases to which I need call attention. 

In the case at bar there is clearly nothing to change the rule with 
référence to the duty of the master of this steamship at the time of the 
emergency in which he was called to act, when he turned the ship 
about and proceeded westward. The proofs show, I think, that he 
acted, not only with a due regard to his communication froni the own- 
ers of the ship, but in accordance with the dictâtes of his own prudence 
and sagacity. His conduct is justified under the rules laid down in the 
cases to which I hâve referred. It is justified, too, by the test of 
"urgent necessity," and of the "compulsion of necessity," as those tests 
hâve been made by Chief Justice Waite and Judge Addison Brown, in 
the cases brought to my attention by the learned proctors for the li- 
belant. If it be assumed, as urged in behalf of the libelant, that the 
parties made their contract of carriage, on July 27th, in contempla- 
tion of the possibility of war, it is clear that they did not make the 
contract with knowledge of the progress of events during the three 
days before the vessel was turned about; and it was upon ail his 
knowledge upon July 31st, and ail the information which he then ob- 
tained, that the master of the ship based his action. 

As he steamed westward, the testimony discloses that he proceeded 
with care and discrétion. He caused the side lights and the masthead 
lights to be extinguished, the portholes to be darkened, and the curtains 
to be drawn down on the promenade deck, to keep the light from shin- 
ing out of the lounge and smoking room. He painted the tops of the 
smokestacks black, to make the ship appear to be a White Star boat. 
From intercepted wireless messages, he had reason to think he had 
acted wisely in turning about. On August Ist, at 9:40 in the evening, 
he received a wireless message, sent by way of Sayville, to ail ships 
of the German Society for Wireless Telegraph. The dispatch was in 
the German code, and was thus translatée : 

"Threatenlng danger of war; do not touch at any port England, France, 
Kussia." 

On August 3d, at 1 :30 in the aftemoon, the English cruiser Essex 
was heard in connection with Halifax by wireless. As the click of 
the Essex became more distinct, indicating her approach towards the 
Cecilie, it became impossible to tell whether or not the British ship 
was patrolling the coast of Long Island ; and it was thought that some 
other British war vessel might be cruising along the coast in the vi- 
cinity of Boston. It appeared to Captain Polack that to approach 
either New York or Boston might involve danger ; he therefore called 
his officers together for a conférence, and it was decided to change the 
ship's course, to proceed towards the Banks, then run for Frenchman's 
Bay, and put into Bar Harbor. This he did. The ship arrived safely 
at Bar Harbor on the morning of August 4th, at 6 o'clock. 

[4] 2. Were the managing directors of the North German L,loyd 
justified in sending the wireless message to the ship: 
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"War bas broken out with England, France, and Russia; return to New 
York"? 

Upon this point, the proofs show the progress of events up to the 
time of turning westward. It is not necessary to refer in détail to ail 
thèse events. The stipulation also gives the statement of the directors 
and officiais of the claimant. It appears from that statement that the 
directors tried to décide what was the latest time the steamship would 
hâve to receive a message in regard to the continuation or interruption 
of her journey; the Lloyd's nautical department reached the conclu- 
sion that according to the supply of coal on hand, and the duration of 
the trip, the board of directors would hâve to corne to a décision, at 
the latest, during the early hours of the afternoon of July 31st. It 
was thought that, owing to the congestion of the cable and wireless 
connections, some time would elapse from the sending of the wireless 
message to its réception on the ship. The imminence of war was fully 
in the minds of the directors. Accordingly they delegated Baron von 
Plettenberg, a member of their board, to go to Berlin for information. 
As late as July 30th there was apparently some hope indulged that 
war might be averted; but by the evening of that day a gênerai warn- 
ing was issued to the merchant marine through the admiralty stafï. 
This warning was apparently the first officiai sign to the directors that 
war was inévitable ; this caused them to begin to send télégraphie 
messages tcf their ships in regard to further procédure. Just before 
2 o'clock, on July 31st, Baron von Plettenberg sent télégraphie infor- 
mation that the déclaration of a state of war would at once be made 
public. Later in the afternoon "the déclaration of a state of war for 
the German Empire, owing to the threatening danger of war," was 
brought to the knowledge of the directors. On the basis of this télé- 
graphie advice, the wireless message was sent to Captain Polack. The 
decree of a state of war was designated as the décisive fact inducing 
the directors to send the message which they sent. It appears in the 
record that a "state of war" means that the country is put upon a war 
basis, but not that war has actually been declared. It is urged by the 
learned proctors for the libelant that the message announcing that war 
had broken out was an untruthful one ; that it put a f aise color upon 
the matter, and caused the captain of the ship to deviate from his 
course, and break his contract, when there was no necessity for such 
action. The reasons assigned by the directors for saying "war has 
broken out," instead of "war is imminent," are given as follows : 

"The reasons why we stated In our telegram to the Cecille that the war 
had broken out, whereas, up to that time, as a matter of fact only the procla- 
mation of a state of war, owing to the threatening danger of war, had been 
issued, are the following: 

"First of ail, according to the proclamation of the state of war, of which 
Baron von Plettenberg advised us, the breaking out of this threateiied war 
within the next 24 hours could be expected with the greatest probability. 

"Secondly, we stated ourselves, when sending ofC the telegram, that every 
other information In regard to the political situation, every statement that 
was not absolutely clear and comprehensive in regard thereto, was inadvisable, 
and could only iead to misunderstanding and unsafe resolutions. 

"The sole information that the state of war had been proclaimed would 
228 F.— 61 
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probably hâve been Incompréhensible to the Captain, wbo, of course, would not 
hâve been familiar with the régulations of political law. 

"Only the information that war had already broken out could show him the 
political situation in the same degree of distinctness and clearness with which 
we viewed It hère, and told him to observe in the further guidance of the 
vessel the deportment and care which we considered absolutely necessary 
hère, just as if the war had actually broken out hère. 

"Furthermore, we had to count on quite a long period of transmission for 
our telegrams, during which time, therefore, a further aggravation of the 
situation in the direction of war was to be expected, and we also had to take 
into considération that, if the breaking out of war had actually occurred, it 
would most probably hâve been impossible for us to advise the vessel of thls 
at that time on account of the isolation or interruption of the télégraphie con- 
nections. 

"The wording of our telegram, therefore, occurred purposely in the form 
that we reported the war as already having broken out, and has nothing to 
do with the wording of our telegram code." 

The proofs make it clear that the directors knew and realized that 
war was imminent, that the event would happen which did happen, 
and that the télégraphie information f rom Baron von Plettenberg had 
brought them to that conclusion. Their décision was, in my opinion, 
a reasonable one ; they apparently proceeded upon the idea that a 
mère statement announcing a state of war to hâve been proclaimed 
might not convey the full import of the actual imminence of war to 
Captain Polack, more than 1,000 miles away upon the sea. Their con- 
duct indicates that they recognized the necessity of giving the captain 
of their steamship something more than an arbitrary order ; that they 
knew the responsibility of turning the ship about was upon him. They 
could not give him the history of the last three days, upon which their 
conclusion was based. And therefore thèse directors thought it neces- 
sary to translate their knowledge of the impossibility of escape from 
war into a statement that war had broken out. Under ail the circum- 
stances, I am persuaded that their message cannot be held to hâve been 
an untruthful one, in that it was calculated to deceive, or in that it 
tended to cause Captain Polack to take action which he ought not 
to hâve taken. Upon the whole évidence, I am of the opinion that 
the directors were justified in sending their wireless message. Be- 
fore Captain Polack received it, the German Emperor had issued his 
proclamation declaring a state of war in the German Empire. That 
proclamation was : 

"We, William, by the grâce of God, German Emperor, King of Prussia, etc., 
decree by virtue of article 68 of the Constitution of the German Empire, in the 
name of the Empire the following the impérial territory, with the exception 
of the royal Bavarian territory, is hereby declared to be in a state of war. 
Thls decree goes into effect with its publication." 

The gênerai mobilization of the French army occurred on the follow- 
ing day, August Ist. On the same day, Germany declared war against 
Russia. The German ambassador, at St. Petersburg, by direction of 
his government, on July 26th, had said : 

"But mobilization means war; as we know the obligations of France 
towards Eussia, this mobilization would be directed against both Bussia and 
France." 
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Germany's déclaration of war against Russia might well be thought- 
to be substantially équivalent to a déclaration of war against France. 
On August 3d a state of war was dedared to exist between Germany 
and France, and the French ambassador was handed his passports 
On August 4th England declared war against Germany. On August 
5th Austria declared war against Russia. 

It is urged on the part of the hbelant that, if the Cecilie had contin- 
ued on her course, she could hâve arrived at Plymouth with her cargo 
of gold, and that the steamship was bound to complète the performance 
of her contract with the Guaranty Trust Company, even though such 
completion of the contract involved the certainty, or the overwhelming 
probability, of subséquent capture. The contention is not made that 
the steamship could hâve arrived at Bremerhaven until after the décla- 
ration of war against Russia, and after the déclaration of war against 
France. In fact, I believe the learned proctors for the libelant admit 
the extrême improbability that the steamer could hâve arrived safelj 
at Bremerhaven. The proofs clearly show that, whether or not the 
steamship could bave arrived safely at Plymouth, it is clear that shr 
could not hâve arrived at Bremerhaven until after war had been de- 
clared, and it would hâve been practically certain that she would hâve 
been seized by a hostile force. Under the gênerai scope of his au- 
thority, the shipmaster is under the same duty to protect his ship, and 
the other interests intrusted to his care, as he is to protect his cargo. 
Those who bave committed their interests to him must be presumed to 
bave done so with the knowledge of such duty of the shipmaster, and 
of the ship. The Teutonia, L. R. 4 P. C. 171 ; The Styria, 186 U. S. 1, 
22 Sup. Ct. 731, 46 L. Ed. 1027. 

It is not necessary, however, to décide what would hâve happened 
if the steamship had proceeded on her voyage. It is sufficient to say 
that the claimant's directors acted with a reasonable appréhension of 
imminent péril, when they sent the wireless message to their captain. 
They must be judged by the information within their reach at the 
time of sending the message. When so judged, their conduct must be 
held to be reasonable and justifiable. In view of my conclusion, I need 
not consider other questions presented by the pleadings. 

I hâve already found that, in turning his ship about, the master 
acted with due regard to the safety of ail interests intrusted to him, 
and under a reasonable appréhension of imminent péril ; that, in view 
of his knowledge, and of crédible information received by him, he did 
as a prudent shipmaster should bave done. 

I come to this conclusion without considering the terms of the Inll 
of lading, for the reason that the master was justified in his action by 
the duty imposed upon him under the maritime law. 

The libel is dismissed, with costs. 
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THE KRONPEINZESSIN CEOILIE. 

(District Court, D. Massaclnisetts. Febi-uary 1, 1916.) 

No. 1070. 

In Adtniralty. LIbel by Charles W. Rantoui, Jr., against the steamshlp 
Kronprinzessin Cecilie, clalmecl by ttie Nortli German Lloyd. Libel dismissed. 

Klrlin, Woolsey & Hiclîox, of New Yorlî City, and Blodgett, Jones, Burn- 
ham & Blngliam, of Boston, Mass., for libelant. 

Ohoate, Laroeque & Mitcliell, of New York City, Clioate, Hall & Stewart, of 
Boston, Mass., Joseph Laroeque and Walter 0. Noyés, both of New Yorls City, 
and JoseiJh D. Bedle, of Jersey City, N. J., for clalmant. 

HALE, District Judge. In this case the libelant seelcs to recover $5,000 
for alleged breach of contract in tliat the steamship falled to carry him to 
Plymouth, England, as it had agreed to do. The libel is essentially tbe .sartie 
as that of the Guaranty Trust Company (22S Fed. 946), except that the cause 
of action is based on a contract of passage, instead of a bill of lading. But 
the libel contalns nothing tending to show how the damage was sustained, or 
upon what basis the amount is demanded. The answer raises substantially 
the same questions raised by the answer In the Case of the Trust Company. 
What has been said in the Case of the Guaranty Trust Company applies to 
this case. 

Libel is dismissed, wlth costs. 



THE KKONPRINZESgIN CECILIE. 

(District Court, D. Massachusetts. February 1, 1916.) 

No. 10T5. 

In Admiralty. Libel by Maurice Hanssens against the steamship Kron- 
prlnzessin Cecilie, claimed by the North German Lloyd. Libel dismissed. 

Kirlin, Woolsey & Hickox, of New York City, and Blodgett, Jones, Burn- 
ham & Bingham, of Boston, Mass., for libelant. 

Choate, Laroeque & Mitcbell, of New York City, Choate, Hall & Stewart, of 
Boston, Mass., Joseph liarocque and Walter C. Noyés, both of New York câty, 
and Joseph D. Bedle, of Jersey City, N. J.. for claimant. 

HALE, District Judge. This libel seeks to recover $200,000 for alleged 
breach of contract of the steamship company in falling to carry the libelant to 
Plymouth, England. The allégations are essentially the same as those in 
the Case of Rantoui (No. 1070) supra, except that this libelant sets up the 
foUowing method of Computing his damages: 

"That if the steamship had contlnued on to Plymouth the libelant would 
hâve been enabled to reach his home in Brussels, Belgium, on August 4th, and 
that by reason of the breach of contract by the steamer he was prevented 
from going to Brussels before it was seized and occupied by the German 
military forces, in conséquence whereof he has been deprlved of his property 
and has sustained other damage." 

The libelant has, however, subsequently filed certain amendments, alleging 
that, by reason of the breach of contract, he has sustained damages cousisting 
of loss of his property, loss of passage money paid for himself and his wife, 
loss of tinie, inconvenience, and expense of maintenance. The answer is es- 
sentially similar to that in the Rantoui Case, with the addition that it eets 
up the fact that the libelant is a subject of the king of Belgium; that the 
claimant is a German corporation ; that Belgium and Germany are at war ; 
and that, therefore, this court, being a court of a neutral country, should dé- 
cline to take jurisdlction. Without considering the last défense, it is suffl- 
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dent to say that what the court has said in the Case of the Guaranty Trust 
Company, 228 Fed. 946, Is applicable to this case. 
The libel is dismissed, with costs. 



THE KRONPRINZESSIN CECILIB. 

(District Court, D. Massachusetts. February 1, 1916.) 

No. 1076. 

In Admlralty. Llbel by the National City Bank against the Kronprlnzessin 
Cecilie, elaimed by the North German Lloyd. Llbel dismissed. 

Shearman & Sterling, of New York City, for libelant. 

Choate, Laroeque & Mitchell, of New York City, Choate, Hall & Stewart, 
of Boston, Mass., and Walter C. Noyés, of New York City, for claimant 

HALB, District Judge. The libel in this case is the same in principle as 
that of the Guaranty Trust Company (No. 106Ô) 228 Fed. 946, the case just 
considered and decided. 

In this Case of the National City Bank there are two alleged causes of ac- 
tion — one with référence to the shipment of 21 kegs of gold bullion, of the 
alleged value $1,061,718.89, to be carried to l'iymouth, thence to be forwarded 
to London, and there delivered to the London City & Midland Bank, Limited, 
in considération of $1,990.72, prepaid freight. The other cause of action is 
with référence to a shipment, made at the same time and on the same steamer, 
of 40 kegs of gold bullion, valued at $2,104,254.34, to be carried to Cherbourg, 
France, thence to be forwarded to Paris, and there delivered to Crédit Lyon- 
nais in considération of $2,630.82, prepaid f reight. 

The libelant demands $404,150.06, damages for failure to deliver the London 
consignment, and $32,007.43, damages for failure to deliver the Paris consign- 
ment, making the damages elaimed on this libel $436,157.49. The amended 
libel increases the clalm for damages to $446,828.47. The answer sets up 
the same défense as in the case already considered. What I hâve said in the 
Case of the Guaranty Trust Company applies to this case. 

The libel is dismissed, with costs. 



TITUS T. WHITESIDE et al. 

(District Court, N. D. California, Second Division. January 11, 1916.) 

No. 15611. 

1. CoNTBAOTS ®=>237 — ^Modification — Necessitt of Consideeation. 

Under a contract between T., a cnilser and examiner of tlmber lands, 
and M., a dealer in timber and timber lands, T. was to examine and pur- 
chase timber lands in M.'s naine, and hâve a one-fourth interest in the 
net profits, or at his option an undivided one-fourth interest in the lands 
and timber. The contract did not specify or llmit the quantity or acre- 
age of land eontemplated to be acquired. Held that, as to each parcel of 
land purchased in accordance with the contract, the contract became ou 
T.'s part an executed contract the moment title was acquired, and the 
contract was no longer executory, and could not be changed or modifled 
as to T.'s rights without adéquate considération. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 1119-1122; 
Dec. Dig. <S=5237.] 

®3»For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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2. CONTEACTS «§=5247 — CONSIDEEATION — PeeSUMPTIONS AND BURDEN OF 

Pboop. 

Under a contract between T. and M., T. was to examine and purchase 
tlmber lands, for which M. was to pay, and was to receive a salary of 
$150 a month, and in addition a one-fourth interest in tlie net profits, or 
at liis option a one-fourth interest in tlie lands and tlie tlmber. A subsé- 
quent contract purported to cancel the flrst contract, and, after reciting 
that M. was the owner of about 10,000 acres of land, provided that he 
agreed to give ï. 5 per cent, of the actual amount received upon sales of 
the tlmber ; that T. had no Interest in the tiniber or the lands ; that, if the 
profit from the sale of the timber should not amount to 25 per cent., the 5 
per cent, tp be received by ï. should be reduced accordingly ; that T. 
should hâve no interest in any other lands which had been or might be 
purchased by M. ; and that T. should receive no salary, but only actual 
expenses in looking at timber and paying other parties for estlmating 
such timber. Held that, while the wrlting Imported a considération, the 
disparity between the provisions of the two contracts as to T.'s compen- 
sation and the lack of any sufBcient reason for T.'s exécution of the sec- 
ond contract, by which he gave up a large interest in profits and a right 
to salary, and continued performing services for M. for which It was 
claimed that he was entitled to no compensation, overcame the presump- 
tlon of considération arising from the wrlting, and sliifted to those rely- 
Ing on the second contract the burden of proving a considération there- 
for. 

[Ed. Note. — For other cases, ses Contracts, Cent. Dig. §§ 1139, 17S7; 
Dec. Dig. <S=>247.] 

3. CONTBACTS <®=>176 CONSTRTTCTION QUESTIONS OF LaW OR FACT. 

T.'s right to compensation for services rendered by him under the sec- 
ond contract was not a question of fact, but one of law, dépendent upon 
the construction to be put upon the terms of the contract 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 767-770, 917, 
956, 979, 1041, 1097, 1825 ; Dec. Dig. <®=>176.] 

In Equity. Bill by Mattie B. Titus, administratrix of W. H. Titus, 
deceased, against Robert B. Whiteside and another, executors of John 
McAlpine, deceased, and others. On report of a master. Exceptions 
to the report sustained, and cause recommitted to the master, with di- 
rections. 

Charles A. Shurtleff, of San Francisco, Cal., for plaintiff. 
Gillett & Cutler, of San Francisco, Cal., for défendants. 

VAN FLEET, District Judge. The bill seeks to enforce the provi- 
sions of a contract entered into December 9, 1905, between plaintifï's 
testator, W. H. Titus, and John McAlpine, testator of défendants, and 
for an accounting thereunder. In substance, the contract provided 
that Titus, a résident of Beckwith, Cal., "a cruiser and examiner of 
timber and timber lands," was to examine and purchase timber lands 
in this State, the title to be taken in the name of McAlpine, a résident 
of Duluth, Minn., described in the contract as "a dealer in and handler 
of timber and timber lands," and who, the contract contemplated, 
should advance the necessary funds. McAlpine was to pay to Titus 
$150 per month, Titus to pay his own expenses, but to hâve in addition 
to his salary a one-quarter interest in the net profits resulting from 
the disposition of the lands to be purchased and the timber thereon, 
after deducting the purchase price, expenses of acquisition, taxes, 

<Ê=;>For otber cases eee samo topic & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexe» 
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carrying charges, and interest at 5 per cent, on the moneys advanced 
by McAlpine, with an option in Titus, in lieu of his interest in the net 
profits, to receive title to an undivided one-quarter interest in the cor- 
pus of the lands and timber at any time he might elect to pay one- 
quarter of the purchase price, carrying charges, expenses, and interest 
as aforesaid. The contract provided that McAlpine could terminate it 
at any time he might see fit, and that thereupon the salary of Titus 
should cease at the end of the then current month and his services 
thereunder be at an end. It did not specify or hmit the quantity or 
acreage of land contemplated to be acquired under its provisions. The 
bill allèges the performance of services by Titus in the acquisition of 
title to a large acreage of land — some 34,000 acres — in pursuance of 
the terms of the contract, down to the date of his death in October, 
1911, and that the provisions of the contract in the acquisition of such 
lands had been fully kept and performed by him. 

The answer admits the making of the contract sued on, but allèges 
that it "became annulled and canceled on the 19th day of February, 
1908, by an agreement in writing," vifhich is set out as an exhibit; 
allèges that Titus' services under the first contract ceased upon the 
exécution of the second ; dénies that Titus "kept or performed ail the 
conditions or stipulations" of the first contract, or that the lands de- 
scribed in the bill were acquired thereunder, or that Titus at the time 
of his death had any interest whatsoever therein. The contract set up 
in the answer purports by express terms to "take the place of" and 
cancel the prier contract of December 9, 1905. Its pertinent récitals 
and provisions are that McAlpine, the party of the first part, "being 
the owner of about ten thousand (10,000) acres of lands in townships 
21 and 22 north, ranges 13 and 14 east, Plumas and Sierra counties, 
in the state of Califomia, agrées to give to said second party five per 
cent. (5%) of the actual amount received when said first party sells 
the timber on the lands above referred to, and as soon as payment is 
received by first party, the said second party having no interest what- 
soever in the timber or lands referred to and only to receive the five 
per cent. (S%) when the timber is sold by the party of the first part, 
providing, however, that the amount received by the first party from 
the sale of said timber shall amount to more than twenty-five per cent. 
(25 9^) net profit over and above the purchase price and ail carrying 
charges thereto added, with interest at the rate of six per cent. (6%), 
including also taxes and ail other necessary expenses, and if sold for 
less than twenty-five per cent. (25 5^) profit, the five per cent. (5%) 
above referred to, to be received by second party, shall be reduced ac- 
cordingly. The said second party has no interest whatsoever of any 
kind or nature in the lands or timber referred to, said first party being 
the sole owner in f ee simple of the lands and timber referred to above, 
and to any other lands which the party of the first part may purchase 
or may hâve purchased heretofore. The said second party shall hâve 
no interest whatsoever in the profits of same, having only purchased 
same as directed by the party of the first part, and ail lands so pur- 
chased shall be in the name of the first party. The party of the second 
part shall receive no salary, only actual expenses in looking at timber 
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and paying other parties for estimating same." Then follow sortie pro- 
visions having no relation to présent considération. 

By stipulation, the cause was sent to the master, "to take and re- 
port the évidence together with his findings of fact and conclusions of 
law thereon." On the case coming bef ore him, the master determined, 
with the consent of the parties, that, in view of the issues raised by the 
pleadings as to whether the contract sued on still subsisted, he should 
first take the évidence and "report such matter as would fumish the 
basis for an interlocutory decree, that is to say, whether the second 
contract was ever in fact executed; that then, after the court had 
passed on this report, an accounting could be had," if deemed neces- 
sary. This course was pursued, and the master has filed such prelimi- 
nary report, in which he finds that the contract set up in the answer 
was executed by Titus and supplanted the first, and this fînding has 
given rise to the pending question. The materiality of the exception 
hereafter considered will be better appreciated by a brief statement of 
some of the peculiar features of the case as disclosed in the master's 
report. 

The exécution by Titus of the alleged second contract was sharply 
denied by plaintiff, and his purported signature thereto, which was 
unusual in character, was denounced as a forgery; the question of its 
genuineness affording the basis of a very decided conflict in the évi- 
dence, with a number of witnesses familiar with the handwriting of 
the deceased denying its genuineness, and the two experts examined on 
the subject being diametrically opposed in their opinions. In addition, 
there were a number of facts and circumstances appearing in évidence 
and discussed by the master of a more or less doubtful and discrediting 
character — alleged déclarations of McAlpine after the date of the sec- 
ond contract at variance with its terms as to Titus' interest in the 
lands; his actions after the death of Titus, and représentations to the 
latter's widow, with other matters — tending more or less strongly to 
disparage the genuineness of the instrument. Not the least potent of 
thèse facts in the considération of the master was the peculiar terms 
of the second contract and the disparity between its provisions and 
those of the first as to the compensation or émolument going to Titus, 
with a want of any sufficient reason appearing to explain why the lat- 
ter should hâve been ready to voluntarily forego the rights accruing 
to him under the first — rights which, as the master indicates, had be- 
come vested. On this subject the master says in his report: 

"It Is possible, of course, that Titus inay liave concluded to abate from the 
compensation which he had earned in order to continue friendly relations 
with McAlpine. His purpose in so doing, however, and his subséquent ac- 
tions, are difflcult to explain on the basis of the second agreement as the con- 
tract defining their relations after February, 1908. By the terms of the sec- 
ond agreement It ia seen that Titus would get no additional compensation 
for any future service in McAlpine's behalf. For his own interest, he might 
as well hâve quit at once. On the contrary, however, he was active in McAl- 
pine's behalf up to the time of his death, looking up further tlmber lands, 
procuring abstracts, having the timber cruised, negotiating purchases, etc. 
It cannot be told whether it took ail of his time, but there is no question but 
that it took a substantial portion of his time, during those years, Why would 
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any reasonable man exécute such a contract and give hls services in this way ? 
This question lias not been completely answered." 

And, after adverting to certain suggestions of the défendants' coun- 
sel, he says : 

"When ail of this Is sald, however, It must be acknowledged that, even If 
we believe tbat Titus executed the second contract, it is hard to slve a sat- 
isfactory reason why he dld so, and why he spent so much of hls time there- 
after in McAlpine's service. This must be left one of the unanswered ques- 
tions in this case." 

The master's conclusion, however, arrived at apparently with great 
reluctance, was that, notwithstanding thèse disparaging considérations, 
he was constrained by the positive évidence of the two subscribing wit- 
nesses, which he deemed controUing in effect, to fînd that the instru- 
ment had in fact been subscribed and executed by Titus. In this re- 
gard he says: 

"The case is not easy to décide. It has been given very careful considéra- 
tion by me. The burden of proving the second agreement, as hltherto stated, 
is on the défendants. If the agreement as presented bore simply the purported 
signatures of McAlpine and of Titus, I should say that the défendants had 
failed to maintain this burden of proof in this case. This means that the évi- 
dence as to handvs^riting and surroundlng circumstances is at least no more 
than balanced. But with the additional, and to my mind the controlling, 
évidence of the subscribing vyltnesses as to exécution, this balancing of the 
évidence opérâtes to the détriment of the plaintiff. To my view, plaintlfP» 
évidence is not sufflcient to overcome the évidence of the subscribing wit- 
nesses." 

While a number of exceptions to the report are assigned, but two 
are urged, and but one of those demands spécial notice. The master 
having failed in his draft report to find upon the question of the con- 
sidération moving Titus in the exécution of the second contract, the 
report was excepted to by the plaintiff on that ground, and he was re- 
quested to make a spécifie finding on the subject. This he has failed 
to do, for what reason does not appear ; his report as finally settled 
and filed being silent upon the subject. The plaintiff has now renewed 
the objection by an exception to the report on that ground; and I am 
of opinion that the exception should be sustained. 

In its contrasting features with the contract sued on, the second 
contract is certainly rather remarkable in its terms, and it is difficult, 
as suggested by the master, to readily imagine why one in Titus' place 
should hâve been ready to abandon his rights under the first and adopt 
the second, in the absence of some adéquate considération moving him 
to such action. As aptly urged by plaintiff : 

"Not only dld Titus by signlng the second contract glve up an interest lo 
proiSts worth more than §45,000 and a right to salary amountlng to $2,100, 
but the évidence shows without contradiction — in fact, it is admltted — that 
lUtus continued an unbroken course of buying for McAlpine, and after Feb- 
ruary 19, 1908, the date of the second contract, purchased approximately 24.- 
000 acres of timber land, the title to which stood in McAlpine, maklng a total 
with the 10,000 acres purchased prior to February 19, 1908, of about 34,000 
acres, for which services it Is claimed he is not entltled to one cent, so by 
eignlng the second contract he not only gave up what we hâve heretofore set 
forth, but he gave up his time for three years and eight months thereafter, 
which we bave seen was devoted to acqulrlng more than twice as much land 
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as he acquired prlor to February 19, 1908, wlthout salary, and walved ail In- 
terest In the lands or in the profits therefrom." 

This statement of the effect of the second contract accords substan- 
tially with the f acts as recited in the master's report ; and a considéra- 
tion being as essential to the validity of a contract as its formai ex- 
écution, it seems to me that the case is peculiarly one where some 
adéquate considération should hâve been shown and specifically found. 

[ i ] The position taken by tlie défendants is : 

"That, the contract being an executory agreement, the parties had the right, 
at any time before it beeame fuUy executed and complète, by niutual consent 
to change its ternis, or rescind or modify it In any partlcular, and that no 
considération other than their mutual promises was necessary." 

And many authorities are cited in support of the doctrine. There is 
no question as to the gênerai correctness of the principles stated, but 
they lack apphcation. The contract of December 9, 1905, had ceased 
to be executory at the date of the second agreement. As we hâve seen, 
it did not undertake to specify the acreage or number of tracts of 
land to be acquired under its provisions, but merely stated the terms 
upon which any land acquired should be purchased. This being so, 
it necessarily results as matter of construction that, as to each parcel 
purchased in accordance with its terms, it beeame on the part of Titus 
an executed contract the moment the title to the particular parcel 
had been vested in McAlpine. Ail that remained for performance 
thereafter as to any such purchase were the stipulations and cove- 
nants of the latter. Under thèse circumstances, the contract was no 
longer executory as to Titus, and could not be competently changed or 
modified as to his rights thereunder without adéquate considération. 

The rule is thus stated in Cyc. (9 Cyc. 594) : 

"While a contract romains executory on both sides, an agreement to annul 
on one slde is a considération for tlie agreement to annul on the other, and 
vice versa. On the other hand, if the contract has been executed on one side, 
an agreement without any new considération that it shall not be binding is 
without considération and void." 

See, also, George v. Lane, 80 Kan. 94, 102 Pac. 55 ; Zerr v. Klug, 
121 Mo. App. 286, 98 S. W. 822; Weed v. Spears, 193 N. Y. 289, 
86 N. E. 10; Empire State Surety Co. v. Hanson, 184 Fed. 58, 107 
C. C. A. 1; Wilson v. Wilson, 115 Mo. App. 641, 92 S. W. 145. 

[2] Défendants further say in their brief : 

"There was no évidence introduced at the hearing before the master as to 
what the considération was, if any, for the second agreement The contract, 
being in writlng, présumes a considération, and the burden of proof rests up- 
on the party attacklng the contract to show that no considération exlsted." 

It is perfectly true that the writing imports a considération, but the 
efïect of this implication is merely to support the validity of the writ- 
ing and dispense with extraneous proof, where there are no facts or 
circumstances tending to négative the existence of an adéquate con- 
sidération. Hère, it is hardly necessary to suggest, the circumstances 
disclosed in the évidence and commented on by the master were more 
than adéquate to overcome the presumption of considération arising 
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from the wrîting îtself, and to shift the burden of proof on that ques- 
tion to the shoulders of the défendants. Very slight évidence is suffi- 
cient to shift the burden of proof as to a négative fact. People v. Lun- 
din, 120 Cal. 308, 52 Pac. 807; Joost v. Craig, 131 Cal. 504, 63 Pac. 
840, 82 Am. St. Rep. 374. A want of considération may appear or 
be shown from tlie circumstances surrounding the making of the con- 
tract. Thus : 

"On an issue as to whether any real considération for a written instrument 
passed between tlie parties, circumstantial évidence may be resorted to, sucli 
as the relative condition and circumstances of the parties, their means and 
revenues, their subséquent conduct, the influence of one over the other, the 
fact that the price was nominal, and generally such matters of fact as con- 
duce to establlsh the charge of a want of considération." 3 Encyclopedia of 
Evidence, p. 376. 

It may be added that under the ruie of décision in Minnesota, in 
which State the second contract was made and executed, and under 
which, therefore, its validity is to be tested, rather than by the law 
of the State of its performance, this contract is void without a new 
considération appearing. Thus, in Little v. Rees, 34 Minn. 277, 26 
N. W. 7, where the plaintififs were to get commissions on a sale for 
introducing a purchaser, it was held that a promise, made after per- 
formance on their part, not to charge the commission, was void for 
want of considération; the court saying: 

"This promise or statement was made after the contract had been entered 
into, and the plaintifCs, as is found, 'had theu done and completed ail that 
was required of them under their contract wlth défendant.' So far as ap- 
pears, the promise was a mère naked agreement, without considération, and 
could hâve no légal effect." 

See, also, Bryant v. Lord, 19 Minn. 396 (Gil. 342) ; King v. Duluth 
R. R. Co., 61 Minn. 482, 63 N. W. 1105. 

[3] The other of the two exceptions urged by plaintiff, as to the 
want of a finding by the master on the question of plaintiff's right 
to compensation for services rendered by Titus under the second 
contract, is, in view of the conclusion reached on the exception above 
discussed, not now material. It will become material only in the event 
the second contract shall be fmally sustained as based upon a valid 
considération. But, moreover, should the question become material, 
it is not one of fact to be found by the master, but purely a question 
of law, dépendent upon the construction to be put upon the terms of 
the second contract, which, if that contract be established, will be for 
the court in formulating its interlocutory decree and fixing the basis 
of an accounting between the parties thereunder. 

Thèse considérations require that the exception first considered 
be sustained ; and as the omission to find on the question of considéra- 
tion underlies the substantive conclusion reached by the master in his 
report, the order will be that the cause be recommitted, with directions 
to the master to take such évidence as either party may présent upon 
the question of considération moving the exécution of the so-called 
second contract, and thereupon to recast his report accordingly. 
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WBSTINGHOTJSE ELBCTEIC & MFG. CO. v. IDAHO RT., LIGHT & POW- 
ER CO. 

(District Court, D. Idaho, S. D. November 10, 1915.) 

No. 468. 

1. RaILBOADS "©=5169 — MOETGAGES LiEN ON INOOME "REDTTCE TO POSSES- 

SION." 

The income clause In a mortgage of railway property does not become 
effective until the trustée either actually or constructively reduces the 
property to its possession ; and the prématuré commencement of a fore- 
closure suit, wbicli was voluntarlly dismissed, was not sucli a réduction 
to possession, altliougti a receiverslilp was extendod to it, but was al- 
together nugatory. 

[Ed. Note.— For otlier cases, see Eailroads, Cent Dig. §§ 536-548 ; Dec. 
Dig. <S=>169. 

For other définitions, see Words and Ptirases, First and Second Séries, 
Reduce to Possession.] 

2. Railroads <S=5l69 — ^JIoetgages — Income Clause — Possession by Teustee. 

Rev. Codes Idaho, § 4523, provides tliat "a mortgage of real property 
shali not be deemed a conveyance, wliatever Its terms, so as to enable the 
owner of the mortgage to recover possession of such property without a 
foreelosure and sale." Other statutory provisions, however, aiithorlze the 
appointment of a receiver in a foreelosure suit wliere the "property is 
probably insufticient to discharse the mortgage debt." Held tbat, on com- 
mencement of a suit to foreclose a railroad mortgage which contained 
an Income clause, wliere the mortgagor was insolvent and the property in- 
sufficient, thus entitling the trustée to a receiver, the appointment of such 
receiver would give the trustée such possession as to make the Income 
clause effective; tbat where the trustée, instead of applying for a re- 
ceiver, flled a pétition in a pendlng creditors' suit in whicb a receiver 
had been appointed, asking tbat the income be impounded for its beue- 
fit, the efilect was tlie same, and gave the trustée a ârst lien on the sub- 
séquent net earnings of the receivership. 

[Ed. Note. — For other cases, see Railroads, Cent Dig. §§ 536-548; Dec. 
Dig. <®=>169.] 

S. COEPOKATIONS ©=482 INSOLVENCT AND RECEIVERS DISTRIBUTION OF As- 

SETS — Status of Mortgagee. 

Rev. Codes Idaho, § 4520, provldes that there can be but one action for 
the recovery of any debt or the enforcement of any riglit secured by 
mortgage, which action in case of mortgage is deflned as a foreelosure 
suit in which, after sale of the property, but not before, the plaintiff may 
hâve judgment, which he may satisfy by exécution, but only for the 
amount of the debt remaining unpaid. Helci that. In view of such stat- 
utory provisions, on distribution by a fédéral court o£ eq,ulty in Idaho 
of the assets of an insolvent corporation, the trustée of a mortgage of 
property in the state is entltled to share as a creditor In the unmort- 
gaged assets in the hands of a receiver on the basis of the amount of his 
deflclency judgment only. 

[Ed. Note.— For other cases, see Corporations, Cent Dig. §§ 1870, 1877- 
1888; Dec. Dig. <S=5482.] 

In Equity. Suit by the Westinghouse Electric & Manufacturing 
Company against the Idaho Railway, Light & Power Company. On 
-daim of the Guaranty Trust Company of New York, mortgage trus- 
tée, to share in distribution of gênerai assets of défendant. Claim al- 
lowed in part. 

:®=jFor other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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Perky & Crow, of Boise, Idaho, for plaintiff. 

Wyman & Wyman, of Boise, Idaho, and Eldon Bisbee, of New York 
City, for trustée. 

John F. MacLane, of Sait Lake City, Utah, for receiver. 

Richards & Haga and Wood & Driscoll, both of Boise, Idaho, for 
creditors. 

DIETRICH, District Judge. The présent issues arise in this way: 
On December 23, 1913, the défendant company was engaged in the 
electric power and traction business, and was at that time indebted to 
both secured and unsecured creditors ; the securities in the main con- 
sisting of a large issue of bonds secured by a trust deed, purporting to 
cover ail of the properties of the company, including its income. Hav- 
ing become financially embarrassed, it was threatened with suits at 
law, and at least one action was commenced, in v/hich an attachment 
was issued and levied upon certain of its available assets. On De- 
cember 23d the plaintiff company, an unsecured creditor, filed a bill, 
on behalf of itself and ail other creditors who might thereafter join in 
the prosecution of the suit, in which it was set forth that unless a 
court of equity interposed, and, through a receiver, took charge of 
and preserved the estate, and marshaled the assets of the défendant for 
the benefit of ail creditors as their interests might appear, there was 
danger that, through a multiplicity of suits, the public interests would 
be prejudiced, and, by the dismemberment of the railway and power 
Systems, the value of the assets would be greatly depreciated, to the 
détriment of the plaintiff and other creditors. The défendant appeared 
and admitted the averments of the bill, and assented to the appoint- 
ment of a receiver. Thereupon a receiver was appointed and took 
charge of the properties. 

A few days later the Guaranty Trust Company of New York, the 
trustée named in the trust deed referred to, commenced a suit to fore- 
close the trust deed, and thereupon, on its motion, and with the con- 
sent of ail parties, the causes were Consolidated for trial, and the re- 
ceivership extended to the foreclosure suit. In due course, pursuant 
to orders made and notices given, numerous creditors intervened in 
the creditors' suit, and filed their claims; most, if not ail, of them con- 
tending for a préférence over the lien of the trust deed, upon the the- 
ory that the claims were for labor and supplies used by the railway 
company in the opération and maintenance of the property. Some of 
thèse were promptly allowed and paid; others were contested. To 
some of those which were contested a préférence was denied, on the 
ground that they did not accrue within six months prior to the institu- 
tion of the receivership, or that they did not represent expense of 
maintenance or opération. The déniai of the préférence was, how- 
ever, without préjudice to the right of such claimants to share in the 
surplus income, if any, over necessary operating and maintenance ex- 
penses during the period of the receivership. Among others, the trus- 
tée itself filed a pétition praying that it be deemed to be a creditor to 
the full extent of the outstanding issue of bonds, and that it be per- 
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mitted to share in the fund, if any there should prove ta be, applicable 
to the paynient of the gênerai indebtedness of the raiiway company. 

In the meantime, upon considération, it was held that the foreclo- 
sure suit commenced in January, 1914, was prematurely brought, and, 
pursuant to the ruling, the plaintiiï asked for and procured a dismissal 
Oif the bill in that suit. This was on the 17th day of December, 1914, 
and thereupon, namely, upon the same day, it filed a new bill in fore- 
closure, and caused process to be issued. The dismissal of the first 
bill was without préjudice to the creditors' suit, or to the receivership 
instituted therein, or to the status of any proceedings which had been 
taken or were pending. The trustée did not, upon the commencement 
of the second suit, seek an extension of the receivership or a consoH- 
dation of the new suit with tlie creditors' suit ; but on the 19th day of 
December, 1914, it filed in the creditors' suit an application praying 
that the income during the receivership be impounded for its benefit. 
Except as it is now involved in this hearing, the application was never 
presented to the court, and no action was ever taken thereon. 

On April 19, 1915, a decree of foreclosure was entered, in which it 
was found and decreed that there had been issued for value, and there 
were outstanding, bonds oi the aggregate face value of $8,449,000, 
besides interest. Most of thèse bonds had been sold, and the title 
thereto had passed to the piirchasers ; but approximately $1,500,000 
thereof had been put out and were held as collatéral by divers credi- 
tors of the raiiway company. It was decreed that thèse bonds consti- 
tuted a lien upon ail the properties and assets of the défendant com- 
pany, and a spécial master was appointed and authorized to make sale 
thereof, pursuant to the directions of the decree, for the purpose of 
«atisfying the bonded indebtedness. The twentieth and final para- 
graph of the decree is as f ollows : 

"None of the provisions of the decree shall be constnied as establishing a 
lien in favoi' of the trustée or bondholders upon the income, including earnings 
uncollected, or any part of the income, eamed during the receivership, or fore- 
closing the elalms of gênerai creditors to hâve sueh income distrlbuted to 
them; and in harmony with the theory and understanding of the receiver 
and the court in applylng and permitting to be applied from tlme to time 
portions of such income to the discharge of interest upon underlylng bonds, 
Indebtedness incurred for construction work, sinklng fund, and other non- 
operatlng purposes, so much of the funds recelved upon a sale of the property 
as are necessary to restore to the receiver the amounts so expended shall be 
deemed to hâve the status of operating income arising during the receiver- 
ship and in the hands of the receiver, the rights of ail clalmants, including 
the plaintife trustée, thereto, to be determlned in said cause No. 468." 

At the ensuing master's sale the property was sold for $4,542,750 
absolutely, and with the further obligation of the purchaser to pay 
in addition thereto such amount, if any, as the receiver might realize 
out of a claim which he was asserting to the proceeds of the fore- 
closure sale of the properties of the Idaho-Oregon Company, which 
claim was then, and still is, pending on appeal in the Circuit Court 
of Appeals of this circuit. 

Under the provisions of the final paragraph of the decree above 
quoted the receiver is deemed to bave on hand, as a surplus of income. 
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after discharging the necessary and ordinary current expense of main- 
tenance and opération, $ , and the question submitted for décision 

is the proper distribution or application of this fund. In the first place, 
the trustée contends that it is entitled to ail of it, by virtue of the pro- 
visions of its trust deed purporting to extend the lien thereof to the 
income of the railvvay company. It is further contended that, if any 
of the surplus is subject to distribution, it is only such amount as 
may hâve accrued prior to the order of January 19, 1914, extending 
the receivership to the fîrst foreclosure suit, upon the theory that by 
the extension of the receivership the trustée is to be deemed to hâve 
corne into possession of the income. It is still further contended 
that at most only such part of the surplus as was received prior to 
the commencement of the second foreclosure suit and the filing of the 
pétition praying that the income be impounded for the benefit of the 
trustée is available for distribution, upon the ground that if the first 
suit vi'as ineffective, because prematurely brought and voluntarily dis- 
missed, the commencement of the second suit and the fîling of the 
pétition referred to operated to give the trustée constructive posses- 
sion. And, finally, it is contended that, whatever may be the fund 
available for distribution, the trustée is entitled to share therein, not 
on the basis of the residue of the indebtedness remaining unpaid up- 
on the bonds after applying the proceeds of the foreclosure sale, but 
upon the entire amount of the original indebtedness. 

[1] The first gênerai question is: To what extent, if at ail, does 
the lien of the trust deed attach to the fund in the receiver's hands? 
It is a well-settled and f amiliar rule that the income clause in a mort- 
gage or trust deed of this character does not become effective until 
the trustée either actually or constructively reduces the property to 
its possession. The usual method of acquiring such possession is 
through the institution of a foreclosure suit and the appointment of 
a receiver therein. Hère the original foreclosure suit was prématuré, 
and therefore wrongful, and the extension of the receivership was 
without right. The voluntary dismissal rendered the whole proceed- 
ing nugatory, and the rights of the parties were the same as they 
would hâve been if the suit had never been commenced. 

[2] Did the filing in the creditors' suit, on December 19, 1914, of 
the trustee's application to hâve the income thereafter accruing im- 
pounded for its benefit, operate to give it a lien thereon ? The answer 
to this question dépends largely upon the efïect which we give to 
certain provisions of the Idaho statutes. If, but for the existence of 
the receivership in the creditors' suit, the trustée would hâve been 
entitled to a receiver in the foreclosure suit, the application referred 
to may be regarded as the équivalent of the appointment of a receiver 
in the latter case. Atlantic Trust Co. v. Dana, 120 Fed. 209, 62 
C. C. A. 657. Upon the other hand, if under the statutes of the 
State the applicant was not entitled through a receiver to acquire pos- 
session of the mortgaged property, including the income, then man- 
ifestly the filing of the application was ineffective for any purpose. 
The modem rule that, whatever its form, an instrument of mortgage 
or trust deed given as security only does not transfer title or confer 
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upon the mortgagee or trustée the right of possession, prevails in 
this State. Section 4523 of the Idaho Revised Codes provides that: 

"A mortgage of real property sball not be deemed a conveyance, whatever 
Its terms, so as to enable the owner of the mortgage to recover possession of 
the real property without a foreclosure and sale." 

There is much reason for tlie view tliat, whatever may be the 
agreement of the parties touching possession and the income of the 
property, the courts will not, in the face of such a statute, appoint a 
receiver for the purpose of enabling the mortgagee indirectly to ac- 
quire possession prior to foreclosure and sale. But it is to be noted 
diat the Idaho statute above quoted does not purport to deal with 
the subject of receiverships, or to abrogate or modify the gênerai rules 
of equity pertaining thereto. Upon the other hand, in the chapter of 
the Code upon tliat subject we find, not only the gênerai provision 
that receivers may be appointée in ail cases where they "hâve here- 
tofore been appointed by the usages of courts of equity," but the 
spécifie provision that in foreclosure suits they may be appointed 
vi'here the conditions of the mortgage hâve been broken, and the 
"property is probably insufficient to discharge the mortgage debt." 
Hère it was shown that the mortgagor was insolvent, and that by 
reason of certain conditions already mentioned there was danger that 
the value of the property would be impaired, and further that the 
property was probably insufficient to discharge the bonded debt. 

The question under considération bas never been decided by the 
Suprême Court of the state; but it is elementary that the several 
sections of the Code are to be construed together, and, if possible, 
ail are to be given effect. Brandon v. Fremont County, 6 Idaho, 
482, 56 Pac. 264. Applying that rule, I think it must be held that, 
but for the then-existing receivership, a receiver could and should bave 
been appointed in tlie foreclosure suit. The view finds strong sup- 
port in the case of Moncriefï v. Hare, 38 Colo. 221, 87 Pac. 1082, 
7 L. R. A. (N. S.) 1001, decided by the Suprême Court of the state 
of Colorado, where also there are similar statutory provisions. The 
question there had fuU considération, and a large number of cases 
are collated and commented upon. See also Scott v. Hotchkiss, 115 
Cal. 89, 47 Pac. 45, and Schreiber v. Carey, 48 Wis. 208, 4 N. W. 
124. It is not thought to be out of harmony with Teal v. Walker, 111 
U. S. 242, 4 Sup. Ct. 420, 28 L. Ed. 415, or Couper v. Shirley, 75 
Fed. 168, 21 C. C. A. 288. In the latter case it is expressly pointed 
out that the receivership there under considération rested upon no 
established principles of equity, and so far as I am able to discover 
it was not authorized by any statute of the state of Oregon, where 
the case arose. In the former, the question of the conditions under 
which a receiver may be appointed was not directly involved. 

I do not hold that a receiver may be appointed for the purpose of 
giving effect to the provisions of a trust deed mortgaging the income. 
But when conditions are shown to exist which, under the statutes of 
the state, plainly authorize a receivership, no good reason is apparent 
why the possession thus rightfuUy acquired should not operate to 
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make effective the agreement of the parties expressly pledging the 
income. An apparently contrary conclusion, it must be conceded, 
was reached by the Suprême Court of the state of Washington in 
Norfor v. Busby, 19 Wash. 450, 53 Pac. 716. From the view I hâve 
taken it foUows that the lien of the trust deed attached to the income 
arising after December 19, 1914, and the whole thereof being ad- 
mitted to be insufficient to satisfy the mortgage indebtedness, gênerai 
creditors hâve no interest therein. 

[3] It remains to consider whether in the distribution of the income 
fund accruing prior to that date the whole of the trustee's original 
claim, or only the residue remaining after the application of the pro- 
ceeds of the sale, shall be taken as the basis of apportionment. For 
the trustée it is said that, while the latter is the rule in bankruptcy pro- 
ceedings, the former prevails in "equity" cases; and it must be con- 
ceded that, in so far as it concerns claims secured by collatéral in na- 
tional bank receiverships, the proposition has been authoritatively es- 
tablished. Merrill v. National Bank, 173 U. S. 131, 19 Sup. Ct. 360, 
43 L. Ed. 640; Aldrich v. Chemical National Bank, 176 U. S. 618, 20 
S'up. Ct. 498, 44 L. Ed. 611; s. c, Chemical Nat. Bank v. Armstrong, 
59 Fed. 372, 8 C. C. A. 155, 28 L. R. A. 231 ; Id., 65 Fed. 573, 13 C. 
C. A. 47, 28 L. R. A. 231. And upon principle possibly no substantial 
reason can be given why, if controlling in national bank cases, the rule 
should not be extended to other insolvent estâtes, and to mortgage 
claims as well, provided, of course, there are noi opposing statutory 
provisions. Its désignation as the "equity" rule I am inclined to think 
carries with it a misleading implication. The fields in which the two 
rules obtain are both of équitable cognizance, and upon the question of 
which is the more équitable in principle or effect there may be, and is, 
a wide différence of view. That judicial opinion is divided is amply 
evidenced by the vigorous dissent of four of the judges in the Merrill 
Case, above cited. And it is of significance, I think, that generally, if 
not universally, where there has been an expression of tlie nonjudicial 
view, through législative enactment, the so-called bankruptcy rule has 
prevailed. It is embodied in the Bankruptcy Act of 1898, passed about 
the time of the rendition of the Merrill décision. It was the recog- 
nized rule in the state insolvency law of Idaho, which was superseded 
by the National Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 544). 
It is likewise the principle upon which estâtes of deceased persons are 
administered in this state. There is, of course, no inhérent reason why, 
in the judicial distribution of a debtor's property to his creditors, there 
should be one rule in a bankruptcy or probate proceeding and another 
where the estate is administered under the direction of a court of gên- 
erai equity jurisdiction. A more accurate characterization of the two 
rules would therefore seem to be to designate one as the législative and 
the other as the court rule. Now it has been held upon high authority 
that neither the National Bankruptcy Act nor the state insolvency law is 
binding upon a fédéral court administering an estate through a receiver- 
ship in the gênerai course of equity (Commercial, etc., Bank v. Lum- 
ber Co. [C. C] 194 Fed. 732, and cases therein cited), and the fore- 
going observations are made, not as furnishing sufficient ground in 
228 F.— 62 
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themselves for following the législative rule in this case, but as sug- 
gestive of considérations vi^hy I am inclined to restrict the application 
of the other rule to the limits within which it has been authoritatively 
established. Perhaps more fully than anywhere else the reasons for 
the court rule are set out in the opinion written by Judge Taft, in 
Chemical National Bank v. Armstrong, 59 Fed. 372, 8 C. C. A. 155, 
28 L. R. A. 231, to which approving référence is made by the Suprême 
Court in the Merrill Case, supra. As already stated, the Armstrong 
Case involved a national bank liquidation under the provisions of the 
National Banking Act. Of the claims against it some were secured 
by collatéral, and others were wholly unsecured. The only pertinent 
provision of the Banking Act is that the Comptroller, who takes pos- 
session of a failing bank and through his receiver winds up its affairs, 
shall make "a ratable dividend" of the funds to the creditors. In the 
course of his opinion Judge Taft said: 

"It is manifest tliat it would utterly defeat the object of the Banking Act if, 
after the suspension, the assets remained subject to levy, exécution, or at- 
tacbment, and therefore that the passlng of the assets into the hands of the 
receiver removes ail the property of the bank from liabillty to process to se- 
cure satisfaction of judgments. Bank v. Colby, 21 Wall. 609 [22 L. Ed. 
687]. The right which a creditor of the bank had before suspension of levying 
an exécution to satisfy his judgment is gone, and for it Is substituted a fixed 
and deflnite interest in the assets as a securlty for the payment of his debt, 
which it is the purpose of the Banking Act to reduce to money, and apply on 
his debt, with ail eonvenlent spced. We see no reason why this does iiot 
apply as well to creditors who hold collatéral as to those who are unsecured. 
It is well settled that the holding of collatéral does not prevent a creditor 
from enforcing his claim in the ordinary way by judgment and exécution 
against a debtor wlthout any déduction for his collatéral. Lewis v. U. S., 92 
U. S. 618 [23 L. Ed. 513]. When the secured creditor is requlred by the trans- 
fer of the assets in trust for winding-up purposes to forego his right to satis- 
fy his entire debt out of the property of the bank by levy and exécution, why 
should there be substituted for that right anythlng less than that which the 
unsecured creditor gains by yielding up the same right? Take the case of 
two creditors of the bank for $1,000 each, one with collatéral and the other 
unsecured. Before suspension, the one has two modes of coUecting his debt — 
first, by levy and exécution for $1,000 ; and, second, by reducing and applying 
the collatéral. The other has but one— that of a levy and exécution for 
$1,000. Wlien the bank suspends, the unsecured creditor acquires, in ex- 
change for his right to levy on the property of the bank to make $1,000, an 
undivided interest in the assets held by the receiver, after the circulating notes 
are paid, which bears the same ratio to the entire assets of the bank as $1,000 
does to the entire indebtedness. If so, why should not the secured creditor, 
who, before the suspension, had also the right to make $1,000 by levy on 
the property of the bank, receive the same ratable interest in the assets held 
by the receiver? The suspension of the bank, and its seizure by order of the 
Comptroller, hâve no effect to change the rights of the creditor with référence 
to his collatéral." 

I hâve quoted at unusual length in order to disclose fully the basis 
and import of the reasoning by which the rule is supported. In sub- 
stance it is that the appointment of a receiver should not operate to 
change the status of the two classes of creditors, one secured and the 
other unsecured, in their relation either to the estate or to each other ; 
that but for the receivership the collatéral holder would hâve had the 
right to sue and satisfy his debt by levy and exécution against the en- 
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tire property, regardless of his collatéral ; and that he cannot jtistly be 
deprived of that right to his disadvantage, and to the advantage of the 
unsecured créditer, by the institution of a receivership. Now, if we 
adopt this course of reasoning in the instant case, what is the resuit? 
The trustée hère held a claim secured by mortgage. The property 
mortgaged is situate in Idaho, and the mortgage contract is therefore 
to be adjudged by the local law. By section 4520 of the Revised Stat- 
utes of Idaho it is provided that: 

"There can be but one action for the recovery of any debt, or the enforce- 
ment of any rlght secured by mortgage upon real estate or Personal property." 

And such action is defined to be a foreclosure suit. In such suit, 
after sale, but not until after sale, the plaintifï may hâve personal judg- 
ment, which, and which only, he may satisfy by levy and exécution. 
Such being the law, to hold that the trustée hère may receive a divi- 
dend upon its entire claim and hold its security in reserve for the sat- 
isfaction of the balance, if any, remaining unpaid, is manifestly to re- 
verse the statutory order, and it would be to do just what in the Arm- 
strong Case was held could not justly be donc, for thus the receiver- 
ship would operate to alter the relation of the two classes o.f creditors, 
to the advantage of the secured créditer and to the disadvantage of 
the unsecured. Had not the receiver been appointed, the unsecured 
créditer could hâve passed his claim to judgment and satisfied the same 
by levy and exécution; but this the trustée could net hâve done, for 
it was without such remedy until it had exhausted its security, and then 
it could levy, not for the f ull amount of its original claim, but only for 
such déficit as remained unpaid. The équivalent of the remedy which 
was thus available to it without a receivership is, under the circum- 
stances, the récognition of this déficit, and that only, as the basis of a 
ratable distribution, and this is the rule which will be foUowed. 

For the trustée the further suggestion is made that it would be in- 
équitable now to held that so much of the income as bas been applied 
by the receiver to new construction and to interest and sinking fund 
upon underlying divisional bonds is subject to distribution in this pro- 
ceeding. But as shown by the paragraph hereinbefore quoted from 
the decree, which is binding upon the trustée, thèse f unds are deemed 
to be on hand; they were permitted to be diverted with the express 
understanding that they would be restored. In theory, therefore, they 
never were disbursed, but hâve always remained, and are now, in the 
hands of the receiver. If it be said that, but for the receivership, the 
debtor might hâve expended them for the same purposes, to the benefit 
of the trustée, it may also be said that, but for the receivership, they 
might hâve been attached by the gênerai creditors, and thus wholly lost 
to the trustée. 
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UNITED STATES v. LOMBARDO. 
(District Court, W. D. Washington, N. D, November 10, 1915.) 

No. 3117. 

1. WiTNESSES ®=329.3 — Self-Incrimination — Effeot of Statutoet Protec- 

tion. 

White Slave Trafflc Act June 25, 1910, c. 395, § 6, 36 Stat. 826 (Comp. 
St. 1913, § 8817), requires every person keeping any alien woman or gir! 
in any house or place for tlîe purpose of prostitution, or for any other 
immoral purpose, to file with the Commissloner General of Immigration 
a statement in writing setting forth certain, facts, and provides tliat any 
such person failing to file such statement shall be guilty of a misdemean- 
or, that no person shall be excused from furnisMng the statement on the 
ground that it might tend to criminate him, but that no person shall be 
prosecuted "under any law of the United States" on account of anything 
truthfully reported in such statement. Rem. & Bal. Co<le Wash. §§ 2440, 
26S8, make it an offense to keep a house of prostitution, or to place a 
female therein with intent that she shall live a life of prostitution. Held, 
that section 6 violâtes Const. U. S. Amend. 5, providing that a party shall 
not be compelled in any criminal case to be a witness against himself, as 
a party harboring an alien for the purpose of prostitution is thereby re- 
quired to furnlsh évidence which could be used against her in a prosecu- 
tion for a violation of the state laws. 

[ITd. Note. — For other cases, see Witnesses, Cent. Dig. §§ 1009-1014; 
Dec. Dig. iS=>293.] 

2. Cbiminal Law <S^>113— Venue of Offenses — Offenses Against United 

As Act March 3, 1891, c. 551, § 7, 26 Stat. 10S5 (Comp. St. 1913, § 954) 
as amended by Act March 2, 1895, c. 177, 28 Stat. 780 (Comp. St 1913, § 
955), fixes the office of the Commissloner of Immigration at Washington, 
D. C, the offense of failing to flle with such Commissloner the statement 
required to be flled by Act June 25, 1910, § 6, was committcd at Washing- 
ton, D. C, and the District Court for the Western District of Washington 
had no .iurlsdiction of a pi'osecution therefor, since the word "flle" means 
to deliver to the office, and mailing the statement is not a liling thereof ; 
a paper beiiig liled wheu it is delivered to the proper officiai aud by him 
recei\€d and flled. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 190, 232 ; 
Dec. Dig. <S=>113. 

For other définitions, see Words and Phrases, First and Second Séries, 
File.] 

Albino Lombarde was indicted for an offense. On demurrer to the 
indictment. Demurrer sustained. 

Clay Allen, U. S. Atty., and Winter S. Martin, Asst. U. S. Atty., 
both of Seattle, Wash., for the United States. 

Samuel A. Wright, of Seattle, Wash., and Frank H. Kelley, of Ta- 
coma, Wash., for défendant. 

NETERER, District Judge. [1] The indictment cha.rges a viola- 
tion of section 6 of the White Slave Traffic Act of June 25, 1910, 36 
Stat. at Large, pages 826, 827. The suffîciency of the indictment is 
challenged by demurrer. The défendant contends that by section 6 
of the act, supra, she is required by statements in writing to incrim- 

€;::sFor other cases see same topic & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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inate herself under the criminal laws of Washington, and is deprived 
of her protection under the Fourth and Fifth Amendments, and that 
the saving provision of section 6, supra, granting immunity from pros- 
ecution under "any law of the United States," is not as broad as the 
provisions of the amendments, and therefore abridges her rights. In 
this connection it may be said that the laws of Washington make keep- 
ing a house of prostitution an offense punishable by fine and imprison- 
ment. Sections 2688 and 2440, Rem. & Bal. Codes of Washington. If 
the défendant was harboring the party charged in the indictment for 
the purposes of prostitution, and she made the statement required by 
section 6, supra, she would be furnishing évidence which could be 
used against her in the prosecution for a violation of the laws of 
Washington. 

Is the requirement a violation of the Fifth Amendment, which pro- 
vides that a party "shall not be compelled in any criminal case to be 
a witness against himself" (herself)? The immunity granted by sec- 
tion 6 of the act is not as broad as the constitutional provision. Coun- 
selman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 1110. 
In this case Justice Blatchford said that it was not possible that the 
meaning of this constitutional provision was limited to a case against 
the party himself. It seems that the Counselman Case applies directly 
to the issue hère. Courts must jealously guard the rights guaranteed 
to accused persons, and save to them the constitutional protection. The 
Suprême Court, in Boyd v. U. S., 116 U. S. 616, 6 Sup. Ct. 524, 29 
L. Ed. 746, held the provisions of Revenue Act of June 22, 1874, c. 
391, 18 Stat. 186, répugnant to the Fourth Amendment, which re- 
quired a défendant to produce, on motion of the district attorney, 
his private books and papers in suits for penalties or forfeitures. In 
Weeks v. U. S., 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L. R. 
A. 1915B, 834, Ann. Cas. 1915C, 1177, the court held the protection 
of the Fourth Amendment to reach ail alike, whether accused of crime 
or not, and that convictions by means of unlawful seizure or enforced 
confessions in violation of fédéral rights are not to be sanctioned by 
the courts, which are charged with guarding the constitutional rights, 
and directed the return of letters seized in violation of the protection 
given by the Fourth Amendment; application having been made for 
such return before trial. The same reason applies to the protection 
given by the Fifth Amendment, and to penalize the failure to give a 
statement which is self-incriminatory is beyond the power of the Con- 
gress. 

The contention of the government that Brown v. Walker, 161 U. S. 
591, 16 Sup. Ct. 644, 40 L. Ed. 819, is controlling, is not accepted. 
In the Brown Case the immunity granted by the act was held as broad 
as the Fifth Amendment by the majority of the Suprême Court, and 
this immunity amendment was passed by Congress after the décision 
in the Counselman Case, presumably for the purpose of meeting the 
objection urged in that case. The minority of the court by a dissent- 
ing opinion held the immunity provision not broad enough to meet 
the provisions of the Fifth Amendment. The immunity granted by 
this act is expressly limited to prosecutions "under the laws of the 
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United States," thus withdrawing tlie protection granted by the Fiftb 
Amendment as to prosecutions under the state laws, and abridging, the 
protection granted by section 9, art. 1, of the Constitution of Wash- 
ington, which is not in harmony with the privilèges and immunities 
granted to the citizens of the several states, and inhibitions placed upon 
the several states by the Constitution of the United States. 

The Suprême Court of Missouri, in State of Missouri v. Simmons 
Hardware Co., 109 Mo. 118, 18 S. W. 1125, 15 L. R. A. 676, con- 
sidered a similar constitutional provision with relation to the act of 
the Législature of 1889 "for the punishment of pools, trusts and con- 
spiracies," which required an officer of every corporation to inform 
under oath the Secretary of State, under penalty of fine and imprison- 
ment, conceming its business with relation to said act, which it held 
to be in conflict with the constitutional provision that "no person shall 
be compelled to testify against himself in a criminal case." 

In People v. Rosenheimer, 70 Mise. Rep. 433, 128 N. Y. Supp. 
1093, the court held unconstitutional a statute making it a felony for 
the owner of any motor vehicle, with knowledge that an injury had 
been occasioned by the operator's négligence or accident, to fail to stop 
and give his name and address and number of license to the injured 
person, or a police officer, etc., and at page 436 of 70 Mise. Rep., at 
page 1096 of 128 N. Y. Supp., the court said : 

"A similar provision applicable to proeeedings lu the fédéral courts is found 
In the Fifth Amendment to the Constitution of the "United States." 

The state décisions are not controlling, in fédéral courts, and are 
simply referred to for the purpose of showing the trend of thought 
of recO'gnized légal minds upon a like issue as hère presented. The 
manifest purpose of the constitutional provisions of the United States 
and the states is to place the stamp of silence upon parties or witnesses 
as to self-incriminating statements, and to keep inviolate the maxim 
"Nemo tenetur seipsum accusare." This section, I think is violative 
of the express provisions of the Fifth Amendment. Answering the 
suggestion of the district attorney that the privilège is personal and 
cannot be made by another, it is sufficient to say that the record dis- 
closes that the right is asserted by the défendant personally in her own 
behalf. 

[2] The second contention of the défendant, that the court has 
not jurisdiction, must also be sustained. The gist of the offense is 
the failure "to file with the Commissioner General of Immigration" 
a statement, etc. By Act March 3, 1891, c. 551, § 7, 26 Stat. at Large, 
page 1085, as amended by Act March 2, 1895, c. 177, 28 Stat. page 
780, the ofifice of the Commissioner of Immigration was created and 
his office fixed at Washington, D. C. The government contends that 
the offense was a continuing one, and extended from this district to 
Washington, D. C, and that the filing of the statement need not be 
at the office in Washington, but may be deposited in the post office of 
the United States, addressed to the Commissioner General, and this 
forwarding through the usual course of mail should be considered as 
"filing," and that the failure to post within 30 days would commencer 
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the offense, wliîch would be continuous. This contention cannot be 
reconciled with the language employed in the act. The word "file" 
was net defined by Congress. No définition having been given, the 
etymology of the word must be considered, and ordinary meaning, ap- 
phed. The word "file" is derived from the Latin word "filum," and 
relates to the ancient practice of placing papers on a thread or wire 
for safe-keeping and ready référence. Filing, it must be observed, is 
not complète until the document is delivered and received. "Shall 
file" means to deliver to the office, and not send through the United 
States mails. Gates v. State, 128 N. Y. 221, 28 N. E. 373. A paper 
is filed when it is delivered to the proper officiai and by him received 
and filed. Bouvier, Law Dictionary; Hoyt v. Stark, 134 Cal. 178, 
66 Pac. 223, 86 Am. St. Rep. 246; Wescott v. Eccles, 3 Utah, 258, 2 
Pac. 525 ; In re Von Borcke (D. C.) 94 Fed. 352 ; Mutual Life Ins. 
Co. V. Phinney, 76 Fed. 618, 22 C. C. A. 425. Anything short of de- 
livery would leave the filing a disputable fact, and that would not be 
consistent with the spirit of the act. 

The Interstate Commerce Act of February 4, 1887, c. 104, § 6, 24 
Stat. 380 (Comp. St. 1913, § 8569), requires the filing of schedules of 
Interstate rates with the Interstate Commerce Commission. The El- 
kins Act of February 19, 1903, c. 708, § 1, 32 Stat. 847 (Comp. St. 
1913, § 8597), made the willful failure to "file" a misdemeanor, pun- 
ishable in any fédéral court having jurisdiction within the district in 
which the offense was committed. Section 19 of the act (24 Stat. 386 
[Comp. St. 1913, § 8590]) provides that the principal office of the 
Commission shall be in the city of Washington, D. C. The défendant 
was prosecuted in the Western district of New York, and the court, 
in New York Central & Hudson River Ry. Co. v. U. S., 166 Fed. 267, 
92 C. C. A. 331, held that: 

"The offense of failing to file the schedule with the Commission having 
been committed in Washington, in the District of Columbia, the ♦ * * 
court of the vVestern district of New York had no jurisdiction." 

This décision was accepted by the Department of Justice. It would 
seem as though this case was upon ail fours with the case at bar ; this 
being a stronger case, in view of the fact that under the provisions of 
the Interstate Commerce Act the Commission could hold sessions in 
places other than the place of its principal office. 

The offense, if one was committed, was within the District of Colum- 
bia, and the défendant has the right, under the Sixth Amendment, tr> 
a public trial within that district 

The demurrer is sustained. 
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In re SAN ANTONIO LAND & IRRIGATION 00., Limited. 
(District Court, S. D. New York. January 6, 1916.) 

1. BANKBUPTCT i^=>51 VOLUNTABY PROCEEDINGS VaCATING ADJUDICATION. 

In a voluntary proceeding, In which an ad,iudicatlon immediately fol- 
lows the flling of a pétition, good on its face, witliout opportunity to any 
interested person to question the allégations of the pétition, a pétition 
to vacate on the ground that the court obtained no .lurisdiction is the cor- 
rect practice, where the résidence, domicile, and principal place of busi- 
ness of the bankrupt are net as alleged, as thèse matters are jurisdic- 
tional. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 49; Dec. Dig. 
<S=551.] 

2. Bankkuptct i®=>51 — Voluntaky Pboceedings — Vaoatino Adjudication. 

Under Bankr. Act July 1, 1898, c. 541, § 57, SO Stat. 560 (Comp. St. 1913, 
§ 9641), providlng for the proving of secured debts, mortgage bondhoM- 
ers of a corporation bave standing to pétition for the vacation of an adju- 
dication on a voluntiiry pétition on the ground that the bankrupt's prin- 
cipal place of business is in a différent district. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. i 49; Dec. 
Dlg. <S=551.] 

3. Bankruptcy "©=51 — Voluntaby Proceedings — Vacatins Adjudication. 

A receiver of a corporation appointed by a state court had an interest 
In opposing a voUintary proceeding In bankruptcy, entltllng hlm to file 
a pétition to vacate the adjudication on the ground that tlie bankrupt's 
principal place of business was In a différent district. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 49; Dec. 
Dig. <®=351.] 

4. Bankeupicy <S=:3l6 — Persons Subject to Jurisdiction — "Principal 

Place of Business." 

The location of a corporatlon's principal place of business, wlthin the 
meaning of the Bankruptcy Act, Is determined purely by the facts, and 
not by the intention of the corporate authoiities or the récitals in the 
charter. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. | 20 ; Dec. Dig. 
<g=»10. 

For other définitions, see Words and Phrases, First and Second Séries, 
Principal Place of Business.] 

5. Bankruptcy <S»16 — Persons Subject to Jurisdiction — Place ce Busi- 

ness. 

On a pétition to vacate an adjudication in bankruptcy agalnst a Cana- 
dian corporation organized to carry on the business of a land and irriga- 
tion Company, évidence held to show that, while the corporation had at- 
tempted to do business In such a form as to avold doing business in Tex- 
as, and though its business there was carried on through tlie médium of 
subsldiary corporations and passive trustées, its principal place of busi- 
ness was in fact in San Antonio, Tex. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 20 ; Dec. Dig 
<S=5l6.] 

6. Bankruptcy <S=3l6 — Peksons Subject to Jurisdiction — "Property Witii- 

IN TiLB District" — "Bankruptcy Proceeding." 

Withln the provision of the Bankruptcy Act giving jurisdiction to the 
court withln whose district the alleged bankrupt bas property, if it does 
not hâve its principal place of business, réside, or bave its domicile with- 
ln the United States, corporate stock and bond certlflcates pledged to a 
pledgee withln a district, and the balance In an account with a trust 
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Company therein, was "property within the district," as a "bankrnptcy 
proceeding" is a kind of équitable attachment, whlch reaches whatever 
assets can be reached by any available judicial process, and the situs ol 
property is not to be determined by gênerai doctrines, sucb as "mobilia 
sequuntur personam." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dlg. 
<g=>18. 

For other définitions, see Words and Phrases, Blrst and Second Séries, 
Bankruptcy Proceedlngs.] 

7. Bankkuptct <S=3l6 — Peesons Subject to Jueisdiction — Pkopeett With- 
in THE DiSTEICT. 

A deposlt by a corporation to meet unpaid coupons on its bonds waa 
not property belonging to the bankrupt within the district where it was 
deposited that would give jurisdiction of a bankruptcy proceeding, as the 
deposlt was a trust deposit belonging to the holders of the coupons. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. § 20 ; Dec. Dig. 
<S=16.] 

In Bankruptcy. In the matter of the San Antonio Land & Irriga- 
tion Company, Limited, bankrupt. On review of a master's report. 
Report modified and confirmed, and adjudication set aside. 

Guggenheimer, Untermyer & Marshall, of New York City (Louis 
Marshall, of New York City, of counsel), for trustée in bankruptcy. 

Gordon Auchincloss, of New York City, and F. C. Davis and Ter- 
rell, Walthall & Terrell, ail of San Antonio, Tex., for receiver. 

Gordon Auchincloss, of New York City, and Coke & Coke, of Dallas, 
Tex. (Alex. S. Coke, of Dallas, Tex., of counsel), for mortgage bond- 
holders. 

AUGUSTUS N. HAND, District Judge. The San Antonio Land 
& Irrigation Company, Limited, a Canadian Corporation, was adjudi- 
cated a bankrupt in this district on the ground that it did not hâve 
its principal place of business, réside, or hâve its domicile within the 
United States, but had property within the borough of Manhattan 
in the Southern district of New York. Prior to the filing of the péti- 
tion in bankruptcy, a creditors' bill was filed in the courts of the state 
of Texas by certain mortgage bondholders, alleging the insolvency of 
the company, praying for a receiver, and impounding the assets of the 
corporation within that jurisdiction. The receiver appointed by that 
court and the creditors appearing in that litigation hâve petitioned 
this court to vacate the order of adjudication because the bankrupt 
did not hâve its principal place of business, résidence, or domicile 
within this district, but had its principal place of business within the 
state of Texas. The court referred to John J. Townsend, Esq., as 
spécial master, the questions (1) whether the bankrupt had its princi- 
pal place of business within this district; and (2) whether, if the 
bankrupt had no principal place of business within the United States 
it had property within this district. He reported that the bankrupt 
(1) had its principal place of business in Texas, and not in Canada or 
New York ; and (2) it had certain property within this district. Upon 
the review of the master's report, counsel for the trustée makes two pre- 

S::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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liminary objections: First, that the adjudication cannot be attacked 
coUaterally, but only upon appeal ; second, that the moving parties hâve 
no standing to institute the proceeding. 

[1] In a voluntary proceeding, which this was, an adjudication in 
bankruptcy immediately follows the filing of a pétition good on its 
face, without opportunity to any interested person to question the 
allégations of the petitioner. It seems to be entirely settled that al- 
légations as to résidence, domicile, and principal place of business are 
jurisdictional matters. À pétition to vacate upon tlie ground that the 
court obtained no jurisdiction of the subject-matter, if thèse facts 
are not as alleged, is the correct practice. In re Garneau, 127 Fed. 
677, 62 C. C. A. 403; In re Guanacevi Tunnel Co., 201 Fed. 317, 119 
C. C. A. 554. 

[2] The bondholders hâve an interest which gives them a proper 
standing. They hâve provable claims under section 57 of the Bank- 
ruptcy Act, which provides for the proving of secured debts. In re 
Sampter, 170 Fed. 938, 96 C. C. A. 98; United States Trust Co. v. 
Gordon, 216 Fed. 929, 133 C. C. A. 117. 

[3] An adjudication in bankruptcy would vest the équitable title 
to the real estate in Texas in the trustée when appointed, unless the 
right of the state court receiver should prove to be superior. The lat- 
ter, therefore, has an interest in attacking the bankruptcy proceeding, 
though it is difficult for me to reconcile some of the décisions in bank- 
ruptcy with the gênerai rule that, to give a receiver standing in this 
court, an original bill must be filed and his appointment obtained in this 
jurisdiction. A receiver in equity, however, has been allowed to appear 
in bankruptcy and maintain his rights in the cases of In re Hudson Riv- 
er Electric Power Co. (D. C.) 173 Fed. 934 (which was affirmed by the 
Circuit Court of Appeals of this circuit 183 Fed. 701, 106 C. C. A. 
139, 33 Iv. R. A. [N. S.] 454); In re Gold Run Mining & Tunnel 
Co. (D. C.) 200 Fed. 162; and Blackstone v. Everybody's Store, 207 
Fed. 752, 125 C. C. A. 290. Upon the authority of thèse cases, I am of 
the opinion that the Texas receiver is a proper party to the proceed- 
ing. 

[4] Having disposed of thèse preliminary objections to the proceed- 
ing, the main question must be considered as to where the princi- 
pal place of business of the corporation was situated during six 
months prior to the filing of the pétition. This, under the décisions, is 
determined purely by the facts, and not by intentions of the corporate 
authorities or récitals in the charter, which, in this case, stated "the 
chief place of business" was Toronto. Dressel v. North State Lum- 
ber Co. (D. C.) 107 Fed. 255 ; Tiffany v. La Plume Condensed Milk 
Co. (D. C.) 141 Fed. 444 ; Home Powder Co. v. Geis, 204 Fed. 568, 
123 C. C. A. 94; In re Tennessee Const. Co. (D. C.) 207 Fed. 203. 

[5] I can hâve no doubt tliat the officers and directors desired in 
this case to avoid doing business in Texas, and took varions steps 
in an attempt to prevent their acts from having such a légal effect. 
They incorporated the Médina Valley Irrigation Company to build 
a dam for irrigation and own the dam site, and the Médina Townsite 
Company to purchase and sell town sites. If thèse companies, of 
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which the alleged bankrupt owned the stock, had been its only agencies 
of opération in the state of Texas, it would perhaps rightly be regarded 
as a mère holding company, coming within the doctrine laid down in 
Peterson v. Chicago, Rock Island & Pacific Ry. Co., 205 U. S. 364, 27 
Sup. Ct. 513, 51 L. Ed. 841, and similar cases. It is perfectly true that, 
in the absence of fraud or violation of statutory prohibitions, the law 
will, as a rule, regard corporations as separate entities in every sub- 
stantial sensé, however intimately connected by stock control or com- 
mon directors. Hère, however, both according to the charter provi- 
sions of the bankrupt, the prospectus and intérim report to the se- 
curity holders, many letters and statements of its représentatives, and 
the important fact that its bonds were the financial source of supply 
for ail the work in Texas, the bankrupt was in fact in actual control 
of the business there. The Médina Companies were its créatures and 
agents. Under thèse circumstances, under the doctrine laid down in 
the case of In re Muncie Pulp Co., 139 Fed. 546, 71 C.C.A. 530, it 
would seem to be reasonable to treat the business activities of the 
Médina Companies as those of the San Antonio Land & Irrigation 
Company, which directed their activities and held ail of their stock. 
Palfrey was their common superintendent, and Dr. Pearson, the prési- 
dent of the Land Company, was the promoter and final director of the 
entire enterprise. 

It is not necessary to regard the subsidiary corporations as nonex- 
istent, or to disregard them in any way which would affect their separate 
creditors ; but it is reasonable, I think, to treat them as agencies of the 
San Antonio Land & Irrigation Company, Limited. What impresses 
me most is the further circumstance that the three trustées, who held 
the lands and sold them for the San Antonio Land & Irrigation Compa- 
ny, Limited, were in reality and even in the most technical aspect mère 
passive trustées. They had no duties to perf orm, except to hold the title 
to the immense tract of land which was to be irrigated by the Médina 
Valley Irrigation Company, whose stock the San Antonio Company 
owned. Such a relation was no trust. There were no acts to be per- 
formed by the trustées, and no obligations, except to account for the 
proceeds of sales. Under the laws of most of our states, such a trust 
would exécute itself , and the légal title would ipso facto vest in the ben- 
eficiary. No clearer case of a mère alter ego of the bankrupt, devised 
in the hope of avoiding the Texas law, can be imagined. The San An- 
tonio Land & Irrigation Company, Limited, was authorized by its 
charter : 

"To acquire by purchase or otherwlse and hold lands, timber llmlts or 11- 
censes, water lots, water falls, water privilèges or concessions and powers 
and rights and Interests thereln, and to build upon, develop, Irrigate, eultlvate, 
farm, settle, and otherwise improve and utilize the same, and to lease, sell, 
or otherwise deal with or dispose of the same, and generally to earry on the 
business of a land and land improvemeat and irrigation company." 

In a letter written by Mr. Trueb, the secretary of the company, and 
included in the minutes, this company was said to hâve been — 
"f ormed for the purpose of acquiring sixty thousand acres of land In the San 
Antonio District of Texas, and for Irrigating and selllng the same to settlers." 
Toronto Exbibit 2, p. 2, 
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In the intérim report, Dr. F. S. Pearson, the company's président 
and the promoter of the whole enterprise, says this company — 

'n'as created for the purpose of acquirlng large areas of land in the vlclnity 
of San Antonio, Tex., and developing an extensive irrigation system in connec- 
tion therewith, with a view to reselling the lands with contracta to Irrigate 
the same." 

A corporation known as the Pacific Securities Company contracted 
to sell to the San Antonio Land & Irrigation Company, Limited, "ap- 
proximately 60,000 acres of land" situated in Texas, the entire capital 
stock of the Médina Irrigation Company, and $1,600,000 bonds of the 
latter company, and was to receive in return $8,000,000 stock of the 
San Antonio Company and £1,200,000 bonds of the latter. The title 
to this large acreage was never in form in either the Pacific Securities 
Company or the San Antonio Land & Irrigation Company, Limited, 
but was purchased in the name of Cresson and was placed in the 
names of trustées, whose only duty was to hold it. This déclaration of 
trust is of sufficient importance to quote: 

"Whereas, the pnrchase money for ail those tracts of land aggregatiug, 
approximately, 60,000 acres, located in the counties of Médina, Bexar, Atas- 
cosa, Frio, and Bandera in the said state of Texas, acquired and to be acquir- 
ed in the names of William Aubrey, Franz C. Groos, and Leroy W. Baldwin, 
as trustées, has been and will be provided and paid by the Pacifie Securities 
Company, Limited, of the Dominion of Canada, for the San Antonio Land & 
Irrigation Company, Limited, of said Dominion: 

"Xow, therefore, know ail nien by thèse présents that, at the request of said 
Pacific Securities Company, Limited, and said San Antonio Ijand & Irrigation 
Company, Limited, we, the said William Aubrey, Franz C. Groos, and Leroy 
W. Baldwin, as such trustées, do hereby déclare that we stand and will here- 
after stand seised of said lands, so acquired and to be acquired, in trust — 

"First. For account of the Empire Tnist Company of New York as trustée 
under the indenture of mortgage dated May 1, 1911, between said Land Com- 
pany and said Trust Company, to secure an issue of said Land Company of 
one million six hundred thousand (1,600,000) pounds of its first mortgage 
bonds, and secured in trust for said San Antonio I^îind & Irrigation Company, 
Limited. That the said William Aubrey, Franz C. Groos, and Leroy W. 
Baldwin hereby covenant with said Pacific Securities Company, San Antonio 
Land & Irrigation Company, Limited, and said Empire Trust Company, and 
each of them, that we will hold and dispose of said lands as said indenture of 
mortgage directs, and, subject to said mortgage, as said San Antonio Land 
& Irrigation Company, Limited, may direct." 

This transfer of the lands to thèse trustées was by virtue of a 
resolution of the San Antonio Company, directed to the Pacific Com- 
pany, requesting such transfer. By a further resolution, H. I. Miller, 
vice président of the San Antonio Land & Irrigation Company, Limited 
(who lived in New York) was authorized to contract on behalf of that 
company for the sale of lands, and the trustées were "instructed to ac- 
cept the directions and instructions of the said H. I. Miller." Page 53 
of Minutes. 

It is argued that the Pacific Securities Company, by a sale of the 
bonds of the San Antonio Land & Irrigation Company, Limited, which 
were transferred to the Pacific Securities Company in considération 
for varions securities belonging to that company and for the lands, 
was really the company that furnished the finances for the enterprise. 
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This is in a sensé true; but the funds were procured from sales of 
the raortgage bonds of the San Antonio Land & Irrigation Company, 
lyimited, and the latter company through its trustées owned the lands 
and sold a portion of them. The development and sale of thèse lands 
was the nature of its business and its ultimate corporate object. The 
Pacific Securities Company was a mère conduit for the issue and sale 
of securities. The purchase, development, and sale of lands was 
the essential business of the San Antonio Land & Irrigation Company, 
Limited, and that business, which was its only real business, was car- 
ried on in San Antonio, Tex. The title deeds and abstracts and ail 
the detailed accounts were at San Antonio. The Paciiic Securities 
Company, after the real business began, was a mère holding company. 
I cannot, under the circumstances, regard as determinative of the issue 
the factthat the book entries, the name of the corporation on the door, 
and other formai appearance in Texas, were so arranged as not to dis- 
close the présence of the San Antonio Land & Irrigation Company, 
Limited, in that state, because the appearance was not the reality. The 
lands were purchased from the proceeds of the bonds of the San Anto- 
nio Land & Irrigation Company, Limited, and as a final resuit it owned 
those lands, subject to the bond issue above mentioned. The cost 
of the dam and its site, and also the cost of maintenance, were also 
furnished from the proceeds of thèse bonds. The Médina Valley 
Irrigation Company was wholly controlled by the San Antonio Land & 
Irrigation Company, Limited, through stock ownership. 

It appears from the foregoing that the Pacific Securities Com- 
pany was a holding company of the San Antonio Land & Irrigation 
Company, Limited ; that the latter was an operating company, at least 
as regards the 60,000 acres, and a holding company of the Médina 
Valley Irrigation Company and the Médina Town Sites Company. 
The San Antonio Land & Irrigation Company, Limited, held its direc- 
tors' and stockholders' meetings in Canada, but its essential opérations 
were principally in San Antonio. There was its great property vested 
formally in trustées, but in ail essential respects belonging to it and op- 
erated under its direction. Even though the Médina Companies be re- 
garded as separate entities, and not mère corporate agencies, I think the 
légal mechanism of thèse trustées and the fact that accounts in Texas 
were in the names of the Médina Companies or the trustées does not 
outweigh the substantial essential fact that the San Antonio Land & Ir- 
rigation Company, at least in equity, and probably at law, owned the 
great acreage and absolutely directed the action of the trustées, whose 
only duty was to f ollow instructions and account. Mère f orms and con- 
duct of corporate meetings in Canada, and charter provisions as to 
where the principal place of business was situated, must yield to 
th^ foregoing facts, which clearly indicate that San Antonio was the 
principal place of business. 

However careful the bankrupt may hâve been to avoid doing busi- 
ness in Texas, the attempt to secure such a resuit, in ray opinion, was 
abortive. The belief that légal relations may be sufficiently estab- 
lished by mère technicalities is common enough, but is not often really 
true. Hère the attempt to avoid doing business in Texas was based 
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upot) form, but ignored substance. I am convinced that Texas was 
the place where ail the business, except that of the most formai kind, 
was done, and that the principal place of business was San Antonio. 
This conclusion establishes that the adjudication in bankruptcy in this 
district was without warrant and must be set aside. I therefore over- 
Tule the exceptions to the master's report and hold that the prin- 
cipal place of business of the San Antonio Land & Irrigation Com- 
pany was San Antonio. 

[6, 7] In view of this, it is net necessary to consider whether there 
was property of the San Antonio Company within the Southern Dis- 
trict of New York. For the purpose of making a record that may 
be available in case of an appeal, however, I will say that I think the 
meaning of the word "property" under the Bankruptcy Act should 
be much the same as that under judicial décisions relating to mat- 
ters of taxation and attachment. In other words, a bankruptcy pro- 
ceeding is a kind of équitable attachment, which should be held to 
reach whatever assets any available judicial process can reach. Con- 
sequently the situs of property is not to be determined by gênerai 
doctrines, such as "mobilia sequuntur personam," which may well be 
applicable in matters like the law of inheritance, but by power of ef- 
ficient control. Such a view is advantageous, in order to protect 
creditors and safeguard the taxing power. It is the real basis of the 
New York case of Simpson v. Jersey City Contracting Co., 165 N. 
Y. 193, 58 N. E. 896, 55 L. R. A. 796, where the New York Court 
of Appeals held that stock of a nonresident in a foreign corporation, 
when pledged in New York, could be attached. I shall follow this 
case, and hold that the stock of the Médina Companies, belonging to 
the bankrupt and pledged to the Empire Trust Company, was prop- 
erty of the bankrupt within this district. The intérim bond certifi- 
cates of the Médina Valley Irrigation Company were pledged in the 
same way to the Empire Trust Company, and subject to this pledge 
the equity was properly regarded as property within this state. In 
the same way the balance of $8.06 in the account of the bankrupt 
with the Empire Trust Company was property within the district. 
The deposit to meet unpaid coupons was, however, a trust deposit be- 
longing to the holders of the coupons, and not property within the 
district belonging to the bankrupt. 

For the foregoing reasons, I modify the referee's report, so as to 
include the stock of the Médina Companies hypothecated to the Em- 
pire Trust Company and the $8.06 account as property of the bank- 
rupt within the district, and, as so modified, confirm the report in ail 
respects. 
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BRUXSWICK-BALKE-COLLANDER CO. v, EVANS et aU 

(District Court, D. Oregon. January 3, 1916.) 

No. 6940. 

1. STATUTES ©=5ll8 — TiTLES AND SXJB.TECTS OF ACTS. 

The title of Act Or. Oct. 19, 186^1, entltled "An act to provide a Code 
of Oriminal Procédure and to deflne crimes and their punishment" 
(Deady & Lane's Gen. Laws, p. 436, cote), sufflc-iently expresses the sub- 
ject-matter of such act, within Const. Or. art 4, § 20, providing that ev- 
ery act sball embrace but eue subject and matters properly connected 
tberewith, wblcli subject shall be espressed In the tltle. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 158-160; Dec. 
Dig. €=»118.] 

2. Statutes <S=i118 — ^Titles and Subjects ce Acts. 

Const. Or. art. 4, § 20, requires the subject of every act to be expressed 
In the title. Section 22 provides that no act shall ever be revised or 
amended by mère référence to its title, but that the act revised or sec- 
tion amended shall be set forth and published at full length. Act Dec. 
18, 1865, entltled "An act to amend an act entltled 'An Act to provide a 
Code of Criminal Procédure, and to deflne crimes and theIr punishments,' 
approved October 22, 1864" (Laws 1865, p. 34), amends section 653 of the 
Code to read as therein set forth. Held, that the tltle is sufficient, though 
it does not mention section 653, as référence to the body of the amenda- 
tory act removes any doubt as to the subject-matter involved. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 158-160; Dec. 
Dig. -©=3118.] 

3. Statutes <g=3ll8 — Titles and Subjects oe Acts. 

Act Or. Dec. 18, 1865, the title of which récites that It Is an act to 
amend an act to provide a Code of Criminal Procédure, provides that 
section 653 is thereby repealed, and "the foUovplng is enacted in place 
thereof" ; such section as amended belng then set ont. Held, that this 
amounted to an amendment of the section, and the tltle was not Insuf- 
ficient because it failed to indlcate that the purpose of the act was to re- 
peal section 653. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 158-160; Dec. 
Dig. €=:=>118.] 

4. Statutes <S=>118 — Xitles and Subjects of Acts. 

That the tltle of Act Or. Dec. 18, 1865, amending Code Cr. Proc. § 653, 
incorrectly recites the date of the approval of the act enacting the Code, 
does not affect the sufticiency of such title. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. §§ 158-160; Dec. 

,Djg. <g=:J118.] 

6. SuNDAY ©=2 — Staïu-tobt Provisions — Validity. 

Statutes relating to the observance of Sunday are enacted In the legiti- 
mate exercise of the police power of the state. 

[Ed. Note. — For other cases, see Sunday, Cent. Dig. § 2; Dec. Dig. 

®=32.] 

6. Constitutional Law <@=3240, 296 — Sunday ©=2 — Statutoby Provisions 
— Validity. 

L. O. L. i 2125, provides for the punishment of any person keeping open 
any store, shop, etc., for the purpose of labor or traffic on Sunday, but pro- 
vides that this shall not apply to the keepers of drug stores, doctor shops, 
undertakers, llvery stable keepers, butchers, and bakers. Held, that this 
does not violate Const. U. S. Amend. 14, providing that no state shall de- 
prive any person of life, llberty, or property without due process of law,, 

®=>For other cases see aame topic & KEY-NUMBER In ail Key-Numberefl Dlgests & Indexes 
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aor deny to any porson -withln its Jurisdlction the equal protection of tha 
laws, as the Législature did not go beyond its legltimate discrétion, and 
arbitrarily set a classification upon certain occupations, without a rea- 
sonable basis for distinction between tbem and other occupations not in- 
clnded wlthin tlie act, especially as any doubt should be resolved in favor 
of the validlty of the act. 

[Bd. Note. — For other cases, see Constltutional Law, Cent. Dlg. §1 688, 
692, 693, 697-699, 825-&38, 840-846; Dec. Dlg. <@=240, 296; Sunday, Cent. 
Dlg. § 2 ; Dec. Dig. ®=92.] 

7. CONSTITUTIONAL LAW <S=84 ReLIGIODS LIBEETT CONSTITTTTIONAI. PBO- 

VISIONS. 

The United States Constitution makes no provision for protecting eiti- 
zens of the respective states in thelr rellgious liberties, and imposes no 
inhibition on the states in this respect, and the matter is left excluslvely 
to State Constitutions and laws. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. §§ 152- 
154; Dec. Dig. <S=>84.] 

8. CONSTITUTIONAL LAW <®=j84 — SUNDAY STATUTORT PROVISIONS VaLIDITT. 

L. O. L. § 2125, prohibiting the keeping open on Sunday of certain plac- 
es of business, does not vlolate Const. Or. art. 1, § 3, provldlng that no 
lav7 shall control the free exercise and enjoyment of rellgious opinions, 
or Interfère with rights of conscience, as such laws are civil and not re- 
llgious in character, and are not deslgned to restrain or coerce any reli- 
gions observation of Sunday, but are enacted to protect ail persons from 
the physlcal and moral debasement vs'hich comes from uninterrupted la- 
bor, and the fact that the law Is sometimes called a "Sunday law," or 
that It is referred to in marginal notes by annotators as "profanation of 
Sunday," is immaterial. 

[Ed. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 152- 
154 ; Dec. Dlg. <©=584.] 

In Equity. Suit by the Brunswick-Balke-Collander Company against 
Walter H. Evans and others for an injunction. Injunction denied. 

W. T. Hume, of Portland, Or., for complainant, 

Walter H. Evans, Dist. Atty., and George Mowry, Deputy Dist. 
Atty., both of Portland, Or., and Joseph M. Devers, DisL Atty., of 
Eugène, Or., for défendants. 

Before GILBERT, Circuit Judge, and WOL,VERTON and CUSH- 

MAN, District Judges. 

WOLVERTON, District Judge. This is a suit to enjoin the en- 
forcement of what is styled the Sunday closing law. The complain- 
ant represents itself as engaged in the manufacture and buying and 
selling of billiard tables and bowling alleys, and their furnishings and 
equipments, and allèges that its business within the state would be 
seriously and irreparably affected by an enforcement of the law. The 
défendants consist of divers prosecuting attorneys and sheriffs of the 
state of Oregon, who, it is further alleged, are enforcing and threat- 
ening to enforce the law. The law is claimed to be unconstitutional, 
and therefore void and inoperative, for several reasons, which will 
be discussed later. 

First, let us take a survey of the history of the statute complained 
of. By an act of the Législative Assembly of the state of Oregon, 

<S;:3}For other cases see same topic & KEY-NUMBER in ail Key-Numbere3 DlgesU & Indexe» 
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approved October 19, 1864 (see footnote Deady and Lane's Code, p. 
436), entitled "An act to provide a Code of Criminal Procédure, and 
to define crimes and their punishment," a Code of Criminal Procédure 
was adopted, consisting of 53 chapters and 731 sections. Among thèse 
was section 653, which reads : 

"If any person shall keep open any store, shop, grocery, bail alley, billiard 
room, tippling house, or any place of amusement, or shall do any secular 
business or labor, other than works of necessity or mercy, on the flrst day of 
the week, commonly called Sunday, or the Lord's day, such person, upon con- 
viction thereof, shall be punished by fine not less than flve, nor more than flfty 
dollars. The folio wing are deemed works of necessity: 

"1. The buying and selllng of méats, fish and milk at retail, before nine 
o'clock in the morning ; 

"2. The buying and selllng drugs and medicines at retail or upon prescrip- 
tion; 

"3. The selling of food, to be eaten on the premlses where sold; and 

"4. The keeping open of barber shops, and laboring at such trade until ten 
o'clock in the morning." 

By an act approved December 18, 1865, entitled "An act to amend 
an act entitled 'An act to provide a Code of Criminal Procédure, and 
to define crimes and their punishment,' approved October 22, 1864," 
the Législative Assembly made the f ollow^ing déclaration : 

"Be it enacted by the Législative Assembly of the state of Oregon: 

"Section 1. That section 653 of the above entitled act be and the same Is 
hereby repealed and the following Is enacted in place thereof: 

" 'Sec. 653. If any person shall keep open any store, shop, grocery, bail al- 
ley, billiard room, or tippling house, for the purpose of labor or traffic, or 
any place of amusement, on the flrst day of the week, commonly called Sunday 
or the Lord's day, such person upon conviction thereof, shall be punished by a 
fine, not less than five, nor more than fifty dollars: 

" 'Provided, that the above provision shall not apply to the keepers of drug 
stores, doctor shops, undertakers, livery stable keepers, barbers, butchers and 
bakers ; and ail circumstances of necessity and mercy may be pleaded in 
défense, which shall be treated as questions of fact for the jury to détermine, 
when the offense Is tried by jury.' " 

Sess. Laws 1865, p. 34. 

It w'û\ be noted that the words "or shall do any secular business or 
labor, other than works of necessity or mercy," contained in the orig- 
inal section, are omitted from the later enactment, and subsections 1, 
2, 3 and 4 in the original act are superseded by the proviso in the later 
enactment. When Bellinger & Cottons Code was compiled, section 
653 became section 1968. By an act filed in the office of the secretary 
of State February 24, 1903, section 1968, B. & C. Comp. was amended, 
the amendment consisting in omitting the word "barbers" from the 
proviso and including "theaters" therein. This section as amended is 
now known as section 2125, Lord's Oregon Laws. This stands as the 
statute at the présent time. 

It is first urged with emphasis that the amendatory act of Decem- 
ber 18, 1865, was adopted in violation of section 20, art. 4, of the Con- 
stitution of Oregon, in that the subject-matter of the act was not ex- 
pressed in the title. 

[1] It does not seem to be seriously questioned that the original 
title for the adoption of the Code of Criminal Procédure was sufificient, 
228 F.— 63 
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as properîy expressing the subject-matter of tlie act, although it dealt 
with practically the whole category of crimes, and the manner in 
which prosecution might be had and punishment enforced. True, 
the subject-matter in such a title would be expressed in a very gênerai 
way, but nevertheless it would be described in the title. If it were 
held that such a title was insufficient for tlie purposes of the act, a 
needless amount of détail in législation would be entailed, and to no 
practical purpose. But enactments of the kind are upheld by the 
courts, and, we think, properîy. In re Donnellan, 49 Wash. 460, 95 
Pac. 1085; Cook & Plunkett v. Marshall County, 119 lowa, 384, 93 
N. W. 372, 104 Am. St. Rep. 283. 

[2] Now, the title being sufficient for an original act, it ought to be 
sufficient to amend by. As is said in State v. Phenline, 16 Or. 107, 
109, 17 Pac. 572, 574: 

"Amending a section of an exlstlng act requires no new title; the same 
title applies as much to the act as amended as it did to the original one, and 
the title expresses the subject of it, unless there has been a clear departure 
and complète change of substance from the original." 

See, also, Northern Pacific Express Co. v. Metschan (Circuit Court 
of Appeals, 9th Circuit) 90 Fed. 80, 32 C. C. A. 530. 

It has become a practice of the I^egislature to amend by mère réf- 
érence to a section of the Compiled Laws of the state, then setting 
forth the section as amended, and this practice has been judicially ap- 
proved, with the restriction only that the subj ect-matter of the amend- 
ment must be such as could hâve been included in the original act as 
matter properîy connected therewith. Thus it was held in Ex parte 
Howe, 26 Or. 181, 184, 37 Pac. 536, 537, Mr. Justice Bean, now of 
this bench, writing the opinion, that a référence in the title of a légis- 
lative act to the particular section of a compilation sought to be 
amended — 

"is a sufficient statement of the subject for a mère amenda tory act, and If the 
provisions of the amendment could hâve been included in the original act 
without violating the Constitution, it is valid." 

So it was held in a later case, Murphy v. Salem, 49 Or. 54, 58, 87 
Pac. 532, 533 : 

"The title of an amendatory act is sufficient if it refers to the particular 
section it is intended to alter and is not violative of article 4, section 20, of 
the fundamental law of the state, unless the provisions of the amendment are 
such as could not hâve been included in the original act as matters properîy 
connected therewith." 

By section 22, art. 4, of the Constitution, nO' act can be amended 
by mère référence to its title, but "the act revised or section amended" 
is required to be set forth and published at full length. In determin- 
ing the sufficiency of the title of an amendatory act, this section must 
be read in connection with section 20, art. 4, of the Constitution, and 
if it appears from the matter set forth in the body of the amendatory 
act that it is germane to the subject-matter of the original act, it 
would seem, applying the doctrine of the Phenline Case, that it is suf- 
ficient That is to say, the intendment of both tliese constitutional 
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régulations is subserved if the title of the amendatory act is in effect 
to amend by the original title, or by section, and the section as amend- 
ed is set forth and published in full, and the subject-matter thereo^ 
is germane to and is expressed in the original title. 

The amendatory act of 1865 meets every requi rement of thèse con- 
stitutional provisions as thus interpreted. True, the title would hâve 
been more definite and certain had it read "An act to amend section 
653 of an act entitled an act," etc. But where référence is had to the 
body of the amendatory act, and we are apprised by section 22, art. 4, 
of the Constitution that the section as amended must be set forth in 
full, then, when read in connection with the title, there can be no 
further doubt touching the subject-matter involved, and, if that be 
germane to and is expressed in the title, the title is sufficient. 

This much for the title of an amendatory act. 

[3, 4] But it is further objected that section 1 of the act purports 
to repeal section 653, and that this provision for a repeal is nowhere 
expressed in the title. Reading the section further, however, we find 
it is declared in the same sentence that the "following" shall be "en- 
acted in place thereof ." This shows the method which the Législature 
adopted for securing the amendment, which was to repeal and re-enact 
as amended, whereas the usual way is to déclare that the law is amend- 
ed to read "as f oUows" — setting out in full the law as amended. Both 
methods amount to the same thing. The true purpose was to amend, 
and the efïect of the législation was to amend. Knights Templars' In- 
demnity Co. v. Jarman, 187 U. S. 197, 205-257, 23 Sup. Ct. 108, 47 h. 
Ed. 139. So that, whether the Législature adopted the one means or the 
other, the resuit was the same, and the title, therefore, is not objection- 
able for not stating that it was an act to repeal. It was sufficient that 
it stated the true intent, namely, that it was an act to amend. We 
think the subject-matter of the act was sufficiently expressed in the 
title, and therefore hold that the act is not void on account of the ob- 
jections made to such title. Nor do we think that the mistake contained 
in the title respecting the date of the approval of the original act af- 
fects the question. State ex rel. v. Banfield, 43 Or. 287, 72 Pac. 1093. 

This renders it unnecessary that we further discuss the later amend- 
ment of the section. 

The next contention is that the act is void "as being in contravention 
of the Fourteenth Amendment of the Constitution of the United States, 
and section 20 of article 1 of the Constitution of the state of Oregon^ 
in this : That the said amendment purports to make an arbitrary dis- 
tinction between différent businesses of the same gênerai class, and to 
grant spécial privilèges and immunities in this: That it provides a 
penalty for, and prohibits, the keeping open of any store, shop, gro- 
cery, bail alley, billiard room, or tippling house for the purpose of labor 
or traffîc, or any place of amusement, on the day named, and exempts 
from the provisions of the act keepers of drug stores, doctor shop«, 
undertakers, livery stable keepers, barber shops, and bakers." 

This présents a question, as thus stated by counsel (for we hâve bcn 
quoting from counsel's brief), of both state and fédéral character, s^s 
to whether the law is in contravention, not only of the state, but of tU% 
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national, Constitution as well. The principle in controversy, however, 
is the same, whether we call it a state or a fédéral question. As a state 
question, the ipatter bas been conclusively determined by the décisions 
of the Suprême Court of the state. Ex parte Northrup, 41 Or. 489, 69 
Pac. 445; State v. NichoUs, 151 Pac. 473. In the latter case, a very 
récent one, the court dealt first with the police power and then with 
classification of the subjects of législation. It was ascertained that the 
régulation of the pursuit of occupations on Sunday is referable to the 
police power of the state, and so, ascertaining as much, the court pass- 
ed to the question of classification, and upheld the very law now as- 
sailed. By reason of the language of the learned judge, Mr. Justice 
Burnett, who announced the opinion, in passing to the question of 
classification, namely, "Granted the postulate that it is within the scope 
of the police power to suspend activity in certain vocations on Sun- 
day," it is argued that the court did not décide the preceding question, 
nor intend to do so, but only assumed it to be the law, and therefore 
that the question is still open in the state court. The criticism is nar- 
rowly drawn, for the court was at pains, prior to proceeding at ail with 
a discussion of the later question, clearly and specifically to décide the 
proposition which forms the basis of the postulate. Having conclu- 
sively and satisfactorily determined the law so to be, it became a postu- 
late with the court — a thing properly assumed to be true; and that 
is the sensé, no doubt, in which the language was used. The state ques- 
tion must be regarded as settled adversely to complainant's contention. 

[5] But, were it at ail questionable that the Sunday closing act 
relates to matter referable to the police power of the state under state 
adjudications, the subject has been put at rest by the Suprême Court 
of the United States, where it has been uniformly recognized that state 
laws of the kind hère in controversy, relating to the observance of 
Sunday, are enacted in the legitimate exercise of the police power of 
the state. Hennington v. Georgia, 163 U. S. 299, 16 Sup. Ct. 1086, 41 
h. Ed. 166; Petit v. Minnesota, 177 U. S. 164, 20 Sup. Ct. 666, 44 h. 
Ed. 716. It is unnecessary to pursue the particular subject further. 

[6] We may now turn to the question whether the classification 
adopted by the Législature, of occupations made amenable to the act, is 
obnoxious to the injunction of the Fourteenth Amendment to the féd- 
éral Constitution. The clause of the amendment invoked by coun- 
sel is: 

"Nor shall any state deprive any person of Ufe, liberty, or property wltb- 
out due process of law, nor deny to any person within its jurisdiction the 
equal protection of the laws." 

The intendment of this clause is set out by Mr. Justice Field with 
his accustomed clearness in Barbier v. Connolly, 113 U. S. 27, 31, 5 
Sup. Ct. 357, 359 (28 L. Ed. 923). Among other things, he says it was 
intended — 

"not only that there should be no arbitrary deprivation of Ufe or liberty, or 
arbitrary spoliation of property, but that equal protection and security should 
be given to ail under like circumstances in the enjoyment of their Personal 
and civil rlghts ; * * * that no Impediment should be Interposed to the 
pursuits of any one except as applied to the same pursuits by others under 
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like clrcumstances ; that no greater burdens should be laid upon one tban 
are laid upon others in the same calling- and condition. • * * But neitber 
the amendment," he continues, "nor any other amendment, was designed to 
interfère wlth the power of tlie state, sometimes termed its police power, to 
prescribe régulations to promote the health, peace, morals, éducation, and 
good order of the people." 

As it respects classification, it having been ascertained that the pow- 
er to regulate the closing of business occupations on Sunday appro- 
priately pertains to the police power of the state, the détails of such 
régulation, and the exceptions proper to be made, very naturally rest 
with the discrétion of the state Législature, and — 

"unless," says the court in Watson v. Maryland, 218 U. S. 173, 178, 30 Sup. 
et. 644, 646 (54 L. Ed. 987), "such régulations are so unreasonable and ex- 
travagant as to interfère with property and Personal rights of eitizens, un- 
necessarily and arbitrarily, they are within the power of the state; and 
that the classification of the subjects of such législation, so long as such 
classification bas a reasonable basis, and is not merely arbitrary sélection, 
without real différence between the subjects inciuded and those omitted from 
the law, does not deny to the citizen the equal protection of the laws." 

See also Griffith v. Connecticut, 218 U. S. 563, 569, 31 Sup. Ct. 132, 
54 L. Ed. 1151, where the language above is quoted and the doctrine 
reaffirmed. 

In a still later case (Mutual Loan Co. v. Martell, 222 U. S. 225, 235, 
32 Sup. Ct. 74, 56 L. Ed. 175, Ann. Cas. 1913B, 529), it was specifical- 
ly held that, as to the classification, it "need not be scientific nor logical- 
ly appropriate, and if not palpably arbitrary, and is uniform within the 
class," it is within the législative discrétion. And where the Législa- 
ture, under such discrétion, has declared a particular policy, its action 
will not be disturbed by the fédéral courts as obnoxious to the Four- 
teenth Amendment, "unless they can see clearly that there is no fair 
reason for the law that would not require with equal force its exten- 
sion to others whom it leaves untouched." Missouri, Kansas & Texas 
Ry. Co. V. May, 194 U. S. 267, 269, 24 Sup. Ct. 638, 48 L. Ed. 971 ; 
Williams v. Arkansas, 217 U. S. 79, 90, 30 Sup. Ct. 493, 54 L. Ed. 673, 
18 Ann. Cas. 865. 

Now, applying thèse principles, it is very clear that the court cannot 
say that the Législature of the state acted beyond its legitimate discré- 
tion and arbitrarily set a classification upon certain business occupa- 
tions without reasonable basis for distinction between such occupations 
and other occupations not inciuded within the act. If there were any 
doubt about the matter, it would be our duty to résolve the doubt in 
favor of the constitutionaHty and validity of the act. It follows that 
the act is not void as in contravention of the Fourteenth Amendment 
of the fédéral Constitution. 

[7] The next contention is that the act interfères with the free ex- 
ercise and enjoyment of religions opinion, in contravention of section 
3, art. 1, of the state Constitution, which prescribes that: 

"No law shall in any case whatever control tbe free exercise and enjoyment 
of religions opinions, or interfère with the rights of conscience." 

This is purely a state, not a fédéral, question. The Constitution of 
the United States makes no provision for protecting eitizens of the re- 
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spective states in their religious liberties ; nor does it impose any inhi- 
bition in this respect on the states. That is a matter left exclusively 
to the State Constitutions and laws enacted in pursuance thei^eof . Per- 
moli V. First MunicipaHty, 3 How. 589, 609, 11 L. Ed. 739. 

[8] Laws setting aside Sunday as a day of rest, as usually adopted 
and promulgated, are generally upheld, not from any right of the 
government to legislate for the purpose of compelling any particular 
observance, but from its right to protect ail persons from the physical 
and moral debasement which comes from uninterrupted labor. 

"Such laws," says Mr. Justice Field, "hâve always been deemed benefloent 
and merciful laws, especially to the poor and dépendent, to the laborers in 
our factories and workshops and in the heated rooms of our cities, and their 
validity has been sustained by the highest courts of the states." Soon Hing 
V. Crowley, 113 U. S. 703, 710, 5 Sup. Ct. 730 (28 L. Ed. 1145). 

We need only look to the draft of the law in question to détermine 
that it is not designed to restrain or coerce any religious observance of 
Sunday, but rather that the inhibition was imposed in the exercise of 
pohce régulation for the public welfare. It does not comprise ail oc- 
cupations and trades, but such only as the Législature has, in its v^^is- 
dom, thought to be detrimental to the health and morals of the com- 
munity, if kept open on Sunday. If it were designed to promote Sun- 
day observance as a religious rite, one would expect the law to be gên- 
erai, so as to affect ail persons and individuals, whatever might be 
their occupations or pursuits, and not only the few occupations named 
and the persons engaged therein. The act, therefore, is essentially 
civil in character, and not religious; nor does it pertain to religious 
observance in any particular, The original act of 1864 was much 
broader in scope, forbidding any secular business or labor on Sunday. 
But, even viewed in its broadest sensé, such an enactment is generally 
regarded as of civil import for the promotion of the health, peace, and 
good order of society, and not for the promotion of any religious ob- 
servance. 37 Cyc. 541. 

That the law is sometimes called a "Sunday law," or is referred to 
in marginal notes by annotators as "profanation of Sunday," does not 
alter the question. The interprétation must be had by a considération 
of the act itself , and not by what it may be popularly called. Nor does 
the fact that the law has been but little enforced require its nullifica- 
tion now. The act is not in contravention of article 1, § 3, of the state 
Constitution. 

It foUows that the injunction prayed must be denied. 
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HAMMON T. HILL, Superlntendent of AUegheny County Home and 
Hospital for Insane. 

(District Court, W. D. Pennsylvania. October 29, 1915.) 

No. 3. 

CONSTITUTIONAL LAW <@=»25S — InSANE PeRSONS >S=47 — COMMITMENT TO AST- 
LUM — CONSTITUTIONALITT OF STATUTE. 

Act Pa. May 8, 1883 (P. L. 21), whlcli with prior acts provides a System 
adopted by the state for the care and treatment of insane persons, is not 
uneonstitutional, as depriving persons of their liberty without due pro- 
cess of law, because it authorizes the confinement of Insane persons with- 
out a previous trial, since it also provides that any person conflned as 
Insane shall be entitled to a judicial hearing on a writ of liabeas corpus to 
détermine the ÇLuestion of his sanlty. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dig. §§ 736- 
738, 740-745; Dec. Dig. <S=32ô5; Insane Persons, Cent. Dig. § 74; Dec. 
Dig. ©=47.] 

Pétition for writ of habeas corpus by John Hammon, Sr., against 
D. R. Hill, Superintendant of the AUegheny County Home and Hos- 
pital for the Insane. Writ denied. 

J. E. Little, of Pittsburgh, Pa., for petitioner. 

Langfitt & Mcintosh, of Pittsburgh, Pa., for respondent 

THOMSON, District Judge. The relator, John Hammon, Sr., asks 
for a writ of habeas corpus, alleging his illégal confinement in the Al- 
legheny County Home and Hospital for the Insane, in violation of his 
rights under the Constitution of the United States. Whether the court 
should grant or refuse the writ, under section 755 of the Revised Stat- 
utes (Comp. St. 1913, § 1283), dépends in this as in every other case 
upon the facts as set forth in the pétition. 

Turning to the pétition, we find it allèges : That petitioner is con- 
fined and restrained of his liberty by virtue of a certain paper pur- 
porting to be a commitment committing relator to said asylum as an 
insane person, and that the sole authority by virtue of which relator 
is restrained and detained is the said commitment in writing, a copy 
of which is attached to and made part of the pétition. That the said 
commitment was issued in a proceeding arising as f ollows : 

On or about the 14th of August, 1913, one Anna M. Hammon, 
daughter of the relator, requested Dr. J. Lewis Srodes, the then 
superlntendent of the said asylum, to receive relator, an insane person, 
as a patient in said hospital, expressing her belief that such attention 
was necessary for his benefit, which request was afterwards reduced 
to writing. That about the same time the relator was invited, while in 
Garrick, to take an automobile ride, which invitation he accepted, and 
that he was taken to the said asylum at Woodville, AUegheny county, 
Pa., where he has been since and is now forcibly restrained of his lib- 
erty. That according to the paper purporting to be a commitment on 
file in the office of the superlntendent of said asylum, and under color 
of which he is restrained of his liberty, Drs. S. J. S. Fife and E. N. 
Husler, on the 14th and 15th days of August, 1913, respectively cer- 

®=s>For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexe» 



1000 228 FEDERAL EEPOETBE 

tified under oath that in their opinion the relator was insane; that 
the disease was of a character which required that he be placed in a 
hospital or other establishment where the insane are detained, for 
care and treatment. That thereupon one A. W. McMillen, a justice 
of the peace of the county of Allegheny, certifàed in the same paper, 
Exhibit A, that the said physicians had duly made oath to their cer- 
tificate of insanity of the relator, and that their signatures thereto were 
genuine, and the signers physicians of good standing and repute, and 
that thereupon J. McB. Robb, a director of the poor of Allegheny 
county, ordered Dr. J. Lewis Srodes, superintendent of the said asy- 
lum, to admit relator as an insane person to the hospital. 

He allèges that the act approved May 8, 1883 (P. L. 21), under 
which he was committed, violâtes the Fourteenth Amendment of the 
Constitution of the United States, in that he is restrained of his lib- 
erty without due process of law ; that he was tricked into the asylum, 
examined without notice of the proceeding, and without a hearing or 
chance to défend, and has been incarcerated in the asylum for two 
years and upwards to the présent time; that the said act is unconsti- 
tutional and void ; that he is not committed or detained by virtue of 
any process of law known to the courts of the United States, or the 
several states, nor held in confinement by virtue of any final judg- 
ment or decree of any compétent court or tribunal, or by virtue of any 
process issued upon such judgment, but is held without due process 
of law. 

It thus appears that the relator is confined in an asylum for the in- 
sane, under the provisions of an act of assembly of Pennsylvania 
passed for the care and treatment of the insane. It is not averred 
in the pétition that the relator was sane at the time of his commit- 
ment or at the time of the filing of the pétition for the writ. On the 
contrary, the amendment to the pétition avers that on August 27, 1913, 
one Chas. J. Speas, on behalf of petitioner, obtained a writ of habeas 
corpus under the said act of 1883 for the petitioner's discharge, and 
that on hearing the relator was found to be insane and remanded to 
the asylum. The petitioner, therefore, bases his right to discharge, 
notwithstanding his insanity, or presumptive insanity, on the uncon- 
stitutionality of the act under which he was committed, and that there- 
fore he is restrained of his liberty without due process of law. A 
State would indeed be derelict of its duty if it failed to make adéquate 
provision for the care and treatment of the insane. The state is the 
parens patrise of the insane. In the case of Mormon Church v. United 
States, 136 U. S. 57, 10 Sup. Ct. 792, 34 L. Ed. 478, the Suprême 
Court, through Justice Bradley, quotes from Fontain v. Ravenel, 17 
How. 359, 15 L. Ed. 80, as follows : 

"When this country achieved its Independence, the prérogatives of the 
crown devolved upon the people of the states. And this power stUl re- 
mains with them, except so far as they hâve delegated a portion of It to 
the fédéral government. The sovereign vs'lll Is made known to us by législa- 
tive enactment. The state, as a soverelgn, is the parens patrise." 

The court then says : 

"This prérogative of parens patrise la Inhérent In the suprême power of 
every state, whether that power Is lodged In a royal person or in the Legisla- 
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ture, and hns no afBnlty to those arbitrary powers whleh are sometirnes exert- 
ed by irresponslble monarchs to the great détriment of the people and the 
destruction of their liberties. On the contrary, it is a most beneflcent func- 
tion, and often necessary to be exercised in tlie interests of humanity, and for 
the prévention of injury to those who cannot protect themselves." 

Nothing can be clearer than the duty of the state to restrain and 
confine the insane, not only for their own safety and protection, but 
for the safety and protection of the pitbHc. The relation between 
the two is that of guardian and ward. The confinement in an asylum 
is not of the same character as imprisonment for the punishment of 
an offense. It is a necessity growing out of the inability of the men- 
tally afflicted to care for themselves or prevent injury to others. The 
State restrains the lunatic, not only for his own protection and the 
safety of the public, but its duty extends so far as to include every 
provision known to médical skill and science for the treatment of the 
diseased mind. Thus the vi^ork of the state in caring for the de- 
mented within her borders is at once protective in its character and 
highly humanitarian. 

It is also true that, by reason of the character of the malady with 
which the insane is afflicted, the same course of procédure cannot be 
employed for their restraint, as in the case of those who are compos 
mentis. Notice or a hearing to the insane man is a vain thing, and 
frequently the exigency of the case is such as to call for immédiate 
restraint to protect himself and others from his violent and unreason- 
ing conduct. In 8 Cyc. 1093, the author says : 

"A person's insanity justifies his arrest without légal proeess, but only where 
It Is reasonably necessary ; and an Insane person may be confined, provlded 
there are provisions for judicial investigations and détermination of the 
question of sanity, with an opportunity given to him to be heard" — citing nu- 
merous cases. 

Judge Cooley, in his work on Torts (page 179), says: 

"An insane person, without any adjudication, may also lawfuUy be restrained 
of his liberty for his own benefit, either because it is necessary to protect bim 
agalust a tendency to commit suicide, or to stray from those who would care 
for him, or because proper médical treatment requires it." 

In Chevannes v. Priestly, 80 lowa, 316, 45 N. W. 766. 9 L. R. A. 
193, the court held that: 

"The provision of the Constitution, that 'no person shall be deprived of 
llfe, liberty or property without due proeess of law,' does not require notice to 
a person, or his appearance, before be can be lawfully adjudged insane and 
restrained accordingly." 

In this case the proceeding was under the act of May 8, 1883 (P. L. 
21). There is no allégation that the course of procédure laid down 
in that act was not strictly complied with. This act is one of a num- 
ber of acts forming part of the system adopted by the state for the 
care and treatment of the insane. Section 3 of the act of 1869 (P. 
L. 79), provides as follows: 

"On a written statement, properly swom or affirmed, belng addressed by 
some respectable person to any law judge, that a certain person then confined 
in a hospital for the insane, is not insane, and Is thus unjustly deprived of 
his liberty, the judge shall issue a wrlt of habeas corpus, commanding that the 
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said alleged lunatic be brought before Mm for a public hearîng, where the 
question of liis or her alleged lunacy may be determined, and wliere tlie onus 
of proving the said alleged lunatic to be insane shall rest upon sucli persons 
as are restralning tiim or lier of his or her liberty." 

This provision of the act is still in force. Section 11 of the same 
act provides: 

"That nothlng in thls act shall be construed so as to deprive any alleged 
lunatic or habituai drunkard of the beneflt of the writ of haheas corpus, or 
trial by jury, or any other remedy guaranteed to alleged lunatics or habituai 
drunkards by any existing laws or statutes of the commonwealth of Pennsyl- 
vania." 

The act of 1883, above referred to, suppléments the act of 1869, 
superseding certain of its sections, and it also gives judicial investi- 
gations and détermination of the question of sanity, with a right to 
be heard. Section 31 provides: 

"Ail persons that hâve been detalned as insane (other than criminal insane, 
duly couvicted and sentenced by a court) shall, as soon as they are restored to 
reason and are compétent to act for themselves, in the opinion of the médical 
attendant of the house, be forthwith discharged : and any person so detained, 
shall, at ail times, be entltled to a writ of habeas corpus for the détermination 
of this question, and on the hearing, the respondent in that writ shall be re- 
quired to pay the costs, and charges of the proceeding, unless the judge shall 
certify that there was sufficient ground, in his opinion, to warrant the déten- 
tion, and put the petitioner to his writ ; in case the discharged patient be in 
indigent circumstances, such person shall be furnished witli necessary raiment, 
and with funds suiHcient for sustenance and travel to his home, to be charged 
to the county from whleh such patient was committed." 

Similar acts in other states hâve been sustained as constitutional. 
In re James Dowdell, 169 Mass. 387, 47 N. E. 1033, 61 Am. St. Rep. 
290; In re Le Donne, 173 Mass. 550, 54 N. E. 244; Ex parte D'agley, 
35 0kl. 180, 128 Pac. 699, 44 L. R. A. (N. S.) 389 ; People ex rel. 
Peabody v. Chanler, 133 App. Div. 163, 117 N. Y. Supp. 322. 

It appearing, therefore, that the petitioner is restrained and confined 
in an asylum for the care and treatment of the insane under and in 
accordance with the provisions of an act of assembly of the state of 
Pennsylvania ; that this act is one of a number of acts constituting a 
System adopted by the state for the care of her insane ; that the act 
under which relator was committed, or the act to which it is supple- 
mentary has not been declared unconstitutional, or in any respect il- 
légal by the courts of Pennsylvania ; that thèse acts provide a method 
by which the sanity of the relator can at any time be judicially deter- 
mined on his application ; that it is not even alleged that at the time 
of his commitment, or at the présent time, he is sane, and it appear- 
ing that his insanity was adjudged by a court of compétent jurisdic- 
tion upon a hearing upon a writ of habeas corpus sued out under the 
act of 1883, I conclude that the relator is not restrained in violation 
of any right guaranteed to him under the Constitution of the United 
States. 

The writ of habeas corpus prayed for is therefore denied. 



IN RE BOTD 1003 

In re BOYD. 

CDlstrict Conrt, E. D. Tennessee, S. D. June 8, 1915.) 

Ko. 1868. 

1. Bankkuptcy ®=5229 — Coniempis — Résistance oï Ordees of Refereb— 

"IvESIST '* 

Bankr. Act July 1, 1898, c. 5il, § 41, 30 Stat 556 (Comp. St. 1913, § 
9625), pro vides tliat a person shall not, in proceedings before a référée, 
disobey or resist any lawful order, process, or writ, and that the référée 
shall certify tlie facts to the judge, if any person shall do any of the 
thlngs thereby forbidden, and the judge shall thereupon in a summary 
manner hear the évidence as to the acts complained of, and, If it war- 
rants him in so doing, punish such person as for a contempt committed 
before the court of bankruptcy. Held that, where a référée orders the 
trustée to sell property at private sale, the act of inducing a person who 
bas bid upon the property to vyithdravv bis bid before the sale is closed 
for a secret considération, in order that the property may be bid in at a 
lower priée by another, is a résistance to such order, as distinguished 
from a direct disobedience, and is punishable as a contempt, since It de- 
feats the order of the référée pro tanto, and frustrâtes its primary pur- 
pose of having the property sold to the highest bidder, and "resist" means 
to withstand ; oppose, passively or actively ; antagonize ; act against ; 
or exert pbysical or moral force in opposition to. 

\JEû. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec. 
Dig. ■©=3229. 

For other définitions, see Words and Phrases, First and Second Séries, 
Resist.] 

2. Bankkuptcy <g=>229 — Contempts — Purging bt Oath. 

Bankr. Act, § 41, providing that, upon a certificate by the référée that 
any person bas done any of the things thereby forbidden, the judge shall 
in a summary manner hear the évidence as to the acts complained of, 
requires a hearlng as to the facts, and by necessary implication excludes 
any Inference that the alleged contemnor is to be purged merely by déniai 
upon oath. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec. 
Dig. ®=>229.] 

3. Bankruptcy <g=229 — Contempts — Punishment. 

Judicial Code (Act Jlarch 3, 1911, c. 231) § 268, 36 Stat. 1163 (Comp. 
St. 1913, §• 1245), provides that courts of the United States bave power 
to punish by fine or imprisonment contempts of their authority. A réf- 
érée in bankruptcy having ordered a private sale of the bankrupt's prop- 
erty, the bankrupt and a member of a firm of creditors consciously and 
deliberately participated in the act of inducing a bidder to withdraw bis 
bid, in considération of $200 to be pald him, to enable such firm of cred- 
itors to buy the property at a lower price, primarily for the benefit of the 
bankrupt, and secondarily for the benefit of such creditors. Held that, 
in View of the lack of gênerai knowledge in the community that conduct; 
of this kind constituted contempt, the ends of justice would be sufficiently 
met by the imposition of a suitable fine, and the ofCenders would each be 
fined $100, together with ail incidental costs. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 385; Dec 
Dig. <©=3229.] 

In Bankruptcy. In the matter of J. H. Boyd, bankrupt. On certifi- 
cate of the référée charging the bankrupts and others with contempt. 

<^=>For other cases see same tapie & KEY-NUMBER in ail Key-Numbered Digesti & Indexes 
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Order entered discharging one of tlie défendants, fining two other de- 
fendants, and continuing the proceeding as to a fourth défendant. 

The référée in bankruptcy filed a certificate in gênerai accordance 
with section 41b of the Bankruptcy Act, setting forth an alleged con- 
tempt commitled by Boyd, the bankrupt, Heard, his attorney, Deth- 
ridge, the trustée, and one Sawyer, in connection with inducing one 
Coplan, who had submitted a bid to the trustée on the property of the 
bankrupt estate, being sold at private sale under order of the référée, 
to withdraw his bid, upon the promise of a money considération, in 
order that such property might be bought at a lower price by the firni 
of which said Sawyer was a nieraber, a créditer of the bankrupt. Up- 
on this certificate the District Judge entered a rule to show cause 
against the alleged contemnors, designating therein the United States 
Attorney to appear and conduct the proceedings against them. The sev~ 
eral alleged contemnors appeared, filed sworn answers in déniai, and be- 
fore and after filing such answers entered severally varions motions to 
dismiss the proceedings for want of jurisdiction and by reason of their 
sworn déniais. Final ruling on thèse motions was reserved by the 
judge at the time ; and oral testimony heard before him as to the merits 
of the controversy, except as to the défendant Heard, who was grant- 
ed a continuance on account of illness. 

Lewis M. Coleman, U. S. Atty., of Chattanooga, Tenn., for prose- 
cution. 

Thomas S. Myers, of Chattanooga, Tenn., for bankrupt. 

Floyd Estill, of Winchester, Tenn., for alleged contemnors Heard 
and Dethridge. 

Louis Leftwich, of Nashville, Tenn., for alleged contemnor Sawyer. 

SANFORD, District Judge. After careful considération, I hâve 
reached the f ollowing conclusions : 

[1] 1. Where a référée in bankruptcy proceedings has ordered the 
trustée to sell property of the bankrupt estate at private sale, the act 
of inducing a person who has bid upon the property to withdraw his 
bid before the sale is closed, for a secret considération, in order that 
the property may be bid in at a lower price by another, is a résistance 
of a lawful order of the référée in proceedings before him, within the 
meaning of section 41 of the Bankruptcy Act, providing that : 

"A person shall not. In proceedings before a référée, (1) dlsobey or resist any 
lawful order, process, or writ" 

The efïect of the order of the référée is that the trustée shall sell the 
property to the highest bidder. The buying ofï of one bidder in order 
that the property shall not realize the highest price, but shall be bid in 
at a lower price by another, to the préjudice of tlie bankrupt estate, 
is an act which pro tanto defeats the order of the référée and frus- 
trâtes its primary purpose of having the property sold ta the highest 
bidder. The first définition of the verb "resist," as given in the Cen- 
tury Dictionary, is: 

"To wlthstand; oppose, passively or actively; antagonize; act against; 
exert physieal or moral force in opposition to." 
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I am constrained to conclude that to secretly buy off an actual bidder 
at such trustee's sale is an act in opposition to the order of the référée 
directing the sale, which impedes the trustée in its exécution and par- 
tially frustrâtes its primary purpose, and that hence it is properly to 
be regarded as a résistance thereto, as distinguished f rom a direct diso- 
bedience, coming within both the letter and the spirit of this inhibition 
of the Bankruptcy Act. And see, by analogy, Quidnick Co. v. Chafee, 
13 R. I. 367, 422, 431, and 9 Cyc. 20, note 94, to the efïect that with- 
drawing an oiifer to bid at a trustee's sale may constitute a contempt of 
court. The case of In re Probst (2d Cire.) 205 Fed. 512, 123 C. C. A. 
580, in which no order had been made by the référée, is not in conflict 
with this conclusion, and is furthermore itself not in harmony with 
the earlier case of Clay v. Waters (8th Cire.) 178 Fed. 385, 101 C. C. 
A. 645, 21 Ann. Cas. 897; the efïect of this section of the Bankruptcy 
Act, however, not having been called to the attention of the court or 
considered in either of thèse cases. 

Clause "b" of this section of the act further provides that if any 
person shall do any of the things forbidden therein the référée shall 
certify the facts to the judge, who shall, after a hearing, if the évi- 
dence so warrants, "punish such person in the same manner and to 
the same extent as for a contempt committed bef ore the court of bank- 
ruptcy." 

I am hence of opinion that the motions of the several défendants to 
dismiss thèse proceedings on the ground, in efïect, that the referee's 
certificate, which was duly filed under this clause, fails to show any 
acts on their part rendering them guilty of contempt or which can 
properly be certified to the judge under this section of the Act, are 
not well taken. 

[2] 2. I am likewise of opinion that the alleged contemnors are not 
purged by their sworn answers in déniai. To what extent the doctrine 
of purgation now applies in cases of criminal or civil contempt, or in 
common law or équitable proceedings, need not now be determined. 
See United States v. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 L. Ed. 
319, 8 Ann. Cas. 265; United States v. Anonymous (C. C.) 21 Fed. 
761 ; United States v. Sweeney (C. C.) 95 Fed. 434 ; Employers' Co. 
v. Teamsters' Council (C. C.) 141 Fed. 679; In re Fellerman (D. C.) 
149 Fed. 244; United S'tates v. Debs (C. C.) 64 Fed. 724; Coleman v. 
State, 121 Tenn. 1, 113 S. W. 1045, and cases therein cited. Inde- 
pendently of any gênerai rule upon this subject, it is specifically pro- 
vided by clause b of this section of the Bankruptcy Act that, upon a 
certificate by the référée that any person has done any of the things 
therein forbidden, "the judge shall thereupon, in a summary manner, 
hear the évidence as to the acts complained of." This provision clearly 
requires a hearing as to the facts, and, in my opinion, by necessary im- 
plication excludes any inference that in such case the alleged contem- 
nor is to be purged merely by déniai upon oath The motions of the 
several défendants to dismiss the proceedings because of the filing of 
their sworn answers are hence, in my opinion, not well taken. 

[3] 3. On the merits of the case, as stated at the hearing, I am ot 
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Opinion that under ail the évidence a case has not been made against 
the alleged ^contemnor Dethrjdge, the trustée. But I am, af ter caref ul 
considération of ail the évidence, satisfied beyond a reasonable doubt 
that the alleged contemnors Boyd and Sawyer consciously and deliber- 
ately participated in the act of inducing Coplan to withdraw his bid, 
in considération of $200 to be paid him, thereby enabling the Kornam 
Sawyer Co. to buy the property at a lower price, primarily for the ben- 
efit of Boyd, and secondarily for the benefit of the company. 

4. Under ail the circumstances, however, I am of opinion, especially 
in view of the fact that this is apparently the fïrst case of this charac- 
ter to corne before the courts, and there was, I think, no gênerai 
knowledge in the community that conduct of this kind constituted con- 
tempt of the authority of the référée, that the ends of justice will be 
sufficiently met by the imposition of a suitable fine, as authorized by sec- 
tion 268 of the Judicial Code, with costs. 

5. An order will accordingly be entered overruling the several mo- 
tions of the défendants to dismiss the proceedings ; discharging the de- 
fendant Dethridge; adjudging that the défendants Boyd and Sawyer 
hâve resisted an order of the référée in proceedings before him, and 
that each of them pay the United States of America a fine of one hun- 
dred dollars, together with ail costs incident to the making of each of 
them a party to this proceeding ; and on the application of the défend- 
ant Heard, and on account of his illness, continuing this proceeding as 
to him for hearing on pleadings and proof at a time and place to be 
hereafter designated by the court upon application of the parties. 



THE ALOLA. 

(District Court, E. D. Virginia. Decemlier 16, 1915.) 

Collision i®=>25 — Limitation of Liability — Pault in Management of Ves- 

SEL. 

Tlie owner of a motorboat, properly manned and equipped, Is entitled, 
under Kev. St. § 4283 (Comp. St. 1913, § 8021), to a limitation of liability 
on account of a collision whleli occurred without his privity or knowledge, 
as under said statute the négligence of tliose in charge of its navigation 
cannot be imputed to him. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 21; Dec, Dig. 
<S=»25.] 

In Admiralty. Suits by I. W. Haywood, administrator of the es- 
tate of George W. Haywood, deceased, against H. C. Burdick, owner 
of the gasoline motorboat Alola, and against said vessel. Decree for 
respondent in first suit, and for libelant in second suit. 

Edward R. Baird, Jr., of Norfolk, Va., for libelant 
H. H. Little, of Norfolk, Va., for respondents. 

WADDILL, District Judge. The collision in this case occurred in 
Norfolk harbor, on the 9th day of August, 1915, about 9 o'clock in the 
forenoon, between the gasoline motorboat Alola, 45 feet 9 inches long 

■^csFor other cases see aams topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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and 9 feet 8 inches beam, and a small rowboat; the motorboat run- 
ning into and capsizing the rowboat, and libelant's décèdent was 
drowned. 

The question presented on the testimony adduced before the court, 
and arguments of counsel thereon, is whether or net the owner of 
the motorboat is entitled to a Hmitation of liabiHty under the act of 
Congress providing therefor in certain cases; tlie vessel's responsi- 
biHty for the accident being in effect conceded. 

Respondent relies on the provisions of section 4283 of the Revised 
Statutes (Comp. St. 1913, § 8021) for his exemption from liabihty. 
He insists that the vessel was properly manned and equipped, and, 
while it is true the décèdent lost his life in the collision, that it oc- 
curred from causes entirely without the privity or knowledge of the 
respondent, as owner of the motorboat; whereas, the libelant insists 
that such collision was brought about by the acts and omissions of those 
in charge of the motorboat, agents of the respondent, for whose nég- 
ligence he is primarily liable, or whose faults are imputable to him. 

The conclusion of the court on the testimony adduced is that the 
respondent is entitled to the benefit of the limitation of liability claimed 
by him. The évidence establishes that the vessel was properly manned 
and equipped at the time of the accident; that the same occurred 
without the respondent's privity or knowledge, and hence he is not 
liable for the same. Respondent, under the act of Congress in ques- 
tion, is only chargeable for his own willfui and négligent acts, and 
the négligence of those in charge of the navigation of the vessel, to 
which he was not privy, and of which he had no knowledge, will 
not be imputed to him. The Republic, 61 Fed. 109, 112, 9 C. C. A. 
386, and cases cited; The Tommy, 151 Fed. 570, 573, 81 C. C. A. 
50, and cases cited. 

A decree may be entered holding those in charge of the navigation 
of the motorboat to be in fault, and decreeing in favor of the libel- 
lant for the amount received from the sale of the motorboat in thèse 
proceedings, and declaring the owner personally entitled to exemption 
from Personal liability on account of this accident. 



In re NOVELTY WEB CO. 

(Bistrict Court, D. New Jersey. January 17, 1916.) 

Chattel Mobtgagks <g=>63 — Sïatutoey Affidavits — Requisites and Suffi- 

CIENCY. 

1 Comp. St. N. J. 1910, p. 463, § 4, makes chattel mortgages void as 
against subséquent purchasers and mortgagees in good faith, unless the 
mortgage is recorded and bas annexed thereto an affidavit or affirmation 
by tlie holder of the mortgage statiug the considération thereof and as 
nearly as possible the amount due and to grow due. A chattel mort- 
gage was dated June 17th, and an affidavit, swom to June 20th, stated 
that the considération was that the déponent had that day loaned to the 
mortgagor a si)ecified sum for one year, with interest, that the mortgage 
was given to secure the payment thereof, and that there was due and to 
grow due thereon the sum specifled, with interest from June 17th. The 
loan was in fact made by parties other than the mortgagee, to whom be 

@=»For other cases see same topic & K^'Y-NUMBER in aU Key-Numbered Digesta & Indeites 
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asslgned the mortgage; but tie money was advanced în the form of 
checks, which were dellvered to the mortgagee and by him indorsed to the 
mortgagor. No money had been loaned, however, on June 20th, and tùere 
was then only an agreement to loan. The money was subsequently ad- 
vanced in différent amounts on June 21st, 22d, and 29th, and September 
19th. Held that, while the statement that the loan was by thei mort- 
gagee was, strictly speaking, true, the statement that the considération 
was money that day loaned was net even substantially true and the 
mortgage was void as to creditors as the affldavit whoUy misstated the 
true considération. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. §§ 123- 
135 ; Dec. Dig. <S=63.] 

In Bankruptcy. In the matter of Novelty Web Company, bank- 
nxpt. On pétition to review an order of the referee adjudging a 
chattel mortgage given by the bankrupt to B. Edmund David and 
others to be a vaHd and subsisting Hen upon the assets of the bank- 
rupt, and as such entitled to priority in payment over a daim of Ed- 
win M. Guinzburg for rent. Order reversed. 

Jay C. Guggenheimer, of New York City, for Edwin M. Guinzburg. 
Wihiam V. Rosenkrans, of Paterson, N. J., for chattel mortgagees. 

HAIGHT, District Judge. The only question to be decided is 
whether the affidavit annexed to a chattel mortgage, given by the bank- 
rupt to B. Edmund David and others, correctly sets forth the consid- 
ération of the mortgage and the amount due and to grow due thereon, 
as required by the New Jersey statute concerning chattel mortgages. 
1 N. J. Comp. Stat. p. 463, § 4. The affidavit in question is as f oUows : 

"The true considération of said mortgage is as follows, to wit: That dé- 
ponent [the mortgagee] th»is day loaned to the sald Novelty Web Company, 
party ot the first part hereto [the bankrupt], the sum of $3,000 for one year, 
with interest thereon at the rate of 6 per cent, per annum, and that this mort- 
gage is given to secure the payment thereof and déponent further says that 
there is due and to grow due on said mortgage the sum of $3,000, besides 
lawful interest thereon from the 17th day of June, 1912." 

The mortgage was dated on June 17, 1912, but the affidavit was not 
sworn to until June 20th. The facts found by the referee, and dis- 
closed in the évidence, in respect to the considération of the mortgage 
are briefly thèse: The bankrupt, being in financial difficulties, in the 
early part of June, 1912, placed the conduct of its business in the 
hands of three trustées for the benefit of its creditors. At the same 
time its board of directors passed a resolution directing its officers to 
borrow $3,000, to pay certain wage claimants and small creditors, 
and to exécute a chattel mortgage, as security therefor, upon ail of 
its machinery, chattels, and fixtures. The company being unable to 
procure the loan from other sources, the trustées agreed to make it 
themselves, but thought it improper to tal^e the mortgage in their 
own names. Accordingly it was arranged that the original mortgagee, 
an employé of one of the trustées, should take the mortgage in bis 
name. This he did, and on the same day that it was executed he 
assigned it to the trustées. The fuU amount which the mortgage 
was given to secure was actually advanced to and used by the bank- 
rupt. The several trustées advanced various amounts. In each case. 
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according to the évidence, they respectively gave their personal checks 
to the original mortgagee, who thereupon indorsed the same over to 
the bankrupt. No money was advanced under this mortgage, how- 
ever, until the 21st of June, 1912, at which time $752.33 was paid. 
The balance of the $3,000 was paid as follows: On June 22d, 
$247.67; on June 29th, $1,000; and on September 19th, $1,000. 

In reality, therefore, no money was loaned to the bankrupt by the 
mortgagee; but the loan was made by his assignées. Yet, strictly 
speaking, the statement in the affidavit annexed to the mortgage, that 
the money was loaned by the mortgagee, was true. But the alléga- 
tion of the afEdavit, that the considération of the mortgage was $3,000 
this day loaned to the said Novelty Web Company, was not true in any 
aspect, because neither on the date of the mortgage nor the date that 
the affidavit was sworn to had any money been loaned by the mort- 
gagee to the bankrupt. At most, there was but an agreement to loan. 
At least $1,000 was not actually loaned and advanced until nine days 
thereafter, and another $1,000 until three months thereafter. There 
is nothing to show that the money was even set apart for the bank- 
rupt, but the reasonable conclusion to be drawn from the évidence 
is to the contrary. The above-mentioned provision of the New 
Jersey Chattel Mortgage Act has been uniformly construed by the 
courts of New Jersey to require that the afïïdavit of considération, 
annexed to a chattel mortgage, must substantially show how the re- 
lation of créditer and debtor between the mortgagor and the mortgagee 
was created (Graham Button Co. v. Spielmann, 50 N. J. Eq. 120, 24 
Atl. 571, affirmed Spielman v. Knowles, 50 N. J. Eq. 796, 27 Atl. 
1033; Dunham v. Cramer, 63 N. J. Eq. 151, 51 Atl. 1011 ; Collerd v. 
Tully, 78 N. J. Eq. 557, 80 Atl. 491, Ann. Cas. 1912C, 78 [Ct. of E. 
& A.]); and also that it must be substantially true (Fletcher v. Bon- 
net, 51 N. J. Eq. 615, 28 Atl. 601 [Ct. of E. & A.] ; Boice v. Conover, 

54 N. J. Eq. 531, 35 Atl. 402; Miller v. Gourley, 65 N. J. Eq. 237, 

55 Atl. 1083; Howell v. Stone & Downey, 75 N. J. Eq. 289, 292, 71 
Atl. 914 [Ct. of E. & A.]). In Boice v. Conover, supra, Vice Chcincel- 
lor Emery said (54 N. J. Eq. 538, 35 Atl. 405) : 

"Neither, as it seems to me, can the validity of the mortgage dépend on the 
honesty of an affiant in making an affidavit which is substantially untrue." 

While it has recently been held by the Court of Errors and Appeals 
of New Jersey that, in the absence of fraud, where there is an hon- 
est and substantial compliance with the statute, the mortgage will 
not be open to attack of other creditors merely because the affi- 
davit is inartificially drawn and not technically précise (American 
Soda Fountain Co. v. iStolzenbach, 75 N. J. Law, 721, 68 Atl. 1078, 
16 L. R. A. [N. S.] 703, 127 Am. St. Rep. 822; Howell v. Stone & 
Downey, supra; Simpson v. Anderson, 75 N. J. Eq. 581, 73 Atl. 
493 ; Breit v. Solferino, 77 N. J. Law, 436, 72 Atl. 79), still I think it 
is clear, especially when the still later décision of that court in Col- 
lerd V. Tully, supra, is considered, that it was not intended by the 
décisions in those cases to lessen the rigor of the ruie which had there- 
tofore existed, that the affidavit, either alone or read in connection 
228 F.— 64 
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with the mortgage, should truthfully and fully set forth the consid- 
ération. In ail of those cases the affidavit was either "inartificially 
drawn and not technically précise," or contained matter which could 
properly be rejected as surplusage. I cannot conceive how it can 
be said that an affidavit, which explicitly states that the considération 
was money loaned on a certain day, is merely inartificially drawn and 
substantially complies with the statute, when the true facts are that 
no money was loaned on that day, and, for that matter, a very sub- 
stantial part of the considération was not loaned uotil several months 
thereafter. Such an afEdavit does not state the considération with 
substantial truth; nor can the truth be ascertained by reading the 
mortgage and the affidavit together. The defect does not lie in the 
fact that the affidavit is not technically précise, but in that it whoUy 
misstates the true considération. 

The mortgage is therefore void. If a mortgage with such an affi- 
davit were held valid, f rauds, which the courts in most instances would 
be powerless to detect, could easily be perpetrated, and thus one of 
the salutary aims of the statute be nullified. It would not be difficult 
to imagine a situation such as this : One would place a chattel mort- 
gage on his property for say $5,000, the mortgagee agreeing to loan 
this sum, but in reality never advancing more than a small part 
thereof ; while such a mortgage remained of record, with an affidavit 
that the considération was $5,000 loaned, creditors could thereby be 
hindered from proceeding to collect their debts, which they might 
otherwise hâve done, had they known that, in fact, there had been 
actually loaned and was due on the mortgage only a small part of 
the sum mentioned in the affidavit, and the balance represented merely 
what the mortgagee had agreed to loan. 

I think, therefore, that the référée was in error in holding the David 
chattel mortgage to be a valid lien upon the bankrupt's property. Ac- 
cordingly, the order of the référée, in so far as it sustains the validity 
of that mortgage, will be reversed. 



ROUNTREE et al. v. MT. HOOD R. CO. et aL 

(District Court, D. Oregon. January 10, 1916.) 

No. 6983. 

1. Ebmoval of Causes t^=>107 — Sepabable Conteovebsibs — Joint ob Seveb- 

AL Causes of Action. 

Whether an action agalnst résident and nonresident défendants Is 
joint or several is a question exc^usively for the state court to détermine, 
and where plaintiiï has in good faith elected to make a joint cause of 
action, the question of proper joinder will not be tried in the removal 
proceedings, and for the purpose of removal the case must be held to be 
that which plaintifC has stated in his cause of action. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234; Dec. Dig. <g=107.] 

2. Removal of Causes <S=>49 — Sepabable Contboveesies — Joint ob Seveb- 

al Causes of Action. 

Where défendants who are manifestly not liable jolntly are neverthe- 
less joined, it may reasonably be presumed that the act of joinder was 

ifi— ^Fnr otber cases see same tapie & KET-NUMBER In ail Key-Numbered Digests & Indexes 
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not an act of good faith, but was done for some ulterlor purpose and 
such joinder does not prevent removal by a nonresident défendant. 

[Ed. Note. — Por other cases, see Kemoval of Causes, Cent. Dig. §§ 95- 
99; Dec. Dig. <S=>49.] 

3. Removal of Causes <S==>107 — Sepabable Contboversies — Joint ob Sever- 
AL Causes of Action. 

In an action In a state court against a nonresident railroad company 
and its résident gênerai manager for damages from flre, tlie complaint 
alleged that tbe corporation, jolntiy with tlie gênerai manager, did tlie 
acts complained of, resulting in the escape of flre from the right of way. 
Tlie railroad company's pétition for removal shovred that it managed its 
business througb several whoUy independent departments, eaeh having 
its head offlcer; that such gênerai manager had control of that depart- 
ment of the business pertaining to the gênerai policy of the comi)any, 
but had nothing whatever to do with. the care, control, or management of 
the right of way, the repair, maintenance, or opération of the roUing 
stock, or care, repair, or maintenance of the roadbed; and that the 
operating department was under the exclusive control of a superintend- 
ent. This pétition was supported by affidavits to the same effect, but 
was traversed by an answer, and plaintiffs flled an affldavit showing 
that on the triai of another action, the gênerai manager gave évidence 
tending to show that he had and exercised authority in employing, 
paying, and discharglng employés in and about the right of way. The 
gênerai manager admitted giving this testlmony, but explained that what 
he dld was in connection with a settlement through which suggestions 
only were made by him. Held, that a légal question as to the llabillty 
of the gênerai manager and his joint liability with the company was 
presented, and hence the cause was not removable, as the court could 
not conclude that the joinder of the gênerai manager was without right 
and in bad faith. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234 ; Dec. Dig. <©==>107.] 

At Law. Action by W. H. Rountree and another against the Mt. 
Hood E.ailroad Company and another. On motion to remand to the 
state court. Motion allowed. 

A. J. Derby, of Hood River, Or., for plaintiffs. 
Huntington & Wilson, of Portland, Or., and Ernest C. Smith, of 
Hood River, Or., for défendants. 

WOLVERTON, District Judge. This cause having been removed 
from the state court to this, the matter now comes up on a motion to 
remand. The défendant railroad company is a citizen and inhabitant 
of the state of Utah, but is engaged in the business of operating a 
railroad within the county of Hood River, state of Oregon. The de- 
fendant Early is its gênerai manager, and is a citizen and résident of 
the state of Oregon. Plaintiffs complain of injuries sustained by rea- 
son of the escape of fire from the railroad company's right of way. 

[ 1 ] The real question presented for décision is whether Early was 
made party défendant in bad faith merely for the purpose of circum- 
venting jurisdiction of a fédéral court on a cause for removal. It 
has become the settled law of the Suprême Court of the United States 
that, whether the action is joint or several only is a question exclu- 
sively for the state court to détermine. In other words, if the plain- 
tiff has in good faith elected to make a joint cause of action, the ques- 

Ê=5For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests b Inflexes 
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tion of proper joinder is not to be tried in the reraoval proceedings, 
and, however it may turn out upon the merits, for the purpose of 
removal the case must be held to be that which the plaintiff has stated 
in bis cause of action. Alabama Great Southern Raihvay Co. v. 
Thompson, 200 U. S. 206, 26 Sup. Ct. 161, 50 L. Ed. 441, 4 Ann. 
Cas. 1147; Wecker v. National Enameling Ce, 204 U. S. 176, 182, 
27 Sup. Ct 184, 51 L. Ed. 430, 9 Ann. Cas. 757. 

"The motive of the plaintiff" says the court in Chicago, E. I. & Pac. Ey. v. 
Schwyhart, 227 U. S. 184, 193, 33 Sup. Ot 250, 251 (5T L. Ed. 473) "taken by it- 
self, does not afCect the rigfat to remove. If there is a joint llability, he has 
an absohite right to enforce it, whatever the reason that makes him wish 
to assert the right." 

[2] It may reasonably be presumed, however, where défendants, 
manifestly not jointly Hable, are nevertheless joined, that the act of 
joinder was not an act o£ good faith, but was donc for some uherior 
purpose, and I take it that such an act could not well be made the 
basis for resisting removal. But if the légal question is presented 
whether the défendants joined are jointly liable, that becomes a mat- 
ter for détermination by the state court, and not the fédéral, although 
there might be a cleavage in the holding on that question by the two 
jurisdictions. 

[3] With thèse premises in view, let us examine the record. The 
complaint charges that the corporation jointly with Early, the latter 
acting in the regular course of employment, did tlie acts complained of , 
resulting in the escape of fire from the raiiroad company's right of 
way and the conséquent in jury of plaintiffs' property. The raiiroad 
Company, by its pétition for removal, shows, among other things, that 
the Company manages its business through several wholly independent 
departments, each having its head ofScer; that Early is, and was at 
the time of the trouble, vice président and gênerai manager of the 
Company, and has and had control of that department of business per- 
taining to the gênerai policy of the company, to its relations with 
other transportation companies, to making contracts for equipment, 
fuel, and other appliances, and to the fixing of rates for transporta- 
tion, but bas and had nothing whatever to do with the care, control, 
or management of the right of way, or the repair, maintenance, or 
opération of the engines, cars, or other rolling stock, or the care, re- 
pair, or maintenance of the roadbed; that the operating department 
is under the exclusive control and direction of an officer, other than 
Early, who is called a superintendent, and that such superintendent 
has the exclusive care, management, and control of the right of way 
and roadbed, and employs and discharges ail employés engaged in 
taking care of and maintaining the right of way and roadbed, and 
ail persons engaged in the opération, control, and direction of trains, 
engines and cars over the road. 

The plaintiffs, by an answer to the pétition, hâve traversed com- 
pletely the allégation that Early had nothing to do with the care, con- 
trol, and management of the right of way, etc., and that the operating 
department is under tlie exclusive control and direction of a super- 
intendent, etc. In further support of the pétition, Early's affidavit 
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lias been filed, setting forth the same matter in effect tliat the pétition 
contains, and the affidavit of A. Wilson has also been filed corroborat- 
ing- Early in part. On the other hand, the plaintiffs hâve filed the 
affidavit of Paul B. Powers, showing that at a trial had in Hood River 
county on April 5, 1915, Early gave évidence tending to show that 
he did hâve and exercise authority in employing, paying, and dis- 
charging employés in and about the right of way of the railroad. 
Early admits that he gave the testimony, but explains that what he did 
was in connection with a settlement made with one Pappas, through 
which suggestions only were made touching his further employment 
by the company. Now, it is quite apparent, from thèse pleadings, 
affidavits, and counter affidavits, that there is presented a légal ques- 
tion as to the liability of Early and his joint liability with the railroad 
company for the alleged injuries sustained by the plaintifïs. What this 
court might say touching such liability is not the test as to the rail- 
road company's right of removal. That is a question for the state 
court to détermine upon proper pleadings and proof in that court. As 
it relates to the authority of Early as gênerai manager with respect to 
keeping the right of way clear of combustible débris and the employ- 
ment and discharge of laborers in that service, there is a palpable dis- 
pute, and it is by no means without controversy that the railroad 
company and Early hâve stated the real f act touching Early's author- 
ity in the premises. 

It was held in Ches. & Ohio Ry. v. Cockrell, 232 U. S. 146, 152, 
34 Sup. Ct. 278, 58 L. Ed. 544, that merely to traverse the allégations 
of joint liability made on the part of the plaintiff is not sufficient to 
show f raud-, but that facts must be set forth such as compel the con- 
clusion that the joinder is without right and made in bad faith. This 
holding has been reaffirmed in a very récent case. Chicago, Rock 
Island & Pac. Ry. Co. et al. v. Whiteaker, 239 U. S. 421, 36 Sup. Ct. 

152, 60 L. Ed. . If this be so, it must also be true that, where the 

défendant attempts to show bad faith by allégations and affidavits, and 
those allégations and affidavits are completely traversed, bad faith has 
not been established. In other words, the court cannot conclude that 
the j oinder was witiiout right and made in bad faith. 

The question whether nonfeasance would acquit Early of joint liabil- 
ity with the railroad company can hardly arise in this proceeding, be- 
cause the allégations and affidavits tending to show nonfeasance are 
traversed, and the railroad company's case in that respect is not es- 
tablished. At least, it is not made so clear that the court will présume 
bad faith on the part of plaintiiifs in joining the défendants in the 
action. 

The motion to remand will be allowed. 
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THE ANGLO-PATAGONIAN. 
(District Court, E. D. Virginia. December 14, 1915.) 

1. Shipping ©=84 — LiABiLiTT FOE Injubies Sustained bt Det-Dock Em- 

ployés. 

Employés of a dry dock wMIe making repairs on a ship were injured 
by tbe fall of the starboard anclior, whicb. was swlnging in the usual way 
out of the bawse pipes. The dry-dock company bad nothing to do with 
the ship except to make the repairs, and the ship was under the con- 
trol and direction of her master and crew. BelcL, tliat the anchor was a 
part of the ship's appliances and under her control, and for damages 
caused by the falling thereof by reason of insecure fastening or imper- 
fections in connection with its construction, the ship as between her- 
self and the dry-dock employés, was liable. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 342, 349-351 ; 
Dec. Dig. <S=84.] 

2. Shipping <S=>84 — Liabilitt roB Injuries Sustained bt Dby-Dock Em- 

ployés. 

It was the duty of the ship. In view of the fact that the workmen were 
working immediately beneath the swinging anchor, to take no chances 
and see that a safe course was adopted, and, whether the slipping of the 
anchor was due to weight upon the brake band holding it, or to vibration 
or jar caused by the work of repairs, or to its actual looseuing by some 
person, the ship was liable. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 342, 349-351; 
Dec. Dig. <©=384.] 

8. Damages ©=3i32 — Personal Injubies — Amount. 

A riveter and boller maker 40 years old, who had worked in a ehip- 
yard for 15 years, was married, and had six children, and had been mak- 
Ing from §20 to $25 a week, sustained injuries permanent in character, 
eonsisting of a dislocation of his right sboulder, a fracture of the upper 
part of his arm, a broken ankle, and partial paralysis of the right arm. 
He was in the hospital 8 week s and opéra ted on 3 times, and still was 
being treated daily. He had partially recovered and had a good-holding 
arm, but could not again work as a riveter and boiler maker. Eeld 
that an allowance of §7,000 would be proper. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. g§ 372-385, 396; 
Dec. Dig. <S=5l32.] 

4. Damages <g=»132 — Peksonal Injubies — Amount. 

A eolored foreman rigger, who had worked 7 years In a shipyard, was 
married, and had two children, had his left leg cnished so as to requlre 
amputation, and was in the hospital 7 weeks. He had been earuing 
about $2.50 a day with some extra work, his average weekly pay being 
from $18 to $25, and his earnings for the year preceding the injury $947. 
Subséquent to the injury he was working as a passer at $15 a week, but 
there was no such regular position as passer. Eeld, that an award 
of $5,500 would be proper compensation. 

[Ed. Note.— For other cases, see Damages, Cent. Dig. §§ 372-385, 396; 
Dec. Dig. <S=>132.] 

5. Damages (S=»131 — Personal Injubies — Amount. 

An employé in the fitter's department of a shipyard, who was married 
and had one child, had worked in the shipyard 8 years, and was earning 
$12 a week, sustained injuries, eonsisting of a fracture of the left thigh 
and other bruises. He was in the hospital 14 weeks and was still under 
treatment. The fractured limb would probably recover in three or four 
months more. His arm was also seriously injured, and the extent of 

<@c:3For other cases see aame topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the Injiiry could not be fuUy determined. Eeld, that an allowance of 
$4,000 would be reasonable. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 357-367, 370; 
Dec. Dlg. <S=3l31.] 

6. Death <®=99 — iNJUEiES Cattsino Death — ^Damages — Amotjnt. 

A colored laborer in a shlpyard, 25 years old and earning about Ç12.75 
a week, sustained Injuries from which be died. He left surviving a 
mother 55 years old, to wbom be bad been giving $5 a week for the 
support of tbe home. Held, that an award of $2,000 to the mother would 
be reasonable, In view of her âge, and wbat she had and probably would 
hâve received from deceased. 

[Ed. Note.— For other cases, see Death, Cent Dig. §§ 125-130; Dec. 
Dig. .©=599.] 

7. Damages ©=131 — Personal Injt:eies — Amount. 

Where an employé in a shipyard sustained slight Injuries detalning 
him from work about 3 weeks, after which he was regularly at work, 
a nominal allowance of $100 would be proper. 

[Ed. Note.— For other cases, see Damages, Cent Dig. §§ 357-367, 370; 
Dec. Dig. <S=»131.] 

In Admiralty. Three libels by William Ledwitch and others, by 
Enoch Spratley, and by R. D. Smith, administrator of William Byrd, 
deceased, against the British steamship Anglo-Patagonian. Decree for 
the libelants. 

Allen D. Jones and J. Thomas Newsome, both of Newport News, 
Va., and William A. Grafï, of Norfolk, Va., for libelants. 
Hughes, Little & Seawell, of Norfolk, Va., for respondent. 

WADDILL, District Judge. Thèse are three libels filed to recover 
damages growing out of one accident, ail dépendent upon the same 
facts, and which, for convenience, and by consent of counsel, are heard 
together. 

On the 2d day of June, 1915, the steamship Anglo-Patagonian was 
placed in dry dock at Newport News, Va., for the purpose of having 
repairs made to her stem, necessitated by a collision shortly theretofore 
sustained in Hampton Roads. The ship was placed upon the ways, 
resting upon keel blocks and bilge blocks, and the shipyard authorities 
thereupon erected a wooden framework on the outside of the ship, nec- 
essary to make the repairs ; stages were swung from the bows of the 
ship, with a view of taking ofï the old plates in and about said bows, 
and attaching new plates ; that such staging under the starboard bow 
was swung on ropes running up to the deck, and tliere made fast to the 
rear of the staging, the forward end of the staging resting upon cross- 
beams supported by two uprights, which uprights were lashed to the 
ship, the ends thereof fastened to the bow of the ship. On the 5th day 
of June, about 1 1 :30 o'clock in the f orenoon, the libelants while on said 
staging and at work on the repairs to the ship, were thrown therefrom 
to the bottom of the dock, by reason of the starboard anchor of the 
ship dropping from the hawse pipe upon and striking the staging with 
great violence, tearing the same to pièces, causing the injuries sued for. 
The ship, while in the dry dock, continued under the control and di- 
rection of her master and crew, and they remained thereon. The Dry 

jÊ=>For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Dock Company had nothing to do with the ship save make the repairs 
to her stem, as hereinbefore stated. At the time of entering the dry 
dock, and during the making o£ the repairs, the ship had her anchors 
swung in the usual way out of the hawse pipes ; and the giving way or 
releasing the brake band holding the starboard anchor precipitated it 
violently upon and destroyed the framework around the ship's bow, 
and thèse proceedings were instituted to recover damages for injuries 
sustained by the libelants, respectively, therefrom. 

The damage to the ship's stem and bow, which apparently had not 
been injured or affected by the previous colhsion, was at a point con- 
siderably below the hawse pipe. The libelants insist that the injuries 
were received solely because of the failure of the ship to properly make 
fast her anchor, and to hâve and maintain proper instrumentalities for 
that purpose ; whereas, the ship contends that she had f ully discharged 
her duty in this respect ; that the ship's windlass was of the Clark and 
Chapman type, one of the well-recognized makes of anchor construc- 
tion, and in gênerai use; that this anchor contained the necessary and 
proper anchor brake band, as well as a compresser, or chain stopper, 
ail of which were in proper condition ; that at and before the accident, 
her anchor was made fast by the hand brake, which was amply suffi- 
cient for the purpose, and the accustomed way of making fast anchors 
while in port, and that its compressors, or chain stoppers, were not 
being used because it was only necessary to use the same in 
stress of weather and at sea ; that imimediately after the accident, 
it was found that the spindie or clutch had been slightly turned or 
loosened, which caused it to give way, and that this was donc, not by 
the ship, or any of its employés, or those for whom she was responsi- 
ble, but resulted either from vibration incident to the repairs then be- 
ing made, or the act of some of the shipyard employés for whom they 
were not responsible. Libelants insist, nevertheless, that the ship is 
responsible for the falling of the anchor, whether the same was caus- 
ed by reason of the insecure fastening thereof , the improper releasing 
of the same, or the failure to make it entirely safe by the use of the 
compressor or chain stopper then at hand. They further contend that 
a devil's claw, with which the windlass was not equipped, would hâve 
made the anchor even more secure than the compressor or chain stop- 
per, and that the latter appliance, with which the ship was equipped, 
was upon inspection, found to be out of order. 

[1] The case turns entirely upon whose fault it was, if that of any 
one, that the anchor gave way, causing the injuries complained of. 
The anchor was undoubtedly part of the ship's appliances, and under 
her control, and for damages arising from the falling of the same, by 
reason of insecure fastening or imperfections in connection with its 
construction, the ship clearly, as between herself and thèse libelants, is 
liable. The ship insists that it was not necessary for her to do more 
than properly make the anchor fast in the hawse pipe, by the brake 
band of the windlass ; that that was the universal custom when in port 
and in dry dock in tliis country, though in Europe it was customary to 
lower the anchor to the bottom of the dock, when in dry dock. 

[2] It seems to the court that the test of the sufficiency of what the 
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ship did in this case should be determined in the light of the resuit that 
followed. She confessedly did not adopt the safe method of holding 
her anchor, having regard to the in jury to her stem ; and the f act that 
workmen were engaged in its repair immediately beneath the swinging 
anchor required that she should hâve taken no chances, and, on the con- 
trary, seen that a safe course was adopted. Doubtless it was believed 
that the brake band was sufficient, but the élément of doubt or hazard 
entered into that, arising either f rom its f ailure to hold f rom any cause, 
or from some one interfering with or loosening the same, which the 
ship says was done in this case. Whether the weight upon the brake 
band allowed the anchor to slip, or vibration or jar from the work 
going on, on the ship beneath the anchor, or the actual loosening of the 
same by some person caused it, is immaterial. The ship took chances 
of ail this, certainly as between herself and thèse libelants, when she 
permitted an appliance and instrumentality of the character in question 
to be used without properly safeguarding the same, and she cannot 
escape liability either by insisting that what she did was sufficient, or 
that others, as well as herself, may hâve been in part responsible for 
what occurred. Upon the whole case, in the judgment of the court, it 
is clear that as between the ship and thèse libelants she is responsible 
for the injuries sustained by the latter, because of the f ailure to hâve, 
use, and maintain a safe appliance to protect against the running, slip- 
ping, or giving way of the anchor which caused the damage sued for. 

This leaves for détermination the amount of damages to be awarded 
to the several libelants, which présents more than usual difficulty, by 
reason of the fact that the persons injured are not of the same grade 
of employment, and différent considérations necessarily enter into the 
ascertainment of the amounts to be allowed. 

[3] 1. Edward Ledwitch, white, âge 40 years, by trade riveter and 
boiler maker, making from $20 to $25 per week; married, six chil- 
dren; worked in shipyard 15 years. Injuries received permanent in 
character, consisted of dislocation of right shoulder, fractured upper 
part of arm, broken ankle, partial paralysis of right arm due to injury 
of nerve trunks ; in hospital 8 weeks, operated on three times, and still 
has to be treated daily ; has partially recovered, and has now a good- 
holding arm, but cannot work as a riveter and boiler maker again. 
For his injuries, an allowance of $7,000 is made. 

[4] 2. Edward Pressey, colored, âge 35, married, two children, a 
foreman rigger; 7 years in shipyard, earning about $2.50 a day, and 
extra work ; average weekly pay $18 to $25. Injuries, left leg crush- 
ed and amputated ; not injured otherwise; in hospital 7 weeks. Now 
doing work as a passer, that is, where he can sit down and give signais 
to others ; but there is no such regular position as a passer. Is getting 
in this temporary place $15 a week. Last year made $947 as foreman 
rigger. In this case, the court thinks an award of $5,500 proper com- 
pensation. 

[5] 3. Peter Johnson, white, aged 38 years, married, one child, in 
fitter's department, earning $12 a week. Worked at shipyard 8 years. 
Injuries consisted of fracture of left thigh, and other bruises ; in hospi- 
tal 14 weeks, and still under treatment; fractured limb wL\l probably 
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recover in three or four niontlis yet to come. Serious injury to arm. 
the extent of which cannot be fully déterminée! now. In this case, an 
allowance of $4,000 is deemed reasonable. 

[6] 4. William Byrd, colored, aged 25 years, a laborer in shipyard, 
earned about $12.i75 a week ; lef t surviving him a mother 55 years old, 
to whom he had given $5 a week for the support of the home ; died in 
a few hours after the injury. In this case, an award of $2,000, payable 
to his mother, is believed to be reasonable under ail the circumstances, 
taking into account the âge of the mother, and what she rèceived, and 
probably would hâve rèceived from the deceased. 

[7] 5. Enoch Spratley, colored, sustained slight injuries which de- 
tained him from work some 3 weeks ; now regularly at work. Only a 
nominal allowance should be made him, say $100. 

A decree will be entered in favor of the several libelants against the 
respondent steamship for the amounts hereinbefore set forth on prés- 
entation. 



In re MURPHT. 

(District Court, N. D. Califomia, First Division. December, 1&14.) 

Banketjptcy <@=>59 — "Act of Bankruptcy" — Failubb to Release Levt or 
Attachment. 

The failure of an alleged bankriipt to release the levy of an attachment 
upon hls supposed Interest in property transferred by him nearly seven 
years previously dld not constitute an act of bankruptcy, though the 
transfer was alleged to be fraudulent, as it could not appear that the 
attaching créditer would obtain a préférence untll such sale had been 
determined to be fraudulent in an action to which the transférée was a 
party. 

[Ed. Note. For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dig. <S=>59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

In Bankruptcy. In the matter of Herman Murphy, bankrupt. On 
demurrer to pétition for adjudication. Heard on report of the référée. 
Report affirmed, pétition denied, and proceeding dismissed. 

Daniel O'Connell, of San Francisco, Cal., for petitioning creditors. 
Mastick & Partridge, of San Francisco, Cal., for bankrupt. 

DOOLING, District Judge. The argument on the demurrer to the 
pétition herein was directed solely to the time of the sale averred in 
the pétition,, and not to the character thereof, and the only question 
decided in overruling the demurrer was that the pétition was filed 
in time. No authority has been cited to the effect that the failure of 
•an alleged bankrupt to release the levy of an attachment upon his sup- 
posed interest in property transferred by him nearly seven years pre- 
viously constitutes an act of bankruptcy, even though f oUowed by 
averments that such transfer was a fraudulent one. Nor can it ap- 
pear that such attaching creditor will obtain a préférence until such 

(g=oFor other rases eee same topio & KEY-NUMBER la ail Key-Numbered Digests & Indexes 
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sale has been determined to be f raudulent in an action to which the 
transférée is a party. Nor will a court listen with much patience to 
a petitioning créditer, who complains that he himself has received a 
préférence under such proceedings. 

For thèse reasons the report of the référée is affirmed, the pétition 
for adjudication denied, and the proceeding dismissed. 
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BOARD OF DIRECTORS OF PUBLIC SCHOOLS OF PÂRISH OF OR- 
LEANS V. FISHBR et al.» (Circuit Court of Api>eals, Fifth Circuit. January 
19, 1916.) No. 2819. In Error to the District Court of the United States for 
the Eastem District of Louislana ; Rufus E. Foster, Judge. I. D. Moore and 
John F. C. Waldo, both of New Orléans, La., for plaintlff in error. Chas. 
Louque, of New Orléans, La., for défendant in error. Before PARDBB and 
WALKER, Circuit Judges, and SPEER, District Judge. 

PER CURIAM. In the transcript we flnd no bill of exceptions showlng oh- 
jections to any rulings of the court, nor do we flnd any prejudicial error patent 
of record. The asslgned errors are none of them well taken. Judgment 
affirmed. 



BORLAND V. NORTHERN TRUST SAFE DEPOSIT CO. (Circuit Court of 
Appeals, Seventh Circuit. July 8, 1915. Rehearing Denied November 26, 
1915.) No. 2139. Appeal from the District Court of the United States for the 
Eastern Division of the Northern District of Illinois. Joslah McRoberts, of 
Chicago, 111., for appellant. George D. Seymour, of New Haven, Coun., and 
Robert H. Parklnson, of Chicago, 111., for appellee. Before BAKER and KOHL- 
SAAT, Circuit Judges, and CARPENTER, District Judge. 

PER CURIAM. This is an appeal from a decree adjudglng that appellant's 
patent. No. 940,300, November 16, 1909, for a safety deposlt box lock, was not 
infringed by the locks used by appellee. In our judgment the two locks, as 
fuUy described and explained In Judge Sanborn's opinion in 212 Fed. 178, dlffer 
so radically In their structural laws that the case was properly disposed of by 
the flndlng of nouinfrlngement. The decree is affirmed. 



BROOM et al. v. CHAPMAN et al. (Circuit Court of Appeals, Flfth Cir- 
cuit. January 31, 1916.) No. 2783. Appeal from the District Court of the 
United States for the Eastern District of Texas; Gordon Russell, Judge. 
W. D. Gordon and V. A. Collins, both of Beaumont, Tex., for appellants. Bal- 
Unger Mills, of Galveston, Tex., for appellees. Before FARDEE and WALK- 
ER, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. The decree of res judlcata pleaded in thls case was con- 
cluslve on the merits. We find no prejudicial error in the rulings of the 
court The decree appealed from Is affirmed. 



CHAN NGUN YUK et al. v. WHITE, Immigration Com'r. LEE CHOT v. 
SAME. CHUN WOI SAN v. UNITED STATES. DULLAH et al. v. WHITE, 
Immigration Com'r. QUAN KAY v. SAME. (Circuit Court of Appeals, Nlnth 
Circuit January 10, 1916.) Nos. 2706, 2701, 2694, 2700, 2707. Appeals from 

*Rehearing denied February 21, 1916. 
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the District Court of the TJnited States for the First Division of tlie Nortliern 
District of Califomia. Jno. W. Preston, U. S. Atty., and Oasper A. Ornbaum, 
Asst. U. S. Atty., both of San Francisco, Cal., for appellee. On motion of 
counsel for appellees, appeals dismissed for the noncompllance by the appel- 
lants wlth the provisions of subdivision 1 of rule 16 of the Rules of Practice of 
thls court (the appellant In each case havlng failed to flle a record thereof 
and to docket the case by or before the return day required by said rule). 



CLBVELAND-OLIPFS IKON CO. v. GAMBLE, luircult Uourt of Appeals, 
Slxth Circuit. December 7, 1915.) No. 2Gô3. In Error to the District Court of 
the United States for the Eastern District of Michigan ; Arthur .T. Tuttle, 
Judge. Action at law by Henry Gamble against the Cleveland-Cliffs Iron 
Company. Judgment for plalntifC, and défendant brings error. Afflrmed. See, 
also, 158 Fed. 49, 85 O. C. A. 379, and 201 Fed. 329, 119 G. C. A, 567. Horace 
Andrevrs, of Cleveland, Ohio, and Wm. P. Belden, of Ishpeming, Micli., for 
plalntifC in error. G. W. Weadock of Saginaw, Mich., for défendant in error. 
Before WARRINGTON and DENI S ON, Circuit Judges, and McCALL, District 
Judge. 

PER OURIAM. Thls case is hère for the third time. See 158 Fed. 49, 85 C- 
C. A. 379 ; 201 Fed. 329, 119 C. C. A. 567. Any further statement of facts Is 
uniiecessary. The plaintiff again recovered a verdict, and the suhstantial 
complaint against the recovery is that there is no évidence tendlng to show any 
causal relation between the original offer and the later purcliase, which 
causal relation we thought vital to plaintifC's case. 201 Fed. 331, 119 C. C. A. 
.567. The sufflciency of the examination and estlmate by the Cleveland Com- 
pany to serve as the intervening Uni:;, as suggested In our last opinion, is at- 
tacked because it is said to hâve appeared upon the last trial that tliis exami- 
nation was made whoUy as the resuit of a later offer, made by Mr. Corliss and 
after the negotlations resulting from Gamble's offer had been abandoned. It 
may well be thought that the prépondérance of proof is with the Cleveland 
Company on thls issue, but we cannot say there was no évidence to go to the 
jury. The negotlations Induced by Gamble had been suspended until the Man- 
istlque Company should put the lands again on the market; if the Manlstique 
Company had done so dlrectly, and the Cleveland Company had purchased, 
there would be a clear possibillty that the negotlations should be considered 
only as havlng been Interrupted. Wh«i the Cleveland Company recelved the 
new offer from Mr. Corliss, and examined the lands, it knew they were the 
same lands which had been offered by Gamble; and hence it must hâve 
supposed that the Manlstique Company, through Mr. Corliss, was again 
puttlng the lands on the market. Thls leaves some room for the inference 
that the old negotlations were renewed ; and the fact that it tumed out that 
Mr. Corliss had Imperfect authorlty from the Manlstique Company is not 
controlllng. We hâve held that as matter of law the Cleveland-ClifCs Com- 
pany's agent had authority to agrée to pay Gamble a commission If the lands 
were purchased. The trial judge charged this, but made the authority also 
cover the agent's agreement to "pay for information" regardlng the lands, 
Under the surrounding facts, the différence between thèse two things is not 
vital enough to justify a flnding of prejudieial error. The judgment is af- 
flrmed. 



COLTJMBIA LOAN CO. v. FERKBL et al. (Circuit Court of Appeals, Sev- 
enth Circuit. July 8, 1915. Rehearing Denied November 26, 1915.) No. 2138. 
Appeal from the District Court of the United States for the Eastern District 
of Illinois ; Francis M. Wright, Judge. Charles C. OoUins, of St. Louis, Mo., 
and Thomas E. Gillespie, of East St. Louis, 111., for appellant. Oscar B. 
Buder, of St. Louis, Mo., for appellees. Before BAKER and KOHLSAAT, 
Circuit Judges, and CARPENTER, District Judge. 

PER OURIAM. Appellees prevailed in their suit to reform a lease of reai 
oâtate ; and thls appeal in volves ouly a détermination of the sujQiciency of the 
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évidence to support the decree. Ab examination of the évidence has satlsfled 
us that the decree v^as proper, and accordingly It Is affirmed. 



DURE V. WRIGHT. (Circuit Court of Appeals, Fiftli Circuit. December 
11, 1915.) No. 2826. Appeal from the District Court of the United States 
for the Southern District of Georgia; Emory Speer, Judge. John R. L. 
Smith, of Maçon, Ga., for appellant. George S. Jones and Orville A. ParlJ, 
both of Maçon, Ga., for appellee. Before FARDEE and WALKER, Circuit 
Judges, and FOSTER, District Judge. 

PER CTJRIAM. We hâve examlned the transcript In this case in ail the 
aspects suggested by the asslgnments of error, and, havlng consldered the 
same in the light of the brlefs of counsel, we conclude that for the reasons 
glven by Judge Speer (221 Fed. 736), fouiid in the record, the decree appealed 
from should be afflrmed ; and it is so ordered. 



ELK 6ARDBN CO. v. T. W. THAYER CO. (Circuit Court of Appeals. 
Fourth Circuit. May 4, 1915.) No. 1269. In Error to the District Court of the 
United States at Abingdon, A'a. Writ of error dismissed on motion of plain- 
tifC in error by and wlth consent of défendant in error. H. E. Widener and J. 
Irby Hurt, both of Abingdon, Va., for plalntifC in error. George E. Penn, Sr., 
of Abingdon, Va., for défendant in error. For opinion below, see 206 Fed. 
212. 



FIRST NAT. BANK OF HANOVER, PA., et al. v. DICKINSON. (Circuit 

Court of Appeals, Fourth Circuit. May 21, 1915.) No. 1353. Appeal from 
the District Court of the United States at Charleston, W. Va., in Banlîruptcy. 
Appeal dismissed, with leave to appellants to move to reinstate cause wlthin 
10 days — no brief being flled by appellants and no counsel appearing for the 
respective parties upon case being called. Joseph H. Gaines, of Charleston, W. 
Va., for appellants. Payne, Minor & Bouchelle, of Charleston, W. Va., for 
appellee. 



JOHN CHURCH CO. v. HILLIARD HOTEL 00. et al. (Circuit Court of 
Appeals, Second Circuit. December 27, 1915.) No. 204. Appeal from the 
District Court of the United States for the Southern District of New Yorls. 
Appeal from decree dismissing bill for alleged infrlngement o£ copyright. 
Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. Decree affirmed, with costs. Submitted wlthout argument. 
See, also, 221 Fed. 229, 136 C. O. A. 639. 



JOHNSON et al. v. HUNTER. (Circuit Court of Appeals, Fifth Circuit. 
January 31, 1916.) No. 2798. In Error to the District Court of the United 
States for the Southern District of Mississippi; Henry 0. Nlles, Judge. 
Robert B. Mayes, G. Garland Lyell, Marcellus Green, and Gamer W. Green, 
ail of Jaclsson, Miss., for plaintlfCs in error. Silas W. Davis, of New Orléans, 
La., and J. N. Flowers, of Jackson, Miss., for défendant in error. Before 
FARDEE and WALKER, Circuit Judges, and NEWMAN, District Judge. 

FER CURIAM. We find none of the asslgnments of error well taken. The 
plalntifC below was entitled to the judgment he received, and the same is 
affirmed. 



McILHANBY & CO. v. F. M. HOYT SHOB CO. et al. (Circuit Court of Ap- 
peals, Fourth Circuit. December 21, 1915.) No. 1370. Appeal from the Dis- 
trict Court of the Ualted States at Columbia, S. C, in Bankruptcy. Appeal 
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dismissed on motion of appellants. Dunlap, Dunlap & HolUs, of Kock Hill, 
S. C, and Arthur L. Gaston, of Chester, S. C, for appellant. Thos. F. Mc- 
Dow, o£ York, S. C, and B. J. Whlte, of Rock Hill, S. C, for appellees. 



OWNEES* EEALTT CO. v. BICKEL et al. (Circuit Court of Appeals, 
Fourth Circuit. December 1, 1915.) No. 1402. Pétition to Superintend and 
Revise, in Matter of Law, Proceedings of the District Court of the United 
States at Baltimore, Md., in Bankruptcy. Pétition to superintend and revise 
dismissed on motion of petitioner. John L. G. Lee, of Baltimore, Md., for pe- 
titioner. G. W. S. Musgrave and Donald B. Creecy, both of Baltimore, Md., 
for respondents. 



P. J. WILLIS & BRO. V. TEMPLE. (Circuit Court of Appeals, Fifth Cir- 
cuit. January 31, 1916.) No. 2854. Appeal from, the District Court of the 
United States for the Eastern District of Texas; Gordon Russell, Judge. 
Oliver J. Todd, of Beaumont, Tes., foP appellant. F. D. Minor and F. D. 
Minor, Jr., both of Beaumont, Tex., for appellee. Before PARDEB and 
WALKER, Circuit Judges, and NEWMAN, District Judge. 

PER CURIAM. We find no prejudicial error in the rulings, conclusions, or 
decree of the court below. The decree appealed from is afflrmed. 



RANDALL et al. v. DAMPSKIBSSELSKABET DANNEBROG. (Circuit 
Court of Appeals, Fourth Circuit. November 15, 1915.) No. 1346. Appeal 
from the District Court of the United States for the District of Maryland, at 
Baltimore ; John 0. Rose, Judge. Daniel R. Randall, of Baltimore, Md. (R. E. 
Lee Marshall, of Baltimore, Md., on the brief), for appellants. John M. 
Woolsey, of New York City (Convers & Kirlin, of New York City, and Rltchie, 
Janney, Griswold & Hamilton, of Baltimore, Md., on the brief), for appellee. 
Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

PER CURIAM. The facts of this case are fuUy stated and discussed in 
the opinion of the court below (217 Fed. 902), and nothing would be galned 
by répétition. We agrée with the learned District Judge that on the whole 
"the libelant has a llttle the better of the argument," and are therefore of 
opinion that the decree appealed from should be aiflrmed. 



RUE V. UNITED STATES. (Circuit Court of Appeals, Fifth Circuit De- 
cember 23, 1915. Rehearing Denied January 17, 1916.) No. 2794. In Error to 
the District Court of the United States for the Eastern District of Texas; 
Gordon Russell, Judge. Cecll H. Smith, of Sherman, Tes., for plaintiff in 
error. Clarenee Merritt, U. S. Atty., of McKinney, Tex. Before PARDEE 
and WALKER, Circuit Judges, and SPEBR, District Judge. 

PER CURIAM. On a fuU considération o£ the transcript, we are unable 
to . flnd any réversible error in the proceedings In the trial court. The undis- 
puted évidence and the admitted facts fuUy warranted the verdict rendered. 
Judgment afflrmed. 



In re SILBERSTEIN. (Circuit Court of Appeals, Second Circuit January 
11, 1916.) No. 105. Appeal from the District Court of the United States for 
the Southern District of New York. Lesser Brothers, of New York Olty (W. 
Lesser, of New York City, of counsel), for appellant. Leopold Frelman and 
A. Bickman, both of New York City, for appellee. Before LACOMBE, COXE, 
and WARD, Circuit Judges. 

PER CURIAM. Order (225 Fed. 665) affirmed. See, also, 227 Fed. 1021, 

C. C. A. . 
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WILSON r. TJNITED STATES. (Circuit Court of Appeala, Elghth Circuit. 
January 4, 1916.) No. 4415. In Error to the District Court of the United 
States for tlie Eastem District of Oklalioma. William Pfeiffer, of Ardmore, 
0kl., for plaintifE in error. D. H. Llnebaugh, U. S. Atty., and W. P. McGinnls, 
Sp. Asst. U. S. Atty., both of Muskogee, Okl. Before HOOK, Circuit Judge, 
and ELLIOTT and YOUMANS, District Judges. 

HOOK, Circuit Judge. Wilson was convicted and sentenced for introducing 
or carrying a quart of whisky from wlthout the state of Oklahoma into a 
part of that state which was formerly in Indian Territory contrary to Act 
March 1, 1895, c. 145, 28 Stat. 697. It Is unnecessary to recite the évidence. 
We thlnk It was Insufflclent to justlfy conviction, and that the request of the 
accused for a directed verdict in hls favor should bave been granted. The 
sentence is reversed, and the cause is remanded for a new trial. 



YEE TUN V. tJNITED STATES. (Circuit Court of Appeals, Second Circuit. 
.January 6, 1916.) No. 133. Appeal from the District Court of the United 
States for the Southern District of New York. R. M. Moore, of New York 
City, for appellant. H. Snowden Marshall, U. S. Atty., of New York City 
CH. A. Content, Asst. U. S. Atty., of New York City, of counsel), for the 
United States. Before LACOMBB, COXE, and ROGEES, Circuit Judges. 

PER OUEIAM. Decree affirmed in open court. 
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